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ADDENDA  ET  CORRIGENDA 


TO 


VOL.  IV. 


'Facatton. 

4. — A  very  important  decision,  that  the  28  Hen.  8,  c.  11,  remains  still 
in  force,  was  given  in  the  Court  of  Exchequer,  Wednesday,  April 
27,  1842,  (sittings  in  banco,  before  Lord  Abinger.)  Special  paper. 
DakinSf  clerks  v.  Leatnarif  clerk.  It  was  an  action  in  which  the 
plaintiff  sought  to  recover  the  sum  of  150/.  under  the  following  cir- 
cumstances :  The  father  of  the  plaintiff  was  the  rector  of  St.  James's 
parish  in  Colchester,  and  at  his  death  the  plaintiff,  who  was  then  in 
holy  orders,  was  requested  by  the  sequestrators  appointed  by  the 
Bishop  of  London,  ad  interim,  until  the  living  should  be  filled  up, 
to  undertake  the  cure  of  the  parish.  The  rev.  gentleman  accordingly 
took  upon  himself  the  duties  of  curate,  which  he  discharged  from 
week  to  week  for  some  time,  ufltll  tiie jilefendant  was  appointed  to 
the  living.  Having  demuided^feaMberation  from  the  defendant, 
which  was  refused,  the  plamtiffwas  obligedlQ  bring  this  action.  The 
defendant,  in  answer  thereto  put  on  the  record  several  special  pleas, 
to  which  the  plaintiff  demurred  as  being  insufficient  in  law  to  bar  his 
claim.  The  defence  rested  Qfainlyon  the-fact  that  the  plaintiff  had 
not  been  regularly  licensed  to  tnb  duty  by  the  Bishop  of  London,  it 
being  contended  that  such  was  a  necessary  condition  to  his  right  to 
recover ;  while  it  was  further  urged  that  the  plaintiff's  right,  which 
was  founded  on  the  Act  of  Uniformity  of  Henry  VIII.,  was  barred 
by  the  recent  statute  of  1  &  2  Vict.  c.  106.  On  both  these  points 
the  court,  at  the  close  of  the  case,  pronounced  its  unanimous  opinion 
in  favour  of  the  plaintiff.  As  to  the  operation  of  the  recent  statute 
upon  that  of  Henry  VIII.,  it  was  enough  to  say  that  it  could  only 
bar  the  plaintiff  by  express  enactments,  of  which  there  were  none  to 
be  found  in  it,  and  as  it  did  not  appear  that  the  plaintiff's  appoint- 
ment was  of  a  permanent  character,  it  was  clear  that  no  licence  was 
necessary.  His  appointment  by  the  sequestrators  was  evidently  only 
of  a  temporary  kind,  and  one  which  there  needed  no  authority  from 
the  bishop  to  enable  him  to  accept.  Under  these  circumstances,  the 
judgment  of  the  court  must  be  in  favour  of  the  plaintiff.  Judgment 
accordingly.  (Qt^rre,  whether  the  action  should  not  have  been 
brought  by  the  Sequestrators.) 

Tti^ttatton. 

50.— line  16,>r**5  &  6  Geo.  4,"  read  "5  &  G  Will.  4." 
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P*OE  WHlli. 

68. — Power  otj'eine  (avert  to  make  will  (laat  case),  Es  parte  'Fucker,  in  i-l 

Inman,  1  Mann.  &  Granger,  519. 
125,  n. — Far  "  were"  read  "  was.'' 
218.— Legacy  veated  or  cnntingent  (laat  caie),   Liiter  v.  Bradlci/,  1  Haro':* 

Rep.  of  V  ice-Chancellor  Wigram's  Court,  p.  10. 
296. — Bona  itotabilia,  administratiaii  otj  in  Ireland,  Whytev.  Bose.iP.  &  D. 

159. 
3S4. — Receiver  appointed  hj  Court  of  Cliancer;  pendente  lite  in  Ecclcajastiral 
Court,   1  Hare's  Rep.  of  Vice-chancellor  Wigram's  Court,  [1.  152. 
"     ■       '       idminiitravil  (last  case),  Jackson       '         -.       -  ■       . 
'.  Roicley,  1  Cair.  &  Marsh.  97. 
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I.   Who  shall  have  Profits  during, 

lMr.  Serjeant  Stephen  observes  (i)   (reciting  in   part  the  whoahaii 
language  of  Blackstone),  "  It  is  only  in  an  estate  per  outer  vie  i^*^^^/!^^ 
that  our  law  afTords  an  example  of  the  title  by  occupancy.     It  Vacancy  or 
is  difficult  at  least  to  put  any  other  instance  wherein  there  is  *  ^"•^"* 
not  some  owner  appointed  by  the  law.     In  the  case  of  a  sole 
corporation,  as  a  parson  of  a  church,  when  he  dies  or  resigns, 
though  there  is  no  actual  owner  of  the  land  till  a  successor  is 
appointed,  yet  there  is  a  legal  potential  ownership  subsisting  in 
contemplation  of  law ;  and  when  the  successor  is  appointed,  his 
appointment  shall  have  a  retrospect  and  relation  backwards, 
so  as  to  entitle  him  to  all  the  profits  from  the  instant  that  the 
vacancy  commenced." — Ed.]] 

By  the  common  law  of  the  church,  the  profits  of  the  vacation 
were  to  be  laid  out  for  the  benefit  of  the  church,  or  reserved 
for  the  successor;  but  by  special  privilege  or  custom,  the  bishop 
or  archdeacon  might  have  the  same,  or  some  part  thereof;  so 
also,  it  is  said,  the  king  might  take  the  profits  of  a  free  chapel, 
and  the  patron  of  a  donative  the  profits  of  such  donative,  during 
the  time  of  vacation  (c). 

But  by  the  statute  of  the  28  Hen.  8,  c.  1 1,  it  is  enacted  as 
foUoweth :  viz.  "  Forasmuch  as  in  the  statute  for  the  payment 
of  first  fruits,  it  is  not  declared  who  shall  have  the  fruits,  tithesj 

(a)   [The  history  of  the  ancieiit  ol,  '' De  spolio  et  de  statu  renim  ec* 

ecclesiastical  law  upon   this  subject  clcsiaesedevacante." — Ed.] 

will  be  found  iu  Thomassin's  Vetus  {b)  rStepheii'sComn].  voL  i.  418.] 

et  Nora  Ecclesias  Disciplina,  1.  2, c.  0)  Lind.  137;  Gibs.  749. 
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tUacatfon. 

and  other  profits  of  spiritual  promotions,  offices,  benefices  and 
dignities,  during  the  time  of  vacation  thereof;  divers  of  the 
,  archbishops  and  bishops  of  this  realm  have  not  only  when  the 
time  of  the  taking  of  tithes  hath  approached  deferred  the  colla- 
tion of  such  benefices  as  have  been  of  their  own  patronage,  but 
also  have  upon  presentations  of  clerks  made  unto  them  by  the 
just  patrons  deferred  to  institute,  induct,  and  admit  the  same 
clerks,  to  the  intent  that  they  might  receive  to  their  own  use 
the  same  tithes  growing  and  arising  during  the  vacation :  so 
that  through  such  delays  (over  and  above  the  first  fruits)  they 
have  been  constrained  to  lose  all  or  the  most  part  of  one  year's 
profits,  to  their  great  loss  and  hindrance :  it  is  therefore  enacted, 
that  the  tithes,  miits,  oblations,  ohventtons,  emoluments,  com- 
modities, advantages,  rents,  and  all  other  whatsoever  revenues, 
casualties,  and  profits,  certain  and  uncertain,  belonging  to  any 
archdeaconry,  deanry,  prebend,  parsonage,  vicarage,  hospital, 
wardenship,  provostship,  or  other  spiritual  promotion,  benefice, 
dignity  or  office,  growing  or  coming  during  the  time  of  vaca- 
tion, shall  belong  to  such  person  as  shall  be  thereunto  next 
presented,  promoted,  Instituted,  inducted,  or  admitted,  towards 
the  payment  of  his  first  fruits." 

"  And  if  any  archbishop,  bishop,  archdeacon,  ordinary,  or 
any  other  person  or  persons  to  their  uses  and  behoof,  shall 
receive  or  take  the  same,  and  shall  not  upon  reasonable  re- 
quest render  the  same  to  the  next  incumbent  lawfully  instituted, 
inducted  or  admitted,  or  shall  let  or  interrupt  the  said  Incum- 
bent to  have  the  same,  he  shall  forfeit  treble  value,  half  to  the 
king  and  half  to  the  incumbent,  to  be  recovered  in  any  of  the 
king's  courts." 

To  such  Person  as  shall  be  thereunto  next  presented,  pro- 
moted, iJutituted,  inducted,  or  admitted,'] — In  order  to  receive 
the  benefit  of  this  clause,  it  is  not  absolutely  necessary  that  the 
clerk  be  presented  by  the  lawful  patron;  but  If  he  get  inslilu- 
tion  and  induction,  though  he  is  afterwards  removed  by  quare 
imptdit,  he,  and  not  the  clerk  who  comes  in  upon  such  remo- 
val, shall  have  the  profits  of  the  vacation.  And  the  reason  is, 
because  till  he  is  removed  he  is  incumbent  de  facto,  and  as  such 
is  liable  to  all  burdens  and  duties,  and  is  therefore  in  reason 
and  equity  entitled  to  all  the  profits  {d). 

But  in  cases  where  the  institution  and  induction  are  de- 
clared by  law  to  be  ipso  facto  void  (as  in  case  of  simony,  or 
the  like),  there  the  church  having  been  really  never  full  since 
the  death  of  the  foregoing  incumbent,  and  by  consequence 
the  vacancy  still  continuing,  there  the  profits  of  course  shall 
pass  to  him  who  shall  be  next  presented,  instituted,  and  in- 
ducted (e). 

But  tiiough  the  church  doth  become  void  by  the  omission  of 
ifi)  GitM,  749. 


Aome  subsequent  duty  to  be  performed^  yet  having  been  AiIl  by 
institution  and  inductioui  and  the  person  thereby  liable  to  the 
payment  of  first  fruits,  he  shall  not  lose  the  profits  of  the  vaca- 
tion; only  the  profits  from  the  time  of  such  avoidance  ipso 
facto  will  go  to  the  next  incumbent,  as  profits  of  the  vacation, 
which  commenceth  from  thence  (/)• 

Inducted  or  admitted.']  —  This  cannot  be  understood  dis- 
junctively, as  if  presentation  or  admission  (without  institution 
and  induction)  entitled  the  successor  to  the  profits  of  the  vaca- 
tion; but  admission  here  (coming  after  induction)  was  plainly 
added,  to  include  those  prefevments  which  are  not  taken  bv 
institution  and  induction.  And  although  in  preferments  whicn 
are  so  taken,  institution  gives  a  right  to  enter  upon  and  take 
the  profits  as  well  of  the  vacation  as  others ;  yet  that  which 
alone  can  ^ve  a  right  to  sue  for  them,  is  induction  (g). 

Anciently  upon  the  death  of  an  incumbent,  without  any  for-  ScqoMtnuion 
mal  sequestration,  the  rural  dean  was  to  take  the  vacant  benefice  BtJISfi  J"bt 
into  his  safe  custody,  and  to  provide  for  the  necessary  cure  of  <»"*»«  ^®*^- 
souls ;  and  to  take  care  that  the  glebe  land  was  seasonably  tilled 
and  sowed,  to  the  best  advantage  of  the  successor,  to  whom  they 
were  to  give  up  the  intermediate  profits,  and  be  allowed  their 
necessary  charges,  which  upon  dispute  were  to  be  moderated 
by  the  bishop  or  his  official.     But  the  canon  lawyers  in  pro- 
cess of  time  deprived  the  country  deans  of  this,  as  well  as  of 
all  other  parts  of  jurisdiction ;  and  the  chancellors  of  bishops,  or 
their  archdeacons,  laid  claim  to  the  custody  of  vacant  churches, 
and  by  forms  of  sequestration  assigned  them  over  to  the  ceconomi, 
or.  lay  guardians  of  the  church  (A). 

For  now,  the  ordinary  way  of  managing  the  profits  of  vaca- 
tion is  by  sequestration  granted  to  the  churchwardens.  Upon 
consideration  of  which.  Dr.  Watson  and  Dr.  Gibson  take  occa- 
sion to  wish,  that  some  of  the  neighbouring  clergymen  might 
be  appointed,  and  would  take  upon  them  the  trouble  of  that 
office,  in  inspecting  and  managing  the  profits,  and  of  supply- 
ing or  providing  for  the  cure ;  and  that  the  ordinary,  in  grant- 
ing patents,  would  not  convey  to  chancellors,  commissaries,  or 
officials,  the  right  of  granting  these  sequestrations,  in  times  of 
vacation,  but  would  reserve  it  to  their  own  immediate  cogni- 
zance ;  since  it  is  a  point  in  which  the  interest  of  the  church 
and  clergy,  and  also  the  immediate  care  of  souls  for  the  time, 
are  so  nearly  concerned  (i). 

The  churchwardens,  having  taken  out  a  sequestration  under  MAnagemcnt 
the  seal  of  the  office,  are  to  manage  all  the  profits  and  expenses  ^^^  ?«»««•• 
of  the  benefice  for  the  successor;  to  plough  and  sow  the  glebe, 
gather  in  tithes,  thresh  out  and  sell  corn,  repair  houses,  make 
up  his  fences,  pay  his  tenths,  synodals,  and  procurations,  and 
Wnat  other  thit^  are  necessary  during  the  vacation. 

(/)  Gibs.  749.  (h)  Ken.  l>ar.  Ant.  647. 

(g)  Ibid.  (i)  Gibs.  74Si. 
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4  auacation. 

But  the  sequestrators  cannot  maintain  an  action  for  tithes  in 
their  own  name,  at  common  law,  nor  in  any  of  the  king's 
temporal  courts ;  but  only  in  the  spiritual  court,  or  before  the 
justices  of  the  peace  in  such  cases  as  the  law  empowers  them 
to  hear  and  determine  (A). 

Thus  in  the  c&6eof  Serwickv.  Swanton,T.,  IG92{1),  it  was 
resolved,  that  a  sequestrator  cannot  bring  a  bill  alone  for  tithes; 
because  he  is  but  as  a  bailiff,  and  accountable  to  the  bishop, 
and  has  no  interest. 
SappiT g( iiH       By  the  statute  of  38  Hen. 8,  c.  II,  s.  5,  "It  shall  be  lawful 
*""'  to  every  archbishop,  bishop,  archdeacon,  and  ordinary,  their 

ofBcers  and  ministers,  to  retain  in  their  custody  so  much  of  the 
profits  of  the  vacation,  as  shall  be  sufficient  to  pay  unto  such 
person  as  shall  serve  the  cure  his  reasonable  stipend  or  salary." 
Sect.  10.  "And  if  the  fruits  of  the  vacation  be  not  sufficient 
to  pay  the  curate's  stipend  and  wages  for  serving  the  cure  the 
vacation  time,  the  same  shall  be  borne,  and  paid  by  the  next 
incumbent,  within  fourteen  days  next  after  he  hath  the  posses- 
sion of  his  living." 

And  it  may  be  safest  for  the  churchwardens  to  get  it  stated 
by  the  ordinary,  when  they  take  out  the  sequestration,  what 
they  are  to  pay  to  the  curate  weekly  for  the  serving  of  the  cure ; 
and  then  there  can  be  no  contention  about  it  when  they  make 
up  their  accounts  (m). 

And  Dr.  Gibson  says,  sucli  curate  ought  to  be  duly  licensed 
by  the  ordinary  for  serving  of  the  cure;  otherwise  if  he  pro- 
ceeds without  such  licence,  he  can  have  no  title  to  any  stipend 
or  salary,  nor  can  any  be  legally  reserved  and  deducted  for 
him  (n). 

[;it  is  enacted  by  1  &  2  Vict.  c.  106, 
I  &  2  Vict       [^Sect.  100.  "  That  upon  the  avoidauce  of  any  benefice,  by  dcatli, 
c.  lOG,      reswnation,  or  otherwise,  the  sequestrator  appointed  by  the  bisliop 
c«'"t"'*o?'      shall,  out  of  the  profits  thereof  which  shall  come  to  his  hands,  pay 
Hqnrimni     Co  thc  curate  or  curates  apiiointcd  by  such  bishop  to  perform  the 
ht'uu'bT      ecclesiastical  duties  of  such  benefice  during  the  vacancy  thereof, 
Scquitriur.   3uch  Stipend  or  stipends  as  sliall  be  ordered  to  be  paid  to  him  or 
them  by  such  bishop,  not  exceeding  the  respective  stipends  allowed 
by  this  act,  and  in  proportion  only  to  tlic  time  of  such  vacancy." 
PrdviK  tor         [Sect.  101.  "  Provided  always,  that  if  thc  profits  of  such  benefice 
Htt^^D ''"     which  shall  have  come  to  the  hands  of  such  sequestrator  during  the 
liaiiiibeiit      vacancy  thereof  shall  not  be  RutHcient  to  pay  such  stipend,  the  same, 
dHin^s^"  "''  ^°  much  thereof  as  shall  remain  unpaid,  shall  be  paid  to  such 
quniriUu      curate  by  the  succeeding  incumbent  of  such  benefice  out  of  the  pro- 
iHnflcicM.     jjjg  tjiereof ;  and  such  bishop  is  hereby  empowered  and  required,  if 
necessary,  to  enforce  payment  of  the  same  by  monition,  and  by  se- 
questration of  the  pronts  of  such  benefice." — En.] 
Smcmwt  The  successor's  right  to  enter  commenceth  immediately  upon 

ZiaH."       his  induction,  but  his  right  to  the  profits  commenceth  from  the 
(k)  Jolmi.  122.  (m)  Pm.  L.  e.  2t>. 

(0  Bnab.  183.  (n)  Gibs.  750. 


avoidance  of  the  benefice  (p),  "  But  where  the  benefice  is  in 
lease,  and  there  is  a  year  or  more  to  come  in  the  term,  the 
lessee  may  hold  and  enjoy  the  lease  to  the  end  of  the  year 
wherein  he  is  entered  at  the  time  of  the  death  of  the  last  in- 
cumbent; paying  to  the  successor  all  such  rent  and  services  as 
for  the  remnant  of  the  said  year  shall  upon  such  lease  be  due, 
and  the  successor  may  recover  the  same  in  like  manner  as  his 
predecessor  might  have  done.  Provided,  that  the  successor  in 
such  case  may  have,  upon  one  month's  warning  after  his  in- 
duction, the  mansion-house  with  the  glebe  belonging  to  the 
same  (not  being  sown  at  the  time  of  his  predecessor's  death), 
for  maintenance  of  his  household ;  deducting  for  the  same  in 
his  rent  as  heretofore  hath  been  paid  for  the  same,  or  as  it  is 
reasonably  worth  (p)" 

But  this  clause  is  repealed  by  the  1  &  2  Phil.  &  Mar.  c.  17, 
as  to  leases  made  by  parsons,  vicars,  or  any  other  having  any 
spiritual  promotion  (q). 

As  soon  as  a  new  incumbent  is  instituted  and  inducted,  the  Seqacuraton 
sequestrators  are  to  account  to  him  for  all  the  profits  of  the  *®  ■****■"*• 
benefice  which  they  have  received  during  the  vacancy  (r). 

In  which  account  they  may  deduct  their  reasonable  ex- 
penses for  collecting  and  levying  the" tithes,  fruits,  emoluments, 
rents,  and  other  profits  rising  and  growing  during  the  vaca- 
tion («). 

If  he  be  dissatisfied  with  the  account,  he  may  bring  them  to 
account  before  the  ordinary,  by  whom  all  things  relating  here- 
unto are  properly  examinable  and  to  be  determined  {t). 

In  the  case  of  Jones  v.  Barret,  H.,  1724  (w),  on  a  bill  by 
the  vicar  of  West  Dean,  in  the  county  of  Sussex,  against  the 
defendant,  who  was  sequestrator,  for  an  account  of  the  profits 
received  during  the  vacation;  it  was  objected  for  the  defendant, 
that  the  bishop  ought  to  have  been  made  a  party,  since  the 
sequestrator  is  accountable  to  him  for  what  he  receives,  by  the 
statute  of  28  Hen.  8.  And  the  court  seemed  to  think  the  bishop 
should  have  been  a  party ;  but  by  consent  the  cause  was  re-> 
ferred  to  the  bishop  of  the  diocese. 

II.  Rights  on  Change  of  Incumbents, 

By  the  28  Hen.  8,  c.  11,  s.  6,  "  If  an  incumbent  before  his 
death  hath  caused  any  of  his  glebe  lands  to  be  manured  and 
sown  at  his  proper  costs  and  charges  with  any  corn  or  grain, 
he  may  make  his  testament  of  all  the  profits  of  the  com  growing 
upon  the  said  glebe  lands  so  manured  and  sown."  \^Vide  infra^ 
the  sort  of  vacation  contemplated  by  this  act. — Ed.] 

(o)  [As  to  the  right  of  widow  of  Seijt.  Hill's  MSS.  [See  tit  lUasrs.] 
incumbent,  vide  infra,  p.  6.— Ed.]  (r)  Wats.  c.  30. 

(p)  28  Hen.  8,  c.  11,  ss.  8,  9;        (s)  28  Hen.  8,  c.  11, 8.  5. 
Swmb.  107.  And  see  9  Yin.  Ab.  36.        (0  Wats.  c.  30. 

(q)  Vide  2  Vm.  ^eg.  136,  204 ;        (u)  Bunb.  192. 


JUdcatfon. 

But  if  his  successor  is  inducted  before  the  severance  thereof 
from  the  ground,  the  successor  shall  have  the  tithe  thereof;  for 
although  the  executor  represent  the  person  of  the  testator,  yet 
he  cannot  represent  him  as  parson,  inasmuch  as  another  is  in- 
ducted (x). 

Otherwise,  if  the  parson  dieth  after  severance  from  the 
ground,  and  before  the  com  is  carried  off,  in  this  case,  the 
successor  shall  have  no  tithe ;  because,  though  it  was  not  set 
out,  yet  a  right  to  it  was  vested  in  the  deceased  parson  by  the 
severance  from  the  ground.  The  same  is  true  in  case  of  depri- 
vation, or  resignation,  after  glebe  sown;  the  successor  shall 
have  the  tithe  if  the  com  was  not  severed  at  the  time  of-his 
coming  in,  otherwise  if  severed  (y). 

[^As  to  whether  leases  of  ^thes  fall  under  the  scope  of  1 1 
Geo.  2,  c,  19,  "An  Act  for  the  more  effectual  Securing  the 
Payment  of  Rents  and  preventing  Frauds  by  Tenants,'  see 
title  %ta&e0j,  p.  393  a.  See  also  under  the  same  title,  p.  303  c, 
the  act  of  4  &  5  Will.  4,  c.  4^,  respecting  the  payment  of  the 
apportionment  of  rents  reserved  on  lands  due  at  fixed  periods, 
wnere  the  incumbent  had  died  before  such  fixed  period  had 
arrived.  But  it  may  be  as  well  to  insert  here  the  general  doc- 
trine of  tlie  common  law  as  to  the  profits  of  lands  sowed  by 
tenants  for  years : — 

{^"  With  regard  to  emblements  or  the  profits  of  lands  sowed 
by  tenants  for  years,  there  is  this  difference  between  htm  and 
tenant  for  life  ;  that  where  the  term  of  tenant  for  years  depends 
upon  a  certainty,  as  if  he  holds  from  Midsummer  for  ten  years, 
and  in  the  last  he  sows  a  crop  of  corn,  and  it  is  not  ripe  and 
cut  before  Midsummer,  the  end  of  this  term  the  landlord  shall 
have  it  in  the  absence  of  any  special  contract  or  custom  to  the 
contrary,  for  the  tenant  knew  the  expiration  of  his  term,  and 
therefore  it  was  his  own  folly  to  sow  what  he  never  could  reap 
die  profits  of.  But  where  the  lease  for  years  depends  upon  an 
uncertainty,  as  upon  the  death  of  the  lessor,  being  himself  only 
tenant  for  life,  or  being  a  husband  seised  in  right  of  his  wife,  or 
if  the  term  of  years  be  determinable  upon  a  life  or  lives — in 
all  these  cases  the  estate  for  year3,not  being  certainly  to  expire 
at  a  time  foreknown,  but  merely  by  the  act  of  God,  the  tenant 
or  his  executors  shall  have  the  emblements  in  the  same  manner 
that  a  tenant  for  life  or  his  executors  shall  be  entitled  thereto ; 
not  so,  if  it  determine  by  the  act  of  the  party  himself  (^)." 

\^SoinBultDerv.  Bulwer(_a),\t  was  decided  that  a  parson  who 
resigns  his  living  is  not  entitled  to  emblements.  But  that  his 
lessee  is  entitled  to  them,  because  the  tenancy  is  determined  by 
the  act  of  another  (fi). 


(z)  1  RoUe'a  Abr.  65J>.  Bkckitone),  vol  i.  p.  209.1 

&  Gib*.  662.  (a)  [2  B.  4  A-  4>0.] 

(rj  /Stop&en'a  Comment,  (dtine       (b)  llUd.] 
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[[The  incumbent  of  a  living  may  maintain  ejectment  against 
parties  in  possession  of  the  glebe  lands,  though  the  current  year 
of  tenancy  from  year  to  year  created  by  his  predecessor  is  un- 
expired (c). 

LA  rector  succeeded  to  the  rectory  upon  the  death  of  a 
former  incumbent  in  April,  1816.  A.  and  B.  were  then  in 
possession  of  the  glebe  lands,  having  been  tenants  of  the  for- 
mer incumbent,  and  they  continued  in  possession  until  after 
December,  1816,  when  the  rector  conveyed  the  lands  to  trus- 
tees for  securing  an  annuity  ^  it  was  held,  that  the  latter  could 
not  maintain  an  ejectment  against  A.  and  B.  without  giving 
them  notice  to  quit  {d), 

Qln  Hatton  v.  Cove,  the  defendant  being  an  incumbent  of  a 
living  with  cure  of  souls  valued  at  less  than  8/.  a-year  in  the 
king's  books,  accepted  another  benefice  without  having  a  dis- 
pensation to  hold  both,  whereby  the  presentation  became  void 
de  jure{e),  but  he  continued  in  possession.  The  bishop  pre- 
sented another  clerk,  and  afterwards  brought  quare  impedit 
and  recovered  against  the  defendant,  and  afterwards  the  new 

f>resentee  was  instituted  and  inducted.  In  an  action  by  the 
atter  against  the  defendant  founded  on  the  above-mentioned 
statute  28  Hen.  8,  c.  11,  s.  3,  it  was  held,  the  plaintiff  could 
not  recover  the  profits  either  from  the  time  of  his  being  pre- 
sented or  from  the  suing  out  of  the  quare  impedit,  the  vacation 
contemplated  by  the  statute  being  a  vacation  de  facto  (/). 

[[The  6  &  7  Will.  4,  c.  71,  (Tithe  Commutation  Act),  s.  86,  6&7  Wfll. 
enacts, —  '*»  ^'  ^^• 

[*'That  the  several  provisions  of  an  act  passed  in  the  fourth  and  4&5Wiii.4, 

fifth  years  of  his  present  majesty,  intituled  *  An  Act  to  amend  an  J^n^'ioReni. 

Act  of  the  eleventh  year  of*^  King  George  the  Second,  respecting  chareeiaDder 

the  Apportionment  of  Rents,  Annuities,  and  other  periodical  Pay-  ****" 
ments,'  shall  extend  to  all  rent-charges  payable  under  this  act." 

[[The  statute  1  &  2  Vict.  c.  106,  enacts  as  follows  by  its  36th  1  &  2  Vict. 
clause, —  c.  106. 

["  That  from  and  after  the  decease  of  any  spiritual  person  holding  Widow  of 
any  benefice  to  which  a  house  of  residence  is  annexed,  and  in  which  Pe^n  may** 
he  shall  have  been  residing  at  the  time  of  his  decease,  it  shall  be  comkioe  in 
lawful  for  the  widow  of  such  spiritual  person  to  occupy  such  house  ReiideoM  for 
for  any  period  not  exceeding  two  calendar  months  after  the  decease  T*'*'  Monthi, 
of  such  spiritual  person,  holding  and  enjoying  therewith  the  curtilage 
and  garden  belonging  to  such  house.*' 

[[This  act  also  contains  provisions  for  proportioning,  in  cases 
of  death  or  avoidance,  the  annual  payment  of  sums  raised  under 
its  authority  for  building  houses  of  residence,  between  the  suc- 

(c)  [Doe  d.  Kirh/  v.  Carter,  R.  &    B.  &  C.  126 ;  9  D.  &  R.  100.] 
M.  237,  Littledale.]  (e)  [See  title  flboOrance.] 

(d)  IDoe  d.  Coatet  r.  SmervilU,  6        (/)  [1  B;  &  Ad.  638.] 
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cessor  and  the  incumbent  avoiding  by  death  or  otlierwise  the 
benefice  so  charged;  see  sect.  68,  under  title  iL£d0£0» 
2&3Vict.      [[The  2  &  3  Vict.  c.  18,  s.  11,  contains  the  following  regu- 
c-  18.      lation  with   respect  to  residence-houses  of  bishops  built  by 
mortgage  raised  on  their  sees: — 
A  Proportion       ["  That  upoD  evcry  vacancy  which  shall  happen  of  any  see  the 
yeariv  io\e-    ^^"^^  ^^^  hereditaments  whereof  shall  have  been  mortgaged  under 
rest,  aad  of     the  authority  of  this  act,  before  such  mortgage  or  mortgages  shall 
initaSneot  of  ^®  discharged,  the  archbishop  or  bishop  for  the  time  being  avoiding 
the  Prfncipai,  the  Same,  his  heirs,  executors,  or  administrators,  shall  pay  so  much 
Avoidaj^  of  ©f  the  half-yearly  payment  of  interest  upon  the  principal  money  se- 
tbe  See.         cured  by  any  such  mortgage  or  mortgages  accruing  and  not  actually 
accrued  due  at  the  time  of  his  ceasing  to  be  archbishop  or  bishop 
of  the  said  see  as  shall  be  in  proportion  to  the  time  which  at  such 
avoidance  shall  have  elapsed  of  the  current  half-year,  and  shall  also 
(in  case  such  avoidance  shall  happen  after  the  expiration  of  the 
second  year  from  the  date  of  such  mortgage  or  mortgages  respec- 
tively), pay  so  much  of  the  annual  instalment  which  shall  fall  due 
next  afler  such  avoidance  of  the  said  see  of  every  principal  sum  so 
to  be  secured  as  aforesaid  as  shall  be  in  proportion  to  the  time 
which  at  such  avoidance  shall  have  elapsed  of  the  current  year.** 

[[The  3  &  4  Vict.  c.  1 13,  provides  by  sect.  49  that  the  profits 
of  all  suspended  canonries  shall  '^  immediately  upon  and  from 
the  vacancy  thereof"  be  vested  in  the  ecclesiastical  commis- 
sioners (/). — Ed.]] 
Tiihet  not  With  rospect  to  those  tithes  which  are  not  in  lease  there  can 

*"  ***'  be  no  doubt  but  that  the  executor  shall  be  entitled  to  those 
that  became  due  before  the  incumbent's  death,  and  that  the 
successor  shall  be  entitled  to  those  that  became  due  after  the 
incumbent's  death. 

And  here  a  case  frequently  happeneth  with  respect  to  nio- 
duses  in  lieu  of  tithes ;  which  titnes,  if  taken  in  kind,  would 
have  been  due  before  the  death  of  the  incumbent,  and  the 
modus  for  the  same  is  not  due  till  after  the  death  of  the  incum- 
bent. Which  case  not  coming  in  any  sense  within  the  purview 
of  the  said  statute,  it  seemeth  that  the  executors  are  not  entitled 
to  the  said  modus  or  to  any  part  thereof,  but  that  the  whole 
shall  go  to  the  successor. 

'J'here  is  another  case  wherein  it  may  be  disputed  at  what 
time  the  modus  itself  shall  be  said  to  be  due.  As,  for  instance, 
it  is  usual  in  many  places  to  ascertain  the  modus  at  Martinmas, 
by  then  taking  an  account  of  the  stock  for  the  year  preceding, 
and  not  to  receive  the  modus  till  Easter  following.  In  which 
case,  if  it  shall  appear  from  the  evidence,  as  from  payment 
thereof,  sometimes  made  at  the  time  when  ascertained,  or  in 
the  intermediate  space  betwixt  that  time  and  the  more  usual 
and  ordinary  days  of  payment,  or  from  receipts  given  and  ac- 

(/)  [See  title  Beanf  avitt  €%a^ttn,  vol.  iL  p.  1 25  m.] 
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cepted  for  the  same  as  due  at  the  time  when  ascertained,  or  the 
like,  and  that  the  payment  thereof  was  only  deferred  for  con- 
venience, when  the  incumbent  should  receive  his  other  dues,  or 
for  other  like  cause,  in  such  case  it  will  be  due  to  the  executor. 
But  if  it  shall  appear  that  the  same  hath  been  understood  as 
not  due  until  sucn  future  day,  and  only  advanced  sometimes 
before  such  day  to  answer  the  incumbent's  necessities  or  other 
convenience,  then  it  seemeth  that  it  will  go  to  the  successor.  So 
that  this  is  a  matter  not  of  law,  but  of  fact,  and  depends  upon 
the  evidence. 

As  to  disputes  concerning  things  fixed  to  the  freehold,  as 
hanginj?s,  tapestry,  grates,  glasses,  furnaces,  and  such  like, 
these,  railing  in  with  the  general  doctrine  about  what  shall  be- 
long to  heirs  or  successors  on  the  one  hand,  and  executors  or 
administrators  on  the  other,  are  treated  of  under  the  title 
SJttfUd*  C[A  mandamus  lies  to  deliver  up  the  keys  of  the 
church  (g). — E  d.]] 


Vacation  of  I$i0l^optir0— See  i{t0l^op0« 


Vwttff— See  <littnvat\x^attfem  \jantf  VtMvs*^ 


Vicat  CanH  Utratage(A)o 

A  VICAR,  vicarius,  is  one  that  hath  a  spiritual  promotion 
or  living  under  the  parson,  and  is  so  denominated  as  officiating 
vice  ejus,  in  his  place  or  stead :  and  such  a  promotion  or  living 
is  called  a  vicarage,  which  is  a  part  or  portion  of  the  parsonage 
allotted  to  the  vicar  for  his  maintenance  and  support. 

This  part  or  portion  is  in  some  places  an  annual  sum  of 
money  certain ;  but  in  most  places  it  is  a  part  of  the  tithes  in 
kind,  which  most  commonly  is  the  small  tithes  ;  and  in  some 
places  he  hath  a  part  of  the  great  tithes  and  also  of  the  glebe ; 
and  such  a  one  is  called  a  vicar  endowed. 

Thus  he  that  hath  the  right  to  the  possession  of  the  lesser 
part  is  called  a  vicar  ;  and  he  that  hath  the  other  and  greater 
part  of  tithes,  is  called  the  parson,  who  in  some  parishes  is  a 
clergyman,  and  sometimes  the  minister  or  incumbent  of  the 

(g)  TAnon.,  2  Chitt.  255.]  propriatiou,  43 ;  Year  Book,  40  Ed.  3, 

(A)  [Gibson's  Cod.  753  ;  Ayliffe'a    pi.  27.] 
Pareig.  511 ;  Rennet's  Case  of  Im- 
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same  church ;  but  in  other  places  he  is  a  mere  layman,  and 
cannot  supply  the  church  but  by  a  spiritual  vicar ;  and  this  so 
possessed  by  a  layman,  is  called  an  impropriation^  and  himself 
the  impropriator. 

An  appropriation  is  properly  when  such  a  parsonage  (or 
vicarage  or  other  church  preferment)  is  in  the  hands  or  posses- 
sion of  some  ecclesiastical  person  and  his  successors,  and  can 
be  made  only  to  a  body  politic  or  corporation  spiritual  that 
hath  succession,  whereby  such  body  becomes  perpetual  incum- 
bent of  the  benefice  appropriated,  and  shall  for  ever  enjoy  the 
tithes  and  other  profits,  and  the  cure  of  souls  belonging 
thereto. 

But  the  words  impropriation  and  appropriation  are  gene- 
rally confounded  in  the  books ;  and  the  law  concerning  the 
whole  is  treated  of  under  the  title  iSlpprOprfatfon)  ante,  vol.  i. 
[^The  1  &  3  Vict.  c.  106,  enacts  by  section  25, 
vicir  or  Per-       "  That  in  all  cases  of  rectories  having  vicarages  endowed  or  per*- 
may'residrin  P®^"^1  curacies  the  residence  of  the  vicar  or  perpetual  curate  in  the 
Rectory         rectory  house  of  such  benefice  shall  be  deemed  a  legal  residence  to 
all  intents  and  purposes  whatever  :  provided  that  the  house  belong- 
ing to  the  vicarage  or  perpetual  curacy  be  kept  in  proper  repair  to 
the  satisfaction  of  the  bishop  of  the  diocese." 

[[And  by  section  61, 
Vicar's  Oath,       **  That  no  oath  shall  be  required  of  or  taken  by  any  vicar  in 
Ac.  abolish-    relation  to  residence  on  his  vicarage ;  any  law,  custom,  constitution 
or  usage  to  the  contrary  notwithstanding." 

[For  the  29  Car.  1,  c.  8,  1  &  2  Will.  4,  c.  45,  and  the  26th 
section  of  4  &  5  Vict.  c.  39,  relating  to  augmentations  made 
by  ecclesiastical  persons  to  small  vicarages,  &c.  see  ante,  vol.  i. 

title  ^Benefice*— Ed.] 


UOOM. 


Vicat  i&tmtah 


Vicar  general  is  an  officer  whose  office  is  usually 
annexed  to  that  of  chancellor,  and  is  therefore  treated  of  under 
that  title. 


Vigil—See  Viomav^. 


(11) 

Vl  LAIC  A  REMOVENDA  is  a  writ  which  (upon  the 
bishop's  certificate  in  chancery  of  a  force  and  resistance  touch- 
ing a  church)  lieth  where  a  debate  or  controversy  is  between 
two  parsons  for  a  church,  the  one  whereof  doth  enter  into  the 
church  with  strong  hand  and  great  power  of  the  laity,  holding 
the  other  out,  and  keeping  possession  thereof  with  force  and 
arms.  Whereupon  he  that  is  so  held  out  of  possession  may 
have  the  said  writ  directed  to  the  sheriff  of  the  county,  to  re- 
move the  force  within  that  church,  and  (if  need  be)  to  raise 
the  power  of  the  county  to  his  assistance,  and  to  arrest  and 
imprison  the  persons  that  make  resistance,  so  as  to  have  their 
bodies  before  the  king  at  a  certaui  day  to  answer  the  contempt 
Which  writ  is  sometimes  grantable  without  the  bishop's  cer- 
tificate as  aforesaid :  for  it  may,  as  it  seemeth,  be  had  upon  a 
surmise  made  thereof  by  the  incumbent  himself  without  such 
certificate ;  there  being  a  distinct  and  several  form  thereof  in 
each  of  the  said  cases.  So  that  this  writ  properly  lieth  for  the 
removal  of  any  forcible  possession  of  a  church  kept  by  lay- 
men (i). 

By  this  writ  the  sheriff  ought  not  to  remove  the  incumbent 
who  is  in  possession  of  the  church,  whether  the  possession  be 
of  right  or  wrong,  but  only  to  remove  the  force  (ft). 

The  writ  is  made  returnable  into  the  King's  Bench,  in  which 
court  the  offenders  shall  be  fined  and  punished  for  the  force ; 
and  restitution  also  shall  be  awarded  out  of  the  same  court  (as 
it  seemeth  (/). 


vmuxim  (m). 


1.  General  Vintatum  by  Arch- 

bishop  and  Bishop     ...     1 1 

2.  Bi$hop*i  Triennial  Viiitation    22 


3.  Archidiaconal  Visitaliont 

4.  Royal  Viiitations  .     . 


24 

38 


I.  General  Visitation  by  Archbishop  and  Bishop. 

iVOTE,  free  chapels  and  donatives  (unless  such  donative  hath 
received  the  augmentation  of  Queen  Anne's  bounty)  are  ex- 


f 

(« 


•;  God.  645;  F.N.B.  124. 
t)  P.  N.  B.  125. 
[I)  Wats.  c.  80. 

[m)  TCI  Bishop  StQlinfffleet's  Du- 
tiet  and  Rights  m  Parochial  Clei)gy, 
vol.  iii.  p.  520^638 ;  Bishop  Gibson 
on  Visitations;  Barbosa  dfe  Ofilcio 
et  Potestate  Epscopi ;  De  Vkitatione 


cujuscumque  Prslati  Ecclesiasticiy  a 
Gaudentio  de  Janua;  De  Eplscopis 
eonim  Auetoritate,  Officio  et  Potestate, 
Joannis  Bertachixii  a  Fiimo;  The 
King's  Visitatorial  Power  asserted,  by 
Nathaniel  Johnston,  London,  1648; 
Attom^'CeneralY,  Smithies.  1  Keen, 
289.—ED.] 
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empt  from  tlie  visitation  of  the  ordinary  ;  the  first  being  visit- 
able only  by  commission  from  the  king,  and  the  second  by 
commission  from  the  donor.  And  there  are  also  other  churches 
and  chapels  exempted,  which  did  belong  to  the  monasteries, 
having  heretofore  obtained  exemptions  from  ordinary  visitation, 
and  being  visitable  only  by  the  pope,  which  by  the  statute  of 
25  Hen.  8,  c.  21,  were  made  visitable  by  the  king  or  by  com- 
mission under  the  great  seal.  These,  and  other  exempted 
churches  or  chapels,  so  far  forth  as  they  are  exempted  are  not 
treated  of  under  this  title,  the  purport  whereof  extendeth  only 
to  places  visitable  by  the  bishop  or  his  subordinate  officers. 
Otigin.  For  the  government  of  the  church  and  the  correction  of 

offences,  visitations  of  parishes  and  dioceses  were  instituted  in 
the  ancient  church,  that  so  all  possible  care  might  be  taken  to 
have  good  order  kept  in  all  places  (w). 
Who  »hau  For  the  first  six  hundred  years  after  Christ,  the  bishops  in 

*^*'^  their  own  persons  visited  all  the  parishes  within  their  respec- 

tive dioceses  every  year,  and  they  had  several  deacons  in  every 
diocese  to  assist  them.  After  that  they  had  authority  in  case 
of  sickness  or  other  public  concerns,  to  delegate  priests  or 
deacons  to  assist  them ;  and  hereupon,  as  should  seem,  they 
cantoned  their  great  dioceses  into  archdeaconries,  and  gave  the 
archdeacons  commissions  to  visit  and  inquire,  and  to  give  them 
an  account  of  all  at  the  end  of  their  visitations ;  and  the  bishops 
reserved  the  third  year  to  themselves,  to  inform  themselves 
(amongst  other  things)  how  the  archdeacons,  their  substitutes, 
performed  their  duties  (o). 
How  often  By  a  constitution  of  Otho,  archbishops  and  bishops  shall  go 

oSei?  ^****  about  their  dioceses  at  fit  seasons,  correcting  and  reforming 
the  churches,  and  consecrating  and  sowing  the  word  of  life  in 
the  Lord's  field  (p). 

And,  regularly,  the  order  to  be  observed  therein  is  this  :  In 
a  diocesan  visitation,  the  bishop  is  first  to  visit  his  cathedral 
church ;  afterwards  the  diocese.  In  a  metropolitical  visitation, 
the  archbishop  is  first  to  visit  his  own  church  and  diocese ; 
then  in  every  diocese  to  begin  with  the  cathedral  church  and 
proceed  thence  as  he  pleaseth  to  the  other  parts  of  the  diocese. 
Which  appears  from  abundance  of  instances  in  the  ecclesi- 
astical records,  as  well  of  papal  dispensations  for  the  ai'ch- 
bishop  to  visit  without  observing  the  said  order,  as  of  episcopal 
licences  for  the  visitor  to  begin  in  other  parts  of  the  diocese 
than  in  the  cathedral  church  (q). 

And  this  sprang  from  the  precept  of  the  canon  law,  which 
requires  that  the  archbishop  willing  to  visit  his  province  shall 
first  visit  the  chapter  of  his  own  church  and  city,  and  his  own 
diocese;  and  after  he  hath  once  visited  all  the  dioceses  of  his 
province^  it  shall  be  lawfiil  for  him  (having  first  required  the 
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n)  God.  Append.  7.  (p)  Ath.  56. 

o)  D^.  p;2,  c  15;  Johns.  151.       {g)  Gibs.  957. 


advice  of  his  suffiragansi  and  the  same  being  settled  befbre 
them^  which  shall  be  put  in  writing  that  all  may  know  thereof) 
to  visit  again,  according  to  the  order  aforesaidi  although  his 
sufiragans  shall  not  assent  thereunto.  And  the  like  form  of 
visiting  observed  by  the. archbishops  shall  be  observed  also  by 
the  bishops  in  their  ordinary  visitations  (r). 

[[The  general  power  of  the  ordinary  and  metropolitan,  in  General 
their  capacity  of  a  visitor,  is  much  discussed  under  the  title  of  f  vuit<^ 
fl)€anjS  anH  Cj^aptCrjS,  as  is  that  of  the  visitor  appointed  by 
.  the  founder  of  a  college  under  the  titles  COlUffCjS  and  of 
&t|)OOl0«  It  may  be  as  well  to  mention  in  this  place,  that 
where  the  Ordinary  or  Metropolitan  have  a  right  to  visi^  the 
manner  of  the  visitation  is  not  so  material  as  to  be  a  ground  for 
prohibition,  because  any  error  or  defect  in  the  manner  of  the 
visitation  may  be  remedied  by  appeal  («)•  It  has  been  decided 
also,  that  even  where  a  benefice  is  appropriated  to  a  prior  or  a 
dean  and  chapter,  the  bishop  may  visit,  to  see  how  the  church 
is  served,  &c.,  and  for  contumacy  may  proceed  to  suspenr 
sion  (t). 

Qln  Hex  v.  Bishop  of  Chester,  a  mandamus  was  denied  to  cam  oriz«r 
a  visitor  who  had  deprived  a  prebendary  for  incontinency,  and  ctSrti^  ^ 
to  restore  a  canon  whom  he  had  expelled  (k),  or  to  reverse  his 
own  sentence  (x) ;  but  in  this  case  the  bishop  was  by  royal 
charter  visitor  of  the  cathedral.  But  a  prohibition  has  been 
issued  to  a  bishop,  who  claimed  a  right  to  present  by  lapse, 
under  pretence  of  his  visitatorial  authority,  to  the  office  of  a 
canon  residentiary  of  his  church,  it  being  a  freehold  office, 
and  the  right  of  election  thereto ;  nor  does  it  seem  certain 
that  by  virtue  of  this  power  he  may,  in  a  case  where  the  dean 
and  chapter  have  neglected  or  refused  to  appoint  such  a  canon, 
appoint  one  pro  tempore  until  such  election  be  had. 

[[In  1840  the  Archbishop  of  York  held  a  visitation  of  the  The  Dean  qf 
dean  and  chapter  of  that  cathedral  church,  and  appointed  a  ^^^*'  ^^' 
Commissary  {y)  for  the  purpose  of  carrying  it  into  effect.    The 
account  of  the  early  part  of  this  visitation  is  given  under  the 
title  SDeanjS  anH  C|^apt€r0,  in  the  second  volume  of  this 
work,  and  the  subject  is  also  mentioned  under  the  titles  ^tU 

btUgecr  anH  1Ele0trafttt0  of  t|ie  CUrgp,  and  ^fmonp, 

in  the  third  volume. 

[[Among  the  presentments  made  to  the  Commissary  was  one 
which  charged  the  Dean  with  the  sale  of  the  livings  in  his 
ecclesiastical  patronage.  The  Dean  denied  the  jurisdiction  of 
the  commissary  to  try  the  charge,  and  conducting  himself  with 
violence  in  court,  was  pronounced  in  contempt,  for  which  he 

(r)  Gibs.  957.  Dublin  (in  Error),  2  Bro.  P.  C.  199.] 

Is)  TKildare  (Bishop)  v.    Dublin  (u)  IRex  v.  Chaier  (Buhop),   1 

Jbtkbukop  (in  Error),  2  Bro.  P.  C.  WUs.  206,  and  1  W.  Bla.  22.1 

179.]  (x)  ribidj 

(IJ    IHarrison  v.  Archbishop    of  (y)  [Dr.  PhilUmorc.'\ 

vox,  IV.  .  .  Bl 
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Argomenti  of 

COQDICI. 


The  Dean  (^  Tcfused  to  purgG  himsclf  during  the  trial.  The  commissary 
YorhiCate.  y^YOQ^eAeA  to  try  the  charge  in  the  visitatorial  court,  witnesses 
were  examined  viva  voce,  and  their  depositions  taken  down  by 
the  registrar.  Finally,  the  commissary,  in  a  very  long  and 
elaborate  judgment,  pronounced  the  dean  guilty  of  simony, 
and  to  have  incurred  the  penalty  of  deprivation  on  the  two- 
fold ground  of  contumacious  behaviour  and  simoniacal  prac- 
tices. The  dean  applied  for  a  prohibition,  after  sentence,  to 
the  Court  of  Queen's  Bench  {z). 

[[For  the  prohibition  it  was  argued,  that  the  commissary  had 
exceeded  the  limits  of  the  visitatorial  jurisdiction,  even  as  it 
stood  before  the  3  &  4  Vict.  c.  86,  as  the  proceedings  ought 
to  have  been  by  articles,  like  all  criminal  suits  in  the  ecclesias- 
tical courts ;  but  since  the  statute  of  3  &  4  Vict,  the  whole  trial 
was  clearly  illegal, — that  the  chapter  of  York  were  exempted 
from  the  visitatorial  power  of  the  ordinary, — that  the  proceed- 
ings were  bad  in  the  absence  of  the  party  accused, — that  evi- 
dence was  taken  viva  voce.  On  the  other  hand  it  was  argued 
against  the  prohibition,  that  jure  ordinario,  every  bishop  or 
metropolitan  might  visit  his  cathedral, — that  if  he  might  visit 
he  might  punish,  and  therefore  deprive  if  the  offence  was  of  a 
magnitude  to  require  such  punishment, — that  the  3  &  4  Vict. 
c.  86,  was  framed  alio  intuitu^ — that  the  visitatorial  rights 
required  express  words  to  take  them  away, — that  they  were 
saved  by  sect.  25  of  that  act, — that  such  power  had  been  ex- 
ercised in  Goodman's  case  (a), — that  there  was  a  court  of 
appeal  (the  judicial  committee  of  the  privy  council)  which 
would  correct  the  judgment,  if  wrong, — that  it  was  competent 
to  a  visitor  to  proceed  summarii,  as  in  the  case  of  a  college, 
the  power  of  the  visitor  being  the  same  in  both  cases, — that  it 
was  too  late  to  apply  for  a  prohibition  after  sentence.  It  will 
be  seen,  however,  that  the  prohibition  was  granted ;  but  it  is 
important  to  observe,  that  every  other  proceeding  in  the  visita- 
tion, up  to  the  time  of  trying  the  charge,  was  recognized  as 
valid  and  legal  by  the  Court  of  Queen's  Bench. 

[[The  great  importance  of  the  judgment  seems  to  require  its 
insertion  at  length  in  this  chapter. 

QBy  Lord  Denman  (6). — "  The  proceedings  in  this  case  may 
be  very  shortly  stated.  His  grace  the  archbishop  solemnly 
cited  the  dean  and  chapter  of  York  to  attend  his  visitation,  and 


Jadgment. 


(z)  [The  cause  was  amied  by  Mr. 
Cresswell,  Q.  C,  Sir  W.  Follett,  Q.  C, 
Addams,  Advocate  in  Doctors'  Com- 
mons, and  Mr.  Cockbum,  for  the  dean ; 
by  Sir  John  (now  Lord)  Campbell, 
Attorney-General,  Sir  James  Wylde, 
Solicitor-General,  Mr.  Dundas,  Q.  C, 
R.  Phillimore,  Advocate  in  Doctors 
Commons,  and  Mr.  Bayley,  for  the 
Archbishop  of  York  and  Uie  Com- 
jniasary,  — Ed, J 


(«)  [Dyer,  273.  Where  the  Bishop 
of  Bath  and  Wells  deprived  the  Dean 
of  Bath  and  Wells  by  nis  commissary. 
It  is  remarkable  that  this  case,  though 
much  relied  upon  by  the  counsel 
against  the  prohibition,  was  not  men- 
tioned in  the  judgment — Ed.1 

(6)  [Copy  from  Mr.  Gumeys  short 
hand  notes  of  the  judgment  aelivered 
in  the  Court  of  Queen's  Bench,  Sa- 
turday, 19th  June,  1841.] 
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appointed  the  learned  civilian,  Dr.  Phillimore,  his  commissary,  Tkt  Dia»  vf 
fo/correcting  and  punishing,  by  ecclesiastical  censures,  whom-  ""^"^ 
soever  shall  be  contumacious,  and  for  administering  articles  in 
writing  to  the  said  dean  and  chapter,  and  receiving  present- 
ments and  answers,  and  for  doing  every  thing  else  appertaining 
to  the  nature  and  quality  of  our  sud  visitation. 

\^"  The  ancient  formula  observed  upon  such  occasions  is  in 
these  terms : '  Cum  nos  ad  errata  enormia  et  delicta  corrigendum 
et  extirpandum  et  virtutes  et  alia  ad  pietatem  conducendum 
.plantanaum  et  ad  Dei  laudem  instituendum  et  seminandum/  &c. 

[[^^  There  seems  no  reason  to  doubt  that  here  was  sufficient 
authority  to  inquire  into  the  ecclesiastical  offences  of  every 
spiritual  person  belonging  to  the  body  visited ;  but  at  first  the 
proceeding  was  confined  to  the  fiscal  concerns  of  the  chapter, 
relating  principally  to  the  application  of  the  fabric  fund.  The 
dean  attended,  and  being  examined  respecting  some  share  of 
this  money  which  he  was  said  to  have  received,  conducted  him-* 
self  during  that  proceeding  in  a  maimer  which  was  deemed 
contumacious,  and  a  sentence  of  contumacy  was  by  the  com-* 
missary  pronounced  against  him ;  he  then  absented  himself. 
The  proceedings  went  forward,  and  in  answer  to  an  interroga- 
tory, as  to  the  state  of  repair  in  which  several  churches  and 
chapels  were,  the  Rev.  Mr.  Dixon,  one  of  the  canons,  made  a 
statement  that  was  considered  as  a  direct  charge  of  simony 
against  the  dean.  He  was  requested  to  attend  in  order  to  meet 
this  charge,  and  he  did  attend :  the  commissary  required  him, 
in  the  first  place,  to  purge  himself  of  the  contempt,  which  he 
declined  to  do,  and  again  absented  himself,  protesting  against 
the  proceeding,  and  saying,  not  by  way  of  consent,  but  of  de- 
fiance, that  Mr.  Dixon  might  go  on  to  prove  his  charge  in  his 
absence ;  h^  did  so,  and  the  learned  commissary  declared  the 
proof  satisfiictory,  pronounced  the  charge  established  in  seve- 
ral cases,  and  cave  iudgment  that  the  dean  should  be  for  that 
offence,  as  well  as  for  his  contumacy,  deprived  of  his  office. 
Sentence  to  the  like  effect  was  afterwards  solemnly  pronounced 
by  the  archbishop. 

[[''  Prohibition  is  claimed  on  various  grounds:  and  that  which 
requires  to  be  first  considered,  is  the  late  act  of  parliament  of 
the  3  &  4  Vict.  c.  86,  for  better  enforcing  church  discipline, 
which  recites  that  the  manner  of  proceeding  in  causes  for  the 
correction  of  clerks,  requires  amendment,  repeals  the  act  of  the 
1  Hen.  7,  c.  4,  prescribes  the  course  of  proceeding  that  shall 
hereafter  be  observed,  in  every  case  of  any  clerk  in  holy  orders, 
who  may  be  charged  with  any  offence  against  the  laws  eccle- 
siastical, and  finally  enacts  that  no  criminal  suit  or  proceeding 
against  a  clerk  in  holy  orders  for  any  offence  against  the  laws 
ecclesiastical,  shall  be  instituted  in  any  ecclesiastical  court, 
otherwise  than  according  to  the  provisions  of  that  act 

[[^^  These  enactments  are,  however,  qualified  by  a  ^cqnv«0| 
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Y^^^'c  ^  *  That  nothing  in  this  act  contained  shall  be  construed  to  affect 
'^'  any  authority  over  the  clergy  of  their  respective  provinces  or 
dioceses  which  the  archbishops  or  bishops  may  now,  according 
to  law,  exercise  personally  and  without  process  in  court/  And 
the  28d  section,  enacting  that  no  criminal  suit  or  proceeding 
shall  be  instituted  in  any  other  manner  than  as  this  act  re- 
quires, was  relied  upon  as  a  decisive  bar  against  the  trial  which 
has  taken  place. 

[["  The  counsel  for  the  dean  argued,  that  he  being  a  clerk 
in  holy  orders  was  prosecuted  in  a  criminal  prbceeding  for  the 
offence  of  simony,  a  known  offence  against  the  laws  ecclesias- 
tical, and  that  the  authority  which  assumed  to  deprive  him  is 
an  ecclesiastical  court,  that  is,  the  court  of  the  ordinary  hold- 
ing his  visitation.  In  answer  to  that,  arguments  are  offered 
first,  that  what  has  b<.'en  done  is  not  a  criminal  proceeding 
within  the  meaning  of  the  act.  Secondly,  that  the  proceedings 
were  by  virtoe  of  the  authority  exercised  by  the  archbishop 
according  to  the  law  as  it  then  stood  over  a  clerk  in  his  pro- 
vince personally^  /arid  without  process,-  and  so  were  exempted 
from  the  operation  of » the  act^  sect.  ^.  The  learned  counsel 
against  the  prohibition,  observed  in  the  first  place,  that  the  sta- 
tute applied  to,  caruaes  a  word  said  to  be  well  understood,  and 
to  imply  suits  regularly  prcnmoted  in  the  ecclesiastical  ccnirt ; 
but<the  employment  of  that  word  in  the  short  preamble  affords 
a  most  inadequate  reason  for  the  arbitrary  restriction  of  the 
whole  act,'  to  that  form  of  proceeding  which  in  the  ecclesias- 
tical law  may  be  properly  described  as  a  cause.  It  might  as 
well  be  said  to  be  restricted  to  causes  promoted  for  incon- 
tinence, that  being  the  only  clause  under  the  1st  of  Henry  VI  I. 
which  is  repealed  in  the  same  section  after  the  recital  that  the 
manner  of  proceeding  for  the  collection  of  costs  ought  to  be 
amended.  >But  though  the  first  section  is  thus  limited,  the 
general  ^enactments  are*  extended  to  all  offences,  and  in  like 
manner,  though  causes  are  the  only  proceedings  mentioned  iti 
the  preamble;  the  23d  section  clearly  provides:  that  the  course 
imposed  by  the  statute 'shall  be  pursued  in  every  criminal  suit 
or  proceeding  against  a  clerk  in  holy  orders  in  the  courts  eccle- 
siastical.' 

{["  But  is  this  properly  styled  a  criminal  proceedhig,  or  is  it 
merely  an  incidental  fact  arising  out  of  the  visitation,  in  the 
course*  of  which  it  is  brought  to  the  ordinary's  knowledge,  and 
properly  in  the  discharge  of  that  duty  inquired  into  by  hhn, 
but  not  instituted  as  a  criminal  proceeding  ?  The  answef  ap- 
pears to  be,  that  as  soon  as  the  visitor  proceeds  to  examine  the 
proof  of  the  ecclesiastical  offence  charged  upon  the  clerk  for 
purposeof  .punishment  by  deprivation,  or  otherwise,  more  espe- 
cially aa  in  this  case,  at  the  >instanoe  of  an  accuser  who  avails 
himself  .of.  the  aid  of  a  profesisional  ^advocatey  a  crimitlal  pro* 
ceeding  is  undoubtedly  instituted  and  in  progress.- 
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Q'*  There  is  yet  another  term  in  the  description  of  suits  or  rw  omn  qf 
proceedings  given  in  the  23d  section — they  must  be  in  some  ^*^^'  ^^^' 
ecclesiastical  court.  The  ordinary's  visitation  is  said  not  to  be 
an  ecclesiastical  court,  but  to  range  within  the  proviso  of  sect. 
25,  which  prevents  the  statute  from  applying  to  authority  per- 
sonally exercised  by  a  bishop  without  process  in  court.  This 
brings  us  directly  to  the  question,  whether  a  bishop  as  visitor 
of  a  dean  and  chapter  is  legally  invested  with  power  to  deprive 
the  dean  of  his  office  for  an  ecclesiastical  offence  without  pro- 
cess in  court.  If  he  has  the  power  he  must  derive  it  from  the 
general  words  above  cited,  but  they  can  scarcely  be  expected 
to  receive  this  construction  without  proof  that  they  have  habi- 
tually, and  in  former  times  when  church  discipline  was  much 
more  active  than  of  late,  been  so  construed,  or  at  least  that  the 
learned  writers  on  ecclesiastical  law  have  put  that  construction 
upon  them. 

[["  Now  in  the  first  place  there  is  no  example  of  such  a 
power  being  exercised  by  the  bishops  over  their  clergy  even 
in  their  regular  and  solemn  visitations.  They  are  inde^  ex- 
empted from  the  forms  required  by  the  common  law ;  they  are 
to  proceed,  according  to  the  language  found  in  many  of  the 
books,  and  collected  in  Comyns  Digest,  Visitor  C, '  summarid, 
simpliciter,  et  de  piano,  sine  strepitu  aut  figura  judicii.'  That 
is,  adds  Comyn,  *  according  to  mere  law  and  right;'  some 
forms  as  involving  an  opportunity  of  knowing  and  answering 
die  charges  were  absolutely  necessary  for  securing  this  object 

S^*  The  Report  of  the  Ecclesiastical  Commissioners  was  ap- 
ed to  on  both  sides.  On  the  one  for  proof  that  the  late 
statute  was  not  meant  to  apply  to  the  visiting  power,  because 
no  recommendation  to  that  effect  was  given.  We  have  fre- 
quently had  occasion  to  observe  that  the  courts  have  no  right 
to  looK  to  similar  reports  for  the  purpose  of  construing  statutes 
founded  upon  them,  which  must  speak  for  themselves.  On  the 
other  hand,  the  report  was  referred  to  as  an  expositor  of  the 
former  law,  which  was  said  not  to  have  trusted  the  visitor  with 
the  power  now  claimed.  It  states,  that  the  ordinary  was  to 
proceed  in  the  visitation  of  clerks  in  his  forum  domesticum. 
However  those  words  are  to  be  understood,  spiritual  persons 
who  offended  were  to  be  presented  by  the  churchwardens,  on 
whom  this  duty  was  cast,  and  if  they  neglected  it,  others  might 
present,  or  even  if  common  fame  were  the  only  accuser  the 
ordinary  might  make  his  inquiries ;  different  modes  of  dealing 
with  the  charges  are  enumerated,  inquiries  were  instituted  and 
denominations  and  articles  were  exhibited,  and  the  party  had 
time  and  place  given  him  to  answer.  Sentence  was  at  length 
passed  by  the  ordinary,  personally  perhaps,  but  according  to 
all  our  experience  in  his  court,  and  in  the  usual  sense  of  the 
words  without  process ;  and  on  this  head  of  the  argument^  a 
question  was  asked,  and  which  was  not  satisfactorily  answered, 

VOL,  IV.  C 
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Th«neanqf  ^'hy  if  the  Ordinary  possessed  this  authority  personally,  and 
York'i  Gate,  ^thout  process,  such  great  difficulties  have  been  encountered 
and  such  enormous  expenses  have  been  incurred  in  bringing 
notorious  spiritual  delinquents  to  justice  by  deprivation  ?  It  is 
well  known  that  the  assumed  want  of  power  in  the  court  formed 
one  of  the  strong  motives  for  introducing  the  new  law.  The 
saving  clause  may  not  improbably  have  been  intended  to  apply 
to  some  such  powers  vested  by  law  in  the  archbishops  and 
bishops,  but  even  if  none  such  can  be  surmised,  the  effect  of 
any  such  saving  clause  cannot  be  greater  than  to  continue  the 
power  the  same  as  it  has  existed;  it  cannot  create  an  authority 
in  any  one  to  act  personally  and  without  process  in  any  parti- 
cular case,  by  simply  saying,  that  the  act  does  not  deprive  him 
of  such  authority  in  general  terms.  The  question  remains, 
what  does  the  law  recognize  ? 

[["  We  are  aware  that  the  jurisdiction  of  visitors  has  been 
described  in  most  comprehensive  terms  by  common  lawyers  of 
high  authority.  Lord  Holt  himself  is  cited  as  allowing  them 
an  arbitrary  power  in  his  often  reported  judgment  in  the  case 
of  Phillips  V.  Bury,  which  taken  from  his  own  manuscript,  and 
now  printed  in  2na  Term  Reports,  agrees  almost  word  for  word 
with  that  which  is  recorded  by  Skinner — scarcely  any  other 
remark  upon  that  requires  to  be  made  than  that  the  case  arose 
out  of  the  visitation  of  a  charitable  foundation.  Lord  Holt's 
strong  language  is  all  applied  to  that  case,  that  a  founder  might 
do  as  he  would  with  his  own,  and  that  the  party  deriving  bene- 
fit from  his  endowment  must  do  so  on  the  conditions  he  has 
annexed  to  it — ctdus  est  dare  ejus  est  disponere, 

[["  The  case  of  The  Bishop  of  St,  David's  v.  Lucy,  in  1st 
JiOrd  Raymond  and  1st  Salkela,  was  cited,  where  the  Arch- 
bishop of  Canterbury  gave  sentence  of  deprivation  against  one 
pf  his  suffragan  bishops  for  simony  ana  other  ecclesiastical 
offences,  and  this  was  supposed  to  show  that  that  power  re- 
sided in  the  breast  of  the  archbishop  without  any  rules  or 
forms  being  observed  whatever.  Prohibition  in  that  case  was 
refused,  but  it  had  been  claimed,  because  the  citation  was  to 
appear  at  Lambeth,  not  in  the  usual  place  of  holding  the  me- 
tropolitan court ;  and  it  was  answered  by  Lord  Holt  and  his 
brethren,  that  an  archbishop  may  hold  his  court  where  he 
pteases,  and  that  the  spiritual  court  may  proceed  to  punish  a 
bishop  for  any  offence  done  against  the  duty  of  his  office  as 
bishop.  And  as  the  clergy  are  subject  to  different  rules  and 
duties,  it  is  but  reasonable  that  if  such  person  offends  in  his 
epclesiastical  duty,  he  should  be  punishable  for  it  in  the  eccle- 
siastical court  These  expressions  all  occur  in  Salkeld.  The 
bishop  was  compelled  by  citation  to  answer  for  his  delin- 
quency ;  the  form  and  mode  of  proceeding  were  objected  to  in 
no  other  particular  than  the  place.     We  scarcely  need  say 


that  this  case  supplies  no  evidence  of  the  right  to  proceed  per-  Tks  omm  «f 
sonaUy  and  without  process  in  court.  y>ry<  cam- 

\^^^  Another  case  was  cited  for  the  same  purpose,  ne 
Bishop  of  Kildare  v.  The  Archbishop  of  Dublin^  brought  by 
writ  or  error  into  the  House  of  Lords  in  1724.  The  bishop, 
as  dean  of  the  catliedral  church  of  the  Holy  Trinity,  Dublin, 
complained  that  the  archbishop  had  proceeded  against  him  for 
contempt  committed  during  a  visitation.  The  principal  ques- 
tion Uiere  intended  to  be  raised,  was  whether  the  king  or  the 
archbishop  was  the  visitor  of  the  dean  and  chapter  of  that 
cathedral  ?  and  this  being  decided  in  favour  of  the  archbishop, 
all  other  questions  respecting  the  mode  of  proceeding  were 
ciHnparatively  unimportant ;  nor,  indeed,  does  the  case  nimish 
us  with  any  fiiU  detail  of  what  took  place.  Enough  however 
appears  to  show  that  the  offence  was  contumacy  committed  on 
snutting  the  doors  of  the  cathedral  against  the  archbishop,  and 
not  appearing  in  his  visitation,  and  that  the  archbishop  im* 
pleaded  the  dean  in  the  Court  Christian  in  his  visitation  as 
ordinary  under  pretence  of  a  contempt.  The  House  of  Lords 
held  that  the  right  of  the  archbishop  to  visit  the  dean  and 
chapter  was  established,  and  that  the  manner  of  his  doing  so 
was  not  at  all  material,  because  any  en*or  or  defect  in  the 
manner  might  be  remedied  by  appeal,  and  was  no  ground  for 
a  jH'ohibition :  and  this  is  the  marginal  note  appended  to  the 
report,  that  where  an  archbishop  has  a  right  to  visit,  the  man- 
ner of  his  visitation  is  not  so  material  as  to  afford  a  ground  for 
a  prohibition.  But  the  declaration  there,  instead  of  alleging 
that  the  visitor  proceeded  to  sentence  (whatever  that  sentence 
might  be,  for  it  is  not  set  forth  in  Brown's  Reports)  personally 
and  without  process,  leads  to  the  conti*ary  inference.  The 
words  are  a  description  of  a  suit  instituted  by  the  archbishop 
in  his  court  as  ordinary,  and  even  where  the  offence  was  a 
charge  of  contempt  against  his  person  and  authority.  But  it 
is  enough  to  say,  that  it  is  indisputably  true,  that  this  case 
does  not  establish  that  proposition  for  which  alone  it  was 
wanted,  that  the  visitor  has  a  lawful  power  to  deprive  person- 
ally and  without  process  in  court. 

[[**  So  in  l^he  Bishop  of  Exeter's  case,  reported  in  Wilson 
and  Blackstone,  the  acts  of  the  bishop  having  been  performed 
in  his  jurisdiction  as  visitor  of  Exeter  College  by  appointment 
of  the  royal  founder,  were  held  by  this  court  as  conclusive. 
Such  decisions  can  have  no  bearing  upon  the  present  case, 
unless  it  were  shown  that  all  the  powers  that  any  founder  has 
conferred  on  his  visitor  grow  out  of  the  relation  of  ordinary  to 
his  clergy  on  his  holding  a  visitation  of  them  (c).  It  is  highly 
probable  that  the  use  of  the  same  words  on  two  such  different 
occasions  has  led  to  the  belief  that  such  was  the  law.    The 

(cy  [A  declaration  in  prohibition  not  being  granted,  there  could  be  no  a^ 
feal  from  this  decirion.-^£Dj 
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Th€  Dean  qf  opinion  is  thus  accounted  for,  but  the  law  can  only  be  esta- 
Ym^tCmm.  y jgjjgj  \^j  practice  and  precedents,  and  both  are  wanting  here. 
■j]^**'Some  of  the  books  speak  of  the  court  of  yisitation,  and 
the  phrase  appears  to  be  a  correct  one.  It  is  an  authority 
acting  with  general  forms  of  procedure  and  inquiry,  held  from 
time  to  time  by  adjournment,  making  certain  orders  and  de- 
crees, whether  or  not  those  acts  are  of  necessity  judicial ;  those 
done  in -the  course  of  establishing  a  charge  against  a  party 
accused  bear  that  undoubted  character.  This  authority  de- 
clared a  party  in  contempt  for  withdrawing  himself  after  cita- 
tion. It  then  presided  over  the  examination  of  witnesses  in 
stqiport  of  charges  preferred  against  him,  and  finally  adjudged 
him  guilty,  and  awarded  sentence  of  deprivation.  All  these 
are  assuredly  the  acts  of  a  court,  and  we  cannot  conceive  that 
the  rights  of  appeal  gainst  what  was  done,  which  was  assumed 
ahd  admitted  on  all  liands,  can  be  had  against  acts  not  done 
•by  a  court.  That  court  however  the  late  statute  has  divested 
of  all  such  jurisdiction;  it  is  not  within  the  saving  clause, 
WhifcW  leases  untouched  the  ordinary's  power  over  his  clergy, 
as  it  might  tlien  be  exei^ised  by  law  without  process  in  court, 
b^catise  this  power  does  not  appear  ever  to  have  been'exer- 
dsed  by  law:  /  . 

1^**  We  a^e' constrained  tO' conclude,  that  the  most  reverend 
prelate,  in  so  faf  ^  he  proceeded  in  his  visitation  to  deprive 
the  d^AJ  has  acted  beyond  his  jurisdiction.  We  therefore  de- 
cline to  enter  upon  the  consideration  of  the  numerous  points 
6f  ofbjtictioh  raised  against  other  portions  of  the  proceeding  of 
'the  learned  commissary.  But  there  is  one  which  is  not  unfit 
to 'li^ 'disposed  of;  it  was  argued  that  the  sentence  was  final, 
^nd  that  there  was  nothing  now  remaining  which  this  court 
could  prohibit  from  being  done,  and  that  there  was  not  even  a 
continuing  court  to  which  our  writ  could  be  addressed.  These 
arguments,  for  obvious  reasons,  require  to  be  narrowly  watched, 
for  they  would  give  effect  to  unlawful  proceedings  merely  be- 
cause they  were  brought  to  a  conclusion.  But  to  the  present 
case  they  are  inapplicable,  for  on  looking  to  the  sentence  we 
find  that  it  admonishes  the  party  not  to  exercise  the  functions 
6f  dean  on  pain  of  the  greater  excommunication,  (and  we  find, 
too,  thdt  th6  court  was  adjourned  only  when  this  motion  was 
made,)  the  inflicting  of  which  pain  would  be  the  pode  of  en- 
forcing the  sentence,  and  this  we  ma!y  prohibit  We  may 
also  require  a  revocation  of  that  sentence,  according  to  tlie 
several  foroas,  and  it  is  plain  that  the  dean  could  not  apply 
before  sentence,  for  the  sentence  of  deprivation  is  the  only 
thing  done  which  is  beyond  the  jurisdiction  of  the  arshbishop. 
Up  to  that  point  his  grace  unquestionably  Aad  power  to  in- 
quire with  a  view  to  ulterior  proceedings^  and  it  seems  that 
the  lord  chancellor  discharged  an  application  for 'a  prohibition 
//iat  Aad  been  made  to  him  before  sentence  upon  that  very 
ground. 
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f"  Our  clear  convicdon  is  not  einbarraABed  by  the  opposite  71*  £■»  ^f 
judgtneDt  formed  by  the  learned  commiisary,  for  Ji^doea-not  *'*^**''*- 
^>f>e&r  to  have  adrerted  to  the  statute;  during  the  whole  pro- 
ceedings in  the  'court  below  it  appears  to  have  escaped  l^is 
attention,  occupied  as  it  must  have  been  with  a  vastvariety  of 
unusual  circumstances,  and  not  assisted,  as  indeed  it  could  not 
be,  according  to  the  view  which  be  took  of  the  titles  of.  hia 
offi<^,  by  advocates  on  both  sides.  If  we  felt  any  doubt,  we 
should  be  bound  to  invitC' further  discussion  by  caUing  on  the 
dean  of'  York  to  declare  in  prohibition  (c),  but  no  addittotMd 
light  can  be  expected  after  the  full  and  elaborate,  and  well 
prepared,  and  maturely  digested  arguments,  which  we  .have 
oeud'  enforced  with  consummate  ability  by  .counsel  of  the 
greatest  learning  and  the  highest  eminence,  and  we  owe  .it  to 
'all  the  parties  toisave  them  all  the  anxiety  and  iDconvenieiiee 
which  would  result  from  delay,  and  on  the  other  hand,,  we  owe 
it  to  the  church  to  encourage  no  doubt,  where  we  feel  jione,  on 
subjects  of  such  great  importance,  and  so  deeply  affecting  its 
interests,  its  rights,  and  its  duties.  The  fule  theretbre  for  the 
prohibition  nuat  be  made  absolute. — Rule  absolt)te."i  i 

[^At «  subse^ent  stage  of  ^^e  visitation  the  dean  appealed 
and  read  a  paper  expressive  of  regret  for  his  contumiuy,  ^d 
for  the  sale  ,oC  his  livings,  whether^  illegal  or  not,  wlnreupon 
the  contGiiBsary  absolved  him  from  Ifis  oontumfKy.  .,  ;,. 

,1  I^Tbe  -3  &  iA^ict.  c-  113,'  commonjy  ^ted  the  PeMt  viA 
■Chairtflr.AciWipTovides  as  follows:  i    ., .,,      .  ,      .    „,. 

-     [Met.  ^. ,  "  Xhat.thq  chapters  of  the  leveral  cathedral  ,and  Cf(l-  ckipun,  or 
.l^ute,.churc|lfes  shall  froni  time  to  (ime,  of,  their,  pmi  ^pof d,  or  j^^'^.i,, 
uppp  being  reijifired  by  the,  visitors  of  the  said  ahurchei  respei^-  lo  pnpoH 
.tively,  propose  to  such  visiiora  such  alterations  in  the,e]tjstjng  ata-  ibj^BuTiiivk 
tutes  and  rules  as  shall  provide  for  the  disposal  of  the  bene^ctJ'in 
their p^tt-onage,  so  as  t^  jneet  the  iukt  d^ifhs  6F  the  ^\noi  tiltiOHs 
bfljiRh  chinrch^,'and  in  shaHmake  thbrn'contrist^  with'  tKti=k!tfn- 
btitiitiOA  arid  duties  of  the'  chanters  respectively  «S  "iltere^'itfader 
the  aiothMity  of  thisact;  and  aJl  such  alietaiiraia,  iPhpjM'DTed/mi^ 
'be-eoi|fiTitEd'by  tUe  autlionty.  of  Huch>viBitov<;  and  thafin'sn^case 
in  wlw^isuch|.alteratiaBS  shall  not  be  appirov^d,  or  in  which  audi 
.reqKiiiljon'lhaJljiQt  be  complied  with  within.iMEjlve  aaje^darrnipilth^ 
^f^r  t)}ei.makifiglhei;eor,  tU^  .vi»i[()r  sl^ll  bp  at  libei:ty,of),U^nisic|f 
,tonf^,t^  peces^ry  alteralipi^^;   and  aH  sucli  statute^  ^^l  rul^s 
wh^n  w  alteref]  sl>4<ihe  submitted  to  the  ecclesiasticai,  coiiimis' 
siflne'rs!||or  England,  slid  may'be'confivmeil  by  the  'authofily  herciil- 
alttr  providta;'  arid  tMat  as ''to  any  alieratioii  itiide  'by  it'Vislloi 
klon^,  HidWa  ComtniMoners^hatl  commit nicaie  a  draft'  thereof 


klont,  ae'^'id  Comtniksioners^hatl  commiinicaie  a  draft'  thereof  to 
thif  chfeptelr'to'  be  afiect^d  th^reb^, 'and  shall.i  togetiiev' illh  4ny 
■dteiUii'to'  be 'prepBTott  by  them  under  the'Suthortty  hereinriiher 
CodMibMi  laylbefore  her  Majesty  in  council  sueh  remarks  a>  mby 
within  three vntontfas  have. been.  made. thereon  tiy^uoh  <hipteii;  aAd 
dMcwtof  ^leiiiioceedsof  the  BUBpendedcaDonrj^f  iciAny^chapter 
lW)Wi»»ipaff  .fppiajlTOe\t(\,(ime,bRj»a4«^  lijti  aHtlmpiy.,hf  ^. 
....  <nVi    .,^\„    ""■••(yfW*l»-IWnot»,I-'-'    ■  ■      ^'-^   ^^^V 
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after  provided,  for  relieving  the  present  canons  of  such  chapter 
from  the  performance  of  any  additional  duty  by  reason  of  such 
suspension,  by  the  employment  of  substitutes,  to  be  approved  by 
the  respective  bishops :  Provided  always,  that  nothing  herein  con- 
tained shall  be  construed  to  affect  any  existing  right  of  chapters 
with  their  visitors  to  make  statutes.'* 

[^And  again,  by  its  68tli  section,  that  "  any  sum  of  money 
which  shall  have  oeen  invested  in  the  public  funds  or  in  other 
security  or  securities  in  trust  for  any  ecclesiastical  body  cor- 
porate, aggregate  or  sole,  may,  upon  an  application  in  writing  to 
the  ecclesiastical  commissioners  for  England  under  the  hand  and 
seal  of  such  body  corporate,  and  in  the  case  of  any  chapter,  with 
the  consent  of  the  visitor  thereof,  be  directed  to  be  sold,  and 
the  same  shall  be  sold  accordingly,"  &c.  (rf) 
Biiposai  of        [[The  4  &  5  Vict.  c.  39,  enacts,  by  sect.  1 8,  that  the  provisions  of 
H^ooi?"*      the  3  &  4  Vict.  c.  1 13,  s.  58,  "  relating  to  the  disposal  of  resi- 
ciiSIdraft***    dence  houses,  and  houses  attached  to  any  dignity,  prebend,  or 
wiih  con»ent  officc  in  the  precincts  of  the  respective  cathedral  and  collegiate 
churcheSj  and  also  so  much  of  an  act  passed  in  the  second 
year  of  the  reign  of  his  late  majesty  as  annexes  to  the  arch- 
deaconry of  Durham  the  house  of  residence  therein  mentioned, 
shall  be  repealed ;  and  that  the  dean  and  chapter  of  any  cathe- 
dral or  collegiate  church,  with  the  consent  of  their  visitor,  may 
from  time  to  time  sanction  and  confirm  the  exchange  of  houses 
of  residence,  or  of  houses  attached  to  any  dignities,  offices,  or 
prebends  in  the  precincts  of  such  church,  among  the  canons  of 
such  church,  or  may  make  any  such  arrangement  to  take  effect 
at  any  future  time,  or  may  assign  any  one  of  such  houses  being 
vacant  to  any  canon  willing  to  accept  the  same  in  lieu  of  the 
house  theretofore  occupied  by  him,  and  thereupon  any  house 
no  longer  required  by  any  canon  may  by  the  said  dean  and 
chapter  be  disposed  of,  in  such  way  as  they  shall  deem  fit, 
with  the  consent  of  their  visitor,  and  of  the  ecclesiastical  com- 
missioners for  England,  signified  under  their  common  seal; 
provided  that  all  acts,  matters,  and  things  relating  to  any  such 
house  already  done  under  the  last-mentioned  provisions  of  the 
said  secondly  recited  act  shall  be  valid  and  effectual  to  all 
inteilts  and  purposes." — Ed.] 

11.   Triennial  Visitation  by  Bishop. 

By  can.  60,  for  the  office  of  confirmation,  it  is  enjoined, 
that  the  bishop  shall  perform  that  office  in  his  visitation  every 
third  year ;  and  if  in  that  year,  by  reason  of  some  infirmity,  he 
be  not  able  personally  to  visit,  then  he  shall  not  omit  the  same 
the  next  year  afler,  as  he  may  conveniently. 

Upon  which  Dr.  Gibson  observeth,  that  by  the  ancient 

canon  law,  visitations  were  to  be  once  a  year :  but  it  is  to  be 

noted,  that  those  canons  were  intended  of  parochial  visitations; 

or  a  personal  repairing  to  every  chwch*,  aa  appears  not  only 

(d)  {See  title  BenM  an\i  Ost^tnt.! 


from  the  assignment  of  procurations  (originally  in  provisions 
and  afterwards  in  money)  for  the  reception  of  the  bishop ;  but 
also  by  the  indulgence  which  the  law  grants  in  special  cases^ 
where  every  church  cannot  be  conveniently  repaired  to,  of 
calling  together  the  clergy  and  laity  from  several  parts  unto 
one  convenient  place  that  the  visitation  of  them  may  not  be 
postponed.     From  this  indulgence,  and  the  great  extent  of  the 
dioceses,  grew  the  custom  of  citing  clergy  and  people  to  attend 
visitations  at  particular  places ;  the  times  of  which  visitations,  as 
they  are  now  usually  fixed  about  Easter  and  Michaelmas,  have 
evidently  sprung  from  the  two  yearly  synods  of  the  clergy, 
which  the  canons  of  the  church  required  to  be  held  by  every 
bishob  about  those  two  seasons,  to  consider  of  the  state  of  the 
(ihurch  and  religion  within  the  respective  dioceses :  an  end, 
that  is  also  answered  by  the  presentments  that  are  there  made 
concerning  the  manners  of  the  people ;   as  they  used  to  be 
made  to  the  bishop  at  his  visitation  of  every  particular  church. 
But  as  to  parochial  visitation,  or  the  inspection  into  the  fabrics, 
mansions,  utensils  and  ornaments  of  the  church,  that  care 
hath  been  long  devolved  upon  the  archdeacons ;  who  at  their 
first  institution  in  the  ancient  church  were  only  to  attend  the 
bishops  at  their  ordinations,  and  other  public  services  in  the 
cathedral;    but  being  ofterwards  occasionally  employed  by 
them  in  the  exercise  of  jurisdiction,  not  only  the  work  of  pa- 
rochial visitation,  but  also  the  holding  of  general  synods  or 
visitations  when  the  bishop  did  not  visit,  came  by  degrees  to 
be  known  and  established  branches  of  the  archidiaconal  office 
as  such ;  which  by  this  means  attained  to  the  dignity  of  ordi- 
nary, instead  of  delegated  jurisdiction.     And  by  these  degrees 
came  on  the  present  law  and  practice  of  triennial  visitations  by 
bishops ;  so  as  the  bishop  is  not  only  not  obliged  by  law  to 
visit  annually,  but  (what  is  more)  is  restrained  from  it(€). 

[[The  Reformatio  Legum  contains  the  following  provision 
on  this  subject:  **  Diocesim  totam  tertio  quoque  anno  visi- 
tat,  et  procurationes  accipiat — at  vero  aliU  temporibus  quoties 
visum  fuerit  visitat  propter  novos  casus  qui  incidere  possint  ei 
liberum  esto  modo  suis  impensis  id  faciat,  et  nova  onera  stipen- 
diorum  aut  procurationum  ab  ecclesiis  non  exigat  (/). — Ed.] 

Lindwood  says,  the  archdeacon,  although  there  be  not  a 
cause,  may  visit  once  a  year :  but  if  there  be  cause,  he  may 
visit  oftener.  Nor  doth  it  hinder,  where  it  is  said  in  the  canon 
law,  that  he  ought  to  visit  from  three  years  to  three  years ;  for 
this  is  to  be  understood  so  that  he  shall  visit  from  three  years 
to  three  years  of  necessity,  but  he  may  visit  every  year  if  he 

Will((/). 

In  the  bishop's  triennial,  as  also  in  visitations  regal  and  inhibition 
tnetropoliticalj  all  inferior  jurisdictions  respectively  are  inhi-  T°m?o?* 

(0  Gibs.  958.  (/>  [Ref.  Leg.  60  a.]  (g)  Lmd,  ^9, 
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bited  from  exercising  jurisdiction,  during  such  visitation.  And 
we  findi  in  the  time  of  Archbishop  Winchelsey,  a  bishop  pro- 
secuted for  exiercising  iurisdiction  before  the  relaxation  of  the 
inhibition ;.  and  lin  Archbishop  TiIlotson*s  time^  a  bishop  sus- 
pended)  for  acting  after  the  inhibition.  And  even  matters 
begun  in  the  court  of  the  inferior  ordinary  (whether  conten- 
tious or  voluntary)  before  the  visitation  of  the  superior,  are  to 
be  carried  on  bv  the  authority  of  such  superior  (A). 

However,  it  hath  not  been  unusual,  especially  in  metropoli- 
tical  visitations,  to  indulge  the  bishops  and  inferior  courts,  in 
whole  or  in  part,  in  the  exercise  of  jurisdiction,  pending  the 
visitation.  Thus,  we  find  relaxations  granted,  pending  the 
visitation,  by  Archbishop  Abbot;  and  by  others,  an  unlimited 
leave  or  commission,  to  exercise  jurisdiction,  or  proceed  in 
cases,  notwithstanding  the  visitation ;  and  elsewhere,  a  leave 
to  confer  orders,  confirm,  grant  fiats  for  institution,  institute, 
or  correct,  whilst  the  inhibition  continued  in  other  respects  (t). 

After  the  relaxation  of  the  inhibition,  and  especially  in  me- 
ttopolitical  visitations,  we  find  not  only  reservations  of  power 
to  rectify  and  punish  the  comperta  et  detecta^  but  also  special 
commissions  issued  for  tliat  end  (A). 
Where.  Can.    125.   '*  All   chancellors,   commissaries,    archdeacons, 

officials,  and  all  others  exercising  ecclesiastical  jurisdiction, 
shldl  appoint  such  meet  places  for  the  keeping  of  their  courts, 
by  the  assignment  or  approbation  of  the  bishop  of  the  diocese, 
as  shall  be  convenient  for  entertainment  of  those  that  are  to 
make  their  appearance  there  and  most  indifferent  for  their 
travel.  And  likewise  they  shall  keep  and  end  their  courts  in 
such  convenient  time,  as  every  man  may  return  homewards  in 
as  due  season  as  may  be." 


III.  Archidiaconal  Visitations. 

[[The  4& 5  Vict.  c.  39.  s.  28,  reciting  the  former  Cathedral  Sus- 
pension Acts  (5  &  6  Will.  4,  c.  30 ;  6  &  7  Will.  4,  c.  67 ;  2  &  8 
Vict.  c.  55)  enacts,  "  that  any  bishop  or  archdeacon  may  hold 
visitations  of  the  clergy  within  the  limits  of  his  diocese  or  arch- 
deacohry,  and  at  such  visitations  may  admit  churchwardens, 
receive  presentments,  and  do  all  other  acts,  matters,  and  things 
bjr- custom  appertaining  to  thr  visitations  of  bishops  and  arch- 
deacons  in  the  places  assigned  to  their  respective  jurisdiction 
and- authority  under  ^or  by  (virtue  of  the  )>rovisions  of  the  said 
first  or  siecotidly  recitisd  act;  kad  hhy  bishop  may  coiisecrate 
any  new  dhufch  or  chapel  or  any  new  burial  ground  within  his 
diocese.'* — Ed.T 
gjjjj^  ^^      Langton.  "  The  arcUdeacons  in  their  visitation  shall  see 

(h)  Gibs.  958.  (t)  Ibid.  (Jk)  Ibid. 
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that  the  offices  of  the  church  be  duly  administered ;  and  shall 
take  an  account  in  writing'  of  all  the  ornaments  and  utensils  of 
the  churches,  and  also  of  the  vestments  and  books;  which 
they  shall  cause  to  be  presented  before  them  every  year  for 
their  inspection,  that  they  may  see  what  have  been  added,  or 
what  have  been  lost  (/)." 

Account  in  Writing.'] — And  it  would  be  well  to  have  same 
indented:  one  part  to  remain  with  the  archdeacon,  and  the 
other  with  the  parishioners  (m).  > 

Utensils.] — That  is,  which  are  fit  or  necessary  for  use:  and 
by  these  are  understood  all  the  vessels  of  the  church  of  every 
kmd(]t}. 

Every  Year*] — That  is,  every  year  in  which  they  shall 
vbit  (o). 

That  thev  may  see.] — Therefore  the  archdeacon  ought  to 
go  to  the  place  in  person  to  visit,  and  not  to  send  any  other ; 
which  if  he  do,  he  shall  not  have  the  procurations  (due  upon 
the  account  of  visiting)  in  money :  but  otherwise,  he  whom  he 
shidl  send  shall  receive  procurations  for  himself  and  his  at- 
tendants in  victuals  (p). 

Otho.  ^^  Concerning  archdeacons  we  do  ordain,  that  they 
visit  the  churches  profitably  and  faithfiiUy;  by  inquiring  of 
the  sacred  vessels,  and  vestments,  and  how  the  service  is  per- 
formed, and  generally  of  temporals  and  spirituals :  and  what 
they  shall  find  to  want  correction,  that  .they  correct  diligently. 
And  when  they  visit,  correct  or  punish  crimes,  they  shall  not 
presume  to  talie  anything  of  any  one  (save  only  moderate  pro* 
curations),  nor  to  give  sentence  against  any  persons'*  unjustly, 
whereby  to- extort  money  from  them.  For  whereas  these  and 
such  like  things  do  savour  of  simony,  we  decree,  that  they  who 
do  such  things  shall  be  compelled  by  the  bishop  to  lay  out 
twice  as  much  for  pious  uses ;  ^saving  nevertheless  other  cano* 
nical  punishment  against  them.  And  they  shall  endeavour 
frequently  to  be  present  at  the  chapters'  in  every  deanry,  and 
therein  instruct  the  clergy  (amongst  other  things)  to  live  well, 
and  to  have  a  sound  knowledge  and  understanding  in^  perform- 
ing the  divine  offices  (9)." 

Chapters.] — That  is,  rural  chapters  (r). 
,  rl^ynolds.  ^^  We  enjoin  the  arcndeacons  and  their  officials, 
that  in  the  visitation  o£  churches  they  have  a  diligent  regard  to 
the  fabric  of  the  church,  and  especially  of  the  chancel,  to  see 
if  they  want  repair:  and  if  they  find  any  defects  of  that  kind, 
they  ^all  limit  jl  certain  time  .under  a.  penalty  within  which 
they  shall  be  repaired.  Also,  they  shall  inquire  by  themselves 
or  th^ir  offijcials,  in.  .thjs  parishes  where  they  visit,  if  there  be 

[I)  Lind.  50.  (p)  Lind.  50. 

[m)  Ibid.  Iq)  Athon,  52. 

fn)  lUd.  (r)  Athon,  54. 
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ought  in  tilings  or  persons  which  wanteth  to  be  corrected :  and 
if  they  shall  find  any  such,  they  shall  correct  the  same  either 
then  or  in  the  next  chapter  (s). 

And  their  Officials^] — Here  it  seemeth  to  be  intimated,  that 
the  archdeacon  s  ofRcial  may  visit;  which  yet  is  not  true,  at 
least  in  his  own  right ;  yet  he  may  do  this  in  the  right  of  the 
archdeacon,  when  the  archdeacon  himself  is  hindered  {t). 

Stratford.  "  Forasmuch  as  archdeacons  and  other  ordinaries 
in  their  visitations,  finding  defects  as  well  in  the  churches  as 
iii  the  ornaments  thereof  and  the  fences  of  the  churchyard  and 
in  the  houses  of  the  incumbents,  do  commatid  them  to  be 
repaired  under  pecuniary  penalties,  and  from  those  that  obey 
not  do  extort  the  said  penalties  by  censures,  wherewith  the 
said  defects  ought  to  be  repaired,  and  thereby  enrich  their  own 
ptirses  to  the  damage  of  the  poor  people :  therefore  that  there 
may  be  no  occasion  of  complaint  against  the  archdeacons  and 
other  ordinaries  and  their  ministers  by  reason  of  such  penal 
exactions,  and  that  it  becomcth  not  ecclesiastical  persons  to  gape 
after  or  enrich  themselves  with  dishonest  and  penal  acquisi- 
tions, we  do  ordain,  that  such  penalties,  so  often  as  they  shall 
be  exacted,  shall  be  converted  to  the  use  of  such  repairs,  under 
pain  of  suspension  ab  officio  which  they  shall  ipso  facto  incur 
until  they  shall  effectually  assign  what  was  so  received  to  the 
reparation  of  the  said  defects  («)." 

Canon  86.  "  Every  dean,  dean  and  chapter,  archdeacon  and 
others  which  have  authority  to  hold  ecclesiastical  visitations  by 
composition,  law  or  prescription,  shall  survey  the  churches  of 
his  or  their  jurisdiction  once  in  every  three  years  in  his  own 
person,  or  cause  the  same  to  be  done ;  and  shall  from  time 
to  timej  within  the  said  three  years,  certify  the  hiffh  commis- 
sioners for  causes  ecclesiastical,  every  year,  of  such  defects  in 
any  the  said  churches  as  he  or  they  do  find  to  remain  un- 
repaired, and  the  names  and  surnames  of  the  parties  faulty 
therein.  Upon  which  certificate  we  desire  the  said  high  com- 
missioners will  ex  officio  mero  send  for  such  parties  and  compel 
them  to  obey  the  just  arid  lawfiil  decrees  of  such  ecclesiastical 
ordinaries  making  such  certificates." 

Note,  since  the  making  of  these  canons,  the  high  commis- 
sion court  was  abolished  by  act  of  parliament, 
vuiuuon  I*^  the  year  1626,  Mr.  Huntley,  rector  of  Stourmouth,  was 

Sermon.  required  by  Dr.  Kingsley,  archdeacon  of  Canterbury,  to  preach 
a  visitation  sermon,  which  he  refused  :  and  being  cited  before 
the  high  commissioners,  it  was  urged  that  he  was  bound  to  the 
peribi'mance  of  that  office  in  pursuance  of  the  archdeacon's 
mandate,  by  virtue  of  his  oath  of  canonical  obedience.  He 
answered  that  he  was  not  a  licensed  preacher  according  to  the 
canons  of  1603,  and  especially  that  he  was  not  bound  there- 

(s)  Und.  53.  (O  Lind.  53.  (u)  Lind.  224. 


onto  by  his  said  otAh,  which  implieth  only  an  obedience  ac- 
cording  to  the  cUnon  law,  as  it  is  in  force  in  this  realm ;  and  ' 
that  there  is  no  canon,  foreign  or  domestic,  which  requireth 
him  to  do  this ;  but  on  the  contrary,  that  the  ancient  canon 
law  injoineth  the  visitor  himself  to  preach  at  his  own  visitation. 
But  the  court  admonished  him  to  complv ;  and  on  his  refusali 
fined  him  dOOL,  and  imprisoned  him  till  he  should  pay  the 
same,  and  also  make  submission ;  and  afterwards  degraded  and 
deprived  him  (x). 

But  this  perhaps  may  be  one  instance,  amongst  othfersi 
charged  against  that  court  whilst  it  subsisted,  of  carrying 
matters  with  a  pretty  high  hand. 

And  Dr.  Ayfifie  observes,  from  the  sixth  book  of  the  De- 
cretals, that  amongst  the  orders  to  be  observed  by  archbishops, 
bishops  and  others  in  their  visitations,  the  first  is,  that  they 
ought  to  preach  the  word  of  God  by  giving  the  congregation  a 
sermon  (y ). 

Nevertheless^  it  is  presumed,  very  few  clergymati  would  re« 
fuse  to  discharge  the  offices  of  their  function  on  the  like  occat* 
sion,  at  the  request  or  intimation  of  their  superior. 

Canon  137.  "  Forasmuch  as  a  chief  and  principal  cause  and  Rxhibiu. 
use  of  visitation  is,  that  the  bishop,  archdeacon  or  other  assigned 
to  visit,  may  get  some  knowledge  of  the  state,  sufficiency  and 
ability  of  the  clergy  and  other  persons  whom  they  are  to  visit : 
we  think  it  convenient  that  every  parson,  vicar,  curate,  school- 
master or  other  person  licensed  whosoever,  do  at  the  bishop's 
first  visitation,  or  at  the  next  visitation  after  his  admission*  show 
and  exhibit  unto  him  his  letters  of  orders,  institution  and  in- 
duction, and  all  other  his  dispensations,  licences  or  faculties 
whatsoever,  to  be  by  the  said  bishop  either  allowed,  or  (if 
there  be  iust  cause)  disallowed  and  rejected^  and  being  by  him 
approved,  to  be  (as  the  custom  is)  signed  by  the  register :  and 
tnat  the  whole  fees  accustomed  to  be  paid  in  the  visitations  iii 
i-espect  of  the  premises  be  paid  only  once  in  the  whole  time  of 
every  bishop,  and  afterwards  but  half  of  the  said  accustomed 
fees  in  every  other  visitation  during  the  said  bishop's  conti- 
tiuance." 

7b  be  by  the  said  Bishop  allowed.] — None  but  the  bishop 
or  other  person  exercising  ecclesiastical  authority  by  commis- 
sion from  him,  hath  right  de  jure  communi  to  require  these 
exhibits  of  the  clergy;  nor  doth  the  enacting  part  of  this 
canon  convey  the  right  to  any  other ;  and  therefore  if  any 
archdeacons  are  entitled  to  require  exhibits  in  their  visitations, 
it  must  be  iipon  the  foot  of  custom,  the  beginning  whereof 
hath  probably  been  an  encroachment;  since  it  is  not  likely 
that  any  bishop  should  give  to  the  archdeacon  and  his  official 
a  power  of  allowing  or  disallowing  such  instruments  as  have 
b^n  grimted  by  himself  or  his  predecessors  (t). 

(jr)  Jobns.,  Huntley's  caU.       (jf)  Ayl  Par.  515.        t)t)  GVW  W^. 
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Whole  Fees.'] — In  the  registry  of  Archbishop  Islip,  there  is 
a  sequestration  of  the  benefices  of  divers  clergymen  refusing 
to  make  due  exhibits  in  a  visitation  (a). 

And  afterwards  but  Half  of  the  said  accustomed  FeeaJ] — 
Lindwood,  speaking  of  the  letters  of  orders  to  be  exhibited  by 
stipendiary  curates  going  from  one  diocese  to  another,  saith, 
that  afler  the  archdeacon  or  his  official  or  other  ordinary  hath 
satisfied  himself  of  their  orders  and  of  their  life  and  conversa- 
tion, they  may  be  admitted  to  officiate,  and  their  names  ought 
to  be  entered  in  the  register  of  such  ordinary ;  whereupom  in 
other  visitations  or  inquiries,  their  letters  of  orders  ougnt  not 
to  be  reinspected,  nor  their  names  to  be  entered  again,  seeing 
they  are  sufficiently  known  already:  and  so  they  do  ill  (be 
says)  who  in  every  of  their  visitations  take  something  for  the 
inspection  and  approbation  of  the  said  letters  of  orders,  seeing 
such  entry  ought  not  to  be  made  but  once,  namely,  at  the  first 
admission  (i). 
PrMentBienu  Edm.  There  shall  be  in  every  deanrv  two  or  three  men, 
ht  made?  ^  luLviug  God  before  their  eyes,  who  shall  at  the  commaod  of 
tbe;  archbishop  or  his  official,  present  unto  them  the  public 
excesses  of.  prelates  and  other  clerks  (c).  .       .      i  . 

In  every  l)eanry.'\ — That  is,  in  every  rural  deanry  (cf).  ' 
Public  excesses.] — That  is,  notorious,  whereof  there  is  great 
and. public  infamy ;  and  this,  although  the  same  be*  not  upon 
oath  y  but  if  such  excesses  shall  not  be  notorious,  then  the'saroe 
shall  not  be  presented,  unless  there  be  proof  upon  oath(0). 
,  As  to  the  churchwardens'  duty  in  this  particular,  although 
they  have,  for  many  hundred  years  been  a  body 'Corporate  to 
take  care  of  the  goods,  repairs  and  ornaments^  oi  the  >chureb, 
as  appears  by  the  ancient  register  of  writs;  yet  thistWork  of 
presenting  hath  been  devolved  on  them  and  their  assistaits-by 
caQons  aod  constitutions  of  a  more  modern  date*!  >!Aiii6ien4ly 
the  way  was  to  select  a  certain  number,  at  the  discretioHioSUie 
ordinary^  to- give  information  upon  oathj  which  number  4he 
fi^Ie  ,pf  the  canKxn,  law  upon  this  head  evidently. suppo6etI»;<ito 
have  beeni  selected  while  the  synod 'Was  sittings  and  iheipeofd^ 
a^  yfe\\  as^l^rgy  iA.^ttendance  there.  .^lU  .in/propes$).of  lUme 
t^iis  me,tbod  was  changed,  and  it  <  was  dJHrected  in  ithei  icitation 
that  four,  six  or  eight,  according  to  the  proj^ortipn,  of,  th^  dlsi- 
triptj^8|bould  appear  (together  with  ttie  cleigy)  .tpirepr^seiWthe 
peQplj9,,aQ4ito,be  the  testes  synodales if).  .,\  ,.,  ,i  ,.  ,r(  ov  (| 
,  Jpu^  all  this  whijei  w/3  Jind  nothing  . of i  chii^;'ch\v^rdei|f^.iprer 
sf»)tii^,  but  t)ie  stylfi.of  tW  bppks  is,  ^'.The  parialpiiQueVft.say»r 
''  The  layi^en  s»y/'  apd  the  like,  until  a  ^ttW.ib^&pe  the.B^- 
fori^tion, ^wh^n .  thot  chqr/Qhwardena  began  .to^pr^es^nt^  e^her 
by  tbqmsielvesy  or  else  with  iwo  or  three  more  parishioners  nCf 

(a)  Gibs.  1545.  (e)  Lind.  227.  '   '?''"' 
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credit  joined  with  them.  And  this  last  (by  the  way)  is  evi- 
dently the  origin  of  that  office  which  our  canons  do  call  the 
office  of  sidemen  or  assistants  (^). 

Ib  the  beginning  of  the  reign  of  King  James  the  First,  a 
edmaiBsalry  had  cited  many  persons  of  several  parishes  to  ap- 
pear befoi^  him  at  his  visitation;  and  because  they  appeared 
not,Ubey  w^re  excommunicated.  But  a  prohibition  was  granted, 
beoattse  the  ordinary  hath  not  power  to  cite  any  into  that  court, 
except  the  churchwardens  and  sidemen  (A). 

Bu^by  canon  113,  *'  Because  it  often  cometh  to  pass,  that 
churdhwardens,  sidemen,  questmen  and  such  other  persons  of 
the  laity  as  are  to  take  care  for  the  suppressing  of  sin  and 
wiek^dneds,  so  much  as  in  them  lieth,  by  admonition,  repre- 
htosida  and  denunciation  to  their  ordinaries,  do  forbear  to 
discharge  their  duties  therein,  either  through  fear  of  their 
superiors,  or  through  negligence,  more  than  were  fit,  the 
licentiousness  of  these  times  considered,  we  do  ordain,  that 
hereafter  every  parson  and  vicar,  or,  in  the  lawful  absence  of 
any  porscm  and  vicar,  then  their  curates  and  substitutes,  may 
join  in  every  presentment  with  the  said  churchwardens,  side- 
men  and  the  rest  above-mentioned,  at  the  times  of  visitation, 
if  they  the  said  churchwardens  and  the  rest  will  present  such 
enonnkies  as  are  apparent  in  the  parish :  or  if  they  will  not, 
tiien  every  such  parson  And  vicar,  or  in  their  absence  as  afore- 
said tbeir  cuVates,  may  themselves  present  to  their  ordinaries 
at  such  times,  and  when  else  they  think  it  meet,  all  such  crimes 
as  they  have  in  charge  or  otherwise,  as  by  them  (being  the 
persons* 'that  should  have  the  chief  care  for  the  suppressing  of 
sin  and  ibpiety  in  their  parishes)  shall  be  thought  to  require 
due^  reformation :  provided  always,  that  if  any  man  confess  his 
secret  dnd  hidden  sins  to  the  minister,  for  the  unburdening  of 
bis  con^ience,  and  to  receive  spiritual  consolation  and  ease  of 
mind  from  him,  we  do  not  any  way  bind  the  said  minister  bv 
this  oUr  constitution,  but  do  straightly  charge  and  admonish 
him,  that  be  do  not  at  any  time  reveal  and  make  known  to  any 
person  whatsoever  any  crime  or  offence  so  committed  to  his 
tmslt  tod  secrecy  (except  they  be  such  crimes  as  by  the  laws  of 
this"  tealfD'his  own  life  may  be  called  in  question  for  concealing 
tbfc  sabe")  under  pain  of  irregularity." 

^'And  byicanon  116^  "  It  snail  be  lawful  for  any  godly  dis- 
posed person,  or  for  any  ecclesiastical  judge,  upon  knowledge 
oi'  notice  giv^h  unto  him  or  them,  of  any  enormous  crime  within 
hi^  jurisdi^dn,*  td  move  the  minister,  churchwardens  or  side- 
mdh,»'i[sth)4y  tender  the  glory  of  God  and  reformation  of  sin, 
to^res^nt  th^  same,  if  they  shall  find  sufficient  cause  to  induce 
theiih*'thereunto,  that  it  may  be  in  due  time  punished  and  re- 
formed." 

Proyided,  that  for  these  voluntary  presentments  there  be  no 
fee  xequired  or  taken. 


30  WLifiimim. 

It^^n'li^        Boniface.  "  We  do  decree,  that  laymen,  when  inquiry  shall 
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be  made  by  the  prelates  and  judges  eeclesiastical  for  correctmg 
the  sins  and  excesses  of  those  that  are  within  their  jurisdiction, 
shall  be  compelled  (if  need  be)  to  take  an  oath  to  speak  the 
truth  (t). 

And  that  ordinaries  are  empowered  by  the  laws  of  the  church 
to  require  an  oath  of  the  testes  synodales,  appears  not  only  from 
this  constitution,  but  also  from  the  body  of  the  canon  law.  And 
the  same  practice  of  administering  an  oath  appears  in  the  eccle- 
siastical records  of  our  own  church,  where  it  is  often  entered, 
that  the  presenters  were  charged  upon  their  consciences  to 
discover  whatever  they  knew  to  want  amendment  in  things  and 
persons  (k). 

[[Oaths  on  taking  the  office  of  churchwarden  are  abolished, 
and  a  declaration  substituted  in  their  stead  by  sect.  9  of  5  &  6 
Geo.  4,  c.  62  (/).— Ed.^ 
Article* of  Can.  119.  "For  the  avoiding  of  such  inconveniences  as 
Inquiry.  heretofore  have  happened  by  the  hasty  making  of  bills  of  pre- 
sentments upon  the  days  of  visitation  and  synods,  it  is  ordered, 
that  always  nereafter,  every  chancellor,  archdeacon,  commissary 
and  official,  and  every  other  person  having  ecclesiastical  juris- 
diction, at  the  ordinary  time  when  the  churchwardens  .are 
sworn,  and  the  archbishop  and  bishops,  when  he  or  they  do 
summon  their  visitation,  shall  deliver  or  cause  to  be  delivered 
to  the  churchwardens,  questmen  and  sidemen  of  every  parish, 
or  to  some  of  them,  sucn  books  of  articles  as  they  or  any  of 
them  shall  require  (for  the  year  following),  the  said  church- 
wardens, questmen  and  sidemen  to  ground  their  presentments 
upon,  at  such  times  as  they  are  to  exhibit  them.  In  which 
book  shall  be  contained  the  form  of  the  oath  which  must  be 
taken  immediately  before  every  such  presentment ;  to  the  intent 
that  having  beforehand  time  sufficient,  not  only  to  peruse  and 
consider  wliat  their  said  oath  shall  be,  but  the  articles  also 
whereupon  they  are  to  ground  their  presentments,  they  may 
frame  them  at  home  both  advisedly  and  truly,  to  the  discharge 
of  their  own  consciences  (after  they  are  sworn)  as  becometh 
honest  and  godly  men." 

Frame  them  at  Home.'] — By  an  entry  in  one  of  our  records 
about  200  years  ago,  the  ancient  way  of  making  presentments 
seems  to  have  been  the  ordinary's  examination  or  the  synodal 
witnesses,  and  the  taking  their  directions  and  presentments  by 
word  of  mouth,  and  then  immediately  entering  them  in  the  acts 
of  the  visitation.  And  although  presentments  are  now  required 
to  be  framed  at  home,  there  is  no  doubt  but  every  visitor  hath 
the  same  right  of  personal  examination  that  ancient  visitors 
had,  as  often  as  he  shall  find  occasion  (m). 

By  reason  of  several  disputes  which  have  been  made  con- 

rO  Liad.  109.  a)  [See  tide  tfctli,  vol.  iii.] 
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ceming  the  articles  of  inquiry,  the  convoeation  hath  sometimes 
attempted  to  frame  one  general  body  of  articles  for  visitations^ 
but  the  same  as  yet  hath  not  been  brought  to  effect  (n). 

Can.  115.  "Whereas  for  the  reformation  of  criminous  per*  Prefentments 
sons  and  discnrders  in  every  parish,  the  churchwardens,  quest-  pi^"*^' 
men,  sidemen,  and  such  other  church  officers  are  sworn,  and 
the  minister  charged  to  present  as  well  the  crimes  and  disorders 
committed  by  the  said  criminous  persons,  as  also  the  common 
fame  which  is  spread  abroad  of  them,  whereby  they  are  often 
maligned  and  sometimes  troubled  by  the  said  delinquents  or 
their  friends, we  do  admonish  and  exhort  all  judges  both  eccle- 
siastical and  temporal,  as  they  regard  and  reverence  the  fearftd 
judgment-seat  of  the  highest  Judge,  that  they  admit  not  in  any 
c{  their  courts,  any  complaint,  plea,  suit  or  suits,  against  any 
such  churchwardens,  questmen,  sidemen  or  other  church  officers, 
for  making  any  such  presentments,  nor  against  any  minister  for 
any  presentments  that  he  shall  make ;  all  the  said  presentments 
tending  to  the  restraint  of  shameless  impiety,  and  considering 
that  the  rules  both  of  charity  and  government  do  presume  that 
they  did  nothing  therein  of  malice,  but  for  the  discharge  of 
their  consciences." 

But  there  is  more  danger  now  than  when  these  canons  were 
made  of  actions  being  brought  against  churchwardens  for  pre- 
senting upon  common  fame,  because  the  person  accused  in 
diose  days  was  required  to  answer  upon  oath  to  the  charge 
laid  against  him,  and  to  bring  his  compurgators  ;  but  the  oath 
€9  officio  being  now  abolished,  it  seemeth  not  safe  to  present 
any  person  upon  common  fame  only  without  proof  (o). 

And  even  when  the  oath  of  purgation  was  in  force,  Mr.  Gierke 
gives  a  caution,  that  all,  both  churchwardens  and  others,  take 
care,  how  they  accuse  or  present  any  person  for  any  crime  or 
£sLme  thereof,  unless  they  can  prove  either  the  crime,  or  that 
the  fame  thereof  arose  from  just  causes  and  strong  presump- 
tions. Therefore,  although  the  fame  or  rumour  of  any  crime 
hath  been  spread  amongst  many  and  good  men,  yet  if  it  had 
its  beginning  from  enemies  or  evil-minded  persons,  or  (as  is 
often  the  case)  from  the  sole  accusation  of  a  woman  confessing 
her  own  turpitude,  the  presentment  or  accusation  in  such  case 
ought  not  to  be  general,  but  particular,  that  is,  that  such  a  fame 
or  rather  rumour  was  spread  by  such  persons,  or  by  the  accu- 
sation or  confession  of  such  woman  in  child-birth  confessing 
her  own  baseness ;  and  then,  if  the  person  accused  shall  pro- 
ceed against  the  accuser  in  a  cause  of  defamation,  he  shall  fail 
in  bis  suit  if  proof  shall  be  made  that  there  was  such  a  fame  or 
rumour  as  was  set  forth  in  the  presentment  (p). 

It  is  not  enough  to  present  that  such  a  one  hath  committed  PrcMnUMna 
fornication,  or  the  like,  but  the  person  ought  to  be  named  with  LeMo'be"*^ 

;«)  Gibe.  962.  and  17.  "^' 
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whom  he  committed  the  offence,  and  that  there  is  a  public  fame 
thereof;  otherwise  upon  such  a  general  and  uncertain  present- 
ment, the  person  accused  cannot  know  how  to  make  his  defence, 
and  there  may  be  cause  of  appeal  (9). 
At  wh«i  Can.  116."  No  churchwardens,  questmen,  or  sidemen  of  any 

m^e.  ^  parish,  shall  be  enforced  to  exhibit  their  presentments  to  any 
having  ecclesiastical  jurisdiction,  above  once  in  every  year 
where  it  hath  been  no  oftener  used,  nor  above  twice  in  every 
diocese  whatsoever,  except  it  be  at  the  bishop's  visitation;  pro- 
vided always,  that  as  good  occasion  shall  require,  it  shall  be 
lawful  for  every  minister,  churchwarden  and  sideman  to  pre- 
sent offenders  as  oft  as  they  shall  think  meet,  and  for  these 
voluntary  presentments  no  fee  shall  be  taken." 

Can.  117.  "No  churchwardens,  questmen  or  sidemen  shall 
be  called  or  cited,  but  only  at  the  said  time  or  times  before 
limited,  to  appear  before  any  ecclesiastical  judge  whosoever, 
for  refusing  at  other  times  to  present  any  faults  committed  in 
their  parishes,  and  punishable  by  ecclesiastical  laws.  Neither 
shall  they  or  any  of  them,  after  their  presentments  exhibited  at 
any  of  those  times,  be  any  further  troubled  for  the  same,  except 
upon  manifest  and  evident  proof  it  may  appear  that  they  did 
then  willingly  and  wittingly  omit  to  present  some  such  public 
crime  or  crimes  as  they  knew  to  be  committed,  or  could  not  be 
ignorant  that  there  was  then  a  public  fame  of  them,  or  unless 
there  be  very  just  cause  to  call  them  for  the  explanation  of  their 
former  presentments ;  in  which  case  of  wilful  omission,  their 
ordinaries  shall  proceed  against  them  in  such  sort,  as  in  causes 
of  wilful  perjury  in  a  court  ecclesiastical  it  is  already  provided." 
Can.  118.  "The  office  of  all  churchwardens  and  sidemen 
shall  be  reputed  to  continue  until  the  new  churchwardens  that 
shall  succeed  them  be  swom,^which  shall  be  the  first  week 
after  Easter,  or  some  week  following,  according  to  the  direction 
of  the  ordinary ;  which  time  so  appointed  shall  always  be  one 
of  the  two  times  in  every  year  when  the  minister  and  church- 
wardens and  sidemen  of  every  parish  shall  exhibit  to  their 
several  ordinaries  the  presentments  of  such  enormities  as  have 
happened  in  their  parishes  since  their  last  presentments.  And 
this  duty  they  shall  perform  before  the  newly  chosen  church- 
wardens and  sidemen  be  sworn,  and  shall  not  be  suffered  to 
pass  over  the  said  presentments  to  those  that  are  newly  come 
into  that  office,  and  are  by  intendment  ignorant  of  such  crimes ; 
under  pain  of  those  censures  which  are  appointed  for  the  re- 
formation of  such  dalliers  and  dispensers  with  their  own  con- 
sciences and  oaths." 
Pee  for  Can.  1 16.  "  For  the  presentments  of  every  parish  church  or 

■entmemr'*'  chapel,  the  register  of  any  court  where  they  are  to  be  exhibited 
shall  not  receive  in  one  year  above  4d. ;  under  pain,  for  every 
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oflence  thereuii  of  suspension  from  the  execution  of  his  office 
for  the  space  of  a  month  ^ofies  ^'uo^tW' ' 

Besiides  being  proceeded  against  hy  the  censures  '6f  the  Pen^iyiiw 
churchy  it  is  enjoined  by  canon  26^  that  no  minister  shall  m  Mtiaig,' 
any  wise  adnlit  to  the  receiving  of  the  holy  Communion  any  ,  "  •  *. 
churchwardens  or  sidesmen^  who^  havmg  taKen  their  oathA  tq 
present  to  their  ordinaries  all  such  public  ofiences  as  they  are 
particularly  charged  to  inquire  of  in  their  several  parishes,  shall 
(notwithstanding  their  said  oaths,  and  that  their  faithfM'diEh 
charge  of  them  is  the  chief  means  whereby  public  sins  and 
ofifences  may  be  reformed  and  punished)  wittingly  andwil* 
lingly/  desperately  and  irreligiously,  incur  the  horrible  crime 
of  perjury,  either  in  neglecting  or  in  refusing  to  present  such 
of  tne  said  enormities  and  public  ofiences  as  tKey  Juiow  them- 
selves to  be  committed  in  their  said  parishes,  or  are  notoriously 
ofifensive  to  tfa^  congregation  there,  although  they  be  urged  b^ 
some  of  their  neighbours,  or  by  their  ministei^,  or  by  the  ordi- 
nary himself,  to  discharge  their  consciences  by  presenting  Of 
them,  and  not  to  incur  so  despenttely  the  said  horrible'  sin  6f 
penury. 

H.,  1680,  Selhg- s  case  {r).  *  A  prdhibition  was^  prayed  to 
die  archdeacon  of  Exeter,  because  ne  procelsded  to  eiccommu* 
nicate  the  plaintiff,  for  that  he,  being  churchwarden,  refused  to 
present  a  notorious  de1in<^uent,  being  admoni^hedJ  Andi  a 
prohibition  wai^  granted:  fer  they  are  not  to  direct  the  ohurcU- 
warden  to  present  )at  their  pleasure ;  but  if  one  churchwarden 
doth  refiise  to  present,  he  may  be  presented  by  his  successdr.* ' 

Can.  121.  *^  In  places  where  the  bishop  and  arehd^aeon  do  None  to  be 
by 'prescription  or  composition  visit  at  several  timerin  one  And  twlS"(rOT  the 
the' same  year,  lest  for  one  and  the  self  same  fault  any  of  his  wme  Offence. 
iiiaj68ty*s  subjects  should  be  challenged  and  molested  in  diVers 
ecclesiastical  courts,  we  do  order  and  appoint^  that  etery  arcb* 
deacon  or  his '  official,  within  one  month  after  the  visitdtidn 
ended  that  year,  and  the  presentments  received^  shaftl  certify 
under  his  hand  dnd  seal,  to  the  bishop  or  his  chancellor>  the 
naaies  and  crimes  of  all  such  as  are  detected  and  pi'esehted  in 
hi^  said  visitation,  to  the  eiid  the  chancellor  shall  hence^pTtll 
forbealr  to  convert  any  person  for  any  crime  or  ciuise  so  d^ 
tected  <k  presented  toi  th^  archdeacon*    And  \  the  tchano^llor, 
witiiin  the  like 'time  afVer  the  bishop's  visitati6n  ended  and  peer 
sentmendi  ireceivedy  shaU  undev  his  'hand  iand  seal' signify  to 
the  afchd^tenor'his  official  ithe  names  and  crimi»s  of  ^11  such 
persons,  which  shall  be  detected  or  prescfnted  untot  him  in  that 
visitation,  to  the  same  intent  as  aforesaid.  .  And  ifi  these  .offi- 
cers shall  nfot 'Certify  each  other  as  is  here  preicribedy  oF;  after  ..  .t 
such'  certificate  trhall  intemn^ddle  with  the  crimes  i  or!  pjsE^ oils      ;  >    '  -<' 
detected  and  presented  in<eaok  Otlier's  visitation;  then  evet}r.^ 
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them  so  offending  shall  be  suspended  from  all  exercise  of  his 
jurisdiction,  by  the  bishop  of  the  diocese,  until  he  shLl  icpaji 
the  costs  and  expences  which  the  parties  grieved  have  been  at 
by  that  vexation." 

Cbarchwatd-       Crimes  evident  and  notorious,  whether  they  be  immoralities 

tbilpJ^t-  i^  persons,  as  lewdness,  swearing,  drunkenness,  and  such  like; 

menti.  qt  dcfects  in  places,  as  the  want  of  repairs,  or  of  utensils,  ic 

churches,  churchyards,  and  parsonage  houses ;  are  not  only  in 
their  nature  merely  spiritual  and  ecclesiastical,  but  in  the  chiel 
heads  thereof  (as  fornication,  adultery,  and  the  repairing  oi 
churches  and  churchyards),  by  the  statute  of  Circumspecti 
agatisy  13  Edw.  1,  not  liable  to  prohibition.  And  therefore^ 
if  offenders,  being  presented,  do  escape  unpunished,  it  must 
be  owing  either  to  the  want  of  proof,  or  the  want  of  prosecu- 
tion («). 

As  to  legal  proof,  in  case  the  party  presented  denies  the  fact 
to  be  true,  the  making  good  the  truth  of  the  presentment,  that 
is,  the  furnishing  the  court  with  all  proper  evidences  of  itj 
undoubtedly  rests  upon  the  person  presenting.  And  as  the 
spiritual  court  in  such  case  is  entitled  by  ^aw  to  call  upon 
churchwardens  to  support  their  presentments,  so  are  church- 
wardens obliged  not  only  by  law  (Dr.  Gibson  says),  but  also  in 
conscience,  to  see  the  presentment  effectually  supported ;  be- 
cause  to  deny  the  court  those  evidences  which  induced  them 
to  present  upon  oath,  is  to  desert  their  presentment,  and  is 
little  better,  in  point  of  conscience,  than  not  to  present  at  all ; 
inasmuch  as  through  their  default  the  presentment  is  rendered 
ineffectual,  as  to  all  purposes  of  removing  the  scandal,  or  re- 
forming the  offender.  And  from  hence  he  takes  occasion  to 
wish,  that  the  parishioners  would  think  themselves  bound  (as 
on  many  accounts  they  certainly  are  bound)  to  support  their 
churchwardens,  in  seeing  that  their  presentments  are  rendered 
effectual.  In  any  point  which  concerns  the  repairs  or  orna- 
ments of  churches,  or  the  providing  conveniences  of  any  kind 
for  the  service  of  God,  when  such  defects  as  these  are  pre- 
sented, the  spiritual  judge,  immediately,  and  of  course,  enjoins 
the  churchwarden  presenting,  to  see  the  defect  made  good,  and 
supports  him  in  repaying  himself,  by  a  legal  and  reasonable 
rate  upon  the  parish.  But  what  he  intends  is,  the  supporting 
the  churchwardens  in  the  prosecution  of  such  immoral  and  un- 
christian livers,  as  they  find  themselves  obliged  by  their  oath 
to  present,  as  fornicators,  adulterers,  common  swearers,  drunk- 
arcLs,  and  such  like,  whose  example  is  of  pernicious  conse- 
quence, and  likely  to  bring  many  evils  upon  the  parish  {t). 

^rocareUoni.  In  all  Visitations  of  parochial  churches  made  by  bishops  and 
archdeacons,  the  law  hath  provided  that  the  charge  tnereof 
shall  be  answered  by  the  procurations  then  due  and  payable  by 

(5)  Gibs.  966.  {t)  Ibid. 
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the  inferior  clergy ;  wherein  custom^  as  to  the  quantum,  shall 
prevailXtt). 

These  procurations  were  anciently  made  by  procurina  vie-  Anciemiy  by 
tuals  and  other  provisions  in  specie ;  concerning  which  the  ki^J****""  '" 
foUowing  constitutions  have  been  ordained : — 

Langton.  ^*  We  forbid  archdeacons,  deans,  and  their  officials, 
to  make  any  exactions  upon  their  clergy  (a:)." 

Langton.  "  That  archdeacons  may  not  be  burdensome  to  the 
churches  subject  unto  them,  we  strictly  enjoin  that  they  do  not 
exceed  the  number  of  horses  and  men  prescribed  by  the  gene- 
ral council ;  and  that  they  do  not  presume  to  invite  strangers 
with  them  to  the  procuration  made  for  them  on  account  of  their 
visitation.  But  if  the  rectors  of  the  churches,  in  honour  of  the 
archdeacon,  will  invite  any,  we  do  not  forbid  it.  But  the  arch- 
deacons themselves  shall  invite  none,  lest  they  who  would  not 
burden  the  churches  by  their  own  coming,  should  yet  burden 
them  by  those  whom  they  should  invite.  And  that  there  may 
be  no  occasion  to  invite  any,  we  do  forbid  the  archdeacons  to 
bold  any  chapter  on  the  day  of  visitation  at  the  church  which 
they  visit,  unless  it  be  in  a  borough  or  city.  And  we  enjoin 
the  archdeacons,  that  they  do  not  in  any  wise  receive  procura- 
tion without  reasonable  cause,  but  only  on  the  day  when  they 
personally  visit  the  church;  and  that  they  do  not  extort  money 
tirom  die  church  as  a  fee  or  ransom  for  not  visiting  (y)." 

Prescribed  by  the  General  CounciL'] — That  is  to  say,  five  or 
six ;  but  herein  a  regard  ought  to  be  had  to  the  custom  of  the 
country  or  place  {z). 

In  any  wise,'} — That  is,  neither  in  victuals,  nor  money,  nor 
any  thing  in  lieu  thereof  (a). 

Personally  visit.] — But  yet,  if  through  infirmity  or  any  other 
lawful  cause,  the  archdeacon  be  hindered  from  visiting  in  per- 
son, he  may  exercise  the  office  by  another ;  and  in  such  case 
the  procurations  shall  be  paid  (b). 

Othob.  "The  archdeacons  shall  not  burden  the  churches 
with  superfluous  expences,  but  only  require  moderate  procura- 
tions when  they  visit;  and  shall  not  bring  strangers  with  them, 
but  demean  themselves  modestly  both  in  regard  to  their  attend- 
ants and  their  horses  (c)." 

Othob.  "  The  church  visited  ought  in  reason  to  entertain  the 
visitor ;  but  where  no  visitation  is,  there  shall  be  no  procura- 
tion ;  and  if  any  person  shall  take  any  thing,  he  shall  be  sus- 
pended from  the  entrance  of  the  church  until  he  make  restitution. 
And  the  bishops  and  other  inferior  prelates,  when  they  visit, 
shall  not  burden  the  clergy  with  a  superfluous  number  of  at- 
tendants or  horses,  or  otherwise,  in  expences;  and  if  they  do,  the 
clergy  shall  not  obey  them  in  that  behalf;  and  any  sentences  of 

(ii)  God.  Introd.  19.  (z)  Lind.  220.  (b)  Lind.221. 

(x)  Lind.  221.  («)  Ibid  (c)  Athon,  53. 

(y)  lind.  219. 
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excommunication,  suspension,  or  interdict,  on  occasion  thereof, 
shall  be  void  (rf)." 

Stratford.  "  No  procuration  shall  be  due  without  actually 
visiting;  and  if  any  shall  visit  more  churches  than  one  in 
one  day,  he  shall  have  but  one  procuration,  to  be  propor- 
tioned amongst  the  said  churches.  And  because  sometimes  the 
retinue  of  a  visitor  exceedeth  the  number  of  men  and  horses 
appointed  by  the  canons,  so  that  they  who  pay  their  procura- 
tions in  victuals  are  excessively  burdened  beyond  the  rate  which 
is  usually  paid  in  money,  it  shall  be  in  the  choice  of  the  visited 
to  pay  the  same  in  money  or  in  provisions  (e)." 
Procarations  And  this  last  constitutiou,  by  putting  it  in  the  choice  of  the 
?ertcd*rn"io  incumbcnt,  whcthcr  he  would  entertain  the  visitor  in  provisions 
Money.  or  compound  for  it  by  a  certain  sum  of  money,  was  the  cause 
of  the  custom  generally  prevailing  afterwards,  and  which  now 
universally  obtaineth,  of  a  fixed  payment  in  money,  instead  of 
a  procuration  in  meat,  drink^  provender,  and  other  accommo- 
dation (/). 

[["  These  proxies  are  now  part  of  the  settled  revenue  of  the 
bishop's  see ;  the  king  himself  pays  them  for  his  appropria- 
tions, as  the  abbeys  did  before  the  dissolution  when  they  had 
appropriated  churches.  In  the  great  Irish  case  of  procurations, 
2  Jac.  1,  The  King  v.  Sir  Ambrose  Forth^g),  it  was  held(A), 
first,  that  as  the  service  of  the  tenant  in  repairing  a  castle, 
having  been  commuted  into  a  money  rent,  is  payable  though 
the  castle  is  demolished  (i) ;  so  for  the  same  reason,  though 
benefices  impropriate  become  a  lay  fee,  and  being  in  lay  hands 
are  not  visitable,  and  though  religious  houses  are  suppressed, 
still  the  ascertained  sums  given  as  and  retaining  the  name  of 
procurations,  and  by  ancient  composition  made  parcel  of  the 
settled  revenues  of  a  bishop,  shall  remain  for  ever  without 
being  subject  to  extinguishment  Nor  shall  their  origin  be 
examined  or  brought  into  question,  more  than  that  of  pensions 
or  portions  of  tithes  arising  out  of  many  abbeys  and  impro- 
priate rectories.  Secondly  (/c),  that  procurations  being  in  their 
original  nature  duties  payable  for  visitation,  were  grantable  to 
the  king  as  head  of  the  church,  who  might  take  the  same,  spe- 
cially because  the  said  duties  were  converted  into  a  sum  certain 
in  the  nature  of  a  pension ;  and  that  being  so  grantable  to  the 
king,  a  bishoj)  might  so  grant  the  same,  being  part  of  his  see(/). 
Thirdly  (m),  that  the  unity  of  possession  of  procurations  with 
the  impropriate  rectories  by  the  religious  houses  out  of  which 
the  procurations  are  payable,  does  not  extinguish  the  latter  in 

{d)  Athon,  114.  (t)  [Sir  WUliarn  Caz>er«  ca«c,  cited 

(e)  Lind.  223.  4  Rep.  88  a.] 


(J)  Gibfl.  Tracts,  13.  (ft)  [Page  4.1 

U)  [Davy's  Rep.  1.]  (/)  [13  EUz.  c. 

(A)  [P.  3.]  in  England.] 


Rep.  1.]  (/)  [13  £liz.  c.  10,  s.  3,18  C4}ntra 

England.] 
(m)  [Davy's  Rep.  p.  4i] 


WUftititlon.  37 

the  bands  of  the  king,  but  suspends  the  payment  thereof  for 
the  time^  till  the  king  by  his  grant  severs  one  from  the  other : 
and  this  (n)  is  assimilated  to  the  case  of  tithes.  For  as  tithes 
are  due  to  lay  persons  who  have  purchased  impropriate  rectories^ 
though  they  give  no  instruction  (which  was  the  origin  of  tithes); 
so  proxies  are  due  to  ordinaries  out  of  the  impropriations  of  the 
dissolved  religious  houses,  though  their  visitation  has  ceased.'* 

— EdO 

Procuration  is  due  to  the  person  visiting,  of  common  right;  Wbetbcrdae 
and  although  originally  due  by  reason  of  visitation  only,  yet  JiJuJ?V*' 
the  same  may  be  due  without  actual  visitation.  The  foregoing  "•***• 
constitutions  limit  the  payment,  whether  in  provisions  or  money, 
to  actual  visitation,  and  warrant  the  denial  of  them  when  no 
visitation  is  held.  Upon  which  a  doubt  hath  been  raised,  whe- 
ther those  archdeacons  who  are  not  permitted  to  visit,  but  are 
inhibited  from  doing  it  in  the  bishop's  triennial  visitation,  have 
a  right  to  require  procurations  for  that  year.  They  who  have 
maintidned  the  negative,  build  their  opinion  upon  the  express 
letter  both  of  the  ancient  canon  law,  and  of  our  own  provincial 
constitutions.  But  others,  who  undertake  to  defend  the  rights 
of  the  archdeacons,  allege,  that  though  it  might  be  reasonable 
that  they  lose  their  procurations,  in  case  they  neglect  their  office 
of  visiting  (which,  by  the  way,  was  all  that  the  ancient  consti- 
tutions meant),  yet  that  reason  doth  not  hold  when  they  are 
restrained  and  inhibited  from  it;  and  that  procurations  are 
rated  in  the  valuation  of  King  Henry  VIII.  as  part  of  the  re- 
venues of  every  archdeacon,  who  therefore  pays  a  certain  annual 
tenth  for  them ;  and  the  law  could  never  intend  the  payment  of 
the  tenth  part  every  year,  if  there  had  been  any  year  in  which 
he  was  not  to  receive  the  nine  parts.  Which  two  arguments 
(Dr.  Gibson  says)  are  so  strong  in  favour  of  the  archidiaconal 
rights,  the  first  in  reason,  and  the  second  in  law  as  well  as  rea- 
son, that  no  more  need  to  be  said  upon  that  head(o). 

Procurations  are  suable  only  in  the  spiritual  court,  and  are  Tu  be  Med 
merely  an  ecclesiastical  duty  {p ).  Iumi  cwr?!* 

And  may  be  levied  by  sequestration  or  other  ecclesiastical 
process  (a). 

E.,  7  Geo.  1,  Saunderson  v.  Clagett(r).  Dr.  Clagett,  Arch-  To  be  paid 
deacon  of  Sudbury,  commenced  a  suit  in  the  Consistory  Court  impr^ril'r 
of  the  Bishop  of  Norwich,  against  Saunderson,  as  proprietor  u^Jvim"*' 
or  curate  of  tlie  impropriate  rectory  of  Aspal  in  Suffolk,  for  the  ewiowed. 
annual  sum  of  6$,  8d.  as  a  procuration  or  proxy  due  to  the 
archdeacon  for  visitations.     Saunderson  moved  the  court  of 
King's  Bench  for  a  prohibition,  and  suggested  that  this  rectory 
of  Aspal  was  time  out  of  mind  a  rectory  impropriate,  without 
any  vicar  endowed ;  that  all  the  tithes  and  profits  within  this 
rectory  time  out  of  mind  belonged  to  the  proprietor  thereof, 

(n)  [Davy't  Rep.  p.  6.1  (a)  Gibs.  1546. 

(o)  mm.  975,  (r)  I  P.  W.  657 ;  Sit.  M\. 

i/f)  L€r4tUym,  450, 
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who  at  his  own  expense  used  to  provide  a  curate  to  celebrate 
divine  service  at  the  parish  church  of  Aspal.  But  it  was  de- 
nied by  the  whole  court,  who  delivered  their  opinions  seriatim  : 
1,  That  this  was  an  ecclesiastical  duty,  and  tnerefore  properly 
suable  for  in  the  spiritual  court :  2,  That  it  was  claimed  both 
by  and  from  an  ecclesiastical  person,  which  made  it  the  stronger : 
3,  That  though  there  was  an  impropriation  in  the  case,  still 
there  must  be  a  curate  to  take  care  of  the  souls  of  the  pa- 
rishioners, and  that  curates  as  well  as  other  persons  must 
stand  in  need  of  bishop's  or  archdeacons  instructions  and 
visitation  :  consequently,  4,  That  the  ordinary  or  archdeacon 
ought  to  be  allowed  for  his  procuration  what  had  been  usually 
paid  for  it,  which  here  appeared  to  be  6s.  8d. :  5,  That  where 
a  thing  is  claimed  by  custom  in  the  spiritual  court,  it  must  be 
intended  according  to  their  construction  of  a  custom ;  and  by 
their  law,  forty  years  make  a  custom  or  prescription. 

If  there  be  a  parsonage  and  a  vicarage  endowed,  only  one  is 
to  pay  procurations ;  but  which  of  them  must  pay  is  to  be 
directed  by  custom,  or  the  endowment,  if  extant  {s). 

Stratford.  A  chapel  of  ease  shall  be  included  in  the  pro- 
curation of  the  mother  church  (t). 

Churches  newly  erected  shall  be  rated  to  procurations,  ac- 
cording to  the  portion  paid  by  the  neighbouring  churches  (?«)• 

Donatives  and  free  chapels  pay  no  procurations  to  any  eccle- 
siastical ordinary,  because  they  are  not  visitable  by  any  (ar). 

Places  exempted  as  to  other  matters  are  treated  of  under 

the  title  pecuuar0* 

Synodals  or  cathedratica  and  pentecostalsy  are  treated  of 
under  their  respective  titles. 
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[[IV.  Royal  Visitations  (y). 

[[The  25  Hen.  8,  c.  21,  taking  the  power  of  dispensations 
from  the  pope,  and  vesting  them  in  the  Archbishop  of  Canter- 
bury, intituled,  "  An  Act  concerning  Peter-pence  and  Dispen- 
sations,'' provided  by  section  20,  that  neither  the  Archbishop 
of  Canterbury,  nor  any  other  person,  should  have  "  power  or 
authority  by  reason  of  this  act,  to  visit  or  vex  any  monasteries, 
abbeys,  priories,  colleges,  hospitals,  houses  or  other  places 
religious,  which  be  or  were  exempt  before  the  making  of  this 
act;  any  thing  in  this  act  to  the  contrary  thereof  notwithstand- 
ing ;  but  that  redress,  visitation  and  confirmation  shall  be  had 
by  the  king's  highness,  his  heirs  and  successors,  by  commis- 
sion under  the  great  seal,  to  be  directed  to  such  persons  as 
shall  be  appointed  requisite  for  the  same,  in  such  monasteries, 
colleges,  nospitals,  priories,  houses  and  places  religious  ex- 


(s)  Deg.  p.  2,  c.  15. 
(/)  Lind,  223;  Deg,  p.  2,  c.  15. 
(u)  Gibs,  976. 
(or)  Deg.  p.  2,  c.  15. 


{y)  [The  King's  Visitatorial  Power 
Asserted,  by  Nathaniel  Johnston, 
London,  IQ^^Q.^Ed.} 
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empt :  so  that  no  visitation  nor  confirmation  shall  from  thence*- 
forth  be  had  or  made^  in  or  at  any  such  monasteries,  colleges, 
hospitals,  priories,  houses  and  places  religious  exempt  by  the 
said  Bishop  of  Rome,  nor  by  any  of  his  authority,  nor  by  any 
out  of  the  king*s  dominions;  nor  that  any  person,  religious  or  None  than  fo 
other,  resiant  in  any  the  king's  dominions,  shall  from  hence-  ^^  ^^  ^' 
forth  depart  out  of  the  king's  dominions  to  or  for  any  visit-  »««» cwm- 
ation,  congregation  or  assembly  for  religion,  but  that  all  such  ^ 
visitations,  congregations  and  assemblies  shall  be  within  the 
king's  dominions." 

[[And  chapter  17  of  the  same  monarch  (37  Hen.  8),  "A  Bill 
to  enable  Doctors  of  Civil  Law  to  marry,  and  to  exercise  Eccle- 
siastical Jurisdiction,"  enacts  by  section  3, 

["  But  forasmuch  as  your  majesty  is  the  only  and  undoubted  su- 
preme head  of  the  Church  of  England,  and  also  of  Ireland,  to  whom 
by  holy  scripture  all  authority  and  power  is  wholly  given  to  hear 
and  determine  all  manner  causes  ecclesiastical,  and  to  correct  vice 
and  sin  whatsoever^  and  to  all  such  persons  as  your  majesty  shall 
appoint  thereunto/' 

QAnd  the  statute  of  1  Eliz.  c.  1,  ''An  Act  to  restore  to  the 
Crown  the  ancient  Jurisdiction  over  the  Estate  Ecclesiastical 
and  Spiritual,  and  abolishing  all  Foreign  Powers  repugnant  to 
the  same,"  enacts  by  sections  17  and  18, 

[*'  And  that  also  it  may  likewise  please  your  highness,  that  it  Ecdesititicai 
may  be  established  and  enacted  by  the  authority  aforesaid,  that  ann^cd^M 
such  jurisdictions,  privileges,  superiorities  and  pre-eminences  spi«  ^«  Crown, 
ritual  and  ecclesiastical,  as  by  any  spiritual  or  ecclesiastical  power 
or  authority  hath  heretofore  been,  or  may  lawfully  be  exercised  or 
used  for  the  visitation  of  the  ecclesiastical  state  and  persons,  and 
for  reformation,  order  and  correction  of  the  same,  and  of  all  manner 
of  errors,  heresies,  schisms,  abuses,  offences,  contempts,  and  enor- 
mities, shall  for  ever  by  authority  of  this  present  parliament  be 
united  and  annexed  to  the  imperial  crown  of  this  realm. 

["  And  that  your  highness,  your  heirs  and  successors,  kinss  or  The  Qaeen 
queens  of  this  realm,  snail  have  full  power  and  authority  by  virtue  comraS!?" 
of  this  act,  by  letters  patents  under  the  great  seal  of  England,  to  sionen  to 
assign,  name  and  authorize,  when  and  as  often  as  your  highness,  ciesiasUc^ 
your  heirs  or  successors,  shall  think  meet  and  convenient,  and  for  JnritdicUon. 
such  and  so  long  time  as  shall  please  your  highness,  your  heirs  or 
successors,  such  person  or  persons  being  natural-born  subjects  to 
your  highness,  your  heirs  or  successors,  as  your  majesty,  your  heirs 
or  successors,  shall  think  meet,  to  exercise,  use,  occupy  and  exe- 
cute under  your  highness,  your  heirs  and  successors,  all  manner  of 
jurisdictions,  privileges  ana  pre-eminences,  in  anywise  touching  or 
concerning  any  spiritual  or  ecclesiastical  jurisdiction,  within  these 
your  realms  of  England  and  Ireland,  or  any  other  your  highness' 
dommions  and  countries :  and  to  visit,  reform,  redress,  order,  cor- 
rect and  amend  all  such  errors,  heresies,  schisms,  abuses,  offences, 
contempts  and  enormities  whatsoever,  which  by  any  manner  of 
spiritual  or  ecclesiastical  power,  authority  or  jurisdiction  can  or 
may  lawfully  be  reformed,  ordered,  redressed,  corrected,  te^lt«iiTO^ 
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or  amended,  to  the  pleasure  of  Almighty  God,  the  increase  of  virtue, 
and  the  conservation  of  the  peace  and  unity  of  this  realm ;  and  tliat 
such  person  or  persons  so  to  be  named,  assigned,  authorized  and 
appointed  by  your  highness,  your  heirs  or  successors,  afler  the  said 
letters  patents  to  him  or  them  made  and  delivered,  as  is  aforesaid, 
shall  have  full  power  and  authority  by  virtue  of  this  act,  and  of 
the  said  letters  patents  under  your  highness,  your  heirs  and  suc- 
cessors, to  exercise,  use  and  execute  all  the  premises,  according  to 
th6  tenor  and  effect  of  the  said  letters  patents ;  any  matter  or 
cause  to  the  contrary  in  anywise  notwithstanding.'* 

[[2b  assign,  name,  and  authorize.] — Lord  Coke  said,  it  was 
resolved  bv  all  the  judges,  that  if  this  act  had  never  been 
made,  the  king  or  queen  of  England  for  the  time  being  might 
have  made  such  an  ecclesiastical  commission  by  the  ancient 

Prerogative  and  law  of  England  (y);  but  Bishop  Stilling- 
eet{z)  denies  that  **our  ancient  law  doth  give  the  king  a 
power,  by  virtue  of  his  ecclesiastical  jurisdiction,  to  appoint 
commissioners,  by  an  extraordinary  way  of  jurisdiction,  to  pro- 
ceed in  prima  instantid  against  parsons  by  ecclesiastical  cen- 
sures ;**  and  Bishop  Gibson  agrees  with  this  learned  prelate. 

\^To  visit] — "  This  branch  was  enacted  out  of  necessity,  for 
that  the  bishops  and  most  of  the  clergy  being  then  popish,  it 
was  necessary  to  raise  a  commission  to  deprive  them  who  would 
not  deprive  tnemselves,  and  to  have  a  more  summary  proceed- 
ing than  by  the  ordinary  and  prolix  course  of  law  is  required. 
iTo  this  effect  my  Lora  Coke.  But  Bishop  Stillingfleet  be- 
lieves that  they  were  either  deprived  by  a  particular  commis- 
sion fof  that  purpose ;  which  tne  queen  might  grant  in  virtue 
of  this  act  by  the  same  reason  that  she  issued  particular  com- 
missions iato  every  county  to  execute  the  powers  contained  and 
specified  in  the  said  act." 
Ireland.  [["  In  Ireland,  so  early  as  the  thirteenth  century,  a  visitation 

was  made  of  the  archdiocese  of  Dublin,  the  record  of  which 
visitation  is  generally  styled  the  *  Crede  Mihi ;  copies  of  this 
document  stiU  exist,  and  by  one  of  them,  in  the  British  Mu- 
seum, it  appears  that  the  original  was  written  about  the  end  of 
the  reign  of  Henry  III.  Soon  afler,  a  general  survey  or  va- 
luation of  the  churches  of  Ireland  was  instituted,  as  is  found 
by  some  fragments  of  the  valuation  still  remaining  in  the  Ex- 
chequer in  England  :  the  valuation  so  made  is  generally  called 
*  Pope  Nicholas'  Taxation,'  and  was  executed  in  the  reign  of 
Edward  L ;  there  is  a  writ  from  King  Edward  III.  ordering  a 
hew  visitation  of  the  diocese  of  Ireland  to  be  made,  though  no 
such  visitation  has  as  yet  been  discovered.  The  most  import- 
ant docuoaent  of  that  description  which  next  occurs,  is  the 
'  Revertorium  Viride,  or  account  of  the  former  and  present 
state  of  his  own  archdiocese,  made  by  John  Alan,  Archbishop 
of  Dublin,  in  the  reign  of  Henry  VIII.    The  original  records 

0^)  [5  Rep,  Caudrey't  ciue.}  (x)  [Ecdes.  Cases,  part  2,  p.  67.] 
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thus  coinpiledi  has  continued  in  the  possession  of  the  arch- 
bishop's successors ;  and  when  we  find  copies  of  it  were  made 
for  preservation  in  the  libraries  of  Christ  Church  and  Saint 
Patrick's  Cathedrals^  Trinity  College,  &c.  where  they  now 
remain,  we  may  fairly  presume  it  was  formerly  a  document  in 
considerable  estimation.     During  the  reign  of  Queen  Elizabeth, 
many  visitations  of  the  dioceses  of  Ireland  were  made ;  some 
of  them  pursuant  to  order  of  state,  and  records  of  most  of  them 
are  still  to  be  seen  in  the  Manuscript  Library  of  Trinity  Col- 
lege.    In  the  time  of  her  successor,  James  I,,  viz.  in  the  years 
1607,  1612,  and  1615,  visitations  were  made  throughout  the 
kingdom,  some  of  them  pursuant  to  a  commission  now  enrolled 
on  the  rolls  of  Chancery,  and  agreeably  to  instructions  issued 
in  writing  for  holding  thosd  visitations,  as  may  be  seen  by  a 
copy  of  those  instructions,  annexed  to  the  visitations  them- 
selves,  in  the  prerogative  registry ;  but  in  1622  the  same  king, 
by  a  commission  under  the  great  seal  of  England,  empowered 
a  certain  number  of  persons,  some  of  them  leading  members 
of  the  English  parliament,  to  inquire  into  and  report  upon  the 
state  of  the  Church  in  Ireland,  as  well  as  to  do  and  perform 
the  many  other  high  and  arduous  duties  which  are  minutely 
detidled  in  that  commission.    Copies  of  some  of  the  visitations 
and  returns  made  accordingly,  will  be  found  in  the  British 
Museum,  St.  Patrick's  Library,  and  amongst  the  manuscripts 
in  the  College  Library,  Dublin.     Soon  after  those  returns,  viz. 
in  the  year  1623,  King  James  issued  his  '  Rules  and  Orders' 
for  the  Church  of  Ireland,  a  copy  of  which  will  be  found  in 
St.  Patrick's  Library.     A  new  regal  visitation  was  made  in  the 
years  1633,  1634,  and  this,  with  the  ^  Munster  Visitation'  re- 
cords of  the  same  period,  both  now  remaining  in  the  preroga- 
tive registry,  seem  to  be  almost  the  fullest  specimens  of  ancient 
ecclesiastical  returns  or  reports  now  existing.    In  the  preparing 
of  these  last  visitations,  besides  the  names  of  the  parishes, 
incumbents,  patrons,  impropriators,  or  '  farmers,'  as  they  fre- 
quently style  the  grantees  of  the  dissolved  monasteries,  much 
useful  information,  taken  from  the  bishop's  registry,  then  ex- 
tant, will  be  found  annexed  to  most  of  the  returns  respecting 
the  collations,  presentations,  nominations,  admissions,  institu- 
tions, inductions,  &c.  of  the  several  incumbents  and  curates. 
The  triennial  visitations  of  the  Deans  of  Kilmorc,  Ardagh, 
Dromore  and  Connor,  made  in  the  year  1673,  are  also  pre- 
served in  the  same  registry.     No  other  general  visitations  ap- 
pear to  have  been  made  in  Ireland  until  afler  the  Revolution, 
when  in  or  about  the  year  1693,  the  lords  justices  issued  direc- 
tions to  the  archbishops  and  bishops  throughout  the  kingdom, 
and  reports  and  returns  were  made  in  consequence ;  copies  of 
some  of  those  returns  are  preserved  in  St.  Patrick's  Library, 
Dublin,  and  also  in  the  pnmatial  registry  at  Armagh.    The 
above  are  the  principal  ecclesiastical  retumS}  suTve^^^  ot  Nml- 
aAom  heretofore  made  in  Ireland,  but  of  course  \\1e7  ^o  ivcA. 


4«  mmtatlon, 

include  those  annual  and  triennial  visitations  made  of  the  re- 
spective sees,  many  of  which  are  still  to  be  seen  in  the  diocesan 
registries ;  several  other  miscellaneous  ecclesiastical  returns  and 
documents  are  preserved  amongst  the  archiepiscopal  records  in 
Lambeth  Palace,  and  amongst  the  Clarendon  and  other  collec- 
tions in  the  British  Museum ;  the  surveys  of  the  impropriate 
tithes  made  under  the  commonwealth  government,  are  preserved 
at  Bective  House,  in  the  county  Meath,  with  the  other  valuable 
and  interesting  records  belonging  to  the  most  noble  the  Marquess 
of  Headfort,  and  some  of  them  are  also  at  present  in  the  Castle 
of  Dublin.  Most  of  the  original  valuations  of  spiritual  bene- 
fices made  in  the  reign  of  Henry  VIII.  and  his  successors,  for 
ascertaining  the  first  fruits  payable  to  the  crown  out  of  such 
benefices,  will  be  found  amongst  'the  inquisitions  in  the  Chief 
Remembrancer's  Office,  and  from  those  inquisitions,  held  spe- 
cially for  the  purpose,  an  abstract  compilation  was  at  a  more 
recent  period  formed,  which  has  since  been  termed  the  '  Valor 
Beneficiorum.' 

[^"  On  the  escheat  of  the  northern  counties  in  the  reign  of 
James  I.,  inquisitions  were  also  held,  which  afford  most  curious 
and  useful  information  as  to  the  situation,  division  and  appli- 
cation of  tithes  and  other  church  property  in  those  counties, 
at  and  before  that  period  (xr)."— Ed.]] 


Visitation  of  tt^t  S>irft— See  S^icU. 
{Uniformity— See  ipulilint  Wtovi^^ip. 
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UniJ?**'  The  union  or  consolidation  of  churches  ought  to  be  founded 
upon  good  canonical  reasons.  And  the  principal  reasons  as- 
signed by  the  canon  law  are,  for  hospitality,  nearness  of  the 
places,  want  of  inhabitants,  poverty  or  smallness  of  the  living. 
Which  circumstances  are  specially  inquired  into  before  the 
union,  and  (some,  or  all  of  them,  as  the  case  is)  are  recited  in 
the  preamble  to  the  act  of  union  (i). 

onlie."*'^  And  in  such  case,  by  the  common  law  of  the  realm,  the 

ordinaries,  patrons,  and  incumbents  may  make  a  consolidation 
or  an  union  of  the  two  churches  into  one  (c). 
And  in  such  case  it  is  said,  that  the  consent  of  the  king  is 

(x)    [Cunningham's  Ecdedastical  (b)  Gibi.  920;   [Godolph.  R.  C. 

Precedents  and  Practice,  Appendix,  29. 

p,  369,— Ed.]  (c)   THarman  v.  Renew,}  1  Salk. 

^  0*)  ff<»  union  of  iees,  see  title  105;  Hughes,  c.  28;  TRex  v.  Arch- 

^^fi^J  bMop<2f  Arino^,1&\xri&\^.\ 


not  at  all  necessary,  albeit  he  hath  an  interest  in  the  churches 
in  the  case  of  lapse.  For  by  the  ancient  canon  law,  the  licence 
of  the  pope  was  not  necessary ;  nor  hath  the  licence  of  the 
king  been  judged  necessary  since  the  Reformation ;  inasmuch 
as  unions  have  been  ordinarily  made  without  such  licence; 
however,  in  some  few  instances,  it  may  have  been  desired  and 
obtained  for  the  greater  caution  (cO- 

QThe  87  Hen*  8,  c.  21  (e),  and  17  Car.  2,  c.  3,  are,  as  will  be 
seen,  now  repealed.]]  By  the  4  Will.  S,  c.  12,  it  was  enacted, 
that  where  one  of  the  churches  united  by  virtue  of  the  said 
last-mentioned  act,  was  at  the  time  of  such  union,  or  shall 
afterwards  be  demolished ;  in  such  case,  as  often  as  the  church 
which  is  made  the  church  presentative,  and  to  which  the  union 
was  made,  shall  be  out  of  repair,  or  there  shall  be  need  of 
decent  ornaments  for  the  performance  of  divine  service  therein, 
the  parishioners  of  the  parish  whose  church  shall  then  be 
down  or  demolished,  shall  bear  and  pay  towards  the  charges 
of  such  repairs  and  decent  ornaments,  such  share  and  propor- 
tion as  the  archbishop  or  bishop  that  shall  make  such  union 
shall  by  the  same  union  direct  and  appoint ;  and  for  want  of 
such  direction  and  appointment,  then  one  third  part  of  such 
charges  of  the  repairs  and  decent  ornaments  which  shall  be 
made  or  provided;  and  the  same  shall  be  rated,  taxed,  and 
levied,  and  in  default  thereof  such  process  and  proceedings 
shall  be  made,  as  if  it  were  for  the  reparation  and  finding  de- 
cent ornaments  for  theu*  own  parish  church,  if  no  such  union 
had  been  made. 

But  if  both  churches  are  standing,  then  the  repairs  and 
ornaments  shall  be  provided  for,  as  they  were  at  the  common 
law ;  that  is,  by  the  parishioners  of  each  parish  respectively  (/). 

CI  &  2  Vict.  c.  106,  s.  27, 

'<  And  whereas  the  charges  effected  by  virtue  of  the  provisions  Power  or 
aforesaid  ;for  uniting  or  disuniting  benefices,  and  for  altering  the  jJieJ'lrrfsiilr 
contents  of  parishes,  may,  when  the  orders  for  those  purposes  oat  or  the 
respectively  come  into  operation,  raise  doubts  and  create  disputes  AneratioDs. 
not  foreseen  at  the  time  when  such  orders  may  have  been  made 
respecting  ecclesiastical  jurisdiction,  glebe  lands,  tithes,  rent-charges, 
and  other  ecclesiastical  dues,  rates,  and  payments,  patronage,  rieht 
to  pews,  and  the  definition  of  local  boundaries ;  be  it  enacted.  That 
it  shall  be  lawful  for  her  Majesty  in  council,  at  any  time  within 
five  years  after  such  orders  respectively  shall  come  into  full  opera- 
tion, if  occasion  shall  arise,  to  make  a  supplemental  order  for  re- 
moving such  doubts  and  settling  such  disputes ;  and  every  such 
supplemental  order  shall  have  the  same  force  and  effect  as  if  it  had 
formed  part  of  the  original  order  made  under  the  provisions  of  this 

(d)  r^ttffyn  V.  Twi/ne,']  Cro.  Eliz.  Bithop  of  Lincoln  and  Whitehead  y, 
500;  Gibi.  916,  020;  Wats.  c.  16.  Wolveriham,  1  Bl.  Rep.  494;  Sen. 

(e)  [For  authorities  on  the  37  Hen.  Hill's  MS.  Notes;  and  6  Taunt.  51.] 
8,  c.  21— Gibs.  Cod.  970;   Page  v.  {/)  Gibs.  919. 
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act :  Provided  always,  that  in  every  case  in  which  the  contents  of 
parishes  shall  he  so  altered,  such  alteration  shall  not  in  any  wav 
affect  the  secular  rates,  taxes,  charges,  duties,  or  privileges  oi  such 
parishes,  or  of  any  part  of  them.** 

[[The  provisions  contained  in  the  foregoing  act  are  extended 
by  2  &  3  Vict.  c.  49,  which  recites  the  26th  section  of  1  &  2 
Vict,  adding, 

[^'  Be  it  therefore  enacted,  That  any  such  scheme  or  modification 
may  be  drawn  up  according  to  the  regulations  and  directions  in 
such  act  contained,  suhject  to  the  consent  in  writing  of  the  patron 
or  patrons  of  the  benefice  or  benefices  to  be  affected  thereby,  under 
his  or  their  hands,  notwithstanding  the  vacancy  of  such  benefice  or 
benefices  ;  and  it  shall  be  lawful  lor  her  Majesty  in  council  there- 
upon to  make  an  order  for  carrying  such  scheme,  or  modification 
thereof,  as  the  case  may  be,  into  effect ;    and  such  order,  being 
registered  in  the  registry  of  the  diocese  as  directed  by  the  said  act, 
shall  come  into  operation  and  shall  be  forthwith  binding  on  all  per* 
sons  whatsoever,  notwithstanding  such  vacancy  or  vacancies." 
Who  are  lo         [Sect.  7.  '*  That  the  provisions  contained  in  the  said  last-recited 
■idei^  Pa-     ^^^  touching  the  party  or  parties  who  shall  be  considered  patron  or 
ironi.  patrons,  and  the  manner  in  which  the  consent  of  the  patrons  shall 

m  certain  cases  be  given,  for  the  purposes  of  such  act,  shall  apply 
to  the  consent  of  the  patron  or  patrons  hereinbefore  last  required 
to  be  given.** 
Where  a  se-        [Sect.  8.  "  That  when  by  any  order  of  her  Majesty  in  council  as 
fi^coDstitoied  aforesaid,  a  separate  parish  for  ecclesiastical  purposes  is  constituted, 
^^^'^ri"     ''^^  same  shall,  on  registration  thereof,  and  with  the  consent  in 
same'thaii  be  Writing  of  the  incumbent  or  incumbents  of  the  benefice  or  benefices 
J^JP*U»J^    to  be  thereby  affected,  become  a  perpetual  curacy  and  benefice, 
CoreorSoQis.  and  the  minister  thereof,  duly  nominated  and  licensed  thereto,  and 
his  successors,  shall  be  a  body  politic  and  corporate,  with  perpetual 
succession,  and  may  receive  and  take  to  himself  and  his  successors 
all  such  lands,  tenements,  tithes,  rent-charges,  and  hereditaments 
as  shall  be  granted  unto  him  or  them,  and  such  perpetual  curate 
shall  thenceforth  have,  within  the  limits  of  the  district  parish  formed 
under  the  church  building  acts  for  the  church  of  such  perpetual 
curacy,  sole  and  exclusive  cure  of  souls,  and  shall  not  in  anywise 
be  subject  to  the  control  or  interference  of  the  incumbent  or  incum- 
bents of  the  benefice  or  benefices  to  be  affected  by  such  order,  if 
he  or  they  shall  have  consented  to  such  order  as  aforesaid ;  but  if 
such  incumbent  or  incumbents  shall  not  have  so  consented  thereto, 
this  last-mentioned  provision  shall  not  come  into  operation  until 
the  next  avoidance  of  the  benefice  by  the  incumbent  objecting 
thereto,  or  by  the  surviving  incumbent  objecting,  if  more  than  one 
shall  object  thereto,  and  in  such  case  the  last-mentioned  provision 
shall  forthwith  afler  such  avoidance  come  into  operation,  and  shall 
be  binding  on  all  persons  whatsoever." 

TThe  4  &  5  Vict.  c.  39,  has  for  its  object  to  explain  and 

amend  the  acts  (6  &  7  Will.  4,  c.  77,  and  3  &  4  Vict.  c.  113) 

relating  to  the  ecclesiastical  commissioners  for  England,  and  it 

enacts  by  s.  23, 

^^jwjjw  cf     [ft  That  whenever  it  shall  be  made  to  appear  to  the  ecclesiastical 


commissioners  for  England  that  it  would  be  expedient  to  make  an  may  be  made 
exchange  of  an  advowson,  or  of  any  ri^ht  of  patronage,  for  any  ^uotoo^'^' 
other  aavowson  or  right  of  patronage,  with  a  view  to  proceedings 
being  taken  for  the  imion  of  two  or  more  benefices  under  the  pro- 
visions of  the  said  act  passed  in  the  second  year  of  her  present  i  &  s  Vkt. 
Majesty's  reign,  it  shall  be  lawful  for  the  said  commissioners,  with  ^  *•*'  ••  '^ 
the  consent  of  the  patron  or  patrons  of  every  such  advowson  or 
right  of  patronage,  and  also,  in  case  any  such  advowson  or  right  of 
patronage  shall  be  vested  in  or  belong  to  any  ecclesiastical  corpo- 
ration, aggregate  or  sole,  with  the  consent  of  the  bishop  of  the 
diocese,  or  in  the  case  of  benefices  lying  in  more  than  one  diocese 
then  with  the  consent  of  the  bishop  of  each  diocese,  and  where  a 
bishop  shall  be  himself  one  of  the  patrons  with  the  consent  of  the 
archbishop  of  the  province,  to  certify  the  same  to  such  archbishop; 
and  that  tnereupon,  if  the  said  archbishop  shall  think  fit,  proceed- 
ings may  be  taken,  under  and  in  pursuance  of  the  provisions  of  the 
said  last-mentioned  act,  for  effecting  the  union  of^  such  benefices ; 
and  the  said  archbishop,  at  the  same  time  that  he  shall  certify  to 
her  Majesty  in  council  the  inquiry  and  consent  referred  to  in  the 
same  act,  shall  transmit  such  certificate  of  the  said  commissioners 
to  her  Majesty  in  council,  together  with  an  abstract  of  the  title  to 
any  advowson  or  right  of  patronage  mentioned  in  the  certificate  of 
the  said  commissioners,  other  than  advowsons  or  rights  of  patron- 
age belonging  to  any  such  ecclesiastical  corporation  as  aforesaid, 
and  the  opinion  of  counsel  on  such  title ;  and  that  thereupon  it 
shall  be  lawful  for  her  Majesty  in  council,  in  any  order  for  such 
licence  made  and  issued  under  the  provisions  of  the  same  act,  to 
order  that  such  exchange  as  aforesaid  shall  take  effect ;  and  upon 
such  order  being  made  and  registered  pursuant  to  the  said  act  the 
said  exchange  shall  be  valid  and  effectual,  without  any  other  assu- 
rance in  the  law,  and  notwithstanding  that  the  advowsons  or  rights 
oC  patronage,  or  any  or  either  of  them,  exchanged  by  virtue  of  the 
said  order,  were  or  was  previously  thereto  vested  in  or  belonged  to 
any  such  ecclesiastical  corporation  as  aforesaid ;  and  the  respective 
exchangees,  their  heirs,  appointees,  successors,  and  assigns^  shall 
thenceforth  stand  seised  of  the  advowsons  or  rights  of  patronage  so 
taken  in  exchange,  in  the  same  manner,  to  all  intents  and  purposes, 
and  subject  to  the  same  trusts,  powers,  limitations,  charges,  and 
incumbrances  (if  any),  as  the  advowsons  or  rights  of  patronage  by 
them  given  in  exchange  were  respectively  held  and  were  subject." 

Unions  in  future,  as  well  as  in  prcesenti,  are  good.    And  union  may 
therefore  if  two  churches  are  full,  and  one  is  duly  united  to  ^*  ''»/**'«"^<' 
the  other  in  futuro,  when  either  shall  become  void,  the  sur- 
viving incumbent  may  enter  upon  the  void  living,  without  any 
other  title  than  that  which  he  received  from  the  act  of  union  (^). 

By  the  union  of  two  churches,  no  change  is  made  in  the  Preten(4Uon 
advowsons :  that  is,  not  only  all  rights  are  reserved  to  the  pa-  U*efic«r'  "*" 
tron  or  patrons,  as  before,  but  the  nature  of  the  advowsons 
continues  the  same ;  as,  if  one  be  appendant,  and  the  other  in 
gross,  and  that  which  is  appendant  is  made  the  presentative 
churchy  and  the  patron  of  the  church  in  gross  hath  the  first 

(g)  Gibs.  920. 


46 


Reparationf. 


Olh^r  Pay- 
meou  and 
Dalief. 


Effect  of 
Union  at  lo 
Plaralitiei. 


Cborch 
nnited  to  a 
Prebend. 


Union  how 
tried. 


turn,  yet  shall  not  the  whole  advowson  be  in  gross,  but  it  shall 
remain  appendant  for  his  turn  who  was  patron  of  the  advowson 
appendant,  and  in  gross  for  his  turn  who  was  patron  of  the 
advowson  in  gross.  Which  being  so,  (that  is,  the  advowsons, 
not  only  as  to  the  right,  but  even  as  to  the  nature  of  them, 
remaining  the  same  as  before,)  it  seems  to  be  an  unreasonable 
doubt,  whether  bishops  and  other  ecclesiastical  persons  can 
consent  to  an  union  by  the  statutes  of  the  1  Eliz.  and  13 
Eliz.  (A) 

Two  churches  parochial  being  united  at  the  common  law, 
the  reparations  shall  remain  several  as  before.  Which  was 
the  reason,  why  the  aforesaid  act  of  the  4  Will.  3  was  found 
necessary,  to  make  it  otherwise  in  the  churches  that  had  been 
or  should  be  united  in  virtue  of  the  statute  of  the  17  Car.  2. 
For  before  that,  the  inhabitants,  even  of  a  demolished  church, 
were  not  obliged  to  contribute  to  the  reparations  of  the  church 
remaining,  to  which  they  were  united  (i). 

The  payment  of  first  fruits  and  tenths,  as  before,  are  spe- 
cially reserved  in  the  aforesaid  statutes :  and  the  same,  together 
with  all  other  payments  and  duties  to  the  bishop,  archdeacon, 
and  the  like,  and  even  the  fees  of  institution,  are  reserved,  of 
course,  in  perpetual  unions,  whether  within  the  said  statutes 
or  not  (A). 

By  the  union  the  two  churches  are  become  so  much  one, 
that  a  second  benefice  may  be  taken  by  dispensation  within 
the  statute  of  pluralities  (Z).  Where  three  parish  churches  had 
been  united  by  22  Car.  2,  c.  11,  it  was  held  that  the  benefice 
may  be  described,  in  pleading,  as  one  rectory  (wi). 

If  a  church  parochial  be  united  to  a  prebend  in  a  cathedral 
church,  and  a  clerk  is  collated  to  the  prebend,  and  after  in- 
stalled in  the  cathedral,  although  that  the  parish  church  be  not 
in  the  same  diocese  with  the  cathedral,  yet  the  clerk  thereby 
hath  possession  thereof,  without  any  presentation,  institution, 
or  inauction ;  because  by  the  union  the  parish  church  is  be- 
come the  corps  of  the  prebend  (n). 

After  a  union  is  maae,  if  any  question  doth  arise  concerning 
the  validity  thereof;  this  may  not  be  tried  in  the  temporal,  but 
only  in  the  spiritual  court :  unless  it  be  such  union  as  is  re- 
strained by  the  aforesaid  statutes  (o). 


2ftitili^r0its— See  ColUgti^. 


[h)  Gibt.  920 ;  Wats.  c.  16. 

i)  Gibt.  921. 
[k)  Gibs.  917. 
f/J  Civ.  EUz.  720;  Gibs.  920. 


iffi)  Wiison  q.  t,  ▼.  Van  HUdarij 
I.  &  P.  394. 
(n)  Wate.  c  16. 
(o>  Ibid. 
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tY  HEN  a  stranger  that  hath  no  right  presenteth  to  a  church, 
and  his  clerk  is  admitted  and  instituted,  he  is  said  to  be  an 
usurper,  and  the  wron^ul  act  that  he  hath  done  is  called  an 
usurpation.  This  is  the  definition  given  by  Lord  Coke  ;  and 
with  regard  to  the  first  step  towards  an  usurpation  which  he 
there  mentions,  viz.  presenting,  it  is  to  be  observed,  that  a 
presentation  made  by  a  stranger,  if  it  be  void  in  law  (as  in  the 
case  of  simony,  or  of  a  presentation  to  a  donative,  or  to  a 
church  that  is  full),  makes  no  usurpation  against  the  rightful 
patron;  as  neither  doth  a  presentation,  where  between  the 
usurper  and  the  person  upon  whom  the  usurpation  is  made 
there  is  privity  in  blood,  as  in  the  case  of  coparceners ;  or  pri- 
vity in  ^e  estate,  as  between  lessor  and  lessee,  grantor  and 
grantee,  joint-tenants,  and  tenants  in  common.  In  none  of 
these  cases  is  the  act  of  presenting  the  foundation  or  com- 
mencement of  what  the  law  calls  an  usurpation.  And  as  to 
the  second  step  mentioned  in  the  aforesaid  definition  (viz. 
being  admitted  and  instituted),  it  must  be  an  admission  upon  a 
presentation  made ;  and  by  consequence  not  a  collation  by  the 
oishop ;  nor  the  institution  of  a  clerk  who,  pretending  himself 
to  be  patron  of  a  church  that  is  void,  prays  tne  ordinary  to  ad- 
mit and  institute  him,  and  (without  a  presentation  in  form)  ob* 
tains  institution  (9). 

Also  it  is  said  that  no  usurpation  in  time  of  war  putteth  the 
right  patron  out  of  possession,  albeit  the  incumbent  come  in 
b^  institution  and  inauction ;  and  time  of  war  doth  not  only 
give  privilege  to  them  that  be  in  war,  but  to  all  others  within 
the  kmgdom ;  and  although  the  admission  and  institution  be 
in  time  of  peace,  yet  if  the  presentment  were  in  time  of  war,  it 
putteth  not  the  right  patron  out  of  possession  (r). 

And  the  reason  of  this  seemeth  to  Jiave  been  because  an- 
ciently in  the  time  of  war  the  courts  were  shut  up,  so  that  the 
true  patron  might  not  have  an  opportunity  to  bring  his  quare 
impedit  within  the  six  months. 

ror  to  complete  an  usurpation,  the  usurper  must  be  in 
peaceable  possession  for  six  months.  At  the  common  law,  if 
a  stranger  had  presented  his  clerk,  and  he  had  been  admitted 
and  instituted  to  a  church,  whereof  any  subject  had  been  law- 
ful patron;  the  patron  had  no  other  remedy  to  recover  his 
advowson  but  a  writ  of  right  of  advowson,  wherein  the  incum- 
bent was  not  to  be  removed:  and  the  reason  of  this  was, —  1. 
To  the  intent  that  the  incumbent  might  quietly  intend  and 
apply  himself  to  his  spiritual  charge  :  and  2.  The  law  intended 
tiiat  the  bishop,  that  nad  the  cure  of  souls  within  his  diocese, 
would  admit  and  institute  an  able  man  for  the  discharge  of  the 


)  [See  title  SQibalDMIt,  vol.  i.]  (r)  1  Inst.  249 ;  Wats.  c.  20. 

ibt.  782. 
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pastoral  duty,  and  that  the  bishop  would  do  right  to  every  pa- 
tron within  his  diocese.  But  since  the  statute  of  the  13  Edw. 
1,  St.  1,  c.  5,  to  enable  the  usurper  to  plead  plenarty  against 
the  true  patron,  so  as  to  debar  him  absolutely  of  that  turn,  it 
is  not  enough  that  the  usurper  do  present  duly,  and  his  pre- 
sentee be  admitted,  instituted  and  inducted,  but  also  that  the 
church  hath  been  full  by  the  space  of  six  months,  and  no  writ 
brought  to  recover  the  presentation :  for  within  the  six  months 
the  patron  may  bring  his  writ  of  quare  impedit  or  darrein  pre- 
sentment (as  the  case  requires),  and  recover  his  presentment 
and  possession  of  the  advowson  ;  but  if  neither  of  these  writs 
be  brought  within  the  six  months  (that  is,  so  as  to  bear  teste 
within  that  time)  the  incumbent  is  in  for  life,  and  the  usurpa- 
tion complete  («). 

And  heretofore,  if  an  usurper  presented,  and  the  clerk  was 
instituted  and  inducted,  and  the  true  patron  did  not  bring  his 
quare  impedit  within  six  months,  in  some  cases  he  did  not 
only  lose  his  turn  for  that  time,  but  his  presentation  was  gone 
for  ever  (/). 

Thu«  in  the  case  of  Ashhy  v.  White,  T.,  2  Ann.,  it  was 
iiaid  by  Holt,  chief  justice,  that  if  the  purchaser  of  an  advow- 
i$on  in  fee  simple,  before  any  presentment,  suffer  an  usurpation, 
and  six  months  to  pass  without  bringing  his  guare  impedit,  he 
hath  loMt  his  right  to  the  advowson,  because  he  hath  lost  his 
quare  impedit,  which  was  his  only  remedy ;  for  he  could  not 
maintain  a  writ  of  right  of  advowson :  and  though  he  after- 
wards usuq),  and  die,  and  the  advowson  descend  to  his  heir, 
yet  the  heir  cannot  be  remitted,  but  the  advowson  is  lost  for 
ever  without  recovery.  For  where  a  man  hath  but  one  remedy 
to  come  at  his  right,  if  he  loses  that,  his  right  is  gone  (u). 

But  now  by  the  statute  of  the  7  Ann.  c.  1 8,  "  Forasmuch  as 
the  pleading  in  a  rjuare  impedit  is  found  very  difficult,  whereby 
many  patrons  are  either  defeated  of  their  rights  of  presentation, 
or  put  to  great  charge  and  trouble  to  recover  their  right ;  it  is 
therefore  enacted,  that  no  usurpation  upon  any  avoidance  in 
any  church,  vicarage,  or  other  ecclesiastical  promotion,  shall 
displace  the  estate  or  interest  of  any  person  entitled  to  the  ad- 
vowson or  patronage  thereof,  or  turn  it  to  a  right ;  but  he  that 
would  have  had  a  right  if  no  usurpation  had  been,  may  present 
or  maintain  his  quare  impedit  upon  the  next  or  any  other 
avoidance  (if  disturbed)  notwithstanding  such  usurpation." 

Qln  the  Attorney-General  v.  Bishop  of  Litchfield,  this  act 
was  held  not  to  be  retrospective  (x). — Ed.^ 

(«)  1  Inst.  314  ;  Wats.  c.  13.  (m)  Lord  Raym.  954. 

(0  Wats.  c.  7.  (i)  [5  Vcs.  828.] 
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[[Distribution   of  intestates'  effects    there,  see  title 
(!2Uill09  p.  602,  in  this  volume. 

[^No  tithe  of  marriage  goods  shall  be  paid  in  Wales,  2  &3  Titbct  in 
Edw.  6,  c- 13,  8.  16.    See  title  %it^t0,  ^■***' 

[^Before  the  statute  of  27  Hen.  8,  c.  26,  reduced  all  the  lord-  Trial  or  right 
ships  marchers  of  Wales,  which  were  formerly  in  no  county,  JJ^neaJS* 
to  be  part  of  either  English  or  Welsh  counties,  quare  impedif^  *"  W"*"* 
of  churches,  within  the  lordships  marchers^  were  impleadable 
in  the  king's  courts  of  England  by  originals  out  of  the  Chai^- 
cery  directed  to  the  sheriffs  of  the  adjoining  English  counties, 
and  the  issue  was  tried  therein ;  but  since  that  act,  though  the 
jurisdiction  of  those  courts  is  absolute  over  such  of  the  formeir 
lordships  marchers  as  are  annexed  to  English  counties^  there 
is  none  over  the  rest  annexed  to  Welsh  counties,  and  the.  same 
rule  has  prevailed  as  to  actions  for  lands  within  or  without  the 
marches  (a). 

[^In  the  argument  in  Lampley  and  another  v.  Thomas  and 
another  (i),  it  is  said.  Writs  of  quare  impedit  have  oflen  been 
brought  of  churches  in  Wales  m  the  king's  courts  here;  but 
that  was  either  because  the  dispute  was  between  the  lords 
marchers,  or  between  the  Welsh  bishops  and  others,  (the  for- 
mer of  whom  would  obey  no  man  in  Tra/e«(c)),  and  because 
the  princes  of  Wales  could  not  direct  a  writ  to  a  bishop  in 
Wales,  on  a  guare  impedit  there  brought,  for  he  would  not 
obey  it  (rf).  It  is  evident  that  the  stewards  of  the  courts  of 
lordships  marchers  could  not  direct  such  a  writ  to  those 
bishops  (e).  But  it  appears  that  the  king  or  his  justices  in 
Wales  might  do  so;  for  when  the  dominion  of  Wales  was  law- 
fully vested  in  the  king  of  England,  his  justices  there  must 
have  the  same  power  as  to  the  bishops  that  the  justices  of  the 
courts  of  the  princes  of  Wales  (who  originally  founded  the 
Welsh  bishoprics)  had  before:  and  it  seems,  that  quare  im* 
pedits  of  churches  within  the  principality  were  frequent  in 
Wales,  and  the  bishops  there  served  the  writs  directed  to 
them  (/ ). 

[[And  now  by  34  &35  Hen.  8,  c.26.  ss.  12, 13,  and  18  Eliz. 

(a)    [See  the  cases  collected  in  (d)   [11    H.  G,  f.  3,   A.  B.  cited 

Vaugb.  Rep.  411,  412—417.]  Vaugh.  R.  409.1 

(6)  [As  reported  in  Wils.  R.  197,  (c)  [Vaugh.  R.  410,  411.] 

citing  Vangh.  409.]  (/)  FlO  H.  4,  f.  6 ;  11  H.  6,  f» 

(c)  [36  H.  6,  f.  33.  A«  B*  as  cited  3,  cited  Vaugh.  R.  411,  412.] 
Vangh.  R.  409, 410.] 
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c.  8,  s.  4,  the  justices  of  Wales  are  empowered  to  take  cogni- 
sance of  quare  impedits,  and  of  all  actions  real,  with  all  powers 
of  the  Court  of  Common  Pleas  in  England  relating  thereto. 

Q Again,  by  34  &  35  Hen.  S,  c,26,  s.  32,  all  actions  real  and 
guare  impedits,  shall  be  sued  by  original  writs,  sealed  with  the 
original  seals  of  the  courts  of  great  session,  returnable  before 
the  Welsh  justices  at  those  sessions ;  but  this  does  not  seem  to 
exclude  a  concurrent  jurisdiction  of  the  courts  at  Westmin- 
ster (^). 

[[By  13  &  14  Car.  2,  c.  4,  s.  27,  the  bishops  of  Hereford, 
St.  David's,  St.  Asaph,  Bangor,  and  Llandan,  and  their  suc- 
cessors, shall  take  order  that  the  said  book  be  translated  into 
the  British  or  Welsh  tongue,  to  be  used  in  Wales  where  the 
Welsh  tongue  is  commonly  to  be  used :  and  at  the  same  time, 
an  English  book  shall  be  had  there  likewise,  that  such  as  un- 
derstand the  same  may  have  recourse  thereunto ;  and  such  as 
do  not  understand  the  same  may,  by  comparing  both  tongues 
together,  the  sooner  attain  to  the  knowledge  of  the  English 
tongue. 

pBy  sect.  26,  a  penalty  of  3Z.  per  month  was  imposed  on  every 
parish  or  chapelry,  cathedral  church,  college  or  hall,  for  so  long 
as  after  the  feast  of  Bartholomew  1662  they  shall  be  unprovided 
with  a  true  printed  copy  of  the  said  book. 

[[Want  of  knowledge  in  the  Welsh  tongue  was  a  good  cause 
of  refusal  where  the  service  was  to  be  performed  in  that  lan- 
guage, as  rendering  the  clerk  incapable  of  the  cure ;  nor  did  it 
avail  to  allege  that  the  language  might  be  learned,  or  that  the 
part  of  the  cure  he  was  incapable  of  might  be  discharged  by 
a  curate  (A). 

[[The  Act  of  Uniformity,  13  &  14  Car.  2,  s.  27,  enacts, 

["  That  the  bishops  of  Hereford,  St.  David's,  Asaph,  Bangor  and 
Llandaff,  and  their  successors,  shall  take  such  order  among  them- 
selves, for  the  souls'  health  of  the  flocks  committed  to  their  charse 
within  Wales,  that  the  book  hereunto  annexed  be  truly  and  exactly 
translated  into  the  British  or  Welsh  tongue ;  and  that  the  same  so 
translated,  and  being  by  them,  or  any  three  of  them  at  the  least, 
viewed,  perused  and  allowed,  be  imprinted  to  such  number  at  least, 
so  that  one  of  the  said  books  so  translated  and  imprinted,  may  be 
had  for  every  cathedral,  collegiate  and  parish  church,  and  chapel  of 
ease,  in  the  said  respective  dioceses  and  places  in  Wales,  where  the 
Welsh  is  commonly  spoken  or  used,  before  the  first  day  of  May 
one  thousand  six  hundred  and  sixty-five ;  and  that  from  and  after 
the  imprinting  and  publishing  of  the  said  book  so  translated,  the 
whole  divine  service  shall  be  used  and  said  by  the  ministers  and 
curates  throughout  all  Wales  within  the  said  dioceses  where  the 
Welsh  tongue  is  commonly  used,  in  the  British  or  Welsh  tongue, 

(g)  [See  The  King  v.  Morris,  1         (A)  [Albany  y.  Bishop  of  St.  Asa[^ 
Mod.  64,  68 1   The  Kitig  v.  Atholl,    Cro.  £Uz.  119.] 
Stra.  553.] 


in  sudi  manner  and  form  as  is  prescribed  according  to  the  hook 
hereunto  annexed  to  be  used  in  the  English  tongue,  differing 
nothing  in  any  order  or  form  from  the  said  English  book ;  for 
which  book,  so  translated  and  imprinted,  the  churchwardens  of 
every  the  said  parishes  shall  pay  out  of  the  parish  money  in  their 
hands  for  the  use  of  the  respective  churches,  and  be  allowed  the 
same  on  their  account ;  and  that  the  said  bishops  and  their  suc- 
cessors, or  any  three  of  them  at  the  least,  shall  set  and  appoint  the 
price  for  whicn  the  said  book  shall  be  sold  :  and  one  other  book  of 
common  prayer  in  the  English  tongue  shaU  be  bought  and  had  in 
every  churcn  throughout  Wales,  in  which  the  Book  of  Common 
Prayer  in  Welsh  is  to  be  had  by  force  of  this  act,  before  the  first 
day  of  May  one-thousand  six-hundred  sixty  and  four,  and  the  same 
books  to  remain  in  such  convenient  places  within  the  said  churches^ 
that  such  as  understand  them  may  resort  at  all  convenient  times  to 
read  and  peruse  the  same,  and  also  such  as  do  not  understand  the 
said  language,  may,  by  conferring  both  tongues  together,  the  sooner 
attain  to  the  knowledge  of  the  English  tongue ;  any  thing  in  this 
act  to  the  contrary  notwithstanding :  and  until  printed  copies  of  the 
said  book  so  to  be  translated  may  be  had  and  provided,  the  form  of 
common  prayer  establisfaed  bv  parliament  before  the  making  of  this 
act,  shall  be  used  as  formerly  in  such  parts  of  Wales  vrheie  Htm 
EzKglish  tongue  is  not  commonly  understood.'* 

^By  sect.  1 1  of  6  &  7  Will.  4,  c.  77,  it  is  enacted,  that  the 
church  commissioners  should  lay  before  her  Majesty  in  council 
a  scheme  for  the  preventing  the  appointment  of  clergymen  in 
Wales  not  acquainted  with  the  Welsh  language ;  this  was  re* 
pealed  and  a  more  general  enactment  substituted  by  1  &  S 
Vict.  c.  106 : 

[Sect.  103.  "  '  And  whereas  in  many  benefices  in  Wales  and  in  Repeal  or 
the  counties  adjacent  thereunto  many  of  the  inhabitants  are  imper«  ^^°4^c.^7^, 
fectly  or  not  at  all  instructed  in  the  English  language,  and  it  is 
expedient  that  persons  to  be  hereafter  instituted  or  licensed  to  such 
benefices  should  possess  an  adequate  knowledge  of  the  Welsh  lan- 
guage ;  and  whereas  in  and  by  an  act  passed  in  the  session  of  parlia- 
ment holden  in  the  sixth  and  seventh  years  of  his  late  majesty's  reign, 
mtituled  '  An  Act  for  carrying  into  effect  the  Reports  of  the  Com- 
missioners appointed  to  consider  the  State  of  the  Established  Church 
in  England  and  Wales,  with  reference  to  Ecclesiastical  Duties  and 
Revenues,  so  far  as  they  relate  to  Episcopal  Dioceses,  Revenues 
and  Patronage,'  the  said  commissioners  were  directed  to  prepare 
and  lay  before  his  then  majesty  in  council  a  scheme  for  preventing 
the  appointment  of  any  clergynaan  not  fully  conversant  with  the 
Welsh  language  to  certain  benefices  with  cure  of  souls  in  Wales  ; 
and  whereas  it  is  expedient  to  repeal  such  enactment,  and  instead 
thereof  to  enact  other  provisions  of  more  general  and  extensive  ap- 
plication :'  be  it  therefore  enacted,  that  the  said  enactment  shall  be 
and  the  same  is  hereby  repealed." 

[Sect.  104.  '*  That  within  the  several  dioceses  of  Saint  Asaph,  ProvUionfor 
Bangor,  Llandaff,  and  Saint  David's,  it  shall  and  may  be  lawful  for  SlJain^'widi 
the  bishop,  if  he  shall  think  fit,  to  refuse  institution  or  licence  to  DioccMt. 
any  spiritual  person  who  afler  due  examination  and  inquiry  shall 
be  found  unable  to  preachy  administer  the  sacrameiit^)  i^xtoitm 
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Other  pastoral  duties,  and  converse  in  the  Webb  language ;  pro- 
Tided  always,  that  any  such  spiritual  person  may,  within  one  month 
after  such  refusal,  appeal  to  the  Archbishop  of  Canterbury,  who 
shall  either  coofirm  such  refusal  or  direct  the  bishop  to  grant  insti- 
tntum  or  licence,  as  shall  seem  to  the  said  archbishop  just  and  pro- 
per: provided  adso,  that  nothing  hereinbefore  contained  shall  be 
construed  to  affect  or  abridge  any  r^hts  which  the  inhabitants  of 
any  benefice  within  the  said  four  Welsh  dioceses  may  at  present  by 
law  possess  of  entering  a  caveat  against  or  objecting  in  aue  course 
of  law  to  the  institution,  collation,  or  licence  of  any  spiritual  person, 
or  of  proceeding  to  procure  the  deprivation  of  any  such  person." 
iw  rSect«  105.  "  That  all  the  provisions  and  powers  of  this  act  re- 
latwg  to  the  appointment  of  curates  where  the  ecclesiastical  duties 
are  inadequately  performed  shall  within  the  several  dioceses  of  Saint 
Asaph,  Ban|^or,  LlandafT,  and  Saint  David's  extend  and  apply  to 
cases  wherem  die  bishop  shall  see  reason  to  believe  that  the  eocle- 
siastical  duties  of  any  benefice  are  not  satisfactorily  performed  by 
reason  of  the  insufficient  instruction  in  the  Webb  language  of  the 
spiritual  person  serving  such  benefice.** 

[[See  also  the  title  T&ttitfitty  vol.  i.  p.  156^  and  for  provi- 
sions relating  to  marriages^  see  title  9^atr(d0t,  vol.  ii.  p. 
488  yy-— Ed?] 
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I.  Who  may  make  a  WUl  \jbefore  Jan.  1, 1838.^ 

XESTAMENT  and  will,  strictly  speaking,  are  not  sync*  DiirtMiict 
nymous.    A  will  is  property  limited  to  land  ;  and  a  testament  y^*^ 
only  to  chattelsi  requiring  executors,  which  a  will  only  for  land  TeMamentt. 
doth  not  require.     So  every  testament  is  a  will,  but  every  will 
is  not  a  testament  (i). 

But  as  authors  in  treating  upon  this  subject  have  not  adhered 
to  this  distinction,  so  throughout  this  title  the  words  will  and 
testament  are  used  indiscriminately. 

So  also  the  word  devise  seemeth  properly  applicable  to  lands; 
bequest,  bequeath,  give,  dispose,  and  such  like,  to  goods  ;  yet, 
forasmuch  as  authors  do  generally  confound  them,  and  because 
that  propriety  of  expression  is  not  so  much  regarded  in  wills 
as  in  other  legal  instruments  of  conveyance,  so  long  as  the  tes- 
tator's intention  doth  sufficiently  appear,  therefore  it  hath  not 
been  thought  necessary  in  these  different  ways  of  expression 
to  observe  a  scrupulous  exactness,  but  to  take  the  words  in  the 
several  authors  as  they  stand,  and  this  so  much  the  rather,  as 
it  seemeth  in  general  to  be  an  unwarrantable  liberty,  in  reciting 
matters  of  law  from  books  of  acknowledged  authority,  to  pre- 
sume to  vary  the  expression  without  necessary  or  urgent  cause, 

[[No  will  made  after  the  1st  January,  1838,  by  a  person  un- 
der the  age  of  twenty-one  years,  is  valid. — Ed.]] 

It  doth  not  seem  to  be  clearly  settled  what  shall  be  the  incinc. 
lowest  age  at  which  a  person  shall  be  allowed  to  make  a  tes** 
tament  of  goods  and  chattels. 

Dr.  Gibson  says,  when  prohibitions  have  been  prayed,  on 
suggestion  that  the  testator  was  not  in  one  case  seventeen,  in 
another  case  eighteen  years  of  age,  which  it  was  said  were  the 

(i)  God.  Orph.  Leg.  4,  5. 
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lowest  ages  assigned  by  the  common  law  for  making  a  testa- 
ment of  goods  and  chattels ;  they  were  denied  in  both  cases 
for  the  same  reason,  namely,  that  it  belongs  to  the  ecclesiastical 
court  to  judge  when  a  person  is  of  age  to  make  a  will ;  and  if  an 
inferior  court  had  given  sentence  against  their  own  law,  there 
was  no  remedy  but  by  appeal  (k). 

And  one  reason  of  limiting  the  same  to  the  age  of  seventeen 
may  be,  because  (as  it  is  agreed  on  all  hands)  that  is  the  proper 
age  at  which  a  person  is  allowed  to  take  upon  himself  the  office 
of  an  executor;  administration  during  the  minority  of  an  infant 
executor  ceasing  at  that  age. 

In  the  case  of  Bishop  v.  Sharp,  M.,  1704  (/),  in  the  Court 
of  Chancery,  it  is  said  to  have  been  agreed,  that  a  female  may 
make  a  will  at  twelve  years ;  and  a  male  at  seventeen,  or  at 
fifteen,  if  proved  to  be  a  person  of  discretion. 

Dr.  Godolphin  says,  an  infant  male  at  the  age  of  fourteen 
years,  and  female  at  the  age  of  twelve  years,  may  make  a 
testament  of  goods  and  chattels  (m). 

And  in  the  case  of  Hyde  v.  Hyde,  H.,  8  Anne  (n),  it  is  said 
to  have  been  agreed,  that  a  male  infant  of  fourteen  years  of  age 
and  a  female  of  twelve  years  of  age,  might  make  a  will  of  a 
personal  estate ;  and  it  was  said  in  this  case,  that  it  was  so  agreed 
by  the  lord  keeper,  Wright,  in  the  case  of  Sharpe  v.  Sharpe, 
wherein  they  followed  the  civil  law  of  Justinian  for  their  con- 
sent to  marry  at  such  ages. 

[[So  in  the  case  of  Arnold  v.  jEarle(p),  the  Prerogative 
Court  of  Canterbury  established  the  will  of  a  schoolboy  sixteen 
years  old,  no  evidence  of  undue  influence  or  control  being 
shown. — Ed.]] 

And  it  is  true  that  Justinian  fixes  the  testamentary  age  and 
the  age  of  puberty  alike,  to  wit,  in  the  male  at  the  age  of  four- 
teen; and  in  the  female  at  the  age  of  twelve.  But  by  the  com- 
mon law  of  England,  the  age  of  discretion  both  in  the  male  and 
female  is  the  age  of  fourteen,  although  the  same  common  law 
admits  of  Justinian's  distinction  as  to  the  age  of  puberty  or 
Consent  to  marriage. 

And  by  the  author  of  the  Law  of  Executors,  who  is  said  to 
have  been  Judge  Doddridge,  it  seems  to  be  laid  down  gene- 
rally, that  an  infant  of  the  age  of  discretion,  to  wit,  the  age  of 
fourteen  years,  may  make  a  will  of  goods  and  chattels  (/?). 

And  Mr.  Wentworth  saith  (y),  he  thinks  that  at  the  age  of 

(/r)  Gibs. 461;  ISmalltooodv.Brick'  (o)  [2  Lee's  Rep.  529;   and  also 

house,  2  Mod.  315  ;  S.C.  Show.  204;  the  cases  of  Amet  v.  Ward,  before  Sir 

T.  Jones,  210.     See  Chancellor  of  G.  Hay  (1767),  cited  by  Dr.  Swabey 

JJchfield  and  Dolby  y.  Smith,  Com-  in   Walker,  ^.  y.  Heieltine,  A«.  1 

perb.  50.]  Phill.  159.— Ed.] 

m  2Vem.469.  (p)  Law  of  Ex.  10. 

fm)  God.  O.  L.  23.  (q)  Wentw.  214. 

(n)  GUb.  Rep.  74. 
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fourteen,  being  in  the  judgment  of  law  the  age  of  discretion,  a 
person  may  make  a  testament. 

Finally,  Sir  William  Blackstone  says  (r),  infants  under  the 
age  of  fourteen  if  males,  and  twelve  if  females,  cannot  make  a 
testament;  which  is  the  rule  of  the  civil  law.  For  though  some 
of  our  common  lawyers  have  held  that  an  infant  of  any  age  (even 
four  years  old)  might  make  a  testament,  and  others  have  denied 
that  under  eighteen  he  is  capable;  yet,  as  the  ecclesiastical 
court  is  the  judge  of  every  testator's  capacity,  this  case  must  be 
governed  by  the  rules  of  the  ecclesiastical  law. 

Note,  it  is  Mr.  Perkins  («),  whom  all  the  subsequent  authors 
quote  with  some  degree  of  wonder  for  asserting  tnat  an  infant 
of  four  years  of  age  may  make  a  testament.  But  surely  this 
must  have  been  an  error  of  the  press,  which  might  possibly 
enough  happen  from  a  similitude  of  the  words,  or  especially  of 
the  figures  4  and  14. 

[[When  a  male  infant  has  attained  the  age  of  fourteen  or  a 
female  of  twelve,  it  may  make  a  will  without  or  against  the 
consent  of  its  father,  tutor,  or  guardian  (^),  and  if  it  be  made  on 
the  last  day  of  the  fourteenth  or  twelfth  year,  it  is  as  valid  as 
if  such  day  had  already  expired  {u) ;  or  if  after  the  attainment 
of  those  ages,  the  infant  approve  of  a  will  made  before,  such 
will  is  made  valid  {x).  But  there  must  be  a  republication ;  the 
mere  fact  that  an  infant  has  lived  some  time  after  attaining  the 
age  of  capacity  will  not  render  valid  a  will  made  during  his 
incapacity  (y). — Ed.]] 

But  by  the  statute  of  the  34  &  35  Hen.  8,  c.  5,  s.  14,  vrills 
or  testaments  made  of  any  manors,  lands,  tenements,  or  other 
hereditaments,  by  any  person  within  the  age  of  twenty-one 
years,  shall  not  be  taken  to  be  good  or  effectual  in  law;  for 
until  that  time,  by  the  common  laws  of  this  realm,  they  are 
accounted  infants  {z). 

But  by  custom,  in  particular  places,  they  may  devise  lands 
before  the  age  of  twenty-one  (a). 

But  no  custom  of  any  place  can  be  good  to  enable  a  male 
infant  to  make  a  will  beK>re  he  is  fourteen  years  of  age  (i). 

An  idiot  is  justly  excluded  from  making  a  testament  (c).  idiot. 

[[Whether  a  person  be  idiot  or  not  must  be  decided  by  the 
particular  circumstances  of  each  case. — Ed.[] 

But  generally,  an  idiot,  or  natural  fool,  is  he,  who  notwith- 
standing he  be  of  lawful  age,  yet  he  is  so  witless,  that  he  cannot 

(r)  2  Black.  497.  {z)  [Swin.  part  2,  s.  2,  note  (f ) ; 

li)  PerL  B.  503.  Co.  Litt.  89,  note  (b)  by  Mr.  Hap- 

\t)  [Swinburne,  part  2, 8.  2,  pi.  6 ;  grave.] 

Bac.  Abr.  "  WiUs.'^]  (o)    God.  O.  L.  21 ;  Wentw.  214. 

(i<)  [Swinburne,  part  2,  s.  2,  pi.  7;  {h)   Law  of  Exec.  153;  Jertnyn  v. 

Herbert  v.  Torball,  Sid.  162;   Bac.  ^rs/6fe,  2  And.  12;  Godolpbin,  jpart 

1,  c.  8,  8.  1 ;   Com.  Dig.   "  Devise," 


Abr.  "  Wills,"  6,  2.] 
(a)   [Ibid.] 
(y)  lEerhert  y.  TorhaU,  Sid.162.]        (c)  Swin.  8. 
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number  to  twenty,  nor  can  tell  what  age  he  is  of,  nor  know  the 
who  is  his  father  or  mother,  nor  is  able  to  answer  any  such 
easy  question;  whereby  it  may  plainly  appear  that  he  hath 
not  reason  to  discern  what  is  to  his  profit  or  damage,  nor  is 
apt  to  be  informed  or  instructed  by  any  other ;  and  such  an 
idiot  cannot  make  any  testament,  nor  may  dispose  either  of  his 
lands  or  goods  {d).  THowever  wisely  an  idiot's  will  be  made, 
it  is  void  in  law  (c). — -Ed.]] 
Lanatic.  Mad  folks  and  lunatic  persons,  during  the  time  of  their  furor 

or  insanity  of  mind,  cannot  make  a  testament  nor  dispose  any 
thing  by  will,  and  the  reason  is  most  forcible,  because  they 
know  not  what  they  do ;  for  in  making  of  testaments,  the  in- 
tegrity and  perfectness  of  mind  and  not  health  of  the  body  is 
requisite  (/). 

[[But  if  a  person  of  sound  mind  make  his  will,  and  afterwards 
become  insane,  such  subsequent  disability  does  not  annul  such 
will(^).  The  court  of  equity  has  ordered  the  will  of  a  testator 
subsequently  found  to  be  a  lunatic,  to  be  committed  to  the  cus- 
tody of  the  master  (A). — Ed.]] 

Howbeit,  if  these  mad  or  lunatic  persons  have  clear  or  calm 
intermissions,  then  during  the  time  of  such  their  quietness  and 
freedom  of  mind,  they  may  make  their  testaments  (i). 

And  it  is  sufficient  for  the  party  which  pleadeth  the  insanity 
of  the  testator's  mind,  to  prove  that  the  testator  was  beside 
himself  before  the  making  of  the  testament,  although  he  do 
not  prove  the  testator's  madness  at  the  very  time  of  making 
the  testament ;  the  reason  is,  it  being  proved  that  the  testator 
was  once  mad,  the  law  presumeth  him  to  continue  still  in  that 
case,  unless  the  contrary  be  proved.  For  like  as  the  law  pre- 
sumeth every  man  to  be  an  honest  man,  unless  the  contrary  be 
proved,  and  being  proved,  then  he  which  is  evil  to  be  evil 
still ;  so  concerning  furor,  the  law  presumeth  every  man  to 
have  the  use  of  reason  and  understanding,  unless  the  contrary 
be  proved;  which  being  proved  accordingly,  then  he  is  pre- 
sumed in  law  to  continue  still  void  of  the  use  of  reason  and 
understanding,  unless  the  testator  were  beside  himself  but  for 
a  short  time,  and  in  some  peculiar  actions,  and  not  continually 
for  a  long  space,  as  for  a  month  or  more ;  or  unless  the  tes- 
tator fell  into  some  frenzy  upon  some  accidental  cause,  which 
cause  is  afterwards  taken  away :  or  unless  it  be  a  long  dme 
since  the  testator  was  assaulted  with  the  malady ;  for  in  these 
cases  the  testator  is  not  presumed  to  continue  in  his  former 
furor  or  frenzy  (A). 

Yet  it  is  a  hard  and  difficult  point  to  prove  a  man  not  to  have 

(cQ  Swin.  79.  and  Hembling's  caie,  4  Co.  61—6.] 

(e)  [1  Hale,  P.  C.  29;   Bac.  Abr.        (h)    Tin  re  Thompson,  I  Rius.  & 

"  Wills,"  b.  12.]  M.355ri 

(/)   Swin.  76 ;    [Bever/^yV  case,        (i)  Swin.  76. 
4  Co.  124-6 ;  God.  part  2,  c.  8, 8. 2.]        (A)  Swin.  78. 

(g)  [Swin.  part  2,  s.  2,  pl.3 ;  Forte 
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the  use  of  understanding  or  reason,  and  therefore  it  is  not  sufB-  Lanatie. 
cient  for  the  witnesses  to  depose  that  the  testator  was  mad  or  — — 
beside  his  wits,  unless  they  render  or  yield  a  sufficient  reason 
to  prove  this  their  deposition,  as  that  they  did  see  him  do  such 
things,  or  heard  him  speak  such  words,  as  a  man  having  reason 
would  not  have  done  or  spoken  (Z). 

Questions  upon  the  general  sanity  of  testators,  or  the  preva- 
lence of  a  lucid  interval  at  the  time  of  executing  their  will, 
occur  frequently  both  in  the  civil  and  ecclesiastical  courts. 
They  are  usually  determined  on  the  particular  circumstances 
of  each  individual  case ;  for  according  to  Lord  Thurlow's  opi- 
nion in  Attorney-General  v.  Pamther(m),  ''it  seems  scarcely 
possible  to  extract  from  any  particular  case  of  this  kind  that 
which  will  apply  to  any  other. '  But,  his  lordship  adds,  "  it 
is  of  equal  importance  that  the  evidence  in  support  of  the 
allegation  of  a  lucid  interval,  after  derangement  at  any  period 
has  been  established,  should  be  as  strong  and  as  demonstrative 
of  such  fact,  as  where  the  object  of  the  proof  is  to  establish 
derangement."  Indeed  if  lunacy  be  once  established,  it  is  a 
matter  of  nice  investigation  to  say,  what  shall  be  evidence  of 
such  a  remission  or  intermission  of  the  disorder,  as  shall  allow 
the  lunatic  to  dispose  of  his  property  by  will.  The  points 
generally  insisted  upon  in  proof  and  argument,  relate  to  the 
state  of  the  testator  before  making  the  will,  the  will  itself,  and 
his  subsequent  conduct.  And  if  the  circumstances  of  the  case, 
among  which  may  be  reckoned  the  nature  of  the  disorder, 
afford  any  reasonable  ground  to  suppose  that  a  lucid  interval 
may  have  prevailed,  it  will  be  difficult  to  set  aside  the  will,  if 
it  be  rationally  drawn  up  both  with  regard  to  the  disposition 
of  the  property  and  the  aptness  of  the  expression  to  effectuate 
the  testator's  intention,  especially  if  it  be  written  entirely  by 
himself;  for  these  circumstances  seem  to  establish  that  sound 
disposing  mind  and  memory  which  the  law  requires. 

L"  If  general  lunacy  is  established  (said  Sir  W.  Grant) 
they  will  be  under  the  necessity  of  showing,  according  to  the 
Attomey^General  v.  Parnther,  that  there  was  not  merely  a 
cessation  of  the  violent  symptoms  of  the  disorder,  but  a  resto- 
ration of  the  faculties  of  the  mind  sufficient  to  enable  the  party 
soundlv  to  judge  of  the  act  (n)." — Ed.^ 

In  the  case  of  Cartwright  v.  Cartwright  (1795)  (o),  before 
the  Delegates  in  appeal  from  the  Prerogative  Court  of  the 
Archbishop  of  Canterburv,  it  appeared  that  the  testatrix  was 
insane  from  1774  to  1794,  when  she  died,  and  though  decent 
in  her  appearance  always  answered  to  any  inquiries  about  her 

(t)  Swin.  78.  stood  the  expressions  of  Lord  Thurlow 

ifli)  [3  &o.  C.  C.  443.]  in  the  Attorney-General  v.  Pamther, 

(n)  iHall  V.  Warren,  9  Yes.  61 1.  See  Williams  on  the  Law  of  Exec.  & 

In  Ej  varte  Holyland,  11  Yes.  11,  Ad.  p.  19.— £p.] 

Lord  Eldon  seems  to  have  misunder-       (o)  [1  PhiU.  100.] 
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health,  that  she  was  dying,  for  that  all  her  hones  were  broken. 
She  had  made  a  former  will,  and  had  been  heard  to  lament 
that  she  had  destroyed  it,  adding  that  she  had  lost  her  senses. 
In  November,  1794,  she  repeatedly  called  for  pen,  ink,  and 
paper,  with  which  she  was  at  last  indulged,  the  doctor  who 
attended  her  saying  that  she  must  be  pacified  by  compliance, 
but  that  nothing  she  could  write  would  be  valid.  Her  hands 
being  loosed  from  a  strait  waistcoat,  she  walked  about  in  a  great 
agitation,  wrote  on  several  pieces  of  paper  which  she  afterwards 
tore,  and  at  last  produced  a  most  perfect  and  well  written  wiM, 
in  which  she  preferred  nieces,  the  descendants  of  a  sister  of  the 
whole  blood  J  to  sisters  of  the  half  blood;  being  asked  if  a  wit- 
ness was  necessary  to  authenticate  the  will,  she  answered  no, 
for  that  her  will  was  only  of  personal  property;  and  sealing  it, 
she  delivered  it  to  a  friend,  and  was  heard  afterwards  to  ex- 

I)res8  satisfaction  at  what  she  had  done.  She  soon  after  re- 
apsed  into  her  disorder,  in  which  she  continued  to  her  death. 
And  the  Delegates  affirmed  the  judgment  of  Sir  W.Wynne,  the 
judge  of  the  Prerogative  Court,  establishing  the  will. 

[^This  eminent  judge  cited  the  following  passsage  from  Swin- 
burne (p),  since  often  quoted:  "  If  a  lunatic  person,  or  one 
that  is  beside  himself  at  some  times  but  not  continually,  make 
his  testament,  and  it  is  not  known  whether  the  same  were 
made  while  he  was  of  sound  mind  and  memory  or  no,  then,  in 
case  the  testament  be  so  conceived  as  thereby  no  argument  of 
phrensy  or  folly  can  be  gathered,  it  is  to  be  presumed  that  the 
same  was  made  during  the  time  of  his  calm  and  clear  inter- 
missions, and  so  the  testament  shall  be  adjudged  good,  yea 
although  it  cannot  be  proved  that  the  testator  useth  to  have 
any  clear  and  quiet  intermissions  at  all,  yet  nevertheless  I 
suppose  that  if  the  testament  be  wisely  and  orderly  framed 
the  same  ought  to  be  accepted  for  a  lawful  testament." — Ed.]] 
But  if  other  circumstances  in  proof,  added  to  the  nature  of 
the  bequests,  should  raise  a  presumption  that  the  will  originated 
in  insanity,  an  aptness  of  expression  will  not  alone  suffice  to 
establish  it.  Thus  in  the  case  of  Clark  v.  Lear  and  ScarweU{g), 
in  the  ecclesiastical  courts,  in  March,  1791,  the  testator,  a 
middle-aged  man,  being  a  lunatic,  escaped  from  his  keeper,  and 
at  a  watering  place  fell  in  love  with  a  young  lady,  to  whom  he 
afterwards  sent  in  very  polite  terms  a  present  of  a  lottery  ticket, 
and  making  a  will,  rational  on  the  face  of  it,  left  her  a  legacy 
of  1000/.  But  though  it  was  argued  that  all  this  had  the  ap- 
pearance of  reason,  the  will  was  set  aside  as  being  bottomed  m 
insanity  (r). 

intervals  at  the  time  of  making  a  will, 

100.1  The  Attorney-General  v.  Pamther, 

John  Nicholl*8    3  Bro.  C.  C.  441  (cited  above);  Cogh- 

remarks  in  Evans  v.  Knight,  1  Add.    Ian  v.  Coghlan,  1  rhiQ.  180,*  WUlmmi 

237,238;  andonthe  mibjectof  lucid    v.  Omtdes,  &c.  1  Hagg.  077.     Tbe 
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\^"  There  is  a  partial  insanity  of  mind  and  a  total  insanity.  Partial  id. 
The  former  is  either  in  respect  to  things  quo€ui  hue  vel  illnd  '""^' 
insanire.  Some  persons  that  have  a  competent  use  of  reason 
in  respect  of  some  subjects,  are  yet  under  a  particular  dementia 
in  respect  of  some  particular  discourses,  subjects^  or  applica- 
tions ;  or  else  it  is  partial  in  respect  of  degrees.  And  this  is 
the  condition  of  very  many,  especially  melancholy  persons, 
who  for  the  most  part  discover  their  defect  in  excessive  fears 
and  griefs,  and  yet  are  not  wholly  destitute  of  the  use  of  rea- 
son ;  and  this  partial  insanity  seems  not  to  excuse  them  in  the 
committing  of  any  offence  for  its  matter  capital :  for  doubtless 
most  persons  that  are  felons  of  themselves,  and  others,  are 
under  a  degree  of  partial  insanity  when  they  commit  these 
offenceis.  It  is  very  difficult  to  define  the  invisible  line  that 
divides  perfect  and  partial  insanity;  but  it  must  rest  upon  eir^ 
cumstances  duly  to  be  weighed  and  considered  both  by  judge 
and  jury,  lest  on  the  one  side  there  be  a  kind  of  inhumanity 
towards  the  defects  of  human  nature,  or  on  the  other  side  too 
great  an  indulgence  riven  to  great  crimes."  These  are  the 
memorable  words  of  Lord  Hale,  quoted  by  Sir  John  Nicholi 
in  his  judgment  in  the  celebrated  case  of  Dew  v.  Clark,  which 
was  confirmed  by  the  judge's  delegate,  and  which  has  established 
the  doctrine,  that  partial  insanity  will  invalidate  a  will  which 
can  fairly  be  inferred  to  be  the  direct  offspring  of  that  partial 
insanity  (s).  But  in  the  case  of  a  person  sometimes  sane  and 
sometimes  insane,  the  Prerogative  Court  will  not  at  once  reject 
an  allegation  propounding  a  will  which  '*  sounds  to  folly,'' 
when  facts  are  pleaded  showing  that  the  deceased,  up  to  the 
time  of  his  death,  conducted  himself  in  the  ordinary  concerns 
of  life  as  a  sane  man  (t).  In  Le  Breton  v.  Fletcher  (m),  a  will 
was  pronounced  for  though  both  the  attesting  witnesses  de- 
posed to  the  testator's  incapacity. — Ed.] 

E.,  3  Jac.  1,  in  the  Star  Chamber,  in  Combe's  case  (x)  it  was  Penom  or  a 
agreed  by  the  judges,  that  sane  memory  for  the  making  of  a  JJSding?***'" 
will  is  not  at  all  times  when  the  party  can  speak  yea  or  no,  or 
had  life  in  him,  nor  when  he  can  answer  to  any  thing  with 
sense ;  but  he  ought  to  have  judgment  to  discern,  and  to  be  of 
perfect  memory,  otherwise  the  will  is  void. 

distinctioa  between  delirium  or  tern-  on  the  trial  of  Hadfield ;  Greenwood*s 

porary  madness,  and  permanent  in-  casCf  as  commented  on  by  Sir  J.  Ni- 

sanity,  is  pointed  out  by  Sir  J.  Nicholi  choll,  3  Add.  96 ;  and  by  Lord  Eldon 

in  Brogden  v.  Brown,  2  Add.  445. —  in  White  v.  WiUoRf  13  Ves.  89.    See, 

£o.]  too,  Lowe  v.  JoUiffe,  1  W.  Bl.  365 ; 

(«)  [I  Add.  279 ;  3  Add.  79.     In  Fuller  v.  Atkinson,  3  Hagg.  527 ; 

this  iudgment  the  criteria  of  insanity  Arhery  y.  Ashe,  1  Hagg.  214 ;    Le 

are  laid  down  with  much  precision  Breton  v.  Fletcher,  2  Hagg.  558.— 

and  accuracy.     A  commission  of  re-  Ed.] 


lieyr  was  refused  by  the  Lord  Chan-        {t)  X Arhery  v.  Ashe,  1  Hagg.  214.] 
cellor  (Lyndhunt)  m  this  case.    See        (t<)  [2  Hagg.  558.    See         '^ 
his  remarks,  5  Ross.  Chan.  Cas.  166,    v.  Jolliffe,  1  W.  Bl.  365.] 


(0  XArhe^ 
cellor  (LyndhuTst)  in  this  case.    See        (t<)  [2  Hag?.  558.    See  also  Lovii 
his  remarks,  5  Ross.  Chan.  Cas.  166,    v.  JolRffe,  1  W.  B~ 
167.    See  also  Lord  Exskine's  speech       (x)  Moor,  759, 
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[[A  man  may  not  be  of  a  sound  and  disposing  mind,  although 
he  be  not  absolutely  insane,  and  a  fit  object  for  a  commission 
of  lunacy  (y).  The  rules  by  which  the  competency  of  a  dis- 
posing mind  can  be  ascertained  are  laid  down  in  Marsh  v. 
Tyrrell^  and  Ingram  v.  Wyatt^  by  Sir  John  Nicholl  (2). — 
Ed.;] 

And  in  the  case  of  the  Marquis  of  Winchester y  T.,  41  Eliz.  (a), 
it  is  said,  that  by  the  law  it  is  not  sufficient  that  the  testator 
be  of  memory  when  he  maketh  his  will,  to  answer  to  familiar 
and  usual  questions;  but  he  ought  to  have  a  disposing  memoryi 
so  that  he  be  able  to  make  disposition  of  his  estate  with  under- 
standing and  reason:  and  this  is  such  memory  as  the  law  calls 
sound  and  perfect  memory. 

It  is  not  sufficient  that  the  testator  be  corporally  present 
when  he  signs  his  will,  if  in  truth  he  be  absent  as  to  mental 
purposes  {b). 

But  every  person  is  presumed  to  be  of  perfect  mind  and 
memory,  unless  the  contrary  be  proved ;  and  therefore  if  any 
person  go  about  to  impugn  or  overthrow  the  testament,  by 
reason  of  insanity  of  mind,  or  want  of  memory,  he  must  prove 
that  impediment (c). 

But  if  a  man  be  of  a  mean  understanding,  neither  of  the  wise 
sort  nor  of  the  foolish,  but  indifferent,  as  it  were  lietwixt  a  wise 
man  and  a  fool,  yea,  though  he  rather  incline  to  the  foolish 
sort ;  such  an  one  is  not  prohibited  to  make  a  testament :  un- 
less he  be  yet  more  foolish,  and  so  very  simple  and  sottish, 
that  he  may  easily  be  made  to  believe  things  incredible  or  im- 
possible, and  hath  not  so  much  wit  as  a  child  may  have  of  ten 
or  eleven  years  of  age,  who  is  therefore  intestable  by  the  law, 
for  want  of  judgment  (rf). 
Penonin  He  that  is  overcomc  with  drink,  during  the  time  of  his 

**°^'^'  drunkenness,  is  compared  to  a  madman ;  and  therefore  if  he 
make  his  testament  at  that  time,  it  is  void  in  law.  Which  is 
to  be  understood,  when  he  is  so  excessively  drunk,  that  he  is 
utterly  deprived  of  the  use  of  reason  and  understanding;  other- 
wise if  he  be  not  clean  spent,  albeit  his  understanding  be  ob- 
scured, and  his  memory  troubled,  yet  he  may  make  his  testament 
being  in  that  case  (e).  [[This  is  the  last  class  of  non  compotes 
mentioned  by  Lord  Coke. 

[[Intoxication  is  considered  by  testamentary  courts  as  a  tem- 
porary insanity,  which  ceases  with  the  exciting  cause  (/),  and 

(y)  [Per  Lord  Chief  Baron  Eyre,  (a)  6  Co.  23. 

in  Mountain  v.  Bennett,  1  Cox,  356 ;  (b)  Right  v.  Price,  1  Doug.  Rep. 

and  as  to  idiots,  see  Swinburne,  pt.  2,  241. 

8. 4,  pi.  2 ;  Beverlei/*s  case,  4  Co.  1 246 ;  (c)  Swin.  77. 

Bac.  Ab.  Idiots.]  (d)  Swin.  80. 

(z)  [2  Hasg.  122;  1  Hagg.  401.  (e)  Swin.  pt.  2,  s.  6. 

See  also  Herbert  v.  Lawns,  1  Chan.  (/)  [  Wheeler  and  Batsford  v.  Al- 

Rep.  24 ;  Dyer,  72  a,  in  maiv. ;  Ball  derson,  3  Hagg.  602.] 
r.  Mmnin,  3  Bligh's  N.  S.  374.] 
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where  no  fixed  and  settled  delusion  is  shown^  and  consequently 
no  decided  actual  insanity  and  extravagant  acts  are  accounted 
for  by  the  excitement  of  liquor,  while  at  times  the  mind  was 
sound ;  in  order  to  avoid  a  will,  it  must  be  proved  that  the  de- 
ceased was  so  excited  by  liquor,  or  so  conducted  himself  during 
the  particular  act,  as  to  be  at  that  moment  legally  disqualified 
firom  giving  efiect  to  such  an  act  (g) ;  for  insanity,  it  has  been 
remainked,  may  be  latent,  but  there  can  be  no  such  thing  as 
latent  ebriety  (A). 

Srhe  1  Vict  c.  26  (see  sect.  8),  does  not  afiect  the  law  as  Married  Wo- 
e  wills  of  married  women. — Ed.]  """" 

By  a  constitution  of  Archbishop  Stratford  :  *'  Whereas 
divers  persons  do  hinder  or  endeavour  to  hinder  the  free  mak- 
ing and  execution  of  the  testaments  of  women,  either  sole  or 
married ;  we  decree,  that  none  shall  henceforth  do  the  same 
on  pain  of  the  greater  excommunication  (i)." 

And  Lindwood  (A),  in  his  commentary  hereupon,  contends 
for  the  capacity  of  married  women  to  make  a  will,  in  pursu- 
ance of  this  constitution ;  especially  where  such  woman  hath 
brought  a  large  fortune  to  her  husband,  who  perhaps  had  no- 
thing^ of  his  own  before. 

CThe  civil  law  made  no  distinction  in  the  case  of  a  married 
woman  as  to  the  power  of  making  a  will. — Ed.] 

Two  years  after  the  making  of  this  constitution,  we  find  a 
petition  of  the  commons  in  parliament,  that  whereas  there  was  a 
constitution  made  by  the  prelates,  that  women  married  (ni^  and 
femes)  might  make  a  will,  it  might  be  ordained  that  the  people 
should  remain  in  the  same  state  as  they  had  been  accustomed 
to  be  in  the  times  of  the  king's  progenitors:  to  which  it  is  an- 
swered as  to  this  matter,  that  the  king  wills  that  law  and  reason 
be  done  (/)• 

And  by  the  statute  of  the  34  &  35  Hen.  8,  c.  5,  s.  14,  "it  is 
enacted,  that  **  wills  or  testaments  made  of  any  manors,  lands, 
tenements  or  other  hereditaments,  by  any  woman  covert,  shall 
not  be  taken  to  be  good  or  effectual  in  the  law." 

But  nevertheless,  a /<?i72e  covert  may  have  a  power  given  her 
by  settlement,  so  to  dispose  of  land  by  writing  in  the  nature  of 
a  will,  as  to  prevent  its  going  to  the  heir,  namely: — 1.  By 
vesting  the  legal  estate  in  trustees,  and  giving  her  a  power  to 

(g)  iW heeler  and  BaUford  v.  Al-  Butler  v.  Mulvihill,  1  Bligh,  137 ; 

denon,  3  Hagg.  602.]  Say  y,  Barwick,  1  Ves.  &  B.  195 ; 

(A)  lAj^rey  y.  Hilt,  2  Add.  206 ;  Pitt  v.  Smith,  3  Campb.  33 ;    Mac 

BUlingkurtt  v.  Vickers,  1  Phill.  191.  diarmid  y,  Macdiarmid,  3  Bligh's  N* 

See  also  Rear  y.  Wright,  where  a  rule  S.  374,  for  analogous  cases  of  deeds 

was  obtained  to  show  cause  why  a  obtained  from  intoxicated  persons.^— 

criminal  information  should  not  be  £d.] 
obtained  against  persons  for  endea-        (t)  Lind.  173. 
voming  to  procure  a  will  from  a  wo-        {k)  Ibid, 
man  immoderatdy  addicted  to  liquor.        (/)  Oibs.  461;  Rot.  Pari.  18  £dwi 

See  Cooke  v.  CUnpoorth,  18  Yes.  12 ;  3^  \% 


men. 
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Married  Wo-  appoint  the  uses ;  2.  By  agreement,  which,  according  to  some 

authorities,  a  court  of  equity  will  compel  the  heir  to  execute 

by  a  proper  conveyance  (m).  Although  others  seem  to  doubt 
whether  such  an  agreement,  while  resting  in  agreement,  though 
it  bind  the  husband,  can  defeat  the  right  of  the  heir  at  law(»). 

And  also  of  goods  and  chattels,  the  wife  cannot  make  her 
testament  without  the  licence  or  consent  of  her  husbandi  be- 
cause by  the  laws  and  customs  of  this  realm,  so  soon  as  a  man 
and  woman  are  married,  all*  the  goods  and  chattels  personal 
that  the  wife  had  at  the  time  of  the  spousals  or  celebration  of 
the  marriage  or  after,  and  also  the  chattels  real,  if  he  overlive 
his  wife,  belong  to  the  husband  by  reason  of  the  said  marriage, 
and  therefore  with  good  reason  she  cannot  give  that  away  which 
was  hers  without  the  sufferance  or  grant  of  the  owner  (o). 

And  albeit  the  testament  be  made  before  the  marriage,  yet 
she  being  intestable  at  the  time  of  her  death,  by  reason  her 
husband  is  then  living,  the  testament  is  void ;  for  it  is  neces- 
sary to  the  validity  of  such  testament,  that  the  testator  have 
ability  to  make  a  testament,  not  only  at  the  time  of  making 
thereof,  when  the  testament  receiveth  its  essence  and  being, 
but  also  at  the  time  of  the  testator's  death,  when  the  testament 
receiveth  its  strength  and  confirmation  {p). 

And  albeit  the  wife  do  overlive  the  husband,  yet  the  tes- 
tament made  during  the  marriage  is  not  good,  because  she  was 
intestable  at  the  time  of  the  will  making ;  but  if  the  testament 
being  made  during  the  coverture,  she  do  approve  and  confirm 
the  same  after  the  death  of  her  husband,  in  this  case  the  devise 
is  good,  by  reason  of  her  new  consent  or  new  declaration  of 
her  will,  for  then  it  is  as  it  were  a  new  will  (y). 

And  although  the  will  be  made  before  marriage,  and  the 
wife  survive  the  husband,  yet  it  seemeth  that  the  will  shall  not 
revive  upon  the  husband's  death.  As  in  the  case  of  Mrs.  Lewis 
some  years  ago,  before  the  delegates : — Mrs.  Lewis,  a  widow, 
made  a  will ;  soon  after,  she  married  again  ;  in  some  time  her 
second  husband  died,  and  she  again  became  a  widow,  without 
any  children  by  either  husband.  The  will  which  she  made  in 
her  first  widowhood  remained,  and  being  found  after  her  death, 
the  question  was,  whether  it  was  a  good  will  or  not.  The 
counsel  for  the  will  cited  many  authorities  from  the  civil  law, 
and  showed,  that  among  the  Romans,  if  a  man  had  made  his 
will,  and  was  afterwards  taken  captive,  such  will  revived  and 
became  again  in  force,  by  the  testator's  repossessing  his  liberty. 
But  is  was  observed,  on  the  other  hand,  that  marriage  is  a  vo* 
luntary  act,  but  captivity  is  the  effect  of  compulsion.    And  the 

(m)    Wright  V.  Lord  Cadogan,  6  191,  and  Lord  Thurlow'a  opinion  in 

Bro.  P.  C.  156  ;  cited  and  agreed  by  Hodsden  v.  Lhyd,  2  Bro.  534. 
Lord  Kenyon,  in  Doe  v.  Steele,  2  T.        (o)  Swin.  88,  89. 
B^.6H.  Ip)  Swin.  88. 

(n)  S«e  Peacock  v.  Monk,  2  Yes.       (^)  Ibid. 
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will  was  adjudged  not  to  be  good.  And  in  the  case  of  Forse  y. 
HembUnge,  M.,  30  &  31  Eliz.  (r),  it  was  said,  that  if  a  man  of 
sane  memory  make  his  will,  and  afterwards  becometh  of  non- 
sane  memory,  this  is  no  countermand  of  the  will,  because  this 
is  done  by  the  act  of  Ood.  But  marriage  is  the  voluntary  act 
of  the  party,  and  amounteth  in  law  to  a  countermand  of  the 
wiU. 

S.  P.  on  the  will  of  Catherine  Calver,  who,  by  marriage  arti- 
cles between  her  and  Dr.  Hibbins,  had  a  power  to  dispose  of 
her  property  by  will  after  marriage  subsequent  to  the  articles, 
but  a  tew  hours  before  the  marriage  she  made  a  will,  which 
was  held  to  be  rcToked  by  the  marriage  («). 

But  yet  nevertheless,  upon  the  licence  or  consent  of  the  bus-  wi/e  majr  by 
band,  the  wife  may  make  her  testament  even  of  his  goods  {t).  m!E!ad   ^ 
THe  may  assent  to  his  wife's  will,  and  such  assent  will  entitle  "^*  •^*"' 
toe  wife's  executors  to  claim  such  articles  of  her  personal  estate 
which  would  have  been  her  husband's  as  administrator  (») ;  but 
a  general  assent  is  not  sufficient,  it  must  be  shown  that  be 
consented  to  the  particular  will  (ar). — Ed.]] 

But  albeit  the  husband  do  give  licence  to  his  wife  to  Hiake 
a  will  of  his  goods,  yet  he  may  revoke  the  same,  not  only  at  the 
making  of  tl^  will,  but  after  her  death,  at  the  least  (Swinburne 
says)  before  the  will  be  proved  (y). 

Yet  such  his  consent  (Dr.  Gibson  says)  shall  be  implied^ 
until  the  contrary  do  appear :  and  if  after  her  death  he  doth 
consent,  he  can  never  afterwards  dissent :  and  if  immediately 
upon  the  death  of  the  wife,  he  discourses  and  deals  with  the 
executor  whom  she  hath  appointed,  as  executor,  as  in  recom- 
mending  to  him  a  painter  for  escutcheons,  a  goldsmith  for 
rings,  or  the  like,  this  is  a  good  assent,  and  makes  it  a  good 
will ;  and  though  after  such  assent  given,  he  do  upon  the  sight 
of  the  will  dislike  it,  and  oppose  the  probate,  or  enter  a  caveat, 
such  disagreement  shall  not  hurt  the  will ;  and  when  there  is 
an  express  agreement  or  consent  that  a  wife  may  make  a  will, 
a  little  proof  will  be  sufficient  to  make  out  the  continuance  of 
that  consent  after  their  death,  but  it  is  necessary  to  prove  a 
disagreement  made  in  a  solemn  and  formal  manner  in  express 
words,  and  not  by  implication  (z).  [^And  where  the  will  is 
made  according  to  an  express  agreement,  it  is  said  that  a  slight 

Eoof  will  avail  to  make  out  the  continuance  till  death  (a).— > 

But  by  Lord  Hardwicke,  in  the  case  of  Henley  v.  Philips^ 


(r>  4  Co.  60, 61.  Henley  v.  Philip$,  2  Atk.  49.] 

(»)  Doe  V.  Staple^  2  T.  Rep.  684;        (y)  Swin.  89. 
Hodsden  ▼.  Lloyd,  2  Bro.  534.  (z)   Gibs.  461,  462;   [Roper  on 


(»)  Doe  V.  Staple,  2  T.  Rep.  684;        (y)  Swin.  89. 

(z)    Gibs.  461,  462;   [] 
(/)  Swin.  89.  Husband  and  Wife,  170,  2nd  ed.} 


(u)   [1  Roper  on  Husband  and        (a)  lFor$e  and  Hembiinge*s  cok,  4 
Wife,  170,  2nd  ed.]      ^  Co.  60, 61,  refenred  to  above.J 

(')  [^^  V.  Retiworth,  2Str8. 891 ; 
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July  17,  1740  (i). — Though  a  feme  covert  has  power  of  dis- 
posing of  a  sum  of  money  or  any  other  thing,  by  a  writing 
purporting  to  be  a  will ;  yet,  after  the  wife's  death,  the  proving 
it  in  the  spiritual  court  will  not  give  it  the  authority  of  a  will, 
but  it  will  still  be  considered  as  an  instrument  only,  or  an  ap- 
pointment of  such  sum  or  other  thing  in  pursuance  of  the 
power ;  and  before  it  is  proved  in  the  spiritual  court  as  a  tes- 
tamentary conveyance,  the  husband  ought  to  be  examined  there 
as  to  his  consent,  nor  till  then  will  it  have  the  effect  and  ope- 
ration of  a  will. 

If  a  woman  have  a  lease,  an  estate  by  extent,  the  next 
avoidance  of  a  church,  or  other  chattel  real,  these  are  not 
divested  out  of  her  into  her  husband  by  marriage,  but  in  case 
she  overlive  him,  they  continue  to  her  as  before,  no  alienation 
or  alteration  having  been  made  by  the  husband,  who  had  power 
to  dispose  of  them  by  gift  in  his  lifetime,  though  not  by  his 
will ;  yet  such  a  woman  in  her  husband's  lifetime  cannot  of  or 
for  these  things,  without  her  husband's  assent,  make  an  exe- 
cutor or  will ;  but  she  dying  before  him,  they  would  by  the 
operation  of  law  accrue  to  him  (c). 

Another  kind  of  goods,  or  rather  interest,  a  woman  may 
have,  to  wit,  debts  or  things  in  action,  which,  as  the  former, 
are  not  divested  out  of  her  by  marriage  into  her  husband,  nor 
yet  can  she  thereof  make  an  executor  without  her  husband's 
assent,  although  they  be  one  degree  farther  from  the  husband 
than  the  said  chattels  real ;  for  that  though  the  husband  do 
overlive  the  wife,  he  shall  not  be  entitled  to  them  as  to  the 
former.  But  if  the  wife  makes  him  executor  of  these,  as  she 
may,  or  if  after  her  death,  he  takes  out  administration  of  her 
goods,  then  he  is  thereby  entitled  to  them  {d). 

But  it  is  said,  if  a  woman  hath  pin-money  or  a  separate 
maintenance  settled  on  her,  and  she  by  management  or  good 
housewifery  saves  money  out  of  it,  she  may  dispose  of  such 
money  so  saved  by  her,  or  of  any  jewels  bought  with  it,  by 
writing  in  nature  of  a  will,  if  she  die  before  her  husband, 
and  shall  have  it  herself  if  she  survive  him,  and  the  same  shall 
not  be  liable  to  the  husband's  debts  (e). 

And  in  Feltiplace  v.  Gorges  (/),  Lord  Thurlow,  C,  held, 
that  a  wife  having  personal  property  secured  to  her  sole  and 
separate  use,  took  it  with  all  the  incidents  of  property,  and 
might  therefore  dispose  of  it  and  its  produce  by  will,  without 
the  consent  of  her  husband. 

QThe  principle  of  this  decision  was,  that  the  wife  having 
been  permitted  to  take  property  as  a  feme  sole  should  take 

(6)  2  Atk.  49 ;  [but  see  below,  Jen-  (e)  Swin.  a.  95  ;  Viner,  Baron  and 

kin  ▼.  Whitehouse^  Feme,  R.  a.  16. 

(c)  Went.  198 ;  Law  of  Test.  33.  (/)  3  Bro.  C.  C.  8 ;  S.  C^  1  Vei, 

(d)  Went.199 ;  Law  of  TestSS,  34.  jun.  46. 


([Qlfl(0  —  Who  may  mate  \7>efare  Jan.  1,  1838.]]  65 

it,  with  all  its  incidents,  amongst  which  is  the^'u^  disponendi  (g) 
of  property,  whether  in  possession  or  reversion,  whether  given 
to  trustees  for  the  wife's  separate  use,  or  without  their  inter- 
vention at  once  to  the  wife  (A). — Ed.] 

And  although  a  feme  covert  is  so  entirely  under  the  power  Power  of 
of  her  husband,  that  she  cannot  make  what  in  propriety  of  tolK*"*"*"* 
speech  is  a  will,  yet  she  may  make  what  is  called  an  appoint- 
ment.  And  the  usual  way  is,  for  the  intended  husband  to 
enter  into  a  bond  before  marriage  in  a  penal  sum,  conditioned 
to  permit  his  wife  to  make  a  will,  and  to  dispose  of  money  or 
legacies  to  such  a  value,  and  to  pay  what  she  shall  appoint, 
not  exceeding  such  a  value ;  and  in  such  case,  if  after  the 
marriage,  and  during  the  coverture,  she  makes  any  writing  pur- 
porting to  be  her  will,  and  disposes  legacies  to  the  value  agreed, 
though  in  strictness  of  law  she  cannot  make  a  will  without  her 
husband,  yet  this  is  a  good  appointment^  and  the  husband  is 
bound  by  his  bond  to  perform  what  is  appointed  (t). 

And  it  is  said  (A),  that  the  husband  may  bind  himself  by 
covenant  or  bond  to  permit  his  wife  by  will  to  dispose  of  lega- 
cies, and  this  will  be  such  an  appointment  as  the  husband  will 
be  bound  to  perform  (/) ;  yet  it  doth  not  operate  as  a  will,  nei- 
ther ought  it  to  be  proved  in  the  spiritual  court ;  for  the  pro- 
perty passeth  from  him  to  her  legatee,  and  il  is  his  gift :  and 
therefore  if  the  legatee  dieth  before  the  wife,  such  legacy  is  not 
lapsed ;  for  this,  in  strictness,  is  only  the  execution  of  a  trust, 
and  the  executor  or  administrator  of  such  legatee  shall  be  enti- 
tled. 

[[This  opinion  has  long  been  overruled;  and  it  is  now 
undoubted  law  that  a  testamentary  appointment  of  this  descrip- 
tion by  a  wife  must  obtain  probate  in  tne  ecclesiastical  court  {m) 
before  it  can  be  made  available  either  in  law  or  equity.  This 
court  limits  the  probate  to  the  property  comprised  within  the 
power  of  appointment ;  and,  although  the  former  practice  was 
otherwise,  does  not  now  require  the  husband's  concurrence  to 

{g)  [See  2  Roper  on  Husband  and  Vaughan  Williams   in  bis  note  to 

Wife,  182 ;  Ledvard  v.  Garland^  1  p.  4,  vol.  i.  of  Executors  and  Admi- 

Curt,  288  ;    AUen  ▼.   BradskaWt   1  nistrators. — Ed.] 
Curt.  110—123;  In  the  goods  of  Mun-        (h^  [In  tbiscasethe  court  of  equity 

day,  deceased,   1  Curt.  590  ;   Braham  considers  tbe  busband  as  a  trustee  to 

▼.  BurcheUf  3  Add.  263  ;   Peacock  v.  tbe  separate  use  of  tbe  wife ;   see  tbe 

Monk,  2  Ves.  sen.    191  ;    Rich  v.  autborities  collected  in  Tappendcn  v. 

Cockell,  9  Ves.  369;    Wagstaffe  v.  IFfl/sA,  1  Pbill.352  ;  Rol/ev.  Budder, 

Smith,  9  Ves.  520  ;  Heatl^  v.  Tho-  Bunb.  187  ;  Parker  v.  Brooke,  9  Ves. 

mas,  15  Ves.  596 ;  Dalbiac  v.  Dalbiac,  583 ;  see  Braham  v.  Burchell,  3  Add. 

16  Ves.  116  :    Bullpin  v.  Clarke,  17  263,  cited  above.— Ed.] 
Ves.  365  ;   Power  v.  Baily,  1  Balls        (i)  Swin.  a.  94;  1  Vem.244. 
&Beafy,  49;   Greatlif  v.  Noble,  3        (/c)  1  Mod.  211. 
Madd.  94  ;  Stuart  v.  Lord  Kirkwall,        (/)  Harriot  v.  Kingsman,  Cro.  Car. 

ibid.  389 ;  Acton  v.  White,  1  Sim.  &  219. 

Sto.  429 ;  and  some  otber  cases  on        (m)  [Sugden  on  Powers,  cbap.  3 ; 

the  tame  ftalject  collected  by  Mr.  2  Roper,  c.  19.] 

VOL.  IV.  F 
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Power  of       be  specified  before  the  admission  of  the  instrument  to  pro- 
to^'ihejw    bate(n),  though  it  will  inquire  and  decide  in  the  first  instance 

2!!!!l whether  the  power  has  been  duly  executed.     In  the  recent 

case  of  Allen  v.  Bradshaw  (o),  the  judge  of  the  Prerogative 
Court  of  Canterbury  (Sir  H.  Jenner)  held,  that  a  power  given 
to  difeme  covert  to  dispose  of  personal  property  by  will  **  to  he 
by  her  signed  and  published  in  the  presence  of  and  to  be  attested 
by  two  or  more  credible  witnesses,  '  was  not  duly  exercised  by  a 
writing  purporting  to  be  her  will,  and  to  be  signed,  but  omitting 
to  state  that  it  was  published  by  her  in  the  presence  of  two  wit- 
nesses. The  judge  held  that  extrinsic  evidence  of  the  fact  of 
publication  was  not  admissible,  observing,  **  it  is  undoubtedly 
true  that  this  court  is  always  anxious  to  carry  the  intentions  of 
testators  into  effect  so  far  as  the  law  will  permit ;  but  then  it 
must  first  ascertain  that  the  alleged  testator  had  a  legal  capacity 
to  make  his  will,  before  it  can  inquire  as  to  the  intention  with 
which  the  testamentary  act  was  executed  :  it  cannot  grant  pro- 
bate of  the  will  of  a  married  woman,  when  that  fact  appears, 
without  requiring  the  production  of  the  instrument  under  which 
she  has  acquired  a  privilege  to  which  she  was  not  before  enti- 
tled ;  and  when  it  is  satisfied  that  she  has  thepotestas  testandi, 
the  court  must  then  see  that  she  has  complied  with  the  requisite 
formalities'* — Ed.]] 

And  in  the  case  of  Jenhin  v.  Whitehouse,  M.,  31  Geo.  2, 
by  Lord  Mansfield,  C.  J.  In  a  cause  of  Ross  v.  Ewer^  in 
chancery,  July  5,  1744,  there  was  a  power  to  a,  feme  covert  to 
appoint  by  will.  And  the  Lord  Chancellor  held  clearly,  though 
such  will  operates  as  an  appointment,  that  it  must  be  proved 
in  the  spiritual  court ;  and  he  would  not  proceed  till  the  will 
was  so  proved.  He  said  it  was  not  material  for  him  in  that 
case  to  consider  of  the  precise  form  in  which  it  was  to  be 
proved,  whether  by  a  strict  probate,  or  by  granting  administra- 
tion with  the  appointment  in  nature  of  a  will  annexed ;  and 
therefore  that  point  was  not  entered  into ;  but  the  fact  that  the 
paper  was  her  will,  in  case  she  had  power  to  make  one, 
must  be  established  by  the  ecclesiastical  court ;  for  such  an 
appointment  is  in  the  nature  of  a  will,  and  attended  with  all 
the  consequences  of  a  will.  And  as  to  the  point  that  money 
disposed  under  the  execution  of  a  power  by  such  a  will  should 
not  lapse,  this  was  fully  considered  and  contradicted  in  the 
cause  of  The  Duke  of  Marlborough  v.  The  Earl  of  Carlisle 
and  others,  Nov.  26,  1750.  The  cases  that  have  been  cited 
in  this  cause  show  that  administration  may  be  granted,  with 
the  appointment  annexed,  which  proves  it  to  be  testamentary ; 

(w)  ITappeiiden  v.  Walihf  1  Philliin.  whole  law  on  this  point  will  be  found 

352;    Mosf  ▼.  BrandeTf  ibid.  254;  in  Allen  v.  Bradshaw,  1  Curt.  110, 

Boxley  v.  Stubbingtotij    1  Lee,  540;  121.] 
Keller  v.  Bevoir,  ibid.  563  ;    Temple        (o)  [1  Curt.  110, 121.] 
r.  Walker,  d  Phillim.  394.    But  the 
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for  nothing  can  be  annexed  to  an  administration  but  a  testa-  ^^T^qJ^^^^ 
mentary  disposition^  which  is  proved  and  established  by  the  io'^umVmm 

ecclesiastical  court  in  that  form  (p).     But  if  the  question  be,  ^!!!l 

whether  the  wife  had  a  power  to  make  an  appointment  in  the 
nature  of  a  will,  and  thereby  to  deprive  the  husband  of  any 
benefit  which  by  law  would  devolve  upon  him  in  consequence 
of  her  death,  that  is  a  question  proper  to  be  considered  at  law ; 
and  if  she  had  no  such  power,  this  court  will  grant  a  pro- 
hibition (q). 

If  in  the  case  where  sifeme  covert  cannot  make  a  testament 
without  the  husband's  licence,  the  husband  grants  a  licence  to 
the  wife  to  make  a  testament  of  a  certain  portion  of  his  goods, 
and  the  wife  so  licensed  doth  make  one  testament,  and  after- 
wards another,  and  perhaps  a  third  or  fourth,  the  licence  shall 
be  understood  of  the  last  testament,  and  not  of  the  first  (r). 

H.,  4  Geo.  2,  King  v.  Bettesworth(s\  mandamus  to  grant 
administration  to'  John  Cullom  or  Joan  his  wife  :  return,  that 
by  articles  before  marriage  it  was  agreed  that  the  wife  should 
have  power  to  make  a  will  and  dispose  of  her  leasehold  estate ; 
that  pursuant  to  this  power  she  made  a  will,  and  her  mother 
executrix,  who  has  duly  proved  the  same.  To  this  return  it 
wa3  objected,  that  she  might  have  things  in  action  not  covered 
by  the  deed,  and  the  husband  was  in  all  events  entitled  to  an 
administration  to  them.  On  the  other  hand,  it  was  insisted 
that  with  the  consent  of  the  husband  she  might  make  a  will ; 
and  here  is  his  consent  by  being  party  to  the  deed.  But  by 
the  court :  A  general  consent  to  make  a  will  doth  not  seem  suffi- 
cient, but  there  should  be  a  consent  to  that  particular  will : 
besides,  this  is  going  beyond  her  power,  which  did  not  extend 
to  the  making  an  executor.'  This  is  rather  an  appointment 
which  in  equity  will  control  the  administration  as  to  the  lease- 
hold estate  than  a  will ;  and  as  there  may  be  other  effects  not 
covered  by  the  deed,  the  return  is  ill,  and  there  must  be 
a  peremptory  mandamus. 

In  Scammell  v.  Wilkinson  (0,  T.,  42  Geo.  3,  prohibition  is  to  win  of  wife 
the  spiritual  courts,  if  a  suit  be  instituted  to  obtain  b,  general  ^ro'  d^aibor^Hai- 
bate  of  the  will  of  a  woman  made  during  coverture,  though  with  *»»"**• 
her  husband's  consent,  and  though  she  survived  him ;  for  he  could 
not  by  any  assent  of  his  enable  her  to  dispose  by  any  will  made 
during  her  coverture  of  property,  which  she  might  acquire  after 

(p)  That  the  will  of  a  feme  covert  regular  course  in  cases  like  this,  is  for 

cannot  be  given  in  evidence  till  it  has  the  spiritual  court  not  to  give  probate 

been  proved  in  the  ecclesiastical  court,  of  the  will,  but  administration  with 

see  also  Stone  v.   Foryth,  2  Doug,  the  will  as  a  testamentary  paper  an- 

Rep.  707,  where  Lord  IJansficld  says,  nexed. 

if  the  ecclesiastical  court  will  not  grant  (q)  Burrow,  431. 

probate,  the  proper  course  is  to  appeal  (r)  Law  of  Test.  37. 

to  the  Del^ates.     Mr.  Douglas  (in  (t)  Stra.891. 

note  t,  ibid.  p.  150)  observes,  that  the  (0  2  East's  Rep.  652. 
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his  death,  but  only  of  property  over  which  he  himself  had 
a  disposing  power. 

[[But  the  will  of  a  feme  covert,  made  during  coverture  in 
virtue  of  powers  vested  in  her  by  a  marriage  settlement,  is  not 
revoked  by  her  surviving  her  husband  («).  The  queen  consort 
may  make  her  will  like  aifetne  sole  (x),  and  so  may  a  woman 
whose  husband  is  banished  by  act  of  parliament  (y) ;  and  if 
a  married  woman  who  is  a  foreigner  be  entitled  by  the  law  of 
her  domicile  to  make  a  will,  die  in  this  country,  probate  will 
be  granted  of  her  will  here(z). — Ed.]] 

But  \{afeme  covert  is  executrix  to  some  other  person,  and 
in  that  right  hath  divers  goods  and  chattels,  these  are  not 
divested  out  of  her,  because  she  hath  them  not  merely  to  her 
own  use,  but  as  representing  the  person  of  another ;  and 
therefore  in  this  case  (Swinburne  says)  the  wife  may,  for  the 
continuation  of  the  executorship,  make  an  executor,  and  con- 
sequently a  testament,  without  the  consent  or  assent  of  her 
husband  (a). 

See  this  doctrine  agreed  by  Lord  Thurlow,  C,  in  Hodsdon 
V.  Lloyd  ib). 

But  if  an  executrix  use  the  goods  of  a  testator  as  her  own, 
and  afterwards  marry,  and  then  treat  them  as  the  goods  of  her 
husband,  she  will  not  be  allowed  to  object  to  their  being  taken 
in  execution  for  her  husband's  debts  (c). 

But  this  rule,  that  a  feme  covert  executrix  may  make  her 
will  of  those  goods  whereof  she  is  executrix,  is  restrained  in 
two  cases : 

The  first  is,  where  she  doth  not  make  an  executor,  but 
bequeaths  the  goods  whereof  she  is  executrix  by  devise  or 
legacy :  in  this  case  the  will  is  void,  because  an  executor  may 
not  dispose  of  the  goods  of  the  testator  otherwise  than  to  the 
use  of  the  testator,  to  the  payment  of  his  debts  and  perform- 
ance of  his  will ;  and  therefore  may  not  give  or  devise  the 
same  by  legacy,  for  that  were  to  dispose  of  the  testator's  goods 
as  if  they  were  the  proper  goods  of  the  executor,  and  to  convert 
the  same  to  the  private  use  of  the  legatee,  and  not  the  use  of 
the  testator.  But  when  an  executor  doth  only  make  another 
executor,  the  second  executor  doth  stand  chargeable  and 
accountable  for  the  distribution  of  the  first  testator*s  goods  to 
the  use  of  the  same  testator  as  did  the  former  executor,  and 
is  not  by  the  laws  of  the  land  reputed  for  the  executor  of  the 
executor,  but  of  the  former  testator,  and  so  is  not  a  legatee  {d)* 

(tt)     [Monoan    v.    Thompson^    3  (a)  Swin.  89 ;  Law  of  Test.  34. 

Hagg.  239.]  {h)  2  Bro.  C.  C.  543,  et  seq, ;   [2 

(x)  [2  Bla.  Comm.  498.]  East,  556, 557 ;  1  Roper  on  Husband 

(y)  IPortlandv.  Prodgers,  2  Vern.  and  Wife,  189.] 

104;  Comptonv.  Co/Zinson,  2  Bro.  C.  (c)  Quick  v.  Sir  Wm.  Staines,  I 

C.  385.]  Bos.  &  Pul.  293. 

{z)  lln  the  goods  of  Maraver  (a  (d)  Law  of  Test  35, 36 ;  Swin.  90. 
Spamard),  1  Hagg.  498.] 
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The  second  is,  where  she  is  not  only  executrix,  but  legatee  f!^,JJJJ^'^ 
also,  and  hath  accepted  of  the  thing  bequeathed  not  as  execu-  m!^  otiJ^  ^ 

trix,  but  as  legatee ;  and  in  this  case  the  will  of  the  feme  covert  ^*"^ 

is  also  void.  For  she,  taking  the  thing  bequeathed  not  as 
executrix  but  as  legatee,  doth  thereby  make  it  her  own  proper 
goods,  and  consequently  her  husband's,  and  therefore  cannot 
be  given  from  him  without  his  licence  or  consent.  If  it  doth 
not  appear  whether  the  wife  took  the  thing  bequeathed  as 
executrix  or  legatee,  it  shall  be  presumed  she  took  it  as  execu- 
trix (e). 

And  although  Sifeme  covert^  being  executrix,  may  make  her 
testament  and  appoint  an  executor  of  those  goods  which  she 
bath  as  executrix,  and  not  as  legatee,  without  her  husband's 
assent ;  yet  the  profit  and  fruit  which  arise  out  of  those  goods 
which  she  hath  as  executrix  during  the  marriage,  as  calves. 
Iambs,  and  such  like  profit  of  kine,  sheep,  and  cattle,  do  belong 
to  the  husband,  and  not  to  herself  as  executrix ;  and  therefore 
she  cannot  make  her  testament  of  such  fruits  and  profit  without 
her  husband's  approbation  (/). 

Civilians,  whilst  they  declare  that  force  and  fraud  vitiate 
a  will,  tolerate  those  alluring  manners  and  that  engaging 
address  by  which  infirm  testators  are  too  often  induced  to 
disinherit  their  immediate  heirs  {g)»    But  with  two  exceptions: 

1.  Unless  the  testator  be  induced  to  make  his  will  by  false 
suggestions  and  lies,  which  are  in  truth  a  species  of  fraud ; 

2.  Unless  prayers  and  intreaties  be  so  frequently  repeated  that 
they  operate  as  a  sort  of  force  (A). 

That  testament  is  to  be  repelled  which  is  made  upon  just  Penon  noder 
fear,  that  is,  such  a  fear  as  may  move  a  constant  man,  as  the  JrVi^.  ^* 
fear  of  death,  or  of  bodily  hurt,  or  of  imprisonment,  or  of  the 
loss  of  all  or  most  part  of  one's  goods,  or  the  like ;  whereof 
no  certain  rule  can  be  delivered,  but  it  is  lefl  to  the  discretion 
of  the  judge,  who  ought  not  only  to  consider  the  quality  of 
the  threatenings,  but  also  the  persons  as  well  threatening  as 
threatened :  in  the  threatening,  his  power  and  disposition ;  in 
the  person  threatened,  the  sex,  age,  courage,  pusillanimity, 
and  the  like.  But  if  the  testator  afterwards,  when  there  is  no 
cause  of  fear,  do  ratify  and  confirm  the  testament,  it  seemeth 
to  be  good  in  law  (»). 

If  a  man  makes  a  will  in  his  sickness,  at  the  over  importu-  importaniiy. 
nity  of  his  wife,  to  the  end  he  may  be  quiet,  this  shall  be  said 
to  be  a  will  made  by  restraint,  and  shall  not  be  good  (A). 

(e)  Swin.  90;  Law  of  Test.  36.  authorities  there  cited. 

(/)  Ibid.  {i\   Swin.   475,    476;    [Godolph. 

{g)  Dig.  28,  5,  70,  and  29,  6,  3 ;  pt.  i.'  c.  9.] 

Cod.  6,  34,  3;  Sandc,  lib.iv.  tit.  1,  (A)  [By  RoUe,  C.  J.  in  Hacktr  v. 

Dcf.  11.  Newborn^   Styl.  427;  see  too  X//m- 

(A)  See  Saxideubisupra^  and  Swin-  kin  y,  Bebb^  1  Lee,  1 ;  Monet/penmf 

borne,  port  viL  sects.  4,  18,  wiih  the  v.  Brown^  8  Viu.  Ab.  107  ."^ 
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importanity.  [[If  actual  forcc  Were  used,  however  perfectly  the  party 
might  be  in  his  senses,  and  however  accurate  his  compliance 
with  the  requisite  formalities,  the  will  so  procured  is  a  nul- 
lity (/).  The  fear  which  prevents  the  libera  voluntas  requisite 
for  the  making  of  a  will  must  be  such  as  cadere  in  canstantem 
virum  posset  (m). — Ed.T 

But  if  the  person  wno  makes  the  motion  be  not  any  ways 
suspected,  and  it  also  appears  by  some  conjectures  that  the 
sick  person  had  a  desire  to  make  his  will,  in  this  case  the 
testament  is  good  («). 

[[The  question  is,  whether  he  had  liberum  animum  tes- 
tandi  (o). 

[[Importunity,  to  render  a  will  invalid,  must  be  such  as  take 
away  free  agency  from  the  testator,  such  as  he  is  in  too  weak 
a  condition  to  resist  (p) ;  and  therefore,  though  a  testament 
made  by  interrogatories  may  be  valid,  it  is  watched  with 
greater  jealousy  by  the  court  of  probate  than  an  ordinary 
case  (y), 

[[So  as  to  influence,  in  order  to  vitiate  a  will,  it  must,  like 
importunity,  rise  to  such  a  degree  as  to  destroy  the  free  agency 
of  the  testator — to  be  tantamount  to  force  or  fear  in  coercing 
him.  But  neither  affection  nor  flattery,  nor  honest  persuasion, 
nor  capricious  partiality,  destroy  the  validity  of  a  testamentary 
act  (r) ;  nor  is  it  necessary  that  the  will  should  originate  with 
the  testator,  provided  he  understands  and  sanctions  the  disposi- 
tion suggested  to  him  {s). 

[[But  persuasion  used  to  a  testator  on  his  death-bed  may 
amount  to  the  effect  of  force  or  fear  {t).  And  where  a  dominion 
has  been  acquired  over  a  person  who  may  be  sane  for  general 
purposes,  and  capable  of  managing  his  affairs  in  general,  so  as 
to  prevent  the  exercise  of  the  discretion  he  usually  exercises  in 
the  particular  case  of  making  his  will,  such  dominion.  Chief 
Baron  Eyre  says,  would  vitiate  the  will,  though  very  difficult 
of  proof  (m).  Of  such  a  character,  it  should  seem,  might  be 
influence  unduly  exerted  on  religious  feelings  (x).  In  Wyatt 
V.  Ingram^  the  will  was  made  in  favour  of  the  attorney  and 
agent  of  the  testator,  prepared  from  instructions  conveyed  by 


Inflaence. 


Persnasion 
on  a  Death- 
bed. 


(I)  [Mountain  v.  Bennet,  1  Cox. 
355,  by  Chief  Baron  Eyre.] 

(m)  [Godolph.  pt.  iii.  c.  25,  s.  8 ; 
Swin.  pt.  vii.  s.  2,  pi.  7.] 

(n)  Law  of  Test.  53. 

(o)  [2  Bla.  Coram.  497.] 

{p)  \Kindbridc  v.  Harrison,  2  Phil. 
551.] 

(q)  [Green  v.  Skiptoorth,  1  Phil. 
58.] 

(r)  [\Villiams  v.  Goude,  1  Hagg. 
S81 ;  Bird  V.  Bird,  2  Hagg.  142 ; 
Constable  v.  Tuffnell,  4  Hagg.  485.] 


(s)  \Comiahle  v.  Tuffnellf  4  Hagg. 
477  ;  3  Knapp,  pt.  i.  122  ;  Wise  v. 
JohmoUy  1  Lee,  600.] 

(0  [Munn  V.  Robinson,  2  Hagg. 
179 ;  Sir  W.  Wynne,  in  Dickinson  v. 
Moss  J 1790;  Higginson  v.  Colcot,  1 
Lee,  138.] 

(u)  iMountain  v.  Bennet,  1  Cox, 
355.] 

(:r)  [Norton  v.  Rellv,  2  Eden, 
286 ;  Huguenin  v.  Boseby,  14  Ves. 
273.] 
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thefather  of  the  attorney,  and  the  codicil  by  the  attorney  him-  impofumity, 


self:  this  will  was  declared  invalid  by  the  prerogative  court  of 
Canterbury  (Sir  J,  Nicholl),  whose  sentence  was  appealed 
from  to  the  Delegates  ;  they  being  equally  divided  in  opinion, 
a  commission  of  adjuncts  was  issued,  which  reversed  the  sen- 
tence of  the  court  below.  A  commission  of  review  was  applied 
for  and  refused  (^).  In  Tyrrell  and  Harding  v.  Marshy  Sir 
John  Nicholl  set  aside  a  will  made  under  a  power  by  a  feme 
covert,  on  the  ground  that  it  had  been  obtained  by  the  undue 
influence  of  her  husband  after  her  faculties  were  impaired. 
His  decision  was  appealed  from  to  the  Delegates,  who  gave  no 
sentence.  A  commission  of  review  was  issued,  when  the 
parties  entered  into  a  compromise  and  reversed  the  sentence 
by  consent  (z).  In  Trimlestown  v.  Dalton,  on  appeal  from 
the  Irish  Court  of  Chancery  to  the  House  of  Lords,  it  was 
held  that  undue  influence  might  vitiate  the  provisions  in  the 
will  favourable  to  the  person  exercising  such  influence,  without 
destroying  the  validity  of  the  will  as  far  as  it  respected  other 
parties  (a).— Ed.]] 

If  a  will  be  proved  to  have  been  obtained  by  fraud  or  force,  Frtwi  «• 
it  will  be  set  aside  in  the  proper  court  (ft).  And  when  legacies  **^** 
were  procured  by  fraud,  the  Court  of  Chancery  has  in  many 
cases  decreed  them  to  be  trusts  (c).  Error  may  also  in  some 
cases  affect  a  will,  especially  if  it  appear  that  the  testator  was 
solely  actuated  by  an  almost  insuperable  mistake,  which  has 
made  him  neglect  the  performance  of  some  urgent  duty :  for 
the  presumption  is,  that  had  he  not  been  led  into  an  error,  he 
could  not  thus  have  willed.  And  this  is  the  case  mentioned  by 
Cicero  in  his  treatise  De  Oratore  (rf),  and  quoted  by  Grotius(c), 
and  by  Lord  Mansfield  in  Brady  v.  Cuhitt{f).  "What 
cause,"  says  Cicero,  "  could  be  of  greater  moment  than  that  of 
the  soldier,  whose  death  being  announced  at  home  by  a  false 
messenger  from  the  army ;  the  father  believing  the  report,  al- 
tered his  will,  appointed  another  person  his  heir,  and  died? 
The  affair  was  brought  before  the  centumvirs  when  the  soldier 
returned  home  and  sued  for  his  paternal  inheritance,  as  a  son 

f>assed  over  in  his  father's  will,  namely,  the  question  of  civil 
aw  in  that  cause  was,  '  Can  a  son  be  disinherited  of  his  pater- 
nal goods,  whom  his  father  has  neither  appointed  heir  by  his 
testament  nor  disinherited  by  name  V  "  The  last  reason  men- 
tioned by  the  author  would  have  been  sufficient  to  annul  the 

iy)  [1  Hagg.  384;   3  Hagg.  466.  v.  Tracy,  1  P.  Wms.  287. 

See  cases  cited  in  noteJ\  (c)  Treatise  on  Equity  by  Fon- 

(z)  ri  Hagg.  84 ;   3  Hagg.  471.]  blanque,  vol.  i.  p.  64 ;  vol.  ii.j).  380 ; 

(a)  \l  Dow,  New  Series,  85.   See  Herbert  v.  Lowndes,  1  Cha.  Ilep.  14, 

also  Mynn  v.   Robinton,  2  Hagg.  (d)  Lib.  i.  c.  38. 

179,  dted  above.]  (e)  De  J.  B.  et  P.  2,  9,  6. 

(6)  See  1  €ba.  Rep.  24;  Herbert  (/)  2  Doug.  Rep.  39. 
v.Lowndaf  8  Yin.  Ahr,  165;  Goss 
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will  as  testamentum  inofficiosum,  by  the  civil  law,  but  the  error 
which  induced  the  father  to  alter  his  will,  seems  also  to  be 
relied  on  by  Cicero,  and  it  is  in  this  view  of  the  case  that  the 
passage  is  quoted  by  the  two  latter  great  authorities.  It  must 
however  be  very  difficult  to  establish  by  evidence,  except  in  a 
case  equally  strong  with  that  here  put,  that  any  alleged  error, 
false  rumour,  or  misrepresentation  operated  so  irresistibly  on 
the  mind  of  a  testator  as  to  be  the  sole  efficient  cause  that  in- 
duced him  to  make^  or  to  alter  his  will  in  a  particular  manner. 
And  perhaps  such  a  presumption  would  not  be  sustained,  ex- 
cept in  a  case  where  the  error  was  equally  unavoidable,  and 
the  intention  of  the  testator  equally  apparent,  as  well  as  his 
duty  equally  urgent,  with  those  of  the  father  above-men- 
tioned (a).  rProbate  of  the  will  of  Colonel  Napier,  reported 
as  killed  at  the  battle  of  Corunna  (1809),  was  revoked  on  the 
personal  appearance  of  that  gallant  officer  before  the  judge 
of  the  Prerogative  Court,  who  ordered  the  will  to  be  delivered 
to  him  (A). — Ed.^ 
Pewoncir.  StepkentoH  V.  Gardiner,  T.,  1725  (i}«     A  bill  was  brought 

by'pSid!!'  to  set  aside  a  will  relating  to  a  persond  estate  only,  and  to  stay 
the  probate  thereof,  setting  forth  that  the  will  was  gained  by 
fraud,  and  by  misrepresenting  the  plaintiffs,  who  were  the  half 
brothers  and  sisters  of  the  testatrix  ;  and  alleging,  that  the  will 
was  falsely  read  to  her ;  and  setting  forth  divers  instances  of 
frafid,  on  the  part  of  the  defendants,  in  procuring  this  will. 
The  defendants,  as  to  that  part  of  the  bill  which  sought  to  set 
aside  the  will,  and  to  stay  the  proceeding,  demurred  to  the 
jurisdiction  of  the  court :  forasmuch  as  upon  the  face  of  the 
bill  it  appeared  that  the  plaintiffs  were  improper  to  sue  here, 
in  regard  the  spiritual  court  had  the  proper  cognizance  of  wills 
relating  to  personal  estates,  and  could  determine  fraud  con- 
cerning them.  Afler  which,  motions  were  made  before  the 
lords  commissioners  and  the  Lord  Chancellor  King  for  an  in- 
junction. But  the  court  was  against  it ;  for  the  spiritual  court 
hath  jurisdiction  of  fraud  relating  to  a  will  of  a  personal  estate, 
and  can  examine  the  parties  by  allegation  touching  this  fraud, 
and  if  the  will  was  falsely  read  to  the  testatrix,  then  it  is  not 
her  will. 

Archer  v.  Mosse,  T.,  1686(A).  The  testator,  when  in  perfect 
health,  had  made  his  will,  and  thereby  gave  to  the  plaintiff 
Archer,  his  nephew,  the  greatest  part  of  his  personal  estate,  to 
the  value  of  5000/.  But  one  Bridget  Sandyman,  his  maid 
servant,  had  in  his  sickness  prevailed  upon  him  to  make 
another  will,  and  to  marry  her  a  week  before  his  death,  when 


(g)  See  Bodmin  v.  Roberts,  3  Ch.  17,  Anon.'} 
Ca.  61 ;  James   v.  Greaves,  2  Peere        (h)  [1  Phill.  83.] 
Wms,  270  ilBennett  v.  Wade,  2  Atk.        (i)  2  P.  Wms.  286. 
2i3,  424 ;  Webb  v.  Claverden,  3  Atk.        (k)  2  Vem.  S',videi 


infrOf  Probate. 
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he  lay  in  his  sick  bed,  at  six  of  the  clock  at  night,  though  it 
was  really  proved  by  two  ministers,  that  she  was  a  year  before 
actually  married  to  the  defendant  Mosse,  and  was  then  his 
wife,  and  that  Mosse  procured  the  licence  for  the  marriage  of 
the  testator  to  Bridget ;  and  this  will  being  set  up  by  Alosse 
(executor  to  Bridget),  though  it  appeared  that  there  was  as 
gross  a  practice  as  could  be  in  the  gaining  the  will,  the  testator 
being  non  compos  mentis  both  at  the  time  of  making  the  will, 
and  also  at  the  time  of  the  supposed  marriage,  and  that  in  his 
health  he  knew  that  Mosse  and  Bridget  were  married,  and  that 
Bridget  suppressed  the  first  will ;  yet  that  will  so  set  up,  being 
proved  in  the  Prerogative  Court,  and  the  matter  in  question 
relating  only  to  a  personal  estate,  the  lord  chancellor  was  of 
opinion,  that  whilst  the  probate  stood,  the  matter  was  not  ex- 
aminable in  chancery ;  and  though  the  fraud  was  fully  proved 
and  opened  to  him,  he  would  not  hear  any  proofs  read,  but 
dismissed  the  bill. 

But  though  a  will  gained  by  fraud,  and  proved  in  the  spin-  gjjrt  ©^ 
tual  court,  is  not  to  be  controverted  in  equity  ;  yet  if  the  party  wAr^vSl% 
claiming  under  such  a  will  comes  for  equity  in  the  Court  of  f^aVMiy 
Chancery,  he  shall  have  it  (Z).  v^ma, 

Gosse  V.  Tractfy  M.,  1715  (m).  It  being  urged,  that  a  will 
concerning  land  is  only  triable  at  common  law,  and  that  the 
party  there  may  take  advantage  of  any  fraud  or  imposition  on 
the  testator,  and  therefore  not  proper  to  be  examined  into  or 
set  aside  in  equity  upon  pretence  of  fraud  or  surprise  ;  the  lord 
chancellor  held,  that  there  might  be  fraud  in  obtaining  a  will 
that  might  be  relievable  in  equity,  and  of  which  no  advantage 
could  be  taken  at  law ;  as  if  a  man  agree  to  give  the  testator 
SOOO/1  in  bank  bills,  if  he  will  devise  his  estate  to  him,  and  on 
the  delivery  of  such  bills  makes  his  will,  and  deviseth  his  estate 
unto  him,  and  the  bills  prove  to  be  forged  or  counterfeited. 

But  in  the  case  of  Bransby  v.  Herridge(n)j  called  also  Ken- 
rich  V.  Bransby  {o),  July  28,  1728,  in  tne  House  of  Lords,  it 
was  decreed,  that  a  will  of  a  real  estate  could  not  be  set  aside 
in  a  court  of  equity  for  fraud  or  imposition,  but  must  be  tried 
at  law  on  devisavit  vel  non,  being  a  matter  proper  for  a  jury 
to  inquire  into.  [[And  a  will  of  personalty  may  be  annulled  for 
fraud  in  the  ecclesiastical  court ;  so  the  party  cannot  be  without 
his  remedy  ( p). — Ed.)] 

• 

(Q  2  Vern.  76.  Jones  v.  Frost,  Jacob,  466.     So  ear- 

(m)  2  Vern.  700.  lier  cases  prove  that  the  Court  of 

(n)  Law  of  Test.  60 ;  Vin.  Devise,  Chancery  once  assumed  the  power  of 

Z.  2,  pi.  11.  relieving  against  fraud  in  obtaininff 

(o)  3  Bro.  P.  C.  353.  probate  of  wills.    See  cases  collected 

(p)  See  alio  Bennett  v.  Wade,  2  in  a  note  by  Mr.  V.  Williams,  p.  39, 

Atk.  324 ;  Wehh  v.  Clwerden,  2  Atk.  yol.  i.  Ex.  and  Adm.— £d.] 

424;  Jonet  v.Jonet^  3  Meriv.  161; 
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Peraons  Deaf  Tliosc  who  ai'c  (leaf  and  dumb  by  nature,  cannot  make  any 
and  Dumb.  \^\^^  ^f  testament  or  last  will ;  unless  it  do  appear  by  sufficient 
arguments,  that  such  person  understandeth  what  a  testament 
meaneth,  and  that  he  hath  a  desire  to  make  a  testament :  for  if 
he  have  such  understanding  and  desire,  then  he  may  by  signs 
and  tokens  declare  his  testament  {q). 
Blind.  Dr.  Ayliffe  says,  generally,  that  persons  who  are  blind  can- 

not make  their  wills  (r). 

But  Dr.  Swinburne  says,  he  that  is  blind  may  make  a  nun- 
cupative testament,  by  declaring  his  will  before  a  sufficient 
number  of  witnesses.  And  he  may  make  his  testament  in 
writing,  provided  the  same  be  read  before  witnesses,  and  in 
their  presence  acknowledged  by  the  testator  for  his  last  will. 
But  if  a  writing  were  delivered  to  the  testator,  and  he  not 
hearing  the  same  read,  acknowledged  the  same  for  his  will, 
this  would  not  be  sufficient ;  for  it  may  be  that  if  he  should  hear 
the  same  read,  he  would  not  acknowledge  the  same  for  his 
will  (5). 

And  it  seemeth  best,  that  it  be  read  over  to  the  testator,  and 
approved  by  him,  in  the  presence  of  all  the  subscribing  wit- 
nesses ;  and  this  the  civil  law  did  expressly  require  in  the  case 
of  a  blind  man's  will.  But  in  England  this  strictness  seemeth 
not  to  be  precisely  requisite,  if  there  shall  be  otherwise  satis- 
factory proof  before  the  court  that  the  identical  will  was  read 
over  to  him,  although  it  was  not  in  their  presence  :  and  some- 
times the  single  oath  of  the  writer  hath  been  allowed  sufficient 
by  the  Court  of  Delegates,  to  prove  the  identity  of  the  will. 

f'J&wi  in  Longchamp  v.  Fish  (t),  it  was  held  that  in  a  will  of 
ands,  it  need  not  be  read  over  to  a  blind  person  (m). — Ed.]] 

And  what  precautions  are  necessary  for  authenticating  a 
blind  man's  will,  seem  in  like  degree  requisite  in  the  case  of  a 
person  who  cannot  read.  For  though  the  law  in  other  cases 
may  presume,  that  the  person  who  executes  a  will  knows  and 
approves  of  the  contents  thereof;  yet  that  presumption  ceaseth, 
where  by  defect  of  education  he  cannot  read,  or  by  sickness  he 
is  incapacitated  to  read  the  will  at  that  time  {x). 
Traitor.  Whosocver  is  la^vfully  convicted  of  high  treason,  by  verdict, 

confession,  outlawry,  or  presentment ;  besides  the  loss  of  his 
life,  shall  forfeit  to  the  king  all  his  goods  and  chattels,  and  all 
such  lands,  tenements  and  hereditaments  as  he  shall  have  in 
his  own  right,  use  or  possession,  of  any  estate  or  inheritance, 
at  the  time  of  such  treason  committed,  or  at  any  time  after ; 
and  so  consequently  is  intestable.  Insomuch  that  traitors  are 
not  only  deprived  of  making  any  testament,  or  other  kind  of 

(q)  Swin.  95  ;   [Godolph.  pt.  1,         ^0  [2  New  Rep.  415.] 
c.  11.]  (ti)  [See  also  Barton  v.  Rolfins,  3 

(r)  Ayl.  Par.  531.  Phill.  455,  n.  6.] 

(«)  Swin.  96.  (x)  [Ibid.] 
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last  will,  from  the  time  of  their  conviction :  but  also  the  testa- 
ment before  made  doth  by  reason  of  the  same  conviction  become 
void,  both  in  respect  of  goods,  and  also  in  respect  of  lands, 
tenements  and  hereditaments  (y). 

But  if  any  person,  being  attainted  of  treason,  obtain  the 
king's  pardon,  and  be  thereby  restored  to  his  former  estate ; 
then  may  he  make  his  testament,  as  if  he  had  not  been  con- 
victed, or  if  he  make  any  before  his  conviction  and  condem- 
nation, the  same  by  reason  of  such  pardon  recovereth  its 
former  force  and  effect  (z). 

But  if  a  traitor  hath  goods  as  executor  to  another,  the  same 
are  not  forfeited ;  whence  it  follows,  that  of  such  goods  he  may 
make  his  will  (a). 

If  any  person  be  condemned  of  felony,  he  ought  to  sufffer  Fdon. 
death,  and  the  king  shall  have  all  his  goods,  wheresoever  they 
be  found.  And  if  he  have  any  freehold,  it  shall  forthwith  be 
seized  into  the  king's  hands,  and  he  shall  have  the  profit 
thereof  by  the  space  of  a  year  and  a  day,  and  also  waste ;  and 
after  the  king  hath  had  the  year,  day,  and  waste,  the  land  shall 
be  restored  to  the  chief  lord  of  the  tee.  Felons  therefore  law- 
fully convicted  cannot  make  any  testaments,  or  other  dispo- 
sitions, of  any  goods  or  lands ;  because  the  law  hath  disposed 
thereof  already  (6). 

But  a  pardon  restoreth  them  to  their  former  estate  (c). 

If  a  man  do  willingly  kill  himself,  his  testament  (if  he  made  Faodatt. 
any)  is  void,  both  concerning  the  appointment  of  the  executor, 
and  also  concerning  the  legacy  or  bequest  of  any  goods ;  for 
they  are  confiscate  (rf). 

But  if  the  testament  be  of  lands,  it  seemeth  it  is  not  void ; 
because  a  felo  de  se  doth  not  forfeit  any  lands  of  inheritance, 
for  no  man  can  forfeit  his  lands  without  an  attainder  by  course 
of  law  (e). 

An  outlawed  person  is  not  only  out  of  the  king's  protection,  Ootuw. 
and  out  of  the  aid  of  law,  but  also  all  his  goods  and  chattels 
are  forfeited  to  the  king  by  means  of  the  outlawry,  although  he 
were  outlawed  but  in  an  action  personal ;  and  although  the 
action  were  not  just,  nevertheless  his  goods  and  chattels  are 
forfeited,  by  reason  of  his  contempt  in  not  appearing :  and 
therefore  he  that  is  outlawed  cannot  make  his  testament  of  his 
goods  so  forfeited  (/). 

Howbeit  it  seemeth,  that  he  who  is  outlawed  in  an  action 

{)ersonal,  may  make  his  testament  of  his  lands,  for  they  are  not 
brfeited  (g), 

(y)  Swin.  97.  of  the  deceased  traversing  on  inqui- 

(ir)  Ibid.  sition  of  presentment  oifelo  de  MCfSee 

(a)  Ibid.  y.  Williams  on  Exec,  and  Ad.  voL  i. 


(b)  Ibid.  98.  pt  2,  b.  3,  c.  4.— Ed.] 

(c)  Ibid.    [2  m.  Com.  499;  Go-        (e)  3  Inst.  55. 
dolpb.  pt  L  c.  12.]  (f)  Swin.  107. 

(d)  Swim  106.    [2  Bl.  Com.  499.       (g)  Ibid.    [2  Bl.  Comxn.  499.] 
As  to  file  executon  or  ndmiiiurtratorB 
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Also  a  man  outlawed  in  a  personal  action  may  in  some  cases 
make  executors ;  for  he  may  have  debts  upon  contract  which 
are  not  forfeited  to  the  king :  and  those  executors  may  have  a 
writ  of  error  to  reverse  the  outlawry  (A). 
Bseomma-         It  seemcth  to  be  the  better  opinion,  that  an  excommunicate 
"***'*•  person  may  make  a  testament:  unless  he  be  excommunicate 

with  that  great  curse,  which  is  called  anathema,  which  is  not 
to  be  inflicted  but  upon  great  cause,  with  great  deliberation 
and  solemnity  (i). 

[^This  was  before  the  53  Geo.  3,  c.  127,  which  by  its  third 
section  removes  all  civil  incapacities  from  parties  excommu- 
nicated. 

[^It  has  been  said  that  the  queen  consort  may  make  her  will, 
so  may  the  king  of  his  personal  property,  but  it  seems  that  the 
ecclesiastical  court  has  no  jurisdiction  to  grant  probate  of  it. 
An  application  was  made  to  induce  the  Prerogative  Court  of 
Canterbury  to  lend  its  process  for  the  purpose  of  propounding 
and  proving  a  testamentary  paper  of  George  the  Third,  but 
was  refused  by  the  judge,  on  the  ground  that  no  action  or  suit 
even  in  civil  matters  could  be  brought  against  the  king  (i). 

[[Alien  friends  may  dispose  of  their  personal  estate  in  this 
country,  but  alien  enemies,  not  fortified  with  the  king's  licence 
express  or  implied  to  reside  in  this  country,  are  denied  this 
liberty  (Z). 

[[For  the  wills  of  seamen,  see  Sect.  III. — Ed.]] 

II.  Of  what  Things  a  Will  may  be  made.   ]^And  of 

Kepublicationr^ 

Undf.  Lord  Coke  says,  at  the  common  law  (by  which  he  must  be 

understood  to  signify  the  common  law  since  the  Conquest)  no 
lands  or  tenements  were  devisable  by  any  last  will  and  testa- 
ment, nor  ought  to  be  transferred  from  one  to  another,  but  by 
solemn  livery  of  seisin,  matter  of  record,  or  sufficient  writing ; 
but  by  certain  customs  in  some  boroughs  they  were  devisa- 
ble (w). 

But  although  lands  might  not  be  disposed  by  will,  yet  a  de- 
vice was  found  out,  and  a  distinction  made  between  the  land 
and  the  use  and  profits  of  the  land,  whereby  feofifments  to 
uses  came  in  practice ;  by  virtue  whereof  a  person  might  dis- 
pose of  the  profits,  though  he  could  not  dispose  of  the  land 
itself  (n). 

And  the  way  was  this :  They  conveyed  their  full  estates  of 

{h)  [Shaw  V.  CtUteriSf  Cro.  £liz.  traced  to  the  manners  of  the  ancient 

251 .]  Germans,  of  whom  Tacitus  observes : 

St)  Swin.  10.  '^Heredes  successoresque  sui  cuique 

k)  TBy  Sir  J.  NichoU,  1  Add.  262.]  libcri.   Nullum  testamentum ;  si  liberi 

(/)  rVventworth,  c.  1,  p.  35,  14th  non  sunt  proximus  gradus  in  succea- 

edit ;  JBac.  Abr.  Wills,  B.  17.]  sione  fratres,  patrui,  avunculi."    De 

(m)  1  Inst.  111.    This  principle  of  Morib.  Germ.  c.  20. 

the  common  law  may  perhaps  be  (n)  Wright's  Tenures,  172. 
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their  lands  to  friends  in  trust,  properly  called  feoffees  in  trust ; 
and  then  they  would  by  their  wills  declare,  how  their  friends 
should  dispose  of  their  lands ;  and  if  those  friends  would  not 
perform  it,  the  Court  of  Chancery  was  to  compel  them  by  rea- 
son of  trust ;  and  this  trust  was  called  the  use  of  the  land,  so 
as  the  feoffees  had  the  land,  and  the  party  himself  had  the  use; 
which  use  was  in  equity  to  take  the  profits  for  himself,  and 
that  the  feofiees  should  make  such  an  estate  as  he  should  ap- 
point them ;  and  if  he  appointed  none,  then  the  use  should  go 
to  the  heir,  as  the  estate  itself  of  the  land  should  have  done ; 
for  the  use  was  to  the  estate,  like  a  shadow  following  the 
body  (o). 

But  by  this  course  of  putting  lands  into  use,  there  were 
many  inconveniences;  as,  namely,  a  man  that  had  cause  to  sue 
for  his  land,  knew  not  against  whom  to  bring  his  action,  nor 
who  was  owner  of  it ;  the  wife  was  defrauded  of  her  thirds ; 
the  husband  of  being  tenant  by  curtesy ;  the  lord  of  his  ward- 
ship, relief,  heriot,  and  escheat ;  the  creditor  of  his  extent  for 
debt ;  the  tenant  of  his  lease :  for  these  rights  and  duties  by 
the  law  were  due  from  him  that  was  owner  of  the  land,  and 
none  other,  which  was  now  the  feoffee  of  trust ;  and  so  the  old 
owner,  which  we  call  the  feoffor,  should  take  the  profits,  and 
leave  the  power  to  dispose  of  the  land  at  his  discretion  to  the 
feoffee ;  and  yet  he  was  not  such  a  tenant  as  to  be  seised  of 
the  land,  so  as  his  wife  could  have  dower,  or  the  lands  be  ex- 
tended for  his  debts,  or  that  he  could  forfeit  it  for  felony  or 
treason,  or  that  his  heir  could  be  ward  for  it,  or  any  duty  of 
tenure  fall  to  the  lord  by  his  death,  or  that  he  could  make  any 
leases  of  it  {p). 

Which  frauds,  by  degrees  of  time  as  they  increased,  were 
remedied  by  divers  statutes ;  as  namely,  by  a  statute  of  the  1 
Hen.  VI. ;  and  by  another  of  the  4  Hen.  VIII.,  it  was  ap- 
pointed, that  the  action  may  be  tried  against  him  which  taketh 
the  profits,  which  was  the  cestui  que  use;  by  a  statute  made  in 
the  1  Ric.  III.,  leases  and  estates  made  by  cestui  que  use  are 
made  good,  and  estates  by  him  acknowledged ;  by  a  statute  in 
the  4  Hen.  VII.,  the  heir  of  cestui  que  use  was  to  be  in  ward ; 
and  by  a  statute  in  the  16  Hen.  VIII.,  the  lord  was  to  have 
relief  upon  the  death  of  any  cestui  que  use  (q). 

Which  frauds  nevertheless  multiplying  daily,  in  the  end,  in 
the  27th  year  of  King  Henry  VIII.,  the  parliament  purposing 
to  take  away  all  those  uses,  and  to  reduce  the  law  to  tne  ancient 
form  of  conveying  of  lands  by  public  livery  of  seisin,  fine  and 
recovery,  did  ordain,  that  where  lands  were  put  in  trust  or  use, 
there  the  possession  and  estate  should  be  presently  carried  out 
of  the  friends  in  trust,  and  settled  and  invested  on  him  that  had 
the  uses,  for  such  term  and  time  as  he  had  the  use  (r). 

(o)  Lord  Bacon's  Use  of  the  Law,  (q)  Bac.  153. 

152.  (r)  Ibid.  154. 

(p)  Bac.  153. 
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And  by  this  statute  of  the  27  Hen.  VIII.,  the  power  of  dis- 
posing land  by  will,  is  clearly  taken  away  amongst  those  frauds: 
whereupon  in  the  32  Hen.  VIII.  another  statute  was  made^ 
by  which  it  is  enacted,  that  ''every  person  having  any  manors^ 
lands,  tenements,  or  hereditaments,  holden  in  socage  or  of  the 
nature  of  socage  tenure,  shall  have  full  and  free  liberty,  power 
and  authority,  to  give,  dispose,  will  and  devise,  as  well  by  his 
last  will  and  testament  in  writing,  as  otherwise  by  any  act  or 
acts  lawfully  executed  in  his  life,  all  his  said  manors,  lands, 
tenements,  or  hereditaments,  or  any  of  them,  at  his  free  will 
and  pleasure." 

And  in  the  same  statute  there  are  several  restrictions  and  limi- 
tations with  regard  to  the  devising  of  lands  holden  by  knight's 
service;  which  were  further  explained  by  the  statute  of  the  34 
&  35  Hen.  8,  c.  5. 

And  finally,  by  the  statute  of  the  12  Car.  2,  c.  25,  tenures  by 
knight's  service  were  abolished,  and  all  tenures  turned  into  free 
and  common  socage. 

So  that  now  a  man  may  by  his  will  dispose  of  his  whole 
landed  property,  except  his  copyhold  and  other  customary 
lands,  which  are  devisable  or  not,  according  to  the  custom  of 
the  respective  manors.  And  generally,  a  devise  of  copyhold 
will  not  pass,  without  a  surrender  to  the  use  of  the  will. 

But  in  case  of  a  childy  or  toidow,  it  is  otherwise ;  for  a  court 
of  equity,  in  favour  of  these,  will  supply  the  defect  of  surren- 
der (5). 

So  also  where  there  is  a  general  devise  of  real  estate  to  pay 
debts,  and  there  is  no  real  estate  but  copyhold ;  the  court  will 
supply  the  defect  of  surrender  for  the  benefit  of  creditors  (^). 

Also  where  a  copyhold  is  in  the  hands  of  trustees,  the  per- 
son for  whom  the  lands  are  holden  in  trust  may  devise  the  same 
without  surrender :  because,  the  legal  estate  being  not  in  him 
but  in  the  trustees,  he  cannot  surrender  (u). 

And  although  the  court  will  supply  the  defect  of  a  surrender 
for  the  benefit  of  children ;  yet  the  rule  doth  not  extend  to 
grandchildren,  or  to  a  natural  child,  and  consequently  not  to 
any  more  distant  kindred  {x). 

Judd  V.  Prate (y).  Testator  devised  "all  the  rest,  residue 
and  remainder  of  his  real  and  personal  estate  to  his  nephews 
and  nieces."  It  was  held  not  sufficient  for  supplying  the  want 
of  a  surrender  of  copyhold  land,  contiguous  and  intermixed  with 
the  freehold,  against  the  heir. 

And  where  a  man  seised  of  copyhold  lands,  surrenders  the 
same  to  the  use  of  his  will,  and  executes  a  will,  although  it  is 
not  attested  by  any  witnesses,  yet  it  shall  direct  the  uses  of 
the  surrender  ;  for  the  clause  in  the  statute  which  requires  the 

(s)  2  Ves.  582;  5  Ves.  557.  (i-)  2  Ves.  582 ;  1  Wilson,  161 ;  6 

(0  Ibid.  Ves.  544. 

(tt)  2  Atk.  38 ;  1  Ves.  489.  (^y)  13  Ves.  168. 
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testator^s  signing  in  the  presence  of  three  witnesses,  is  confined 
only  to  such  estates  as  pass  by  the  Statute  of  Wills  of  the  34 
&  35  Hen.  8,  which  doth  not  extend  to  copyhold  {z). 

[Where  lands  encumbered  are  devised,  vide  post,  *' Payment 
of  Legacies"] 

[[This  power  of  surrender  was  originally  dependant  wholly 
on  special  custom.  Lord  Thurlow,  indeed,  asserted  its  being 
impossible  that  a  copyhold  surrendered  to  the  use  of  a  will 
should  not  pass,  thereby  the  custom  must  be  bad  which  opposed 
it(a).  Notwithstanding,  however,  Lord  Thurlow's  general  pro- 
position, particular  customs  were  held  paramount.  But  even 
where  there  was  this  custom,  owing  to  the  frequent  neglect  of 
making  such  surrender,  many  hardships  and  inconveniences 
arose ;  and  there  have  been  cases  in  which  the  Court  of  Chan- 
cery supplied  a  surrender.  At  last  the  statute  of  the  55  Geo.  3^ 
c  192  {h),  rendered  valid  the  direct  disposition  of  copyhold 
estates  in  all  cases  in  which  the  same  could  before  have  been 
effected  indirectly  by  the  means  of  the  above-mentioned  pre- 
vious surrender.  Still,  however,  because  there  were  manors 
without  any  record  of  such  custom,  and  customary  (c)  estates 
not  falling  within  the  scope  of  this  statute,  and  requiring  deeds 
of  trust  to  render  them  susceptible  of  devise,  and  because  some- 
times persons  entitled  to  the  full  enjoyment  of  copyhold  estates 
neglected  to  be  admitted  (d )  to  them,  or  were  prevented  by 
accident,  and  for  other  reasons  (e),  the  recent  Will  Act,  1  Vict. 
c.  26,  (repealing  59  Geo.  3,  c.  192,  as  far  as  concerned  copy- 
hold estates),  swept  away  all  these  difficulties,  providing  by  its 
third  section  for  the  free  disposal  of  all  customary  freeholds 
and  copyholds  without  surrender,  and  before  admittance,  and 
for  all  such  as  cannot  be  now  devised.  Vide  post,  this  act 
affecting  all  wills  made  on  or  after  1st  January,  1838. — Ed.]] 

By  the  9  Geo.  2,  c.  36,  ''  No  manors,  lands,  tenements,  undt  to 
rents,  advowsons,  or  other  hereditaments,  corporeal  or  incor-  ^Jj^jS** 
poreal,  whatsoever ;  nor  any  sum  or  sums  of  money,  goods, 
chattels,  stocks  in  the  public  funds,  securities  for  money,  or 
any  other  personal  estate  whatsoever,  to  be  laid  out  or  dis- 
posed of  in  the  purchase  of  any  lands,  tenements,  or  heredita- 
ments, shall  be  given  or  appointed  by  will,  to  any  person  or 
persons,  bodies  politic  or  corporate,  or  otherwise,  for  any  estate 
or  interest  whatsoever,  in  trust,  or  for  the  benefit  of,  any  cha- 

[   (z'S  2  Atk.  37  ;  7  East's  Rep.  299.        (e)  [See  Evan's  Statutes,  tit.  Wills, 

(a)  [^Pipe  V.  White,  3  Bro.  C.  C.  note  ;  Report  of  Real  Prop.  Comm. 

286.     See  also  Church  v.  Mundai/,  p.  9  (1833).      And  see  testamentary 

15  Ves.  396;  Com.  Dig.  tit.  38,  c.  4,  incidents  of  copyhold  discussed,  p. 

S.2.]  600  of  vol.  i.,  688,  1220,  1257,  of 

(6)  TDoe  V.  Barth,  5  B.  &  A.  492.]  vol.  ii.,   of  Mr.  Vaughan  Williams' 

(c)  [Doe  v.  Tofield,  1 1  East,  246. J  work  on  Ex.  and  Adm. ;    2  Shar- 

(d)  TRight  V.  Banks,  3  B.  &  A.  man's  Powell  on  Devises,  c.  7.] 
684,  deci&ie^  that  an  heir  could  dc-        (/)  [See  title  CfiaritalU  ^99$, 
Yise  before  acuniflsioD.]  vol.  i.] 
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ritable  uses :  but  the  same  shall  be  done  by  deed  indented, 
twelve  months  at  least  before  the  death  of  the  donor,  to  be 
inroUed  within  six  months  after  the  execution  in  the  High 
Court  of  Chancery ;  and  the  same  to  take  efiect  immediately 
after  the  execution  for  the  charitable  use  intended  (/). 
Ertjjep«r  By  the  statute  of  the  29  Car.  2,  c.  3,  s.  I2{g),  "  Any  estate 

pur  auter  vie  shall  be  devisable  by  a  will  in  writing,  signed  by 
the  party  so  devising  the  same,  or  by  some  other  person  in 
his  presence  and  by  his  express  directions,  attested  and  sub- 
scribed in  the  presence  of  the  devisor  by  three  or  more  wit- 
nesses ;  and  if  no  such  devise  thereof  be  made,  the  same  shall 
be  chargeable  in  the  hands  of  the  heir,  if  it  shall  come  to  him 
by  reason  of  a  special  occupancy,  as  assets  by  descent,  as  in 
case  of  lands  in  fee  simple ;  and  in  case  there  be  no  special 
occupant  thereof,  it  shall  go  to  the  executors  or  administrators 
of  the  party  that  had  the  estate  thereof  by  virtue  of  the  grant, 
and  shall  be  assets  in  their  hands." 

Pur  auter  vie.'] — That  is,  being  held  by  lease  during  the 
life  of  another  person.  These  estates  are  freehold  interests^ 
but  they  are  not  entailable  within  the  statute  De  Donis,  and 
therefore  no  common  recovery  can  be  suffered  of  them,  but 
the  person  who  would  have  been  tenant  in  tail,  had  the  estate 
been  an  inheritance,  is  entitled  to  the  absolute  ownership,  and 
may  defeat  the  remainders,  by  some  act  inter  vivos,  or,  as  it 
would  seem,  by  his  will  alone  (A).  These  estates  are  fre- 
quently devised  for  life  with  remainder  over,  in  which  case 
Lord  Hardwicke  has  observed,  that  the  intent  of  the  testator 
always  is  that  the  leases  shall  be  renewed  (t).  But  by  Lord 
Thurlow,  C,  where  an  estate  of  limited  duration  is  given  to 
one  for  life,  the  intent  is  to  give  him  whatever  it  shall  produce 
during  his  life,  and  in  that  case,  unless  there  are  strong  ex- 
pressions to  show  a  (contrary)  intention,  the  court  cannot 
compel  him  to  renew  {k).  But  if  he  renews,  he  shall  not  re- 
new for  his  own  use  alone,  but  shall  be  a  trustee  for  the  re« 
mainder-man,  who  on  his  part  shall  contribute  towards  the 
expense  of  the  renewal.  And  the  question  has  been,  in  what 
proportion  ?  Where  both  parties  taking  were  alive,  the  te- 
nant for  life  has  usually  been  directed  to  pay  one-third,  and 
the  remainder-man  the  other  two-thirds.  But  this  rule  ap- 
pears to  have  been  disapproved  of  by  Lord  Macclesfield  and 
by  Lord  Thurlow,  and  seems  ill  calculated  to  make  the  sums 
contributed,  in  every  instance,  proportionable  to  the  benefit 

(f)  See  Mortmatn.     [And  Mr.        (h)  See  Doe  on  the  dem.  of  Blake 

V.  Williams  on  £xec.  and  Adm.  vol.  v.  Luxton,  6  T.  Rep.  289 ;  Grey  v. 

ii.  751  and  787.1  Mannocky  id. ;  and  Blake  v.  Blake,  3 

Ig)  [As  to  the  law,  &c,,  on  this  P.  Wms.  10,  in  note, 
subject  before  this  statute,  see  Bl.        (t)   Femey  v.  Verney,  1  Vex.  430. 
Com.  b.  ii.  c.  16 ;  Rep.  of  Real  Prop.        (k)  Stone  v.  Theed,  2  Bro.  243. 
Comm.  p,  9,  (1833).j 
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acquired.  Where  the  tenant  for  life  has  renewed  and  dies^ 
the  time  he  has  actually  enjoyed  the  estate  may  be  considered 
in  settling  the  proportion  between  his  representatives  and  the 
remainder-man.  Thus  lands  in  mortgage  being  devised  to  A. 
for  life,  remainder  to  B.  and  his  heirs,  A.  entered  and  bought 
up  the  mortgage,  taking  an  assignment  in  trustees'  names  and 
died.  B.  the  remainder-man  preferred  his  bill  against  the 
defendant,  the  representative  of  A.,  to  redeem  the  mortgage, 
and  his  counsel  insisted  that  he  ought  to  pay  but  two-thirds 
of  what  was  due  on  the  mortgage,  and  the  other  third  ought 
to  be  allowed  by  the  defendant,  by  reason  that  the  tenant  for 
life  enjoyed  the  profits  during  his  life ;  but  the  court  said,  that 
if  the  remainder-man  had  come  to  redeem  in  the  lifetime  of 
the  tenant  for  life,  then  he  should  have  allowed  a  proportion 
of  the  money  with  respect  to  the  value  of  the  respective  estates 
of  the  tenant  for  life  and  remainder-man ;  but  ne  being  now 
dead,  and  having  enjoyed  the  estate  but  one  year  only,  the 
defendant  must  make  an  allowance  only  for  the  time  that  A. 
enjoyed  the  estate  (/).  Where  leases  renewable  and  directed 
by  the  will  to  be  renewed,  were  given  together  with  the  rest 
of  the  personal  estate,  as  a  general  fund  charged  with  annui- 
ties, &c.  to  trustees,  to  pay  the  rents  and  profits  to  A.  for  life, 
remainder  to  B.,  Lord  Thurlow,  C,  held  that  the  expense  of 
renewal  was  not  to  be  apportioned  between  the  tenant  for  life 
and  remainder-man,  but  to  be  paid  out  of  the  profits  of  the 
estate  in  the  first  instance  (m). 

Special  Occupant,^ — A  special  occupant  is,  where  an  estate 
for  life  is  made  to  a  man  and  his  heirs ;  in  such  case,  the  heir 
shall  have  the  estate,  after  the  decease  of  his  ancestor,  as  spe* 
cial  occupant,  or  as  a  person  particularly  described,  to  whom 
the  estate  shall  go  after  the  lessee's  death. 

[[This  clause  in  the  29  Car.  2  put  an  end  to  general  occu- 
pancy  (n),  the  doctrine  of  which  prevailed  before  the  passing 
of  this  statute;  but  it  was  doubted  whether  it  continued 
estates  which  determined  when  there  was  no  special  occu- 
pant, because  they  were  not  subject  to  general  occupancy. 
There  is  no  mention  in  the  statute  of  copyholds,  and  it  is  held 
not  to  extend  to  them,  because  it  could  not  be  intended  to 
prejudice  the  right  of  the  lord ;  no  mention  is  made  also  of 
incorporeal  hereditaments,  such  as  rents,  8cc.,  but  it  has  been 
determined  that  where  there  is  no  special  occupant  or  quasi 
occupant,  the  estate  is  continued  for  the  lives  during  which  it 
is  granted  and  may  be  devised,  and  if  not  devised  goes  to  the 

(/)  Clyattv,  Batte$on,  1  Vem.  404.  vie  are  to  be  put  into  the  inventory, 

(bi)  Stone  v.   Theed,  2  Bro.  243.  vide  infruj  Inventory. 
As  to  the  rule  laid  down  by  his  lord-        (n)  [See  references  in  note  to  the 

ship  for  the  renewal  of  terms,  see  foregoing  page.] 
infra.    And  that  estates  pur  outer 
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executors  or  administrators  (o).  Nevertheless,  there  was  no 
provision  for  the  distribution  (p)  of  the  surplus  after  payment 
of  debts  as  a  personal  estate  till  the  14  Geo.  S,  c.  919^  was 
passed  (y).  The  1  Vict.  c.  26,  includes,  by  s.  3,  "  estates  pur 
autre  vie,  whether  there  shall  or  shall  not  be  any  special  oc- 
cupant thereof,"  among  the  objects  over  which  a  fvM  testa- 
mentary power  may  be  exercised  on  or  after  the  first  day  of 
January,  1838.— Ed.;] 

One  that  hath  money  to  be  paid  to  him  on  a  mortgage,  may 
devise  this  money  when  it  comes  (r). 

And  if  the  feoffee  in  mortgage,  before  the  day  of  payment 
which  should  be  made  to  him,  maketh  his  executors  and  diej 
and  his  heir  entereth  into  the  land  as  he  ought ;  it  seemeth  in 
this  case,  that  the  feoffor  ought  to  pay  the  money  at  the  day 
appointed  to  the  executors,  and  not  to  the  heir  of  the  feoffee: 
but  yet  the  words  of  the  condition  may  be  such  as  the  pay- 
ment shall  be  made  to  the  heir ;  as  if  the  condition  were,  that 
if  the  feoffor  pay  to  the  feoffee  or  to  his  heirs  such  a  sum  at 
such  a  day,  there  after  the  death  of  the  feoffee,  if  he  dietb 
before  the  day  limited,  the  payment  ought  to  be  made  to  the 
heir  at  the  day  appointed  (5). 

And  hereby  it  appeareth,  that  the  executors  do  more  repre- 
sent the  person  of  the  testator  than  the  heir  doth  that  of  the 
ancestor ;  for  though  the  executor  be  not  named,  yet  the  law 
appoints  him  to  receive  the  money,  but  so  doth  not  the  law 
appoint  the  heir  to  receive  the  money  unless  he  be  named  (t), 

^With  respect  to  the  title  of  an  executor  or  administrator 
of  a  mortgagee  to  the  mortgaged  property,  this  will  depend  (ft 
law  whether  the  mortgage  is  in  fee  or  for  years :  in  the  formei^ 
case  the  legal  estate  in  the  land  descends  to  the  heir ;  in  the 
latter,  like  any  other  term  of  years,  to  the  executor.  But  as 
to  the  money  due  upon  the  mortgage,  it  has  been  fully  esta- 
blished in  equity  that  it  shall  be  paid  to  the  executor  or  ad* 
ministrator  of  the  mortgagee,  even  where  the  mortgage  is  in 
fee,  and  there  is  neither  bond  nor  covenant  for  the  money; 
whatever  be  the  form  of  the  mortgage,  it  is  part  of  the  per*- 
sonal  estate  of  the  mortgagee  (u). — Ed.^ 

A  person  may  devise  by  his  will  the  right  of  presenting  to 
the  next  avoidance,  or  the  inheritance  of  an  advowson.    And 


(o)  J^Bearpork  v.  Hutchinson,  7 
Bing.  176;  Ripley  v.  Waterhoute,7 
Vei.  425.] 

Ip)  [Zouche  V.  Foncy  7  East,  186.] 

(9)  [The  reader  is  referred  for  a 
fuller  account  to  V.  Williams  on  Ex. 
and  Ad.  vol.  i.  469;  and  vol.ii.  081, 
1189;  and  to  the  Fourth  Report  of 
the  Real  Property  Commissioners.] 

(r)  God.  0.  L.  391. 


{$)  1  lust.  209,  210. 

h)  Ihid. 

(u)  [Thornbrough  v.  Baker,  1  C. 
C.  283 ;  Winne  v.  Littelton,  2  C.  C. 
51 ;  Cannine  v.  Hicks,  2  C.  C.  187; 
Tahor  v.  Tcd>or,  3  Swanst.  636 ;  Lon- 
quet  V.  Scower,  I  Ves.  sen.  406; 
Coote  on  Mortgages,  2d  ed.  617 ;  9^0 
Vaughan  Williams  on  Ex.  St  Ad.  vd. 
i.  p.  472.] 
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if  such  deyise  be  made  by  the  incumbent  of  the  church,  the 
inheritance  of  the  advowson  being  in  him,  it  is  good,  though 
he  die  incumbent;  for  though  the  testament  hath  no  effect 
but  by  the  death  of  the  testator,  yet  it  hath  an  inception  in  his 
lijfetime :  and  so  it  is,  though  he  appoint  by  his  will  who  shall 
be  presented  by  the  executors,  or  that  one  executor  shall  pre- 
sent the  other,  or  doth  devise  that  his  executors  shall  grant 
tlie  advowson  to  such  a  man  (x). 

[|[The  next  presentation  to  a  church  is  a  chattel  personal,  Next  Preten- 
and  goes  to  tne  executor  and  not  to  the  heir  (unless  the  in-  ChiTrd!!.^  * 
dffnbent  be  also  seised  in  fee  of  the  advowson  (y)) ;  and  it  is 
now  settled,  that  where  a  person  seised  of  an  advowson  in  a 
politic  capacity  dies  during  a  vacancy,  it  goes  to  the  executor, 
aa  where  a  prebend  has  an  advowson  in  right  of  his  prebend- 
ary (z).     The  30th  sect,  of  1  Vict.  c.  26,  enacte,  that  ft-om  and  ^^.•Jf!;^^* 
after  the  Ist  of  July,  1838,  no  devise  to  trustees  or  executors, 
except  for  a  term,  or  a  presentation  to  a  churchy  shall  pass  a 
chattel  interest. 

J][In  a  case  where  an  advowson  had  been  bequeathed  by  LapM  where 
r,  and  the  will  was  litigated,  the  legatee  of  the  advowson  ^1^^  ** 
consulted  Sir  W.  Scott  (Lord  Stowell)  as  to  how  he  could  pre- 
vent the  bishop  from  collating  by  lapse,  and  whether  the 
bishop  could  refuse  to  institute  the  legatee  who  was  in  holy 
orders.    The  answer  was — 

P'  I  think  it  will  be  proper  for  Mr.  L.  to  petition  for  insti-  Lonistowen't 
tntion.     In  case  the  bishop  should  refuse  to  institute  him,  I  ^p*"*^°- 
conceive  that  an  injunction  might  be  obtained  from  the  Court 
of  Chancery  to  restrain  the  bishop  from  collating  by  lapse 
pending  the  suit. — W.  Scott,  Doctors'  Commons,  Dec.  14, 
1796." 

[[''  I  have  written  this  upon  the  supposition  that  it  was  ne- 
cessary to  have  the  suit  in  the  ecclesiastical  court  determined. 
But  I  conceive  that  this  is  not  necessary,  and  that  the  presen- 
tiUion  might  be  good,  although  the  will  was  not  provea  in  the 
^pplesiastical  court. — W.  S." — Ed.]] 

!3ut  where  an  advowson  was  devised  to  the  first  or  other 
son  of  B.  that  should  be  bred  a  clergyman  and  be  in  holy  or^ 
ders,  and  if  B,  should  have  no  such  son,  to  C. ;  both  devises 
were  holden  by  the  Court  of  Common  Pleas  to  be  void,  as 
depaiding  on  too  remote  a  contingency ;  for  the  rul^  of  law 
is.  that  the  contingency  on  which  such  an  executory  devise 
hinges,  must  take  ^ect  within  some  life  in  being,  or  twenty-^ 
one  years  afterwards ;  but  it  was  uncertain  that  the  son  of  B. 

US  Wats.  c.  10.  p.  459.] 

lyS  [See  tide  8lllboto0Olt ;  and  ge-  {z)  [Rennell  y.  Bishop  of  Lincolrii 

HetBUy  tbb  title,  and  VettefiCf,  vol.  i.;  8  Bing.  4^6 ;  1  C\,j&F,  527 ;  se^ 

md  y .  Williams  on  Ex.  &  Ad.  vol.  i.  tiUe  Vf nefupe,  vol.  i.] 

g2 
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if  he  ever  should  have  any,  would  take,  or  be  able  to  take 
orders  within  twenty-one  years  of  the  death  of  his  father  (a). 

If  upon  articles  for  a  purchase,  the  purchaser  die,  having 

.   devised  the  land  before  a  conveyance  executed,  the  land  will 

pass  in  equity ;  for  the  testator  had  an  equity  to  recover  the 

land,  and  the  vendor  stood  trustee  for  the  testator,  and  as  he 

should  appoint,  till  a  conveyance  executed  (&). 

For  the  vendor  of  the  estate  is,  from  the  time  of  his  con- 
tract, considered  as  a  trustee  for  the  purchaser ;  and  the 
vendee,  as  to  the  money,  is  considered  as  a  trustee  for  the 
vendor  (c). 

So  if  a  man  covenants  to  lay  out  a  sum  of  money  in  the 
purchase  of  lands  generally,  and  deviseth  his  real  estate  before 
he  hath  made  such  a  purchase,  the  money  to  be  laid  out  will 
pass  to  the  devisee  {d). 

But  if  a  man,  having  made  his  will,  afWrwsrds  contracts  for 
the  purchase  of  lands,  the  lands  contracted  for  will  not  pass 
by  the  will,  but  descend  to  the  heir  at  law  (e). 

But  if  a  good  title  cannot  be  made  of  the  lands,  as  the  heir 
in  such  case  cannot  have  the  lands,  so  he  shall  not  have  the 
money  intended  to  be  laid  out(/). 

[^An  opinion  seems  to  have  prevailed  that  neither  contingent 
remainders,  nor  any  other  contingent  estates  or  interests  in 
land,  could  pass  by  a  will  made  previous  to  their  vesting;  but 
modern  decisions  have  established  the  power  of  disposing  by 
testament  of  contingent  and  executory  estates  and  possibilities 
accompanied  with  an  interest,  and  of  such  as  would  descend 
to  the  heir  of  the  object  of  them  dying  before  the  contingency, 
an  event  on  which  the  vesting  or  the  acquisition  of  the  estate 
depended  (5). 

tBut  it  seems  there  was  not  equally  a  power  of  testamentary 
disposition  in  those  cases  where  neither  the  contingent  inte- 
rest is  itself  transmissible  from  any  person  until  the  contiii' 
gency  decides  him  to  be  an  object  of  the  limitation,  nor  the 
person  or  persons  to  or  amongst  whom  the  contingent  or 
future  interest  is  directed,  is  or  are  in  any  degree  ascertainable 
before  the  contingency  happens  (h).  These  cases  are  provided 
for  by  s.  3  of  I  Vict.  c.  36.— Eo.j 

(a)  Proctor  v.  The  BiiJiop  of  Balh  R.  33 ;  Hoe  <1.  Perry  v.  Jona,  1  H. 
and  Weill  and  olheri,  2  H.  Bin.  3SS.  Bl.  K.  30 ;  Perry  v.  Phetipi,  1  Vei. 
Vide  infra,  "Form  and  Mannrr."  jun.  251 ;  V.  Wmiama  on  Ex.  S:  Ad. 

(b)  I  Chanq.  Cm.  39;  Grcenhill  vol.  i,  480,  63G;  Feame's  Contin. 
V.  Greenhill,  2  Vcm.  C79.  Rem.  Sih  ed.  3G6,  &c.     As  to  irhat 

(c)  1  Alkyna,  573.  words  will  naas  a  fee  simple  or  M 

(d)  Ibid.  estate  for  life,  see  below,  Form  and 

(e)  Ibid.  Manner.} 

(/)  Ibid.  (A)  [See  Lord  Langdale-s  Speech 

H)  iSetwyn   v.  Selmyn,   2   Burr,  in   tbe   House    of   Lordi,    Feb.  23, 

^131;  I  BtRep.  222,  251;  Moor  1837.] 

r.  Mawkim,  2  Eden,  342;  I  H.  Bl. 
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If  a  man  have  a  lease  for  never  so  many  years,  determinable  ***»•• 
upon  life  or  lives,  that  is,  if  such  or  such  live  so  long;  this 
estate  may  well  enough  be  given  and  disposed  by  will,  be- 
cause it  is  but  a  chattel  (i). 

A  lease  for  years  may  also  be  devised  to  A.  for  life,  remain- 
der to  B.  And  if  the  lease  be  renewable,  and  A.  renew,  B. 
shall  contribute  to  the  fine  so  partaking  of  the  benefit  of  the 
renewal.  A.  was  tenant  for  life  of  a  lease  for  years,  the  re- 
mainder of  which  was  limited  to  B.  A.  renewed  for  twenty- 
eight  years,  when  twelve  years  of  the  old  lease  was  yet  to 
come,  and  enjoyed  it  nine  of  the  twenty- eight.  Per  Lord 
Thurlow,  C. :  The  master  ought  to  take  the  sum  paid  by  her 
for  the  renewal  of  the  lease  as  the  value  of  the  term  purchased, 
that  is,  of  the  term  of  twenty-eight  years,  to  commence  at  the 
expiration  of  twelve  years.  He  should  then  consider  the 
value  of  the  term  of  nine  years  after  the  existing  term,  and 
what  the  term  of  nineteen  years  after  the  existing  term  and 
nine  years  was  worth,  and  the  latter  is  the  proportion  to  be 
paid  by  the  remainder-man.  Then  as  to  the  kind  of  interest 
to  be  allowed,  simple  interest  will  not  be  a  satisfaction,  as 
she  laid  out  her  money  totally,  and  the  value  of  the  lease  was 
calculated  upon  the  ground  of  compound  interest ;  compound 
interest  must  therefore  be  computed  upon  the  proportional 
value  of  the  nineteen  years'  term,  to  the  whole  expense  of  re- 
newal. But  as  in  compound  interest  you  go  upon  the  idea 
that  the  interest  is  paid  upon  the  exact  day,  and  immediately 
laid  out,  which  is  impossible,  it  will  be  sufficient  to  compute 
compound  interest  at  four  per  cent.  And  this  is  only  to  be  paid 
till  her  death,  for  after  that  her  executors  had  the  demand 
upon  the  remainder-man,  and  it  becomes  a  common  debt,  and 
must  carry  simple  interest  only ;  and  A.  having  renewed  a 
second  time  before  the  expiration  of  the  first  renewal,  from 
which  second  renewal  she  derived  no  benefit,  his  lordship 
held,  that  her  executors  were  entitled  to  the  whole  of  the  ex- 
penses, at  the  same  rate  of  interest ;  for  as  on  the  one  hand 
the  tenant  for  life  cannot  renew  for  his  own  benefit,  so  on  the 
other,  the  remainder-man  shall  not  have  the  renewal  at  his 
expense  (J). 

Mr.  Wentworth  says,  if  one  having  a  lease  for  many  years,  Term  for 
as  an  hundred,  five  hundred,  more  or  less,  doth  devise  and  ^**"* 
bequeath  the  same  to  A.  and  the  heirs  male  of  his  body,  and, 
for  want  of  such  issue,  to  B.  and  the  heirs  male  of  his  body  ; 
and  A.  dieth,  having  issue  a  son ;  the  term  shall  not  go  to  his 
son,  but  to  his  executor  or  administrator :  for  it  cannot  be 
made  a  matter  of  inheritance.  So,  if  A.  had  died  without  issue 
male,  the  term  should  not  have  gone  or  remained  to  B.,  but  to 
the  executor  or  administrator  of  A.  (i). 

(i)  Went.  19.  Ex.  &  Ad.  voL  i.  p.  462.] 

U)  NMiuutaU  V.  Lamon,  1  Bro.        {k)  Went.  45. 
440.     [^  Yvaghan  WaiUunB  on 


86  miM^—Ofufhat  Things  Ihefore  Jan.  1, 1838-3 

So  if  an  advowson,  or  any  other  hereditament,  granted  or 
deviaed  to  one  and  his  heirs  for  a  hundred  years ;  or  if  such  a 
termer  grant  a  rent  out  of  the  land  to  A.  and  hia  heirs,  or  to 
the  heirs  or  heirs  male  of  hia  body  ;  yet  shall  the  same  go  to 
the  executor,  and  not  to  any  heir  j  for  it  being  derived  out  of 
a  chattel,  cannot  be  any  freehold  or  inheritance,  but  is  itself  a 
mere  chattel  (1). 
n^"  7  Ac  Albeit,  by  deed  of  gift  made  in  the  lifetime  of  any  person 
uoa.  '  to  another  of  all  his  goods  and  chattels,  debts  or  things  in 
action  do  not  passj  yet  if  the  testator,  by  his  last  will  and 
testament,  do  give  or  bequeath  to  another  any  debt  due  unto 
him,  or  a  thing  in  action  belonging  unto  him,  the  legacy  la 
good  and  effectual  in  the  law,  and  may  be  recovered  in  this 
manner,  that  is  to  say,  if  the  testator  do  make  the  legatary 
executor  of  that  particular  debt  or  thing  in  action  bequeathed, 
then  the  legatary,  as  executor  thereof,  may  commence  suit  in 
his  own  name,  and  recover  the  same  to  his  own  use,  against 
him  by  whom  it  was  due;  but  if  the  testator  do  not  make  tho 
legatary  executor  of  the  debt  or  thing  in  action  bequeathed, 
then  his  remedy  lieth  In  the  ecclesiastical  court,  where  he  may 
convent  the  executor,  and  compel  him  either  to  sue  for  that 
debt  in  a  court  competent,  and  upon  recovery  and  payment 
thereof  to  pay  it  over  to  the  legatary,  or  else  to  make  a  letter 
of  attorney  to  the  legatary  for  the  recovery  of  the  debt  or  thing 
in  action  bequeathed  in  the  name  of  the  executor  to  the  use  at 
the  legatary  (m).  At  common  law,  a  choie  in  action  is  neither 
assignable  nor  devisable;  that  is,  the  assignee  must  sue  aa 
attorney,  and  in  the  name  of  the  original  creditor,  and  the 
legatee  as  his  executor  :  but  courts  of  equity  will  protect  the 
assignment  of  a  chose  in  action,  aa  much  as  the  law  will  that 
of  a  chose  in  possession  (n).  And  when  the  executor  has  re* 
ceived  debts  owing  to  the  testator,  he  may  be  compelled  to 
deliver  them  to  the  legatee  in  court  of  conscience,  or  in  the 
spiritual  court  (c).  If  a  debtor  bequeath  to  his  creditors  the 
same  or  a  larger  sum  than  his  debt,  the  rule  of  law  la,  that  it 
shall  be  construed  a  satisfaction;  but  otherwise,  if  he  order  his 
debts  and  legacies  to  be  paid,  or  it  appear  by  the  will  that  he 
meant  to  be  both  just  and  generous,  for  the  rule  is  taken 
strictly  (n).  As  to  a  presumed  satisfaction  of  a  debt  by  a 
legacy,  there  is  no  distinction  between  the  case  of  a  parent 
and  child  and  that  of  strangers  (i^). 
niijp«bicb  Albeit  the  testator  have  no  such  thing  of  his  own  as  is 
bi(h  D^of    bequeathed,  yet  nevertheless  the  legacy  is  good  in  law ;  there- 

(J)  Went.  54.    [Ste  Vaughan  Wil-  {p)  RkAnnfum  t.Oreife,  3  Atk. 

liami  on  Ex.  fc  Ad.  vol  i.  463.]  65 ;   Chanteu't  comc,  1  F.  Wms.  40S. 

(m)  Swin.  187,  188.  Vide  iiffra.  Form  and  Manner. 

(n)  2  BL  Com.  442.  (f)  Tobm  v.CoUiiu,  4  Vet.  483. 

M  0£  of  Ez«c.  18Ab.Eq.Ca.  [SeeVsughui  Wil]iuu<nSa.&Ad. 

175.  voL  i.  p.  DM.] 
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fore,  if  the  testator  do  bequeath  a  horse  or  a  yoke  of  oxen^  the 
legacy  is  good  in  law,  thouffh  the  testator  have  neither  horse 
nor  ox  of  his  own.  But  who  shall  make  choice,  in  this  case, 
of  the  thinff  so  bequeathed,  is  a  question  not  to  be  neglected : 
and  the  solution  is  this ;  that  if  the  words  of  the  devise  be 
directed  to  the  legatary,  as  if  the  testator  shall  thus  say,  I  will 
that  A.  B.  shall  have  a  horse,  the  choice  doth  belong  to  the 
legatary  ;  but  if  the  words  be  directed  to  the  executor,  as  if  the 
testator  shall  thus  say,  I  will  that  my  executor  give  to  A.  B.  a 
horse,  the  election  doth  belong  to  the  executor.  Provided, 
nevertheless,  that  to  whomsoever  the  election  doth  belong, 
whether  to  the  legatary  or  to  the  executor,  they  must  not  be 
unreasonable  in  their  election,  but  frame  themselves  according 
to  the  meaning  of  the  testator ;  otherwise  the  legatary  might 
make  choice  of  the  best  horse  in  the  country,  and  the  executor 
of  the  worst,  contrary  to  the  meaning  of  the  deceased  (r).  This 
doctrine  is  borrowed  from  the  civil  law,  which  permits  a 
testator  to  will  away  not  only  his  own  property,  but  that  of  his 
heir  or  a  stranger,  so  that  his  heir  or  representative  shall  be 
compelled  to  purchase  the  thing  willed,  wnatever  its  price  may 
be  ;  or  if  the  owner  will  not  part  with  it,  to  pay  the  value  of 
it,  ascertained  by  the  judge  («). 

If  there  be  two  joint  tenants  of  lands,  and  one  of  them  TbiDpin 
deviseth  that  which  to  him  belongs,  and  dieth ;  this  is  no  good  l^yT^ 
devise,  and  the  devisee  takes  nothing,  because  the  devise  doth 
not  take  efiect  until  after  the  death  of  the  devisor,  and  then  the 
surviving  joint  tenant  takes  the  whole  by  prior  title,  to  wit, 
from  the  tirst  feofiment  (f). 

And  although  the  jointure  is  severed  before  the  testator's 
death,  yet  if  the  will  be  made  before  the  severance,  it  will  have 
no  effect :  unless  there  is  a  republication  of  the  will  after  the 
partition  (tt). 

So,  also,  a  man  cannot  give  or  bequeath  by  will  any  of  those 
goods  or  chattels  which  he  hath  jointly  with  another  ;  for  if  he 
should  bequeath  his  portion  thereof  to  a  third  person,  this 
bequest  is  void  by  the  laws  of  this  realm ;  and  the  survivor, 
which  had  those  goods  or  chattels  jointly  with  another,  shall 
have  that  portion  so  bequeathed,  notwithstanding  the  said 
will  (v).  It  should  appear,  therefore,  that  in  this  case  the 
legacy  is  not  good,  even  as  legatum  rei  aliencBy  any  more  than 
if  an  heriot  or  heir-loom  be  devised  (w). 

But  otherwise  it  is  with  the  tenants  in  common  (x),  and  Things  in 
coparceners.  For  there  is  no  survivor  between  coparceners,  ^*"*"*^"* 
but  the  part  of  each  is  descendible,  and  consequently  may  be 

(s)  Inst.  2, 20, 4.    For  distinctions  (u)  Swift  v.  Roberts,  Bur.  Mans. 

on  this  subject,  see  Vinnius  and  the  149G. 

commentators.    J6.  (v)  Swin.  189. 

fr)  Swin.  188.  (w)  Vide  infra. 

[t)  Gilbert  on  Wills,  120.  (x)  God.  O.  L.  131. 
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devised  (y).     And  a  deed  of  partition  is  not  a  revocation  of  a 
devise  of  his  moiety  by  tenant  in  common  (z). 
corngrow-         By  the  20  Hen.  3,  c.  2,  "  widows  may  bequeath  the  crop 
"**^'  of  their  ground,  as  well  of  their  dowers  as  other  their  lands 

and  tenements ;  saving  to  the  lords  of  the  fee  all  such  services 
as  be  due  for  their  dowers  and  other  tenements.''  And  this  is 
only  in  affirmance  of  the  common  law  (a).  But  by  the  27 
Hen.  8,  c.  10,  ''  a  married  woman  having  a  jointure  made, 
shall  not  have  any  dowry  of  the  residue  of  her  husband's 
lands." 

By  the  28  Hen.  8,  c.  11,  s.  6,  "  if  the  incumbent  before  his 
death  hath  caused  any  of  his  glebe  land  to  be  manured  and 
sown,  at  his  proper  costs  and  charges,  with  any  corn  or  grain, 
he  may  make  and  declare  his  testament  of  all  the  profits  of  the 
corn  growing  upon  the  said  glebe  land  so  manured  and  sown." 
But  if  the  testator  is  lessee  for  years,  and  sow  the  land  a 
short  time  before  his  lease  expires,  and  then  dies,  before  the 
corn  can  possibly  be  ripe  within  the  term,  in  this  case  a  devise 
thereof  is  void,  because  he  himself  could  not  have  reaped  it 
after  the  expiration  of  the  term,  if  he  had  lived  (6). 
Things  not  Not  Only  that    thing   may  be  devised  or  bequeathed  by 

^Naiw^^  the  testator,  which  is  truly  extant,  or  hath  an  apparent  being 
at  the  time  of  the  making  of  the  will  or  death  of  the  testator ; 
but  that  thing  also  which  is  not  in  rerum  natura,  whilst  the 
testator  liveth :  therefore  it  is  lawful  for  the  testator  to  bequeath 
the  corn  which  will  be  sown  or  grown  in  such  soil  after  his 
death,  or  the  lambs  which  shall  come  of  his  flock  of  sheep  the 
next  year,  depasturing  in  such  a  field.  But  if  there  be  no 
such  corn  growing  in  that  soil,  nor  any  lambs  arising  out  of 
that  flock,  then  the  legacy  is  destitute  of  effect,  because  no  such 
thing  is  extant  at  all,  as  was  bequeathed.  But  if  the  testator 
devise  a  certain  quantity  of  grain  or  number  of  lambs,  as  for 
the  purpose,  twenty  quarters  of  corn  or  twenty  lambs,  and  doth 
will  and  devise  that  the  same  shall  be  paid  out  of  the  corn 
which  shall  grow  in  such  a  field,  or  arise  out  of  his  sheep  de- 
pasturing in  such  a  ground;  though  not  so  much  or  no  corn 
at  all  there  grow,  or  not  any  or  not  so  many  lambs  there  arise, 
yet  nevertheless  the  executor  is  compellable  by  law  to  pay  the 
whole  legacies  entirely ;  because  the  mention  of  the  soil  and 
of  the  flock  was  rather  by  way  of  demonstration  than  by  way 
of  condition,  rather  showing  how  or  by  what  means  the  said 
legacy  might  be  paid,  than  whether  it  should  be  paid  at  all 
yea  or  no  (c). 
Thinis  be-  Thosc  things  which  after  the  death  of  the  testator  descend 
Freehold?*  *  to.  the  heir  of  the  deceased,  and  not  to  his  executor,  cannot 

(y)  Co.  lit.  185  b.  (b)  Swin.  191.     [See  title  Va(»» 

{z)  Luther  v.  llu%,  cited  in  3    tioit.] 
P.  Wms.  169.  (c)  Swin.  186.     Vide  Inst  2,  20, 

(a)  2  Inat.  80.  7,  cum  Com.  Vin, 
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be  devised  by  testament,  except  in  such  cases  wherein  it  is 
lawful  to  devise  the  lands,  tenements  or  hereditaments.  And 
therefore  if  a  man,  seised  of  land  in  fee  or  fee  tail,  bequeath 
his  trees  growing  upon  the  said  land  at  the  time  of  his  death, 
this  devise  is  not  good,  except  as  before  ;  but  if  he  devise  the 
com{d)  growing  upon  the  same  land  at  the  time  of  his  death, 
from  the  heir  to  some  other  person,  this  devise  is  good,  albeit 
the  land  whereupon  it  groweth  be  not  devisable.  And  the 
reason  of  the  difference  is,  because  the  trees  are  parcel  of  the 
fireehold,  and  descend,  together  with  the  land,  to  the  heir,  and 
not  to  the  executor :  but  it  is  not  so  of  corn ;  for  the  same 
shall  go  to  the  executor  as  parcel  of  the  testator's  goods. 
And  therefore,  if  a  man  be  seised  of  lands  in  the  right  of  his 
wife,  and  sow  the  land,  and  devise  the  com  growing  upon  the 
same  land,  and  die  before  the  corn  be  reaped  ;  in  this  case  the 
legatary  shall  have  the  corn,  and  not  the  wife :  but  it  is  other- 
wise of  grass,  and  herbs  not  separated  from  the  ground,  at  the 
time  of  the  death  of  the  testator.  If  a  man,  seised  in  fee  in 
right  of  his  wife,  do  let  the  same  lands  for  years  to  a  stranger, 
and  the  lessee  soweth  the  ground,  and  afterwards  the  wife 
dieth,  the  corn  not  being  ripe ;  in  this  case  the  lessee  may 
devise  the  same  corn,  notwithstanding  his  estate  be  deter- 
mined.    So  also  of  tenant  by  curtesy,  and  tenant  in  dower  (e). 

And  forasmuch  as  those  things  which  after  the  death  of  the 
testator  descend  to  the  heir  and  not  to  his  executor,  are  not 
devisable  by  will,  except  in  such  cases  where  lands,  tenements 
and  hereditaments  are  devisable ;  therefore  those  things  which 
are  affixed  unto  the  freehold,  are  no  more  devisable  than  the 
freehold  itself,  as  the  windows,  doors,  wainscot,  and  such 
like  (/). 

So  if  a  man  be  seised  of  a  house,  and  possessed  of  divers 
heir-loomSf  that  by  custom  have  gone  with  the  house  from 
heir  to  heir,  and  by  his  will  deviseth  away  these  heir-looms, 
this  devise  is  void ;  for  the  will  taketh  effect  afler  his  death, 
and  by  his  death,  the  heir-looms  by  ancient  custom  are  vested 
in  the  heir,  .and  the  law  prefers  the  custom  before  the  devise. 
And  so  it  is,  if  the  lord  ought  to  have  a  heriot  against  his 
tenant,  and  the  tenant  deviseth  away  all  his  goods,  yet  the 
lord  shall  have  his  heriot  for  the  reason  aforesaid  (g). 

The  testator  may  devise  all  goods  and  chattels  which  he  Things  in 

(d)  [Or  of  any  vegetable  products  Mr.  V.  Williams  on  £x.  and   Ad. 

of  the  earth,  tecnoically  called  "  em-  vol.  i.  p.  493.] 

blements" — emblavence  du  bled—not  (e)  Swin.  190.     [For  certain  cases 

merely  com  and  grain  of  all  kinds,  in  which  growing  trees  go  to  the 

but  every  thing  of  an  artificial  and  executor,  see  Stukely  v.  Butler ^  Hob. 

annual  profit,  produced  by  labour  and  173 ;  Went.  Ex.  148, 1 4th  ed. ;  Com. 

manurance ;  even  shrubs,  &c.  planted  Dig.  Biens  (H) ;  Horlakenden'i  case, 

in  nursery  grounds,  with  an  express  4  Co.  63.] 

view  to  lue,  but  not  common,  though  (/)  Swin.  191 ;  4  Co.  64. 

perhiqpt  artifidal,   grass.     See    die  (g)  1  Inst.  185. 
antliontiet  coUected  on  this  point,  hy 
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bath  in  hia  own  right,  but  not  those  which  be  hath  in  the  right 
of  another  as  executor  {h). 

An  administrator  cannot  make  a  testament  of  those  goods 
which  he  hath  as  administrator  to  any  person  dying  intestate ; 
because  he  hath  not  any  such  goods  to  his  own  proper  use, 
but  ought  therewithal  to  pay  the  debts  of  the  dead  personi  and 
to  distribute  the  rest  according  to  law  (i). 

The  husband  cannot  devise  such  goods  as  his  wife  hath  as 
being  executrix  to  another,  nor  such  things  as  are  in  action, 
as  debts  due  to  her  before  marriage  by  obligation  or  contract, 
unless  he  and  his  wife  recover  the  same  during  marriage,  or 
that  he  renew  the  bonds,  and  take  them  in  his  own  name :  other- 
wise after  his  death  they  remain  to  her  (j). 

But  the  husband  may,  at  any  time  during  the  coverture, 
release  a  bond  given  to  his  wife.  And  where  the  husband 
makes  a  settlement,  the  bonds  to  his  wife,  being  part  of  her 
fortune,  will,  notwithstanding  his  death  in  the  lifetime  of  his 
wife,  before  the  security  be  changed,  be  decreed  in  equity  to 
his  executor,  he  being  considered  in  that  case  as  a  purchaser 
for  a  valuable  consideration  (A). 

A  man  may  by  his  will  dispose  of  his  chattels  and  personal 
estate  that  he  jshall  for  the  future  acquire,  anv  time  after  the 
making  his  will  to  the  time  of  his  death.  And  this  is  necessary 
from  the  reason  of  the  thing,  because  the  chattels  and  personal 
estate  are  in  a  continual  fluctuation ;  and  if  the  law  were  not 
so,  it  would  create  very  great  confusion,  or  else  would  render 
it  necessary  for  a  man  to  make  a  new  will  every  day  (2). 

But  it  is  not  so  with  lands,  for  they  are  fixed  and  permanent; 
and  therefore  if  a  man  maketh  his  will,  and  deviseth  therein 
all  the  lands  which  he  shall  have  at  the  time  of  his  death,  and 
after  that  he  purchaseth  lands,  and  dieth  without  republication 
or  making  a  new  will,  in  this  case,  though  his  intent  to  the 
contrary  is  very  apparent,  yet  it  is  a  void  devise ;  for  a  man 
cannot  devise  any  lands  but  what  he  hath  at  the  time  of 
making  his  will.  And  this  was  adjudged  upon  great  delibe- 
ration, by  Holt,  C.  J.  and  the  court,  in  the  case  of  Bunker  v. 
Cook,  and  the  judgment  was  affirmed  afterwards  upon  a  writ 
of  error  in  the  House  of  Lords,  Feb.  24,  1707  (m). 

So  copyhold  lands  purchased  after  a  will  do  not  pass  by  it, 
though  surrendered  by  the  use  of  the  will  (n).  But  by  sect  24 
of  1  Vict.  c.  26,  every  will,  whether  of  realty  or  personalty, 


[h)  Swin.  185. 
[i)  Swin.  189. 
S)  1  Inst  351. 

0  Cases  in  the  time  of  L.  Talb. 
168.  [As  to  the  husband  and  the 
husbanas  executors'  power  over  the 
the  wife's  chattels,  see  V.  Williams, 
vol  i.  pp.  474,  527,  605.— -Ed.] 
(0  Chlb.  122. 


{m)  Gilb.  122.  [Bunker  v.  Cook,  3 
Bro.  P.  C.  19  ;  Butler  and  Bakcf^s 
case,  3  Co.  308.] 

(n)  Harris  v.  Cutler,  B.  R.  Tr., 
10  Geo.  3,  cited  by  Lord  Mansfidd 
in  Spring  v.  Biles,  1  T.  Rep.  435 ; 
[see  also  Churchman  V.  Ireland,  1 
Russ.  &  M.  250;  and  Att.-Gen.  V. 
Viga,  8  Ves.  286 ;  6  CriL  D.  Se.J 
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19  held  '^  to  speak  and  take  effect"  from  the  time  of  the  tes- 
tator's death ;  vide  \r4ra* 

But,  by  Holt,  C.  J. : — If  he  republisheth  his  will,  in  such  May  mm  by 
manner,  and  with  such  circumstances,  as  are  necessary  to  com-  uoaT     ' 
plete  execution  of  an  original  will,  then  the  purchased  lands 
will  pass  as  by  an  original  will  (o)«    And  in  truth  this  seemeth 
to  make  it  a  new  will,  to  all  intents  and  purposes,  and  not  a 
republication  of  the  old  one. 

[[There  seems  to  be  two  kinds  of  republication,  express  and  R«pnbUca- 
constructive.  Express,  where  a  testator,  avowing  his  designs  i.^Ezpreif. 
of  republishing  his  will,  repeats  the  ceremonies  necessary  to  Jv?"'*"*' 
its  valid  execution  ;  thus,  the  Statute  of  Frauds  would  have 
required  the  attestation  of  three  witnesses  for  realty,  while 
copyhold  and  personalty  required  no  attestation.  Wills  of  per- 
sonalty (p)  seldom  gave  rise  to  questions  of  republication,  as 
a  residuary  bequest  embraced  all  that  species  of  property  of 
which  the  testator  died  possessed.  Republication  causes  a  will 
to  speak  and  operate  from  the  time  at  which  it  is  republished. 
Constructive  republication  takes  place  when  a  testator  makes 
a  codicil  to  his  will  for  any  purpose  (9),  it  which  case  the  effect 
of  the  codicil,  if  not  neutralized  by  internal  evidence  of  a  con- 
trary intention,  is  to  republish  the  will  (r).  Bearing  in  mind 
that  the  effect  of  such  republication  is  to  make  the  voill  speak 
from  the  date  of  the  codicil,  it  will  follow  that  all  the  newly 
acquired  lands  will  fall  under  the  operation  of  the  residuary 
devise  in  the  will,  even  though  there  be  an  express  devise  in 
the  codicil  of  particular  lands  {$). 

[^With  regard  to  specific  devises,  the  principle  that  the  will  or  specific 
speaks  from  the  date  of  the  republication  is  to  be  received  with  ^'^'•^* 
more  caution  and  applied  with  more  reserve  (0*  Republication 
by  codicil  or  otherwise  does  not  extend  a  specific  gift  in  the 
will  to  property  which  that  will  was  not  originally  intended 
to  embrace,  though  answering  to  the  same  description  {u),    Re- 
Co)  11  Mod.  127.  Hughes  v.  Turner,  3  Myl.  &  Kee. 
{pS  [See  cases  of  Long  v.  Aldred,     666 ;    Parker  v.   Brisco€f   3  J.  B. 
3  Ad.  48  ;    Miller  V.  Broum,  2  Hagg.     Moore,  24 ;    Monypenny  v.  Bristow, 
209.3                                                       2  Ru9S.  &  My.  117;  Smith  v.  Deamer, 
{q)  [See  cases  of  AcherUy  v.  Ffr-    3  You.  &  J.  278;  compare  with  Wit- 
non,  Com.  381 ;    2  £q.  Ca.  Ab.  769,     liams  v.  Goodtitk,  10  B.  &  C.  895, 
pi.  1 ;  Potter  v.  Potter,  1  Yes.  sen.     and  the  most  recent  case  of  Ashley  v. 
437;  Pigott  v.  Waller,  7  Ves.  98;     Waugh,  Dec.lO  &  11, 1839,  4  Jiuist, 
Coodtitle  V.  Meredith,  2  M.  &  S.  5 ;     572.— Ed.] 

Guest  V.  WUlasey,  12  Moore,  223;  (s)  [Coppin  v.  Femyhaugh,  2  Bro. 
Doe  V.  Dory,  Cowp.  158  ;  Gibson  v.  C.  C.291 ;  Hulme  v.  Heygate,  1  Men 
Montfort,  1  Ves.  sen.  486 ;  Beck/ord  285 ;  Williams  v.  Goodtitle,  10  B.  & 
r,  Pamecott,  Cro.  II,  693,  Barnes  V,  C.  895;  Rowley  v.  Eyton,  2  Mer. 
Crowe,  1  Ves.  jun.  486.]  126,  a  case  in  which  the  principle  is 

(r^  [For  cases  where  such  repub-    pushed  to  its  utmost  length. — £d.] 
licatioii  was  negatived  bvthe  contents        (/)  TCarte  v.  Carte,  3  Atk.  180  ; 
of  the  codieil  itself,  see  Bowety.  Bowes    Aljorav,  EarU,  2  Vem.  209 ;  Jack- 

SM  Wadiiu;  cMe),  7  Dum.  &  East,    ton  y.  HuUock,  2  Edeo,  263.] 
2;  S.C.  2  Bof.  &  PuL  500,  <S.  P. ;      («)  {Izard  y.  Hurst,  2  Freem.  224; 
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publication  does  not  revive  a  lapsed  devise  or  bequest  (j;),  nor 
does  it  cure  a  defect  of  expression  in  tlie  will  (y),  and  it  has 
been  doubted  whether  it  brings  property  comprised  in  a  lapsed 
specific  devise  within  the  residuary  devise  in  the  will  (z). 

rif  the  residuary  devise  ilself  has  lapsed,  of  course  the  re- 
publication of  the  will  is  inoperative  to  impart  new  efhcacy  to 
the  devise,  as  well  where  the  lapse  aSects  an  aliquot  share  only 
of  the  residue  as  where  it  embraces  the  entirety  (a). — Ed.^ 

But  a  codicil,  which  concerneth  only  personal  legacies,  will 
not  amount  to  a  republication  of  the  will;  so  as  to  pass  lands 
purchased  after  the  making  of  the  will  (i). 

If  a  man  deviseth  all  his  ]anda  for  payment  of  hU  debU,  and 
purchaseth  lands  afterwards,  the  lord  keeper  said  he  would 
decree  a  sale,  though  there  were  no  precedent  articles(c). 

If  a  man  hath  a  ?£tuf,  and  disposeth  of  it  (specifically)  by 
his  will,  and  afterwards  surrenders  it  and  takes  a  new  lease, 
and  after  dies,  the  devisee  shall  not  have  this  last  lease,  be- 
cause this  was  a  plain  countermand  of  his  will  (d). 

But  in  the  case  of  Stirling  v.  Lydiard,  Nov.  21,  1744(e), 
where  a  man  devised  all  and  singular  his  leasehold  estate, 
goods,  chattels  and  personal  estate  whatsoever,  and  afterwards 
renewed  a  lease,  it  was  held  by  the  Lord  Chancellor  Hard- 
wicke  clearly,  that  the  leasehold  estate  passed  by  the  will. 
He  said  the  objection  against  its  passing  proceeded  upon  a 
mistake,  that  this  is  a  specific  legacy,  but  it  is  nothing  like  it; 
for  it  is  only  an  enumeration  of  the  several  particulars  of  his 
personal  estate,  and  is  a  general  devise  of  the  whole.  It  hath 
no  appearance  of  a  revocation.  Suppose  the  testator  had  pur- 
chased a  new  lease,  would  not  that  have  passed  t  Why  then 
should  not  a  new  term  in  a  lease  equally  pass  ?  If  I  were  to 
construe  this  a  revocation,  I  do  not  know  but  if  a  man  were  to 
give  all  his  Bank,  East  India,  and  South  Sea  stock,  and  should 
af):erwards  turn  it  into  money,  it  might  as  well  be  insisted  that 
this  was  a  revocation. 

If  a  man  deviseth  a  term  for  years,  which  be  liath  not  at 

the  time  of  the  devise,  but  purchaseth  some  time  before  his 

death.  Holt,  C.  J.,  doubted  whether  this  would  be  good.    But 

Mr.  P.  Williams  says,  that  notwithstanding  the  doubt  which 

Monck  V.  Ijird  Monck,  1  Ball.  &  B.         {b)  2  Veni.625. 

298 ;  Booker  v.  Jllen,  2  Kuw.  Se  My.         ic)  2  Cha.  Ca.  144. 

270;  Powa  r.  Mamjield,   3  My.  &         (d)    Golds.  93;   [5.  P.  Abney  v. 

C.  376;    Holmn  v.  Ciii/hil.   7  Vcs.     Mitler,2  AA.  593;  Kudstone  y.  An- 

499.]  derton   (Lord   Eldon),   2   Ves.  418 ; 

(j)  IDoev.  Xef(,  4  Dum.  &  East,     Mannoodv.  Tamer,  S  P.Wnu.  1S3; 

601  ;  see  also  2  Vei.  sen.  S2G.]  Hone  v.  Midcraft,  IBro.  260;  Lang- 

(y)  [Lone  V.  WUkintoa,  10  Ewt,   ford  y.  PUt,  2  P.  Wm«.  629,  decided 

241.]  *  tbkt  Itmdi  coiitncted  for  would  not 

(s)  IDoe  V.  Sh^ield,  13  East,  S26 ;     pan  by  the  will  of  the  intended  pub- 

William  V.  OoaAUte,   10  B.   &  C.     bliilier  unleM  nich  contnct  wm  bmd- 

895.]  itiK  witbin  tbe  Statute  of  Fnnda.  VUe 

(a)  [See  Mr.  Jwrnaa  on   Willi,    infra,  "Payment  of  Lmeia."—^n-i 

roLup.  186.]  if)  Z  Sik.  199. 
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the  Court  of  King's  Bench  seems  to  have  been  in,  in  that  case, 
it  hath  been  cleany  held  to  pass  by  such  a  will  (/)• 

[[But  1  Vict.  c.  86,  s.  3,  makes  all  wills  speak  from  the  time  of  jy  ^y« 
the  testator's  death,  and  therefore  passes  all  the  estate  real  or  wiii  tDcakt 
personal  to  which  he  may  be  entitled  at  the  time  of  his  death,  PMib.     ^ 
though  acquired  subsequently  to  the  making  of  his  will. — Ed.]] 

III.  Form  and  Manner  of  making  a  Willy  and  therein  of 
appointing  Guardians  and  JSxecutors,  and  of  lapsm 
LegadeSy  Jrc. 


1.  Statute  of  Fraudt      ...  93 
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3.  Appointing  Guardiam  .    .  142 
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6.  What  will  pass  Fee-sin^  .  166 
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8.  Household  Goods,  4-c.    .    .  201  I 


9.  Lands 204 

10.  Restrainti  of  Testamentary 
Poufertf  Marriage,  jrc.     .  206 

11.  Legaciei — Lapte     .    .     .  213 

12.  Retidue,  l^ 227 

13.  Revocation 233 

14.  Domicil 243 

15.  Seamen*i  Willt  ....  ib. 


Statute  of  Frauds. 

[[Before  mention  is  made  of  the  Statute  of  Fraud,  it  may  be 
as  well  to  remark,  that,  with  respect  to  all  wills  not  made  before 
the  Ist  of  January,  1838,  the  9th  section  of  1  Vict  c.  26,  enacts. 


ri.  That  every  will  shall  be  in  writing. 

Q   ~ 


^2.  That  it  shall  be  signed  at  the  end  by  the  testator,  or  by 
some  other  person  in  his  presence,  and  by  his  direction. 

[[3.  That  such  signature  shall  be  made  or  acknowledged  in 
the  simultaneous  presence  of  two  witnesses. 

[[4.  That  such  witnesses  shall  subscribe  the  will  in  the 
presence  of  the  testator.  These  regulations,  as  has  been  said, 
are  applicable  only  to  wills  made  on  and  after  the  1st  of 
January,  1838.— Ed.;] 

A  will  may  be  contingent,  as,  if  the  testator  do  not  return  CMiingcnt 
from  a  journey ;  in  which  case,  if  he  returns,  it  is  void  (^).        ^^** 

[[By  Lord  Hardwicke :  The  court,  however,  construe  con- 
ditions of  this  kind  cautiously  and  with  reference  to  the  par- 
ticular circumstances  of  each  case,  and  have  held  that  where 
a  person  svbsequently  recognized  papers  which  on  the  face  of 
them  contemplated  a  particular  contingency  which  had  not 
arrived,  the  papers  might  still  dispose  of  his  property  (A). — Ed.[] 

Copyholds  not  being  within  the  statutes  of  wills  and  frauds,  copyboku. 
and  passing  by  the  surrender  to  the  uses  of  the  will,  and  not 
by  the  will  itself,  such  uses  may  be  declared  by  any  writing 
which  the  ecclesiastical  courts  will  grant  probate  of  (i). 

(/)  3  P.  Wms.  169.  Forbes  v.  Gordon,  3  PhilL  625 ;  Box- 

(g)  Parsons  v.  Lanoe,  Amb.  557.  ton  v.  CoUingwood,  4  Hagg.  176 ;  In 

(A)  TStrauss  v.  Schmidt,  3  Fbill.  the  goods  of  Ward,  4  Hagg.  179.] 

209 ;  Ingram  v.  Strong,  2  PbilL  294 ;  (i)  Tufnell  v.  Page,  T AtL  37  \ 

VOL.  lY.               •  •  Q  *I 
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By  the  ^  Car.  2,  c.  3,  entitled  ''  An  Act  for  Prevention  of 
Frauds  and  Perjuries/'  sect.  5^  ^'All  devises  and  bequests  of 
any  lands  or  tenements,  devisable  either  by  force  of  the  Statute 
of  Wills,  or  by  this  statute,  or  by  force  of  the  custom  of  Kent, 
or  the  custom  of  any  borough,  or  any  other  particular  custom, 
shall  be  in  writing,  and  signed  by  the  party  so  devising  the  same, 
or  by  some  other  person  in  his  presence  and  by  his  express 
directions,  and  shall  be  attested  and  subscribed  in  the  presence 
of  the  said  devisor,  by  three  or  four  credible  witnesses,  or  else 
they  shall  be  utterly  void,  and  of  none  effect." 

Signed.'] — Signing  being  only  mentioned,  therefore  sealina 
is  not  necessary,  although  it  be  expedient  to  a  testament,  which 
is  not  properly  and  legally  a  deed,  to  which  a  seal  is  essential, 
though  it  hath  the  force  and  virtue  of  a  deed  (j). 

pt  has  been  decided  that  a  mark  is  sufRcient,  and  in  the 
case  where  the  testator  was  able  to  write  (A). — Ed.]] 

Signed  by  the  Party  so  devising  the  same.] — E.,  33  Car.  3, 
Lemain  v.  Stanley  (/).  The  testator  made  his  will,  and  wrote 
it  with  his  own  hand,  and  began  it  thus — ^^  I,  John  Stanley, 
make  this  my  last  will  and  testament,'^  but  did  not  subscribe 
his  name ;  yet  this  was  adjudged  a  good  will,  and  sufficient 
signing  by  the  testator  within  the  statute,  to  pass  lands,  it  being 
subscribed  by  three  witnesses  in  the  presence  of  the  testator; 
for  his  name  being  written  in  the  will,  it  must  be  a  sufficient 
signing  within  the  statute,  since  the  statute  hath  not  appro- 
priated any  particular  place  in  the  will,  either  top,  bottom  or 
margin,  for  that  purpose ;  and  therefore  necessarily  the  testator 
is  at  liberty  to  put  it  where  he  pleases. 

And  it  hath  been  said,  that  if  the  devisor  only  put  his  seal 
to  the  will,  without  signing  it,  this  is  a  sufficient  signing  within 
the  statute,  because  signing  is  no  more  than  a  mark  to  distin- 
guish a  man's  act,  and  sealing  is  a  sufficient  mark  to  know  it 
to  be  his  will  (m). 

And  in  Warneford  v.  Warneford^  E.,  13  Geo.  1,  on  an  issue 
directed  out  of  chancery,  Raymond,  Chief  Justice,  ruled,  that 
sealing  a  will  is  signing  within  the  statute  (n). 

3ut  in  the  case  of  Smith  v.  JEvans,  in  the  exchequer,  Dec. 
6,  1751  (o),  it  was  said  by  the  Lord  Chief  Baron  Parker, 
Baron  Clive,  and  Baron  Smythe  (Baron  Legge  being  absent), 
that  what  is  said  by  North,  Windham,  and  Charleton,  in  3 


Att.-Gen,  v.Sawtell,  ibid.  497 ;  Same 
V.  Andrews^  1  Ves.  225;  Carey  v. 
Askew,  2  firo.  C.  C.  59 ;  [Doe  d. 
Cook  V.  Danven,  7  East,  298 ;  Noel 
V.  flay,  5  Mad.  Q.  R.  38 ;  Spring  d. 
Titcher  v.  BiU$,  1  T.  R.  435  n.] 

( j)  God.  O.  L.  6 ;  Wentw.  29. 

W  iTu:ylor  V.  Dening,  3  Nev.  & 
Per.  223,  and  the  same  case  under 
tbe  names  of  Baker  v.  Dening,  8  Ad. 


&  El.  94.] 

(/)  3  Lev.  1 ;  IHilion  v.  King,  3 
Lev.  86 ;  2  Yes.  jun.  248 ;  Winsor  v. 
Pratty  2  Brod.  8c  Ring.  650 ;'  Cook  v. 
Parsons,  2  Vern.  Rep.  458,] 

(m)  Gilb.  93 ;  ILemayne  v.  Staniey, 
3  Lev.  1.] 

;«)  Str.  764. 

[o)  1  Wils.  813.  [See  remaxki  <tf 
WillesJ.,  1  Veikjun.l8.] 


i; 
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Lev.  1,  that  putting  a  seal  to  a  will  is  sufficient  signing  within  sigMhire. 
the  statute,  is  very  strange  doctrine ;  for  that  if  it  were  so,  it 
would  be  very  easy  for  one  person  to  forge  any  man's  will,  by 
only  forging  the  names  of  any  two  obscure  persons  dead ;  for 
he  would  have  no  occasion  to  forge  the  testator's  hand.  And 
the  barons  said,  if  the  same  thing  should  come  in  question 
again,  they  should  not  hold  that  sealing  a  will  only  was  a 
sufficient  signing  within  the  statute. 

And  in  the  case  of  Oraysan  v.  Atkinson,  July  17,  1753,  in  Seaiiof. 
the  chancery.  Lord  Hardwicke  said,  that  he  should  have  much 
doubted  upon  that  point ;  for  the  statute,  requiring  the  will  to 
be  signed,  undoubtedly  meant  some  evidence  to  arise  from  the 
handwriting ;  then  how  can  it  be  said,  that  putting  a  seal  to  it 
would  be  a  sufficient  signing  ?  For  any  one  may  put  a  seal ; 
no  particular  evidence  arises  from  that  seal;  common  seals 
are  alike,  and  one  man's  may  be  like  another's :  no  certainty 
or  guard  therefore  arises  from  thence.  And  where  an  act  of 
narliament  mentions  signing,  it  means  something  different 
nrom  sealing  (j?)..  [^In  fact,  the  doctrine  as  to  the  sufficiency 
of  sealing  alone  (q)  is  to  be  considered  as  completely  over- 
ruled (r). — Ed.)] 

[^Tbe  name  must  be  inserted  so  as  to  give  authenticity  to  the 
whole  instrument  (s).  Where  a  testator  had  signed  only  two 
sheets  of  his  will,  bejng  prevented  by  sickness  from  signing 
the  remaining  sheets,  Lord  Mansfield  held  the  will  not  exe- 
cuted (O-— Ed.]] 

H.,  1728,  Dormer  v.  Thurland{u).  The  will  was  not  signed 
by  the  testator  in  the  presence  of  the  witnesses ;  but  he  ac- 
knowledged it  to  be  his  hand,  and  declared  it  to  be  his  will, 
in  their  presence;  and  they  subscribed  their  names  in  his 
presence.  Lord  Chancellor  Kii)g  inclined  that  the  will  was 
good;  but  ordered  the  point  to  be  reserved,  and  made  a  case 
of  for  further  consideration. 

And  in  the  case  of  Stonehotise  v.  Evelyn,  E.,  1784  (x),  a 
will  was  held  to  be  good,  though  all  the  witnesses  did  not  see 
the  testator  sign  it,  but  he  owned  it  before  them  to  be  his 
hand.  And  the  reporter  says,  that  on  his  mentioning  this 
case  to  Mr.  Justice  Fortescue  Aland,  he  said,  that  this  was 
the  common  practice ;  and  that  it  is  sufficient,  if  one  of  the 
three  subscribing  witnesses  swears  that  the  testator  acknow- 
ledged the  signing  to  be  his  own  handwriting.  And  it  is 
remarkable,  that  the  statute  of  frauds  doth  not  say  the  testator 
shall  sign  his  will  in  the  presence  of  three  witnesses,  but 

(c)  2  Vegey,  459.    [See  also  EHis  Eldon.l 

V.  Smith,  1  Ves.jun.  11;  JJarrisony.  (<)  iSlokdale  v.  MoorCf  1  P.  W. 

HarrUon,  8  Ves.  1 85 ;  Abdu  v.  Grix,  771.] 

8  V«8.  594;    Wright  V.   Wakeford,  {tURighty.  Price,  Doug. 241,  by 

)  7  Ves.  4S9.1  Lord  Mansfield.] 

(g)  TLemmne  v.  Stanley,  3  Lev.  1.]  (u)  2  P.  Will.  506. 

(r)  [The  W  case  IB   Wright  v.  h)  8  P.  Wijl,  254, 
WakgMi  IT  Vew.  458,  per  Lord 
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requirea  these  three  things ;  first,  that  the  will  should  be  in 
writing;  secondly,  that  it  should  be  signed  by  the  testator; 
and,  thirdly,  that  it  should  be  subscribed  by  three  witnesses 
in  the  presence  of  the  testalor. 

And  in  the  said  case  of  Grayson  v.  Atkinson,  July  17, 
1753(y),  by  the  lord  chancellor,  Hardwicke.  At  the  lime  of 
making  the  act,  and  ever  since,  if  a  bond  or  deed  is  executed 
by  the  person  who  signs  it,  al^rwards  the  witnesses  are  called 
in,  and  before  those  witnesses  he  acknowledges  that  to  be  his 
hand;  that  is  always  considered  as  an  evidence  of  signing  by 
the  person  executing,  and  is  an  attestation  of  it  by  them.  It 
is  true  there  is  some  dilTerence  between  the  case  of  a  deed  and 
a  will  in  this  respect,  because  signing  is  not  necessary  to  a 
deed,  but  sealing  is ;  and  I  do  not  know  that  it  was  ever  held, 
that  acknowledging  his  sealing  without  witnesses  has  been  suffi- 
cient. But  notwithstanding,  that  is  the  rule  of  evidence 
relating  to  signing.  If  it  was  in  the  case  of  a  note,  or  declara- 
tion of  trust,  or  any  other  instrument  not  requiring  the  solem- 
nities of  a  deed,  but  bare  signing ;  if  that  instrument  is  attested 
by  witnesses,  proving  that  they  were  called'  in,  and  that  he 
took  that  instrument,  and  said,  that  was  his  hand,  that  would 
be  a  EufHcicnt  attestation  of  singing  by  liiin.  That  is  the  rule 
of  evidence;  and  there  is  nothing  in  this  act  to  take  it  out  of 
the  general  rule.  [|There  has  long  ceased  to  be  any  doubt  as 
to  the  acknowledgment  of  a  signature  before  witnesses  being 
sufficient (2).  An  acknowledgment  of  the  testator  before  all 
the  witnesses  is  effisctual ;  a  necessary  consequence  of  the  prin- 
ciple,  that  signing  before  some,  and  acknowledging  before  the 
rest  of  witnesses,  was  effectual  {a).  No  particular  form  of 
words  in  attestation  is  essential.  It  is  presumed  that  the 
witnesses  subscribed  in  the  presence  of  the  testator,  unless  the 
validity  of  the  will  be  disputed,  when  it  must  be  proved  by 
oral  testimony  (b).  After  tlie  death  of  witnesses,  a  compliance 
with  the  requisitions  of  the  statute  will  be  generally  pre- 
sumed (c). — Ed.] 

A  ttested  and  subscribed  in  the  presence  of  the  tatd  Devisor."] 
It  hath  been  ruled  in  equity,  that  a  will  of  lands,  attested  by 
three  witnesses,  who  subscribed  their  names  at  the  request  of 
the  testator,  though  at  several  times,  is  a  good  will,  though 
the  witnesses  were  never  once  present  together  (d). 


(if)  2  Vcsey,  457. 

(a)  [See  caM»  in  noie,  2  Ves.  sen. 
245.  SeeaUoEUiiv.SffiifA,!  Ve*^un. 
]]  (LordHardvicke);  AddyY.Gru:, 
8  Vesey,  501 ;   WarbtccA  v.  Keamdy, 

1  Vei.  &  B.  362 ;  Wright  v.  Wright, 
5  Moo.  &  Pay.  31fl.  Ths  cue  of 
SmUh  V.  Cadron  {by  Sir  J.  Jekyll), 

2  Vei.  tea.  499,  in  uid  to  hive  firit 
tet  th»  qamtioD  at  rxt— Ed.] 

(a)[msT.Slmtk,iy».jm.\\\ 


Lord  Harkwickc,  &c.] 

{b)  IHindt  v.  Jona,  Comyn,  531 ; 
O-H/i  V.  P(no(e((,2Stra.II09;  S.C. 
8  Vin.  Ab.  128,  pi.  14;  Price  r. 
Smith,  Wille*,  1  ;  Lord  Ranclige  i. 
Lady  Farhim,  6  Don,  202  ] 

(c)  \^Headtv.Jama,Camfn,S&l; 
Crofti  y.  PtneltU,  2  Str.  UOOJ 

(d)  Gflb.  92;  Via.  DenM,  N.  id^ 
12, 
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Feb.  1,  174^9  Jones  v.  Lahe{e).  A  special  verdict  was 
found  upon  an  ejectment;  the  case  was,  the  testator  signed 
and  executed  his  will  in  December,  1735,  in  the  presence  of 
two  witnesses,  who  attested  the  same  in  his  presence ;  after- 
wards, in  the  year  17ci9,  he  with  his  pen  went  over  his  name, 
in  the  presence  of  a  third  witness,  who  subscribed  his  name 
in  the  testator's  presence,  and  at  his  request.  And  the  ques- 
tion was,  whether  this  was  a  due  execution  within  the  statute. 
For  the  heir  at  law  it  was  argued,  that  the  statute  requiring  May  be  at 
three  witnesses  to  subscribe  in  the  testator's  presence,  must  xiSJl^" 
intend  they  should  be  all  present  together ;  otherwise  there  is 
not  that  degree  of  evidence  which  the  statute  requires :  for  an 
attestation  of  three  witnesses  at  different  times,  has  only  the 
weight  of  one  witness.  Witnesses  to  a  will  not  only  attest  the 
due  execution  of  the  will,  but  likewise  the  capacity  of  the 
testator  at  the  time  of  execution.  A  man  may  be  sane  at  the 
time  two  witnesses  attest,  and  insane  when  the  third  attests. 
It  cannot  be  considered  as  a  will,  till  the  third  witness  hath 
signed,  for  that  completes  the  act.  The  will  here  is  dated  in 
1735^  suppose  lands  purchased  after  the  date,  and  before  the 
attestation  by  the  third  witness,  will  the  lands  pass  ?  certainly 
not.  On  the  other  hand  it  was  argued  for  the  devisee,  that  a 
will  executed  before  three  witnesses,  though  at  three  different 
times,  is  good ;  the  statute  not  requiring  they  should  all  be 
present  at  the  same  time.  The  requisites  under  the  statute 
are,  that  the  testator  should  sign  in  the  presence  of  three  wit- 
nesses at  least,  and  that  they  should  attest  in  his  presence. 
It  would  therefore  be  adding  new  requisites  which  the  act 
does  not  mention,  and  in  effect  be  making  a  new  law.  By  the 
Lord  C.  J.  Lee:  This  case  depends  upon  the  words  of  the 
statute.  The  requisites  in  the  statute  are,  that  three  witnesses 
should  attest  his  signing,  but  it  doth  not  direct  that  the  three 
witnesses  should  be  all  present  at  the  same  time.  Here  you 
have  the  oath  of  three  attesting  witnesses.  This  is  the  degree 
of  evidence  required  by  the  statute.  And  the  same  credit  is 
riven  to  three  persons  at  different  times,  as  at  the  same  time. 
We  cannot  carry  the  requisites  farther  than  the  statute  directs. 
The  act  is  silent  as  to  this  particular.  It  would  therefore  be 
making  a  new  requisite.  The  signing  is  the  same  act  reite- 
rated. The  testator  went  over  his  name  again,  and  declared 
it  to  be  his  last  will.  And  judgment  was  given  against  the 
heir  at  law. 

E.,  31  Geo.  J2,  Carleton  on  the  demise  of  Griffin  v.  Griffin  (f). 
On  a  special  verdict  it  was  stated,  that  John  Griffin,  on  the 
Sd  of  May,  1752,  wrote  upon  a  sheet  of  paper  with  his  own 
hand,  as  follows:  ''  Know  all  men  by  these  presents,  that  I, 
John  Griffin,  make  the  aftermentioned  my  last  will  and  testa- 
ment ;**  and  therein  he  made  several  dispositions  of  his  real 
(e)  2  Atkyns,  176.  (/)  Burrow,  Mansf.  549. 
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and  personal  estate ;  and  subscribed  it  at  the  same  time  when 
he  wrote  it ;  but  there  was  no  seal  or  witness  to  it.  And  on 
the  5th  of  January,  1754,  he  wrote  on  the  same  sheet  of  paper, 
wuirmjim  "  Memorandum,  whereas  I  have  laid  out  on  a  lighter  [and  so 
^ni'^n™,  on] — all  these,  at  my  death,  shall  be  at  my  wife's  disposal, 
uiUi«Hieii(d  ^"*^  ''"'^  "°* '°  disannul  any  of  the  former  part  made  by  me 
■loot  Hue.  the  Sd  of  May,  1752.  Witness  my  hand,  Jonn  Griffin."  All 
this  latter  writing  related  only  to  the  personal  estate ;  and  he 
subscribed  it  in  the  presence  of  three  witnesses;  and  then  he 
took  the  said  sheet  of  paper  in  his  hand,  and  declared  tt  to  be 
his  last  will  and  testament,  in  the  presence  of  the  said  three 
witnesses;  and  then  delivered  it  to  them,  and  desired  they 
would  attest  and  subscribe  it  in  his  presence,  and  in  the  pre- 
sence of  each  other ;  which  they  accordingly  did.  Upon  this 
special  case,  one  (juestion  reserved  for  the  opinion  of  the 
court  was,  whether  the  republication  of  the  said  tirst  will 
(made  in  175S)  upon  the  5th  of  January,  1754,  be  a  publica- 
tion or  republication  of  his  first  will  within  the  statute.  It 
was  argued,  that  this  was  no  good  will  to  pass  lands,  beyond 
all  doubt,  till  the  5th  of  January,  17.54;  and  what  happened 
then,  was  neither  a  publication,  nor  a  republication  sufficient 
to  make  il  a  good  will  within  the  statute.  Here  are  two  dis- 
tinct instruments,  at  two  different  times;  the  first  unattested, 
relating  to  the  real  estate;  the  second,  signed,  published,  and 
attested  according  to  the  statute,  relating  to  the  personal. 
But  the  first  was  originally  bad,  and  could  not  be  made  good 
by  the  subsequent  transaction.  By  Lord  Mansfield  and  the 
court :  The  case  is  accurately  staled ;  for  it  is  not  stated  to  be 
either  a  will  or  a  codicil,  but  a  sheet  of  paper  written.  It  is  a 
will  of  an  illiterate  man,  drawn  by  himself.  At  first,  in  175S, 
the  testator  did  not  know  that  any  witnesses  were  necessary. 
In  1754,  he  had  found  that  they  were  necessary.  Then  he 
makes  a  subsequent  disposition:  which  is  a  memorandum  to 
be  added  to  it.  But  he  doth  not  call  this  a  codicil ;  nor  doth 
the  case  state  it  to  be  so.  He  plainly  considers  the  whole  as 
one  entire  disposition ;  and  he  expressly  declares  in  the  latter, 
that  he  doth  not  thereby  mean  to  disannul  any  part  of  bis 
former  devise  or  disposition.  There  is  not  a  tittle  in  the  latter 
that  relates  to  the  real  estate;  therefore  the  only  intent  of 
having  the  three  witnesses,  was  and  must  be  to  authenticate 
the  former.  The  signing  the  former  does  no  harm ;  it  makes 
it  more  solemn,  but  doth  not  hurt  it.  Then  ihc  publication  of 
it  is,  as  of  a  will.  He  takes  up  (he  sheet  of  paper;  and 
holding  up  the  said  sheet  of  paper,  says.  It  is  my  will.  And 
certainly,  he  did  not  mean  a  part  of  it  only,  but  the  whole  of 
it.  And  he  desires  them  to  attest  it.  All  this  must  relate  to  the 
whole  that  was  written  on  this  paper.  It  must  be  considered 
u  one  en^re  will,  made  at  different  times,  and  attested  agree- 
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ably  to  the  statute.    And  a  man  is  not  obliged  to  make  his 
whole  will  all  at  the  same  time. 

And  per  Lord  Mansfield^  in  Bond  v.  Seawellig) :  It  is  not 
necessary  that  the  witnesses  should  attest  in  the  presence  of 
each  other,  or  that  the  testator  should  declare  the  instrument 
executed  ''  to  be  his  will/'  or  that  the  witnesses  should  attest 
every  page,  folio,  or  sheet,  or  that  they  should  know  the  con- 
tents, or  that  each  folio,  page,  or  sheet  should  be  particularly 
shown  to  them.  But  in  that  case,  there  being  some  doubt, 
whether  the  first  sheet  was  or  was  not  in  the  room  at  the  time 
of  executing  and  attesting  the  last,  a  new  trial  was  directed. 

[[The  presumption  that  the  testator  intended  to  execute  all 
the  papers,  is  not  so  strong  when  they  consist  of  a  will  and 
a  codicil  or  of  two  separate  codicils  (A). 

[[It  has  been  repeatedly  held,  that  the  attestation  of  a 
codicil  applies  to  a  previous  unattested  will  under  the  statute 
of  frauds,  for  the  devise  of  freehold,  where  both  the  attested 
and  unattested  instruments  were  written  on  the  same  paper  (i). 
In  the  cases  cited  in  the  note  the  attested  codicil  referred 
to  the  unattested  document;  but  this  is  not  essential  where 
both  are  written  on  the  same  sheet  of  paper (7)>  but  where 
they  are  on  different  sheets,  as  in  Colleton  v.  Griffin. 

I^It  may  he  as  well  to  remark  here  that  a  second  duly  at- 
tested codicil  has  been  held  to  establish  a  previous  attested  will 
and  a  previous  unattested  codicil  (A).  Vide  ante,  the  doctrine 
of  republication ;  but  a  testator  cannot  by  his  will  empower 
himself  to  dispose  by  an  unattested  codicil  (/). — Ed.]] 

If  the  testator  show  the  will  unto  the  witnesses,  saying,  Auetti 
''This  is  my  last  will  and  testament,''  or ''Herein  is  contained  thrwi 
my  last  will;"  this  is  sufficient,  without  making  the  witnesses 
privy  to  the  contents  thereof,  provided  the  witnesses  be  able 
to  prove  the  identity  of  the  writing,  that  is  to  say,  that  the 
writing  now  showed  is  the  very  same  writing  which  the  tes- 
tator in  his  lifetime  affirmed  before  them  to  be  his  will,  or  to 
contain  his  last  will  and  testament  (n). 

Whether  it  is  necessary  that  the  testator  should  declare  to 
the  witnesses,  at  the  time  of  the  attestation,  that  the  writing 

Qs)  3  Bur.  1775.  610;  Gordon  v.  Lord  Reay,  5  Sira. 

.(h)  ILea  v.  Libb,  Carth.  35;  Bond  274,  Sir  L.  Shadwell.    As  to  wheu 

y."  Seawell,  3  Burr.  1775.]  a  reference  to  extrinsic  documents  is 

(i)    [l>e   Bathe  v.  Lord  Fingali,  allowable,  see  Habergham  v.  Vincent, 

16  Vcs.   167;    Doe  d.    WiUiams  v.  2  Ves.  jun.  204;  MoUneus  v.  Moli- 

JEtwiK,  \  Comp.  &  Meesou,  42.]  netur,  Cro.  Jac.  144;  Dillon  v.  Harris, 

(j)  [See  also  Guest  v.   Willasej/y  4  Bligh,N.  S.329;  Jarinan  on  Wills, 

12   J.   B.   Moore,   2;     Utterton   v.  p.  83.] 

i<^6ms,  2  Ad.  &  £11.   Allthese  autho-        (/)    [Why  lull  v,  Kay,  2  Mvl.  & 

Tities  seem  to  overthrow  Jtt.-Gen.  Kee.  765;  and  vide  post,  on  Revo- 

y.  Baines,  Pre.  Ch.  270;  .S.  C.  3  Ch.  cation.] 
Rep.  150.]  (m)  See  farther  on  this  head,  ante^ 

(k)  ICrosbic  v.  MacdowaU,  4  Yea.        (n)  Swin.  52;  Qod.  Q.  L.  66. 
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I*   which  they  attest  is  his  will,  hath  been  matter  of  some  doubt. 

'_  As  in  the  case  of  Wallis  v.  WallU,  T.,  1762 :  Thomas  Wallis, 
Esquire,  made  his  will,  and  therein  devised  his  real  eslate  to 
his  wife  for  life;  the  will  was  of  his  own  hand-writing;  and 
the  form  of  attestation  was  in  these  words  :  "  Signed,  sealed, 
pubHshed,  and  declared  for  the  last  will  and  testament  of  the 
said  Thomas  Wallis,  in  the  presence  of  us,  &c.  Isabella  Mat- 
thews, James  Wardell,  William  Powell."  The  heir  at  law 
brought  an  ejectment.  The  widow  pleaded  the  devise  to  her 
for  life.  The  cause  came  on  to  be  heard  at  the  summer  assizes 
at  Lincoln,  1762,  by  a  special  jury,  before  Mr.  Justice  Deni- 
son.  To  prove  the  execution  of  the  will,  the  defendant  pro- 
duced William  Powell,  the  testator's  coachman,  one  of  the 
three  subscribing  witnesses,  who  deposed,  that  in  the  begin- 
ning of  July,  1760,  James  Wardell,  ihen  butler  to  the  said 
Thomas  Wallis,  came  and  told  him  the  said  Powell  that  he 
was  to  come  to  his  master ;  that  upon  entering  the  room,  he 
found  his  master  sitting  with  a  table  before  him,  on  which 
were  some  papers  open  ;  and  that  his  master  called  him,  and 
the  said  Wardell,  and  one  Isabella  Matthews,  then  his  house- 
keeper, up  to  the  table  to  him ;  where  they  all  came.  Then 
the  said  'Ihoroas  Wallis,  further  addressing  himself  to  them 
all,  desired  them  to  take  notice ;  and  then  took  a  pen,  and  in 
all  their  presence  signed  and  sealed  each  part  of  his  will,  and 
laid  both  the  said  parts  open  and  unfolded  before  them  to  sub- 
scribe their  names  as  witnesses  thereto ;  which  they  all  did,  by 
the  direction  of  the  said  Thomas  Wallis  in  his  presence,  and 
in  the  presence  of  each  other;  he  showing  them  severally 
where  to  write  their  names.  But  that  the  said  Thomas  Wallis, 
otherwise  than  as  above,  did  not  declare  or  publish  either  part 
to  be  his  will,  or  say  what  it  was.  The  counsel  for  the  plain- 
tiir  contended  that  this  was  not  a  sufficient  proof  by  one  wit- 
ness, of  a  complete  execution  of  the  will.  And  they  produced 
on  the  other  hand,  the  other  two  subscribing  witnesses;  who 
in  divers  particulars  did  not  give  a  clear  and  distinct  evidence; 
and  could  not  recollect  whether  they  had  signed  one  or  two 
papers;  or  whether  then,  or  at  any  time  before  the  said  Tho- 
mas Wallis's  death,  they  understood  what  they  had  so  witnessed 
to  be  the  said  Thomas  Wallis's  will,  though  Wardell  seemed 
to  admit  he  conjectured  it  so  to  be.  But  both  Wardell  and 
Matthews  swore  that  they  did  not  see  the  said  Thomas  Wallis 
sign  or  seal  either  part  of  his  said  will;  that  Powell,  the  other 
subscribing  witness,  was  not  at  that  time  in  the  room,  when 
(at  the  said  Thomas  Wallis's  desire)  they  wrote  their  names 
to  the  two  papers  as  they  now  appear ;  that  the  said  Thomas 
Wallis  did  not  declare  or  pubhsh  it  as  his  will,  nor  did  they 
know  it  to  be  a  will.  The  defendant's  counsel  then  called 
Richard  Price,  the  said  Thomas  Wallis's  groom,  who  swore, 
that  one  morning  in  the  beginning  of  July,  1760,  James  Wax- 
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dell  told  him  that  his  master  had  much  wanted  him ;  and  that  Attettiof  the 
upon  bis  the  said  Price's  offering  to  go  to  his  master  to  receive  the^uiT  ^ 
his  orders,  the  said  Wardeil  told  Price  that  the  business  was 
done,  and  that  Powell  had  supplied  his  place ;  and  that  he  the 
said  William  Powell,  James  Wardeil,  and  Isabella  Matthews, 
had  that  morning  been  witnessing  their  master's  will.  And 
Sarah  Dixon  being  called,  swore,  that  in  the  beginning  of 
July,  1760,  Isabella  Matthews  came  one  morning  after  break- 
fast into  the  kitchen,  and  told  her  that  she  the  said  Matthews, 
James  Wardeil,  and  William  Powell,  had  that  morning  wit- 
nessed their  master's  the  said  Thomas  Wallis's  will,  though  he 
had  not  told  them  it  was  so.  Upon  this  state  of  the  evidence 
on  both  sides,  it  was  insisted  for  the  plaintiff,  that  as  the  law 
stood  before  the  statute  of  frauds,  publication  of  a  will  was  an 
esaeutial  part  thereof;  and  if  so,  there  is  nothing  in  that  sta- 
tute to  take  it  away.  And  further  it  was  insisted,  that  by  the 
siud  statute  there  are  four  requisites  to  constitute  a  good  and 
valid  devise  of  lands  :  1.  That  it  shall  be  in  writing  ;  2.  That 
it  shall  be  signed  by  the  party  devising,  or  by  some  other  per- 
son in  his  presence,  and  by  his  express  directions ;  3.  That  it 
shall  be  attested  and  subscribed  in  the  presence  of  the  devisor 
by  three  or  four  credible  witnesses ;  4.  That  the  words  attested 
aand  subscribed  must  import,  that  it  shall  be  published  as  a 
devise  or  will  by  the  testator  in  the  presence  of  the  said  wit- 
nesses. On  the  contrary,  for  the  defendant  it  was  insisted, 
that  neither  before  nor  since  the  statute  publication  was  neces- 
sary ;  and  that  by  the  statute,  only  the  three  first  requisites 
are  necessary,  which  in  the  present  case  were  all  complied 
with,  the  devise  being  in  writing,  and  signed  by  the  testator 
in  the  presence  of  three  credible  witnesses,  who  had  subscribed 
their  names  as  witnesses  to  the  same  in  the  presence  of  the 
testator  and  of  each  other ;  and  further,  supposing  any  such 
publication  was  necessary,  that  the  testator  had  used  words 
and  done  acts  which  amounted  to  a  publication  within  the 
meaning  of  the  statute,  which  had  not  directed  or  prescribed 
any  particular  form  or  manner  in  which  such  publication 
should  be  made;  that  the  testator  using  these  significant  words 
to  all  the  witnesses  when  he  called  them  up  to  the  table,  ''  take 
notice,**  and  then  signing  both  parts  of  his  will,  and  then 
delivering  both  the  parts  thereof  to  the  witnesses  to  attest, 
directing  them  where  to  sign  their  names,  and  to  witness  each 
part  under  the  common  and  usual  form  of  attestation,  which 
the  witnesses  did,  was  a  sufiicient  execution  and  publication 
of  his  will ;  that  the  words  ''  signed,  sealed,  published,  and 
declared,**  being  all  written  in  the  testator's  own  handwriting, 
and  the  witness  Powell  swearing  that  both  the  parts  of  the 
will  lay  open  to  the  inspection  of  all  the  witnesses  when  they 
subscribed  their  names,  and  it  appearing  by  the  evidence  of 
Price  and  Dixon  that  both  the  other  witnesses  ViaOi  dedat^ 
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Attesting  the  that  they  had  been  attesting  the  said  Thomas  Wallis's  will, 
thrwiiu"  **  this  was  much  stronger  than  the  case  of  Peate  v.  Ougley,  re- 
ported  in  Corayns,  197.  And  Mr.  Justice  Denison  was  of 
opinion,  if  the  witnesses  for  the  defendant  were  credited  by 
the  jury,  that  this  was  a  due  execution  within  the  statute,  and 
a  sufficient  publication;  and  for  this  cited  the  case  of  Trimmer 
V.  Jackson,  lately  determined  in  the  Court  of  King's  Bench. 
And  the  jury  found  accordingly  a  verdict  for  Mrs.  Wallis,  the 
defendant.  Nevertheless,  the  plaintiff's  counsel  insisted,  that 
the  point,  whether  a  good  publication  or  not,  should  be  re- 
served for  a  case  to  be  argued  above.  But  the  matter  was 
compromised,  on  the  defendant's  remitting  the  costs. 

Note. — The  case  of  Peate  v.  Ougley  was,  where  the  tes- 
tator produced  to  the  witnesses  a  paper  folded  up,  and  desired 
them  to  set  their  hands  to  it  as  witnesses,  which  they  all  did 
iri  his  presence,  but  they  did  not  see  any  of  the  writing,  nor 
did  he  tell  them  it  was  his  will,  or  say  what  it  was  ;  but  it  was 
all  written  by  the  testator's  own  hand.  It  was  objected,  that 
this  was  not  a  good  execution  of  the  will  within  the  statute ; 
for  it  is  not  sufficient  that  the  witnesses  write  their  names  in 
the  presence  of  the  testator,  without  any  thing  more;  but  they 
tiiust  attest  every  thing,  to  wit,  the  signing  of  the  testator,  or 
at  least  the  publication  of  his  will :  But  here  the  testator  nei- 
ther signed  the  will  in  their  presence,  nor  declared  it  to  be 
his  last  will  before  them.  On  the  other  part,  it  was  insisted, 
that  the  execution  was  sufficient  within  the  statute  ;  for  there 
is  no  necessity  that  the  witnesses  see  the  testator  write  his 
nattie ;  and  if  he  writes  these  words,  signed,  sealed,  and  pub- 
lished as  his  will,  and  prays  the  witnesses  to  subscribe  their 
hames  to  that,  it  will  be  a  sufficient  publication  of  his  will, 
though  the  witnesses  do  not  hear  him  declare  it  to  be  his  wilL 
And  Trevor,  C*  J.,  inclined,  that  here  was  sufficient  evidence 
of  the  execution,  and  the  jury  found  it  accordingly.  But  as 
to  the  matter  of  law,  he  permitted  it  to  be  found  special.  And 
It  doth  not  appear  further  what  became  of  it. 

The  case  of  Trimmer  v.  Jackson  was,  where  the  witnesses 
were  deceived  by  the  testator  at  the  time  of  the  execution,  and 
were  led  to  believe,  from  the  words  used  by  the  testator  at  the 
execution  of  the  instrument,  that  it  was  a  deed  and  not  a  will. 
It  was  delivered  as  his  act  and  deed  ;  and  the  words  "  sealed 
and  deliver ed^^  were  put  above  the  place  where  the  witnesses 
were  to  subscribe  their  names.  And  it  was  adjudged  by  the 
court,  as  it  is  said,  for  the  inconveniences  that  might  arise  iti 
fatnilies,  from  having  it  known  that  a  person  had  made  his  will, 
that  this  was  a  sufficient  execution  (o). 
^""S'**r-  C^*  ^^^  ^^^"  recently  held,  however,  that  where  a  testator 
SctV  ^v^'    having  previously  signed,  merely  requested  the  witnesses  to 

teats  of  WUL      ^o)  See  aho  Lord  Hardwicke*8  opinion  in  Rigden  v.  Valicr,  2  Ves.  252^  et 
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subscribe  the  tnemoranduni  of  attestation^  though  they  neither 
saw  his  signature^  nor  were  made  acquainted  with  the  nature 
of  the  instrument  they  attested^  the  will  was  duly  executed  ac- 
cording to  the  statute  (p). 

[[A  mark  has  been  held  to  be  a  sufScient  attestation  under  the  Wh«t  ti  foiB. 
statute  (y),  and  even  where  the  testator  was  able  to  write  (r).     tloi!  ^"•^" 

In  the  PresenciB  of  the  Mid  Devisor.]— E.,  8  Jac.  2,  Shires  in  the  pre- 
▼.  Glasscock  («).  The  question  was,  whether  the  will  was  made  JSJS!  "^  ^' 
ttecording  to  the  statute ;  for  the  testator  had  desired  the  wit- 
nesses to  go  into  another  room  seven  yards  distant  to  attest  it, 
in  which  therie  Was  a  window  broken,  through  which  the  tes- 
tator might  see  them.  By  the  court :  "  The  statute  requireth 
attestation  in  his  presence  to  prevent  obtruding  another  will  in 
the  place  of  the  true  one ;  it  is  enough  if  the  testator  might 
see ;  it  is  hot  necessary  that  he  should  actually  see  them  sign- 
ing ;  for  at  that  rate  if  a  man  should  but  turn  his  back  or  look 
off,  it  would  vitiate  the  will.  Here  the  signing  was  in  the 
tiew  of  the  testator,  he  might  have  seen  it,  and  that  is  enough. 
Bo  if  the  testator  being  sick,  should  be  in  bed,  and  the  curtain 
drawn." 

But  if  the  witnesses  subscribe  their  names  to  the  will  in  a 
toom  adjoining  to  that  where  the  testator  lay,  but  out  of  his 
sight,  iso  as  he  could  not  see  them  subscribe  their  names  ;  this 
is  no  good  will  within  the  statute  to  pass  lands,  because  the 
witnesses  in  that  case  did  not  subscribe  their  names  in  the 
testator's  presence  (t). 

But  it  is  not  necessary  that  it  appear  upon  the  face  of  the 
foiU  to  have  been  signed  in  the  presence  of  the  devisor.  As 
in  the  case  of  Hands  v.  James,  Ei^  9  Geo.  2  (m).  In  ejectment 
brought  by  the  plaintiff  as  heir  at  law,  the  question  was  on  a 
case  by  consent  left  to  the  opinion  of  the  court,  whether  it 
should  be  left  to  a  jury  to  determine  whether  the  witnesses  to 
a  will  (being  all  dead)  did  set  their  names  in  the  presence  of 
the  testator,  and  this  merely  upon  circumstances  without  any 
positive  proof.  By  the  court :  "  This  is  a  matter  fit  to  be  left 
to  the  jury.  The  witnesses  by  the  statute  ought  to  set  their 
names  as  witnesses  in  the  presence  of  the  testator ;  but  it  is 
not  required  by  the  statute  that  this  should  be  taken  notice  of 


(p)  C^^®  ^'^  cases  of  Brituh  Mu- 
Meum  V.  WhiUy  3  M.  &  Pay.  689  ;  S. 
C.  6  Bing.  310;  (Tindal,  Ch.  Jus.) 
Wright  V.  Wright,  5  M.  fir  P.  316; 
S.  C.'7  Bing.  457;  Johnson  v.  John- 
ton,  I  Crompt  &  Mees.  140.] 

{q)  \^Harri$on  v.  Harrison,  8  Ves. 
185  ;  Addj/  v.  Grit,  8  Ves.  504.] 

(r)  l^Lemayne  v.  Stanlw,  3  Lev.  1.] 

(s)  2  SaUc  688 ;  S.  P.  Casson  v. 
Dade,  1  Bro.  C.  C.  99;   [Daty  v. 


Smith,  3  Salk.  395. 

(0  Gilb.  93.  [Longford  v.  Eyre,  M. 
1721 ;  1  P.  Wms.  740;  Sroderick  v. 
Broderick,  1  P.  Wms.  239 ;  MackeU 
V.  Temple,2  Show.  R.  288  ;  Carter  y, 
Frice,  Dougl.  241 ;  Hands  v.  James, 
Com.  R.  531 ;  Onions  v.  Tyrer,  2 
Vern.  Rep.  741 ;  Doe  d.  Wrisht  v. 
Manifold  (by  Lord  Ellenborough),  1 
M.  i  S.  294.] 

(tt)  Comyn,  531. 
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in  the  subscription  to  ttie  will ;  and  whether  inserted  or  not,  it 
must  be  proved ;  if  inserted,  it  doth  not  conclude,  but  the 
contrary  may  be  proved :  and  if  not  conclusive  when  inserted, 
the  omiBsion  thereof  shall  not  conclude  that  it  was  not  so ;  and 
therefore  it  must  be  proved  by  the  best  proof  that  the  nature 
of  the  thing  will  admit  of." 

And  in  the  case  of  Croft  v.  Patolet,  E.,  12  Geo.  2  (x),  upon 
a  trial  at  bar  concerning  the  execution  of  a  will,  it  did  not  ap- 
pear upon  the  face  of  it  that  the  attestation  of  the  witnesses 
was  made  in  the  presence  of  the  testator,  which  being  objected 
to,  a  case  was  cited,  where  Lord  Chief  Justice  Eyre  held  it  a 
matter  proper  to  be  left  to  a  jury,  whether  they  believed  it  to 
be  so  done  or  not.  And  Mr.  Justice  Chappel  cited  a  case  to 
the  same  purpose ;  to  which  the  court  assented :  and  they 
held  it  not  to  be  necessary  to  be  inserted  in  the  will  that  the 
attestation  was  in  the  presence  of  the  testator,  though  by  the 
statute  it  is  necessary  that  it  should  in  fact  be  so  attested. 

I^It  is  immaterial  whether  the  witnesses  were  absent  at  the 
requestor  for  the  convenience  of  the  testator  or  not  (y), — Ed.j] 

By  Three  or  Four  credible  Witnesses. ]-M.,  1  Will.  3,  Lee 
''  V.  Libb(,z).  The  testator  made  his  will  in  writing,  subscribed 
by  two  witnesses,  and  therein  devised  his  lands.  Aflerwards 
he  made  a  codicil,  in  which  his  will  was  recited;  and  this  also 
was  attested  by  two  witnesses,  one  of  which  witnesses  was  a 
witness  to  the  will,  but  the  other  was  a  new  witness.  The 
question  was,  whether  this  now  witness  should  make  a  third  to 
the  will.  And  it  was  adjudged  that  he  should  not:  it  is  true 
here  are  three  witnesses  to  the  intent  and  will  of  the  testator ; 
but  there  are  only  two  to  his  will  in  writing:  it  is  true  like- 
wise that  there  are  two  witnesses  to  the  codicil;  but  ihose  are 
not  witnesses  to  the  written  will :  so  that  there  wants  one  wit- 
ness to  the  will  ill  writing. 

In  the  case  of  Tuffaellv.  Page,  E.,  1740(a),  it  was  held 
clearly  by  Lord  Harkwicke,  that  a  will  of  a  copyhold  tenant 
attested  by  one  or  two  witnesses,  or  even  without  any  witness 
at  all,  is  sufficient  to  declare  the  uses  of  a  surrender  which  he 
has  made  ;  and  the  reason  is,  because  the  party  is  in  by  the 
surrender,  and  not  by  the  will. 

Therefore  where  there  is  a  general  devise  of  lands,  and  there 
is  no  surrender  of  the  copyhold  lands  to  the  use  of  the  will, 
the  construction  at  law  is,  that  they  do  not  pass  by  the  will; 
for  copyhold  lands  are  not  properly  the  subject  of  a  devise,  as 
they  pass  not  by  the  will  but  by  the  surrender  (b). 

Credible  Wilnmes.']—M.,  34  Car.  3,  Hudson'*  caM(c). 
Two  witnesses  swore  that  the  testator  did  not  publish  it  as  his 

(x)  Vin.  Devite,  (N  9).  (i)  .1  Sulk.  395. 

(y)  IBrodtrick  Y.  BroArkk.   1  P.  (a)  Barnard's  Cha.  Ca.  12. 

W.  23 :  MafbeU  r.  TimpU,  2  Show.  (b)  I  Atk.  388. 

£a.J  ic)  Skin.  70. 
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will,  but  that  another  guided  his  hand^  and  that  the  testator  credible 
made  his  mark,  but  said  nothing,  nor  was  he  capable.  On  ^**— *^'- 
the  other  side  it  was  proved  how  that  the  testator  had  made 
two  former  wills,  and  in  them  had  devised  his  land  in  the  like 
manner  as  by  this  will,  and  that  he  died  of  a  consumption, 
and  was  sensible  to  the  last ;  and  how  that  three  days  after 
making  his  last  will  he  was  sensible  and  able  to  discourse,  and 
so  continued  till  within  six  days  of  his  death  ;  hereupon  it  ap- 
peared that  the  witnesses  had  been  dealt  with.  To  which  the 
counsel  on  the  other  side  urged,  that  if  the  witnesses  were  not 
to  be  believed,  then  there  would  not  be  three  witnesses  to  the 
will,  and  so  no  will  within  the  statute.  To  which  Pemberton, 
Chief  Justice,  answered,  that  if  there  were  three  witnesses  to 
a  will,  whereof  one  was  a  thief  or  person  not  credible,  yet  the 
words  of  the  statute  being  satisfied,  and  he  having  collateral 
proof  to  fortify  the  will,  he  would  direct  a  jury  to  find  it  a 
good  will ;  and  as  to  this  case,  he  said  it  was  not  probable  that 
a  person  in  his  senses  (as  they  are  not  able  to  disprove  him  to 
be)  would  sufier  another  to  guide  his  hand  to  a  writing,  and 
not  say  any  thing,  and  that  therefore  they  took  it  he  did  pub« 
lish  it :  and  he  remembered  Diggers  case^  where  the  scrivener 
wrote  the  will,  and  two  others  were  witnesses,  the  scrivener 
swore  the  testator  was  compos,  and  the  two  other  swore  he  was 
not  compos  ;  the  court  stopped  these  two  from  going  away  till 
verdict  was  brought  in,  which  found  the  will  a  good  will,  and 
then  committed  the  two  witnesses  to  the  Fleet ;  for  if  this  was 
suffered,  it  would  be  in  any  man's  power  to  destroy  another's 
will.  So  likewise  did  the  court  here  commit  the  witnesses,  and 
took  security  of  the  plaintiff  to  prosecute  them  for  perjury. 

And  in  the  case  of  Alexander  v.  Clayton,  £.,  8  Geo.  3  (d), 
where  a  woman  had  sworn  against  her  own  attestation,  Mr. 
Justice  Yates  said,  she  ought  not  to  have  been  admitted  to 
give  this  evidence.  And  Lord  Mansfield  observed,  that  it  it 
of  terrible  consequence  that  witnesses  to  wills  should  be  tam- 
pered with  to  deny  their  own  attestation ;  but  he  said  that  will 
not  invalidate  the  will ;  for  there  are  cases  where  one  witness 
hath  supported  a  will,  by  swearing  that  the  other  two  attested, 
though  those  have  denied  that  they  did  so. 

And  in  the  case  of  Lowe  v.  Joliffe,  E.,  2  Geo.  3  (e),  on  a 
trial  at  bar,  on  an  issue  out  of  chancery  concerning  lands  in 
Worcestershire,  the  three  subscribing  witnesses  to  the  tes- 
tator*s  will,  and  the  two  surviving  witnesses  to  a  codicil  made 
four  years  subsequent  to  the  will,  and  a  dozen  servants  of  the 
testator,  all  unanimously  swore  him  to  be  utterly  incapable  of 
making  a  will,  or  transacting  any  other  business,  at  the  time 
of  making  the  supposed  will  and  codicil,  or  at  any  interme- 
diate time.    To  encounter  this  evidence,  the  counsel  for  the 

(J)  Bar.  Mansf.  2224.  (e)  Bla.  lUp.  365, 416. 
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Credible  plaintiff'  examined  several  of  the  nobility  and  principal  gentry 
Witnews.  ^^  ^|^^  county  of  Worccster,  who  frequently  and  familiarly  eon- 
versed  with  Mr.  Jolliffe,  the  testator,  during  that  whole  period, 
and  some  on  the  day  whereon  the  will  was  made,  and  also  two 
eminent  physicians,  who  occasionally  attended  him,  and  who 
all  strongly  deposed  to  his  entire  sanity,  and  more  than  ordi- 
nary intellectual  vigour.  They  also  examined  to  the  like  pur- 
pose the  attorney,  a  person  of  unblemished  reputation,  who 
drew  the  will,  and  read  the  deposition  of  the  attorney  who 
drew  and  witnessed  the  codicil,  who  was  dead,  but  his  testi- 
mony was  perpetuated  in  chancery,  who  spoke  very  circum- 
stantially to  the  very  sound  understanding  of  the  testator,  and 
his  prudent  and  cautious  conduct  in  directing  the  contents  of 
his  codicil.  Upon  the  whole  it  appeared  to  be  a  very  black 
.  conspiracy  to  set  aside  the  will,  without  any  foundation  what- 
soever ;  the  defendant's  witnesses  being  so  materially  contra- 
dicted, and  some  of  them  so  contradicting  themselves,  that  the 
jury,  after  a  trial  of  fifteen  hours,  brought  in  a  verdict  for  the 
plaintiff,  to  establish  the  validity  of  the  will  and  codicil,  ailer 
an  absence  of  five  minutes.  Lord  Mansfield  then  declared 
himself  fully  persuaded  that  all  the  defendant's  witnesses,  ex- 
cept one,  being  nineteen  in  number,  were  grossly  and  wilfully 
perjured;  and  called  for  the  subscribing  witnesses,  in  order  to 
have  committed  them  in  court,  but  they  had  withdrawn  them- 
selves. However,  a  prosecution  of  some  of  them  for  perjury 
was  strongly  recommended  by  the  court ;  and  the  three  testa- 
mentary witnesses  were  afterwards  convicted,  and  sentenced, 
each  of  them  to  be  imprisoned  for  six  months,  to  stand  twide 
in  the  pillory,  with  a  paper  on  their  heads  denoting  their 
crime,  once  at  Westminster  Hall  Gate  and  once  at  Charing 
Cross,  and  to  be  transported  for  seven  years. 

In  1  Ld.  Raym.  85,  it  is  said  that  if  the  spiritual  court 
refuse  the  evidence  of  the  son  to  prove  a  will  in  which  the 
father  is  a  legatee,  no  prohibition  is  grantable.  And  before 
the  Delegates,  there  were  three  witnesses  to  prove  a  nuncu- 
pative will ;  two  of  them  were  without  exception,  and  the  third 
was  son  to  the  legatee :  the  statute  of  frauds  requires  three 
competent  witnesses ;  the  question  therefore  was,  whether 
these  three  were  sufficient,  the  son  not  being  an  evidence  by  the 
spiritual  law ;  and  adjudged  that  they  were,  because  two  only 
were  required  by  the  spiritual  law,  and  the  third  was  a  good 
witness  within  the  intent  of  the  act  of  frauds. 

And  although  it  was  a  general  rule  in  the  Roman  law,  that 
no  one  should  be  permitted  to  bear  testimony  in  his  own  cause, 
yet  legataries  were  allowed  to  give  evidence  upon  this  difitin(> 
tion,  that  they  were  particular  and  not  universal  successors  \ 
and  that  a  testament  would  be  valid  without  legataries.  The 
difficulty  also  which  must  frequently  have  occurred  in  obtaining 
8o  great  a  number  of  witnesses  as  seven,  might  probably  induce 
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the  Romans  to  be  less  strict  as  to  the  persons  whom  they  Crediwe 
admitted  upon  this  occasion.     But  by  the  practice  of  the  eccle-  — *****' 
siastical  courts  of  this  kingdom,  which  have  the  sole  cognizance 
of  the  validity  of  all  wills  as  far  as  they  relate  to  personal 
estate,  no  legatee,  who  is  a  subscribing  witness  to  the  will  by 
which  he  is  benefited,  can  be  admitted  to  give  his  testimony 
in  faro  eohtradictorio  as  to  the  validity  of  that  will,  till  either 
the  value  of  his  legacy  hath  been  paid  to  him,  or  he  hath 
nshounced  It;  and  in  case  of  payment,  the  executor  of  the  sup- 
posed will  must  release  all  title  to  any  future  claim  upon  such 
stipposed  legatee,  who  might  otherwise  be  obliged  to  refuild, 
if  the  will  should  be  set  aside ;  and  a  release  in  this  case  is 
always  itaade  to  the  intent  that  the  legatee  may  have  no  shadow 
of  interest  at  the  time  of  making  his  deposition.     The  same 
practice  also  prevailed  at  common  law,  in  regard  to  witnesses 
who  were  benefited  under  wills  disposing  of  real  estate.     And 
if  a  legatee,  who  was  a  witness  to  a  will,  had  refused  either  to 
renounce  his  legacy  or  to  be  paid  a  sum  of  money  in  lieu  of  it, 
he  could  not  have  been  compelled  by  law  to  divest  himself  of 
his  interest ;  and  whilst  his  interest  continued,  his  testimony 
was  useless.     And  this  was  determined  in  the  case  of  Anstey 
Y,  Dowsing^  E.,  19  Geo.  2,  which  was  thus :  James  Thompson, 
esquire,  made  his  will,  by  which  he  disposed  of  his  real  estate, 
atid  gave  to  one  John  Hailes  and  his  wife  10/.  each  for  mourn- 
ing, and  an  annuity  of  SO/,  to  Elizabeth  Hailes,  the  wife  of 
John.     This  will  of  James  Thompson  was  regularly  attested, 
AS  the  statute  directs,  by  three  witnesses,  of  which  number  the 
above-named  John  Hailes  was  one ;  and  he  refused  to  be  paid 
go/,  in  lieu  of  his  wife's  legacy  and  his  own.     The  cause  was 
thrice  argued  at  the  bar,  and  the  judges  of  the  King's  Bench 
were  unatiimously  of  opinion  that  a  right  to  devise  lands  is  not 
a  common  law  right,  but  depends  upon  powers  given  by  sta- 
tutes, the  particulars  of  which  are,  that  a  will  of  lands  must  be 
in  writing,  signed  and  attested  by  three  credible  witnesses  in 
the  presence  of  the  devisor :  that  these  were  checks  to  prevent 
men  from  being  imposed  upon,  and  certainly  meant  that  the 
witnesses  to  a  will  (who  are  required  to  be  credible)  should  not 
be  persons  who  are  entitled  to  any  benefit  under  that  will ;  and 
that  therefore  John  Hailes  was  not  a  good  witness  (/).     But 
this  very  singular  case,  and  the  unanimous  opinion  of  the  judges 
upon  the  meaning  and  intent  of  the  statute  of  frauds  and  per- 
juries, gave  rise  to  the  act  of  parliament  here  following  (</). 

Which  act  is  that  of  the  26  Geo.  2,  c.  6,  s.  1,  and  runs  who  than  be 
thus :  "  Whereas  some  doubts  have  arisen  on  the  act  for  pre-  neuetbyM 
Vention  of  frauds  and  perjuries,  who  shall  be  deemed  legal  Geo. «,  c.  e. 
witnesses  withiii  the  intent  of  the  said  act,  it  is  enacted,  that  if 
any  person  shall  attest  the  execution  of  any  will  or  codicil 

(/)  Str.  1254.  {g)  Harr.  Justin.  B.  2,  p.  49,  50. 

IVide  ante,  p.-  90.] 
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Who^aiibc  which  shall  be  made  after  June  24,  1752,  to  whom  any  bene- 
nesUi  by'sft  ficial  (levise,  legacy,  estate,  interest,  gift,  or  appointmenti  of  or 
^^'  *'  ^'  ^'  affecting  any  real  or  personal  estate  (other  than  and  except 
charges  on  lands,  tenements,  or  hereditaments,  for  payment  of 
any  debt  or  debts),  shall  be  thereby  given  or  made,  such  devise, 
legacy,  estate,  interest,  gift,  or  appointment,  shalli  so  far  only 
as  concerns  such  person  attesting  the  execution  of  such  will  or 
codicil,  or  any  person  claiming  under  him,  be  utterly  null  and 
void ;  and  such  person  shall  be  admitted  as  a  witness  to  the 
execution  of  such  will  or  codicil  within  the  intent  of  the  said 
act,  notwithstanding  such  devise,  legacy,  estate,  interest,  gift, 
or  appointment,  mentioned  in  such  will  or  codicil." 

Sect.  2.  *'  And  in  case  by  any  will  or  codicil  any  lands, 
tenements,  or  hereditaments,  are  or  shall  be  charged  with  any 
debt  or  debts,  and  any  creditor  whose  debt  is  so  charged  hatn 
attested  or  shall  attest  the  execution  of  such  will  or  cocUcil, 
every  such  creditor,  notwithstanding  such  charge,  shall  be 
admitted  as  a  witness  to  the  execution  of  such  will  or  codicil 
within  the  intent  of  the  said  act." 

Sects.  3,  4,  5,  relate  to  wills  made  before  the  4th  of  June, 
1752. 

Sect.  6.  "  Provided  always,  that  the  credit  of  every  such 
witness  so  attesting  the  execution  of  any  such  will  or  codicil, 
in  any  of  the  cases  in  this  act  before  mentioned,  and  all  circum- 
stances relating  thereto,  shall  be  subject  to  the  consideration 
and  determination  of  the  court  and  the  jury  before  whom  any 
such  witness  shall  be  examined  or  his  testimony  or  attestation 
made  use  of;  or  of  the  court  of  equity,  in  which  the  testimony 
or  attestation  of  any  such  witness  shall  be  made  use  of;  in  like 
manner  to  all  intents  and  purposes  as  the  credit  of  witnesses  in 
all  other  cases  ought  to  be  considered  of  and  determined.** 

Sect.  7.  '^  And  no  person  to  whom  any  beneficial  estate, 
interest,  gift,  or  appointment,  shall  be  given  or  made,  which  is 
hereby  enacted  to  be  null  and  void  as  aforesaid,  or  who  shall 
have  refused  to  receive  any  such  legacy  or  bequest,  on  tender 
made  as  aforesaid,  and  who  shall  have  been  examined  as  a 
witness  concerning  the  execution  of  such  will  or  codicil,  shall, 
after  he  shall  have  been  so  examined,  demand  to  take  pos- 
session of,  or  receive  any  profits  or  benefit  of  or  from  any  such 
estate,  interest,  gift,  or  appointment,  so  given  or  made  to  him 
in  or  by  any  such  will  or  codicil,  or  demand,  receive,  or  accept 
any  such  legacy  or  bequest,  or  any  satisfaction  or  compensation 
for  the  same,  in  any  manner  or  under  any  colour  or  pretence 
whatsoever." 

Sect.  8.  ^*  Provided,  that  nothing  herein  shall  extend  to  the 
case  of  any  heir  at  law,  or  of  any  devisee  in  a  prior  will  or 
codicil  of  the  same  testator,  executed  and  attested  according  to 
the  said  recited  act,  or  any  person  claiming  under  them  re- 
spectively  who  has  been  in  quiet  possession  for  the  space  of 
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two  years  next  preceding  the  6th  day  of  May,  1761,  as  to  i^^wS*** 
such  lands,  tenements,  and  hereditaments,  whereof  he  has  been  o«*>««  i>y  vi 
in  quiet  possession  as  aforesaid,  nor  to  any  will  or  codicil  the  — '  '■  '  '- 
validity  or  due  execution  whereof  hath  been  contested  in  any 
suit  in  law  or  equity  commenced  by  the  heir  of  such  devisor, 
or  the  devisee  in  any  such  prior  will  or  codicil,  for  recovering 
the  lands,  tenements,  or  hereditaments  mentioned  to  be  devised 
in  any  will  or  codicil  so  contested,  or  any  part  thereof,  or  for 
obtaining  any  other  judgment  or  decree  relative  thereto,  on  or 
before  the  6th  day  of  May,  1751,  and  which  has  been  already 
determined  in  &vour  of  such  heir  at  law  or  devisee  in  such 
prior  will  or  codicil,  or  any  person  claiming  under  them  re- 
spectively,  or  which  is  still  depending,  and  has  been  prosecuted 
with  due  diligence ;  but  the  validity  of  every  such  will  or 
codicil,  and  the  competency  of  the  witnesses  thereto,  shall  be 
adjudged  and  determined  in  the  same  manner,  to  all  intents  and 
purposes,  as  if  this  act  had  never  been  made.** 

Sect.  9.  **  Provided,  nevertheless,  that  no  possession  of  any 
heir  at  law  or  devisee  in  such  prior  will  or  codicil  as  aforesaid, 
or  of  any  person  claiming  under  them  respectively,  which  is 
consistent  with  or  may  be  warranted  by  or  under  any  will  or 
codicil  attested  according  to  the  true  intent  and  meaning  of 
this  act,  or  where  the  estate  descended  or  might  have  descended 
to  such  heir  at  law,  till  a  future  or  executory  devise,  by  virtue 
of  any  will  or  codicil  attested  according  to  this  act,  should  or 
might  take  efiect,  shall  be  deemed  to  be  a  possession  within 
the  intent  and  meaning  of  the  clause  herein  last  before  con- 
tained." 

QThree  points  have  been  decided  on  this  statute.  1.  That 
it  extended  to  persons  beneficially  interested  exclusively,  and 
not  to  devisee  or  executor  in  trust  (A).  2.  That  it  applied  to 
a  witness  who  took  a  direct  and  not  a  consequential  interest 
under  the  will  (i).  3.  That  it  did  not  apply  to  personal 
estate  (A). — Ed.^ 

Afterwards  this  matter  came  in  consideration  ac^ain,  in  the  The  chfc  or 
case  of  Wyndham  v.  Cketwynd,  M.,  31  Geo.  2,  which  was  on  caS!?JS!  ^* 
an  issue  out  of  Chancery,  devisavit  vel  non,  to  try  the  validity  whoare  ere- 
of  the  will  of  one  Mr.  Chetwynd,  deceased.     The  jury  found  n'ew«l^"" 
a  special  verdict  with  regard  to  the  attestation  of  this  will; 
wherein  it  was  stated  that  the  testator  died  March  17th,  1750, 
leaving  the  will  in  question,  which  was  regularly  attested  by 
three  subscribing  witnesses,  Higden,  Squire,  and  Baxter ;  that 
the  testator  was  indebted  about  18,000/.  upon  mortgage  of  his 
real  estate,  and  left  a  personal  estate  to  the  amount  of  13,972/., 
which  was  greatly  superior  to  all  his  specialty  and  simple  con- 

(A)  \Batteion  v.  BromUy,  12  East,  589.] 

250 ;    Phippi  ▼.  Pitcher,  6  Taunt.  (k)  TEmanuel  v.  Comtable,  3  Rii8s. 

220;  and  Jannyn  on  Wills,  65.]  436;  Brelt  v.  Brett,  1  Uagg.  58,  n.; 

(i)  IHaifiM  ▼.  Thorpe,  5  B.  &  AI.  Foiter  v.  Banbury,  3  Sim.  40.] 
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Tba  CiM  or    tract  debts ;  that  he  charged  liis  real  estate  with  the  payment 

^^1;^  *'  of  his  debts  and  legacies ;  that  at  the  time  of  attesting  this 

Who  an  en-  will  he  was  indebted  to  Hlgden  the  witness  (who  was  an  apo- 

SlSifc"""     thecary)  about  il/.,  and  at  the  time  of  his  death  about  18/., 

which  had  been  paid  off  by  the  executor  before  the  trial  of  the 

issue ;  that  he  was  indebted  to  Squire  and  Baxter,  the  other 

witnesses,  who  were  two  attornies  in  partnership,  about  280^. 

at  the  time  of  attestation,  which  also  (except  a  small  mistake 

in  miscasting)  was  out-set  or  discharged  before  the  day  of  trial. 

If  these  were  three  credible  witnesses  within  the  statute  of 

frauds,  the  jury  found  the  devise  to  be  sufficient;  otherwise 

insufficient. 

It  was  argued  by  fjerjeant  Prime,  for  the  plaintiff,  first,  that 
tlie  facts  as  stated  did  not  make  them  interested  witnesses ; 
secondly,  that  supposing  them  to  have  been  interested,  yet  the 
interest  was  removed  before  the  time  of  trial.  As  to  the  first: 
they  are  no  legatees,  and  derive  nothing  irom  the  gifi  of 
bounty  of  tlie  testator ;  they  were  justly  entitled  to  payment  of 
their  debts,  chough  no  will  had  ever  been  made ;  the  personal 
assets  were  the  proper  fund  for  them  to  resort  to,  and  that  is 
sufficient  to  pay  their  demands ;  so  that  they  are  not  interested 
in  the  charge  on  the  real  estate.  As  to  tlie  second  point :  they 
were  competent  witnesses  at  the  time  of  examination,  their 
debts  being  then  discharged.  The  word  credible  in  the  statute 
is  an  ambiguous  expression,  and  capable  of  many  senses ;  but 
there  seems  to  be  a  parhameiitary  exposition  thereof  in  the 
statute  of  I  &  5  Ann.  c.  IG,  s.  14,  whereby  three  witnesses  are 
required  to  authenticate  a  nuncupative  will ;  and  it  is  declared 
that  such  as  arc  good  witnesses  in  trials  iit  common  law,  shall 
be  deemed  good  witnesses  to  establish  a  nuncupative  will. 
Now,  allowing  the  same  exposhton  to  take  place  in  the  statute 
of  frauds,  then,  as  the^^e  witnesses  would  be  unexceptionable 
on  a  trial  at  law  in  respect  of  interest,  so  they  are  competent 
(and  therefore  credible)  witnesses  to  the  present  devise.  And 
in  this  and  the  former  argument  there  were  cited  divers  cases 
to  this  purpose. 

On  the  other  side,  Mr.  Norton  argued  for  the  defendant, 
that  at  the  time  of  the  attestation  the  witnesses  were  interested, 
and  therefore  incompetent ;  and  that  this,  and  not  the  time  of 
examination,  is  the  proper  time  of  inspecting  their  credibility; 
else  it  would  open  greater  opportunities  of  fraud  and  perjury, 
than  before  the  act ;  it  would  be  setting  up  witnesses  to  hire ; 
and  would  put  the  validity  of  the  will  in  the  power  of  the  wiU 
nesses,  by  releasing  or  not  releasing  their  interest.  If  a  witness 
is  unexceptionable  at  the  time  of  attestation,  and  afterwards 
becomes  infamous  or  insane,  the  will  is  nevertheless  a  good 
will ;  which  proves  that  hie  condition  at  the  time  of  attestation 
is  alone  to  be  regarded.  And  to  this  purpose  were  cited  also 
divert  cases ;  and  it  was  observed,  that  most  of  the  cases  died 
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on  the  other  side  were  prior  to  the  statute  of  frauds.  He  in- 
sisted, that  the  word  credible  means  something  more  than  com- 
petent ;  the  law  required  competency  before ;  and  it  is  not  to 
be  imagined  that  the  learned  compiler  of  this  statute  (Lord 
Hale)  would  put  in  a  word^  which  at  best  was  superfluous. 
That  in  the  statute  of  the  13  Car.  2j  against  deer  stealing,  and 
in  all  the  game  laws^  the  expression  oi  credible  witness  is  used, 
which  hath  always  been  understood  to  mean  more  than  com-- 
petent,  and  to  give  the  justices  a  discretion  whether  they  will 
convict  upon  such  testimony  or  not,  though  the  witness  was  in 
law  strictly  admissible.  And  he  insisted  on  two  cases,  as  di- 
rectly in  point;  viz.  Hilliard  v.  Jennings  {I),  and  Ansty  v. 
Dowsing,  19  Geo.  2- 

On  the  argument.  Lord  Mansfield  expressed  his  doubts  of  Loni  Maii». 
that  generally   received  opinion,   that  Lord   Hale  drew  the  ^^^^j^^ 
statute  of  frauds,  29  Car.  2,  he  having  died  in  1676,  in  the  ^  ^^  J[* 
Car.  2,  and  observed  also,  that  the  statute  of  the  4  &  5  Ann.  was  witoenet. 
enacted  to  check  the  extravagant  notions  of  some  civilians,  by 
which  they  excluded  from  being  witnesses  the  children  and 
fiunily  of  tne  testator,  as  well  as  of  the  legatee ;  arising  from  a 
fiction  in  the  Roman  law,  by  which  testaments  are  transacted 
in  the  form  of  a  sale  between  the  devisor  and  the  devisee,  to 
which  none  of  either  family  were  allowed  to  be  witnesses. 

Afterwards  in  the  same  term,  Lord  Mansfield  delivered  the 
opinion  of  the  court.  "In  this  case  the  real  estate  is  only 
cnarged  with  payment  of  debts,  as  an  auxiliary  fund  to  the  per- 
sonalty ;  which  stands  in  need  of  no  assistance,  being  itself 
much  greater  than  the  debts :  and  at  the  time  of  trial,  the 
three  witnesses  were  not  creditors  to  either  the  real  or  personal 
estate,  but  were  so  at  the  time  of  attestation.     And  herein  the 

Juestion  is,  whether  this  be  a  valid  attestation,  according  to 
le  statute  of  frauds.  This  is  a  doubt  which  sprang  out  of  the 
general  question  in  Ansty  v.  Dowsing,  whether  a  benefit  to 
a  witness  arising  from  a  will  shall  annul  his  testimony,  though 
at  or  after  the  testator's  death  he  becomes  totally  disinterested. 
The  solution  of  this  question  depends  upon  general  principles, 
not  upon  the  words  of  the  statute.  The  statute  declares  no 
incapacity,  lays  down  no  legal  conditions  for  admitting  wit- 
nesses. The  word  credible  is  no  term  of  art :  it  has  only  one 
signification,  and  that  universally  received  ;  it  is  never  used  as 
synonymous  to  legal  competency :  it  presupposes  evidence  to 
have  been  already  given.  The  consideration  of  competent,  is 
previous  to  that  of  credible :  and  in  the  statutes  which  have 
been  mentioned  at  the  bar,  the  expression  so  frequently  used  of 
credible  witnesses  is  never  construed  to  mean  competent.  To 
make  the  validity  of  a  will  depend  upon  the  credibility  of  the 
witnesses  would  be  absurd;  since  the  testator  could  never 
foresee  what  credit  might  hereafter  be  given  to  them.     It  is 

(/)  1  Ld.  Raym.  505. 
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Lord  Mans,  truc,  that  ill  Butlcr  and  Baker*s  ca$e{m),  the  third  caution  there 
mcntlM  to  given  is,  to  call  credible  witnesses :  but  that  is  only  a  loose  and 
ctSm  casual  expression ;  though  perhaps  the  penner  of  this  statute 
WitneHct.  might  taKe  his  hint  from  thence.  I  cannot  conceive  (for  the 
reasons  I  formerly  mentioned)  that  this  statute  was  drawn  by 
Lord  Hale^  any  further  than  perhaps  by  leaving  some  loose 
notes,  which  were  afterwards  unskilfully  digested.  I  therefore 
think,  that  the  epithet  credible,  in  this  statute,  is  used  as  a  word  of 
course,  but  is  unfortunately  misapplied:  if  it  signifies  competent, 
that  is  implied  in  the  word  witness  alone  :  if  it  signifies  any  thing 
more  than  competent,  it  is  (as  was  before  observed)  absurd. 
Perpetual  doubts  have  arisen  upon  every  clause  of  this  stiatute, 
not  only  among  the  unlearned,  for  whom  it  ought  to  have  been 
calculated ;  but  even  among  the  learned  also.  In  a  statute  so 
inaccurate,  I  therefore  think  the  word  credible  might  accidently 
slip  in,  and  ought  not  to  be  attended  to  as  if  it  carried  any 
special  legal  meaning.  I  shall  therefore  consider  the  statute, 
as  only  requiring  the  attestation  of  three  subscribing  witnesses, 
that  is,  legal  competent  witnesses;  and  cannot  but  observe, 
that  the  necessity  of  having  subscribing  witnesses  to  any  in- 
strument never  existed  before  in  this  country.  The  statute 
determines  no  point  of  time  for  the  competence  of  witnesses ; 
and  as  I  think  that  competence  is  not  confined  to  the  time  of 
attestation,  so  I  think  that  the  incompetence  of  witnesses  at 
the  time  of  examination  could  never  be  intended  for  a  question 
by  the  legislature,  since  however  competent  at  the  time  of  at- 
testing, they  may  become  insane  or  infamous  before  the  time 
of  examination. 

"The  competence  of  witnesses  to  wills  must  therefore  depend 
upon  the  general  rules  of  competence  for  all  other  witnesses. 
I  will  therefore  consider,  first,  how  this  matter  of  competent 
attestation  would  have  stood  upon  general  principles,  supposing 
no  judicial  determination  had  been  given.  Secondly,  now  the 
authority  of  judicial  determination  stands ;  for  if  there  are  anv 
in  point,  they  are  certainly  proper  to  be  adhered  to:  and, 
thirdly,  how  these  two  rules  may  be  applied  to  the  present  case. 
"First,  as  to  general  principles :  the  power  of  devising  ought 
to  be  favoured.  It  naturally  follows  the  right  of  property. 
It  subsisted  in  this  kingdom  before  the  Conquest,  and  till 
about  the  reign  of  King  Henry  II.,  when  it  ceased  in  conse- 
quence of  feudal  tenure,  not  from  any  express  prohibition. 
The  doctrine  of  uses  revived  this  power ;  and  the  statute  of 
uses  again  accidently  checked  it.  This  occasioned  the  statute 
of  wills  to  be  soon  sifter  made;  which  received  a  great  enlarge- 
ment by  the  alteration  of  tenures  in  the  reign  of  King  Chanes 
II.  And  this  testamentary  power  over  property  is  more  rea- 
sonable in  this  kingdom,  than  ever  it  was  among  the  Greeks 
and  Romans ;  since  by  reason  of  primogeniture,  and  other  ex- 

(ffi)  3  Co.  36. 
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elusive  rules  of  descent,  the  succession  ab  intestato  amonff  us  Lord  Mam. 
is  not  so  equal  and  universal  as  among  those  people.     The  nfentlas"^' 
statute  of  the  29  Car.  2,  was  not  meant  to  check  this  power,  J^JJ^ 
but  only  to  guard  against  fraud.     In  theory  it  seemed  a  strong  witatw^ 
guard:   in  practice  it  may  be   some  guard.     But  I  believe 
more  fair  wills  have  been  destroyed  for  want  of  observing  its 
restrictions,  than  fraudulent  wills  obstructed  by  its  caution. 
In  all  my  experience  at  the  Court  of  Delegates  (and  I  have 
heard  the  same  from  many  learned  civilians),  I  never  knew  a 
fraudulent  will  which  was  not  legally  attested.     Courts   of 
justice  ought  therefore  to  lean  rather  against,  than  in  support 
of,  any  too  rigid  formalities. 

'^  Suppose  the  subscribing  witnesses  honest,  how  little  need 
they  know  ?  They  do  not  know  the  contents  ;  they  need  not 
be  together ;  they  need  not  see  the  testator  sign  ;  they  need 
not  know  it  to  be  a  will.  At  the  time  this  act  was  made, 
the  law  rejected  no  witness  to  prove  a  will,  unless  at  the  time 
of  his  examination  his  testimony  tended  to  support  his  own 
title,  and  enable  himself  to  hold  or  recover  an  interest  under  it. 
In  the  ecclesiastical  court,  the  probate  is  conclusive  to  every 
one  as  to  every  part.  If  a  legatee  came  to  prove  it,  he  intitled 
himself  to  his  legacy.  But  if  the  legacy  was  contingent,  and 
at  the  testator's  death  could  not  take  eiffect ;  if  he  had  the  same 
or  a  greater  interest,  though  the  vrill  should  be  set  aside,  he 
was  a  witness :  a  release,  payment  or  tender,  made  him  a  wit- 
ness. In  the  courts  of  common  law,  where  the  witness  had  a 
charge  upon  land  devised  to  another,  he  was  just  in  the  case 
of  a  personal  legatee.  If  he  had  as  great  an  interest  the  other 
way ;  if  his  interest  at  the  testator's  death  could  never  take 
effect ;  if  there  was  a  release,  and  I  will  add,  as  by  necessary 
consequence,  if  there  was  payment  or  tender,  he  was  a  witness. 
Nice  objections,  of  a  remote  interest,  which  could  not  be  paid 
or  released,  though  they  held  in  other  cases,  were  not  allowed 
to  disqualify  a  vntness  in  the  case  of  a  will :  as  parishioners 
might  prove  a  devise  to  the  use  of  the  poor  of  the  parish  for 
ever(n).  Interest  in  a  witness  is  certainly  an  objection  to  his 
competency :  this  arises  from  a  presumption  of  bias  :  it  is  no 
positive  disability,  as  if  a  particular  age  was  required  and 
wanting  in  a  witness :  it  is  only  presumptive,  and  presumptions 
only  stand  until  the  contrary  is  made  apparent :  if  the  bias  be 
taken  off,  the  objection  ceases.  There  is  no  presumption  of 
bias  in  a  witness,  who  at  the  time  of  signing  probabfy  knew 
not  the  contents  of  the  testator's  will,  and  after  his  death  is 
discharged  from,  or  has  renounced  all  interest  arising  from 
thence.  Nothing  can  be  more  reasonable  than  to  allow  this 
objection  of  interest  to  be  purged  by  matter  subsequent  to  the 
attestation,  and  previous  to  the  trial,  if  it  were  only  for  the  be^^ 
nefit  of  third  persons.     Shall  tokens  of  kindness  to  friends, 

(n)  2  Sid.  109. 
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Lord  Man».    servants,  or  the  like,  who  may  be  unwarily  called  in  as  wit- 
fieid's  Judg-    nesses,  vitiate  a  solemn  and  well-weighed  disposition  of  a  man's 
ZV>  are        estate  :   when  by  payment  or  release  this  interest  may  be  at 
wuneuea.      once  removed?    This  seems  the  more  unreasonable,   since 
there  are  methods  by  which  legatees  may  by  circuity  be  wit- 
nesses to  a  devise  in  their  own  favour,  without  either  payment 
or  release :  if  land  be  once  charged  with  legacies  by  a  well 
attested  will,  legacies  may  be  given  by  an  unattested  codicil 
to  the  witnesses  of  that  very  will. 

^^  As  to  the  judicial  authorities :  in  all  cases  of  testimony,  it 
hath  often  been  determined,  that  a  release  takes  off  all  objec- 
tion in  point  of  interest  And  therefore  I  give  credit  to  the 
dictum  of  Judge  Powis  (o),  not  on  the  authority  of  the  reporter, 
but  because  it  is  consonant  to  the  known  practice  of  West- 
minster Hall  in  other  cases :  viz.  that  it  had  been  solemnly 
agreed  by  the  judges,  that  where  a  person  had  a  legacy  given, 
and  did  release  it,  he  was  a  good  witness  to  prove  the  will. 
The  case  of  Hilliard  v.Jemiings  (of  which  Carthew's  is  the 
best  report,  he  having  been  counsel  in  the  cause),  in  substancei 
is  much  the  same  as  that  of  Anstey  v.  Dowsing.  In  this  last 
case,  the  wife  of  one  of  the  witnesses  had  an  annuity  charged 
on  the  lands  devised ;  no  release  was  had ;  no  payment,  no 
tender  could  be  made  ;  and  as  husband  and  wife  are  considered 
as  one  person,  this  was  a  material  objection  to  his  testimony; 
and  it  was  upon  the  particular  circumstances  of  that  case,  and 
not  upon  any  general  doctrine,  that  the  judgment  in  that  case 
was  founded,  as  Mr.  Justice  Denison  soon  after  assured  me. 
It  is  true,  the  Lord  Chief  Justice  Lee,  in  delivering  his 
opinion,  went  into  the  general  point,  and  argued  as  if  the  credit 
of  a  witness  could  not  be  purged  or  varied  by  an  act  subse- 
quent to  the  attestation ;  which  he  grounded  on  a  maxim  of  the 
Roman  law,  conditionem  testium  inspicere  debemus  eo  tempore 
cum  signarent.  But  this  was  not  sufficiently  considered ;  as 
will  appear  from  a  short  view  of  the  Roman  testaments,  which 
originally  could  only  be  made  as  a  legislative  act  tit  procinciUf 
or  in  comitiis  calatis :  but  after  the  law  of  the  Twelve  Tables, 
which  gave  the  power  of  private  testaments,  testamentary 
matters  were  usually  transacted  per  <bs  et  libram,  under  the 
fiction  and  in  the  form  of  a  sale  or  contract  between  the  testator 
and  the  legatees.  These  symbols  were  used  before  the  intro* 
duction  of  written  instruments :  and  to  this  symbolical  sale 
five,  and  afterwards  to  the  written  instrument  seven,  witnesses 
were  required,  whb  must  be  citizens,  freemen,  adults,  and 
attended  with  other  qualifications.  This  positive  capacity  was 
the  condition  of  the  witnesses  referred  to  in  the  Roman  law, 
which  was  requisite  to  be  in  them  at  the  time  of  their  attesta- 
tion or  signing,  and  not  afterwards ;  in  like  manner  as  where 

(o)  Viner,  tit.  Evidence,  F.  s.  53. 
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a  surrender  must  be  made  into  the  hands  of  two  copyhold  Lord  Uuu- 
tenants,  it  will  not  be  good  if  made  into  the  hands  of  a  stranger,  mrat!  ^Ttf 
though  he  should  afterwards  become  a  copyholder.  The  J^iJJ 
interest  of  the  witnesses  was  not  in  the  contemplation  of  the  wuwanca. 
law ;  for  heirs  were  admitted  as  subscribing  witnesses  after  the 
symbolical  sale  had  ceased,  as  were  also  cestui  que  trusts  and 
legatees.  The  consequence  of  this  doctrine  of  Lord  Chief 
Justice  Lee  was,  that  no  creditors  or  legatees,  if  the  estates 
were  charged  to  pay  them,  could  at  any  rate  be  good  witnesses. 
And  yet,  when  Lord  Aylesbury  died  in  February,  1746,  leaving 
a  new-made  will,  witnessed  by  three  servants,  to  all  of  whom 
he  had  left  legacies  charged  on  lands,  which  they  released 
before  examination,  and  it  appearing  that  by  a  former  will, 
dated  in  1744,  and  witnessed  by  other  persons,  he  had  left  the 
same  legacies,  the  lord  chancellor,  in  1748,  held  them  to  be 
good  witnesses  to  the  second  will,  for  it  was  indifferent  to  them 
which  will  should  stand  good,  and,  besides,  they  had  released. 
And  in  the  case  of  Baughv.  Hollowaj/ip),  Lord  Raymond  lays 
down  the  same  general  doctrine  that  i  would  now  establish ; 
and  also  another  point,  which  agrees  with  my  opinion,  that  an 
interested  witness  may  prove  a  devise  to  another,  though  not 
to  himself.  In  all  judicial  determinations,  devises  have  been 
considered,  not  in  the  nature  of  wills  by  the  Roman  law,  but 
as  dispositions  and  conveyances  of  real  estates ;  whence  it  is, 
that  by  such  disposition  of  all  one's  estate,  lands  that  are  pur- 
chased subsequent  thereto  will  not  pass :  therefore  the  interest 
of  witnesses  to  devises  should  be  governed  by  the  same  rules  as 
in  all  other  written  dispositions  of  real  estates.  As  to  the 
notion  started  in  the  argument  of  Ansty  v.  Doiosing,  of  four 
devisee  witnesses  dividing  an  estate  among  themselves,  by 
reciprocally  attesting  for  each  other;  this  might  as  well  be 
effected  by  four  distinct  devises  separately  attested  by  three  of 
them  in  rotation :  but  in  either  case,  the  very  contrivance  would 
appear  so  fraudulent,  as  alone  to  be  sufficient  to  set  it  aside. 

"  With  respect  to  the  present  case  on  its  own  particular  cir- 
cumstances :  these  witnesses  are  in  the  nature  of  legatees,  not 
several  devisees.  Tlie  presumption  of  interest  at  tne  time  of 
attestation  is  taken  off  at  the  death,  by  the  principal  funds 
being  more  than  sufficient :  it  is  taken  off  before  the  trial,  by 
the  debts  being  paid.  But  the  benefit,  at  the  time  of  attesta- 
tion, was  nothing.  It  doth  not  appear  the  principal  funds  then 
were  deficient.  The  legacy  is  a  bare  possibility,  upon  a  con- 
tingency, which  contingency  never  happened.  But  I  will  go 
fiirUier ;  I  think  a  charge  to  pay  debts  ought  not  to  incapacitate 
subscribing  witnesses,  although  they  wanted  and  claimed  the 
benefit  of  it  Every  honest  man  should  make  that  charge  in 
his  will.     He  who  omits  it,  is  said  to  sin  in  his  grave.     Fraud 

(p)  1  P.  Will.  667. 
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cannot  be  presumed,  from  inserting  a  clause  which  it  would  be 
iniquitous  not  to  put  in.  No  man  would  resort  to  wicked  and 
fraudulent  practices,  to  get  liis  debts  charged  upon  land  by  the 
will  of  his  debtor.  If  he  suspected  the  debtor's  circumstances, 
he  would  not  stay  till  his  death,  or  trust  to  a  revocable  security. 
The  presumption  of  fraud  in  this  case  would  be  against  justice 
and  truth ;  and  the  public  inconvenience  so  great,  that  hardly 
a  irill  could  stand.  Tliis  charge  ought  to  be  in  every  will. 
The  persons  attending  upon  a  dying  testator,  and  therefore 
most  common  witnesses,  are  generally  in  some  degree  creditors, 
such  as  servants,  parson,  attorney,  and  apothecary ;  and  the 
disallowing  such  persons  to  be  witnesses  cannot  answer  any 
ends  of  public  utility.  Upon  the  whole,  we  are  all  of  opinion, 
that  this  will  is  duly  attested  by  three  witnesses  C?)-" 
'■  Afterwards,  in  the  case  of  Hindson  v.  Kersey,  E.  5  Geo.  3, 
'  a  special  case  was  reserved  from  Appleby  assizes,  before 
Mr.  Justice  Bathurst,  in  1760,  which  was  thus:  John  Knott, 
being  seised  of  a  messuage  and  other  tenements,  at  Mauls 
Mebum  in  the  county  of  Westmoreland,  by  his  will  bearing 
date  August  16,  ITS^  (which  was  before  the  Mortmain  Act  of 
9  Geo.  2,  and  therefore  that  was  out  of  the  question),  devises 
liis  messuage  and  lands  in  the  will  particularly  mentioned  (af^r 
the  death  of  his  wife)  lo  John  White,  Christopher  Moss, 
Henry  Holme,  William  Dent,  Robert  Burra,  and  William 
Burra,  in  trust,  that  they  and  their  successors  for  ever  dispose 
of  the  rents  and  profits  to  poor  orphans,  aged  and  impotent 
people,  within  the  township  of  Mauls  Meburn,  and  put  out  the 
children  of  such  poor  [>eopIe  npprentices.  Other  lands  and 
tenements  there  he  devised  to  his  wife  for  life,  remainder  to 
Anne  Gibson  for  life,  remainder  to  Mary  Brown  for  life,  re- 
mainder to  Anne  Hebson  in  fee.  Anne  Gibson  (after  the 
wife's  death)  entered  as  devisee  on  that  part  devised  to  her; 
and  the  heirs  at  law  brought  an  ejectment,  alleging  that  the 
will  was  not  duly  attested  according  to  the  statute  of  frauds. 
The  witnesses  were  two  of  the  said  trustees,  Henry  Holme 
and  Robert  Burra,  and  the  third  John  Mitchell ;  all  of  whom, 
at  the  time  of  the  attestation,  and  at  the  death  of  the  testator, 
and  long  after,  were  respectively  seised  of  messuages  and 
tenements  in  the  said  township  of  Mauls  Mebum,  and  were 
assessed  to  and  paid  the  poor  tax  there.  But  before  the  time 
of  trial,  the  said  Henry  Holme  and  Robert  Burra  released  all 
their  interest  under  the  will  to  the  other  trustees,  and  they  and 
also  John  Mitchell  conveyed  away  their  respective  messuages 
and  tenements  within  the  said  township.  The  question  wa<, 
whether,  under  these  circumstances,  the  said  writingpurportioff 
to  be  the  will  of  the  said  John  Knott,  was  si^cient  and 


(9)  BlKk.IUp.  95;  &C.lBur.414. 
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efiectual  to  pass  the  aforesaid  lands  and  tenements  to  the  said 

Anne  Gibson  ? — Upon  the  hearing  of  this  cause  in  the  Court 

of  Common  Pleas,  the  three  puisne  judges  delivered   their 

opinion  in  favour  of  the  will ;   and  the  Lord  Chief  Justice 

Pratt  (afterwards  Lord  Camden)  declared  his  opinion  against  LordCam- 

it,  and  argued  to  the  following  effect :  "  Two  questions  arise  uSlSiS?*' 

out  of  this  will ;  first,  whether  it  is  executed  according  to  the  £j|3^.*J°°' 

statute  of  frauds;  and  secondly,  if  not,  whether  the  objection  fleuja 

to  it  is  cured  by  the  late  act.     In  handling  this  subject,  I  shall  aSwiUd.  ^' 

be  obliged  to  differ  from  the  opinion  of  the  Court  of  King's 

Bench,  delivered  by  Lord  Mansfield  in  the  case  of  Wyndham 

Y.Chetwynd;  or  rather  (for  so  I  wish  to  put  it),  I  shall  agree 

with  the  judgment  of  the  same  court  delivered  by  Lord  Chief 

Justice  Lee,  in  the  case  of  Ansty  \,  Dowsing,     For  as  both 

the  opinions  are  justified  by  authorities  of  equal  weight,  a  man 

may  take  either  side  without  hazarding  his  reputation.     The 

case  of  Wyndham  v.  Chetwynd  supposes  that  the  word  credible 

in  the  act  is  only  a  word  of  course,  and  ought  not  to  be  attended 

to  as  conveying  any  special  legal  meaning ;  and  that  the  other 

word,  witness^  is  to  be  expounded  by  common  law  analogy. 

From  whence  this  rule  was  taken,  that  as  at  common  law  no 

man  was  allowed  to  be  a  witness  to  prove  an  interest  for  himself; 

so,  since  the  statute,  no  man  shall  by  his  own  subscription  take 

an  interest  which  he  could  not  prove  at  the  time  by  his  own 

examination :  and  from  the  rule  thus  framed  it  was  concluded, 

not  only  that  a  release  or  payment  will  re-establish  the  witness, 

if  his  incompetency  really  stands  in  the  way  ;  but  further,  that 

such  a  witness  may,  even  without  a  release,  be  competent 

enough  to  prove  the  will  for  every  person  except  himself. 

*^  In  opposition  to  this  reasoning  I  propose  to  maintain,  that 
this  credibility,  which  I  shall  prove  to  be  competency,  is  a  ne- 
cessary and  substantial  qualification  of  the  witness,  at  the  time 
of  attestation ;  that  if  the  witness  is  incompetent  at  that  time, 
he  cannot  purge  himself  afterwards,  either  by  release  or  pay- 
ment, so  as  to  set  up  the  will ;  and  that  he  cannot  be  a  witness 
in  that  case  to  establish  any  part  of  the  will,  but  that  the  whole 
is  void  for  ever.  As  my  brothers  differ  with  me  upon  the  se- 
cond question,  by  holding  that  the  witnesses  are  competent  by 
the  rule  of  law,  I  might,  if  I  thought  it  fitting,  leave  all  the 
other  points  undiscussed,  as  not  absolutely  necessary  to  the 
decision  of  this  case.  And  I  should  have  been  glad  for  several 
reasons  to  have  done  it,  if  other  reasons  more  weighty  with  me 
had  not  determined  me  the  other  way.  One  is,  that  as  the 
whole  argument  is  connected  by  a  chain,  those  parts  whereon 
I  am  bound  to  speak  could  not  be  so  clearly  illustrated,  if  the 
others  were  omitted ;  for  they  all  throw  light  upon  each  other, 
and  the  former  are  proper  and  material  introductions  to  the 
latter.  Another  reason  is,  that  as  the  same  case  may  again 
exist,  and  even  this  case  may  yet  come  before  auotlvet  cowtl) 
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Lmd  Cud-  and  likcwise,  as  no  cases  of  the  like  kind,  in  my  opinion,  are 
TuigB  ipiBu  cured  by  the  late  act,  but  that  future  wills,  as  well  as  those 
IrfL^H^i-  ^^^^  ^^  pos^f  under  such  like  attestations,  must  occasion  the 
faMto  _^  same  questions,  when  they  happen  to  be  contested :  I  think 
myself  bound  in  duty  to  declare  my  dissent  to  the  last  opinion 
~  of  Lord  Mansfield,  and  do  my  best  endeavours  to  restore  that 
of  Lord  Chief  Justice  Lee,  which  has  lieen  so  considerBbly 
shaken,  I  may  say  overturned ;  because  the  last  opinion,  if  it 
is  acquiesced  under,  almost  always  governs,  and  becomes  the 
leading  case.  I  am  very  sensible  at  the  same  time,  that  I  am 
destroying  an  honest  will,  upon  a  nominal  objection ;  for  the 
interest  here  which  I  must  treat  as  a  serious  incapacity,  is  too 
slight  even  to  disparage  the  witness's  credit,  if  ne  could  be 
sworn ;  and  yet  I  must  adjudge  him,  upon  this  objection,  to 
be  a  person  so  destitute  of  all  credit,  that  he  ia  not  nt  even  to 
be  examined.  But  as  it  is  not  my  business  to  decide  cases  by 
my  own  rule  of  justice,  but  to  declare  the  law  as  I  find  it  laid 
down  ;  if  the  statute  of  frauds  has  enjoined  this  determination, 
it  ia  not  my  opinion,  hut  the  judgment  of  the  legislature.  As 
I  am  satisfied,  however,  that  this  will  was  fairly  executed,  I 
am  very  glad  my  brothers,  by  differing  from  me,  have  enabled 
me  to  give  judgment  in  favour  of  it,  agsunst  my  own  opinion. 
Before  I  proceed,  I  desire  it  may  be  understood,  that  I  do  by 
no  means  deny  the  authority  of  the  judgment  in  Wt/ndham  v. 
Cketwynd;  for  that  case  was  not  determined  only  upon  the 

Seneral  principles,  which  I  am  obliged  in  this  argument  to 
eny,  but  upon  its  own  general  as  well  as  particular  circum- 
stances, none  of  which  can  be  applied  to  the  case  of  a  mere 
legatee  witness.  The  first  general  inquiry  then  beina  this, 
\\  ho  are  those  witnesses  which  are  described  in  the  act  by  the 
word  credible?  I  answer,  in  one  word,  they  are  competent 
witnesses,  and  no  other.  And  when  it  is  further  asked.  At 
what  time  must  the  witnesses  be  endued  with  this  qualifica- 
tion ?  1  say,  that  they  must  be  clothed  with  it  at  the  time  of 
attestation.  And  here  I  must  premise  one  observation,  that 
there  is  a  great  difference  between  the  method  of  proving  a 
fact  in  a  court  of  justice,  and  the  attestation  of  that  fact  at  the 
time  it  happens.  These  two  things  I  suspect  have  been  con- 
founded. Whereas  it  ought  always  to  be  remembered,  that 
the  great  inquiry  upon  this  question  is,  how  the  will  ought  to 
be  attested,  and  not  how  it  ought  to  be  proved.  The  new 
thing  introduced  by  the  statute  is  the  attestation ;  the  method 
of  proving  this  attestation  stands  as  it  did  upon  the  old  com- 
mon law  principles.  Thus,  for  instance,  one  witness  is  suffi- 
cient to  prove  what  all  the  three  have  attested ;  and  though 
that  witness  must  be  a  subscriber,  yet  that  is  owing  to  uie 
general  common  law  rule,  that  where  a  witness  hath  sub- 
scribed an  instrument,  he  must  be  always  produced  because  it 
is  the  best  evidence.    This  ve  ks  in  conmion  experience ;  for 
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after  the  first  witness  has  been  examined,  the  will  is  always  Lord  cuu. 
read.     The  statute  says,  the  will  must  be  executed  before  nuoo  a^nit 
three  credible  witnesses.     If  it  be  asked,  whether  the  quality  JJlSS^JiJJ,. 
of  credibility  is  requisite  in  the  witness  at  the  time  of  attesta-  fleu  in 
tion  ?  I  answer,  Nothing  can  be  more  clear  upon  the  words,  if  aShSiZ  ^' 
credibility  me^ns  any  thing ;  for  what  is  the  clause,  but  a  d^ 
Bcription  of  those  solemnities  that  are  to  attend  the  execution  ? 
among  which  the  presence  of  credible  witnesses  is  made  neces- 
sary.    It  is  admitted,  that  if  any  other  description  had  been 
added  to  the  witnesses,  that  must  have  belonged  to  them  at 
the  time ;  as  if  three  Englishmen,  or  three  full  aged  persons 
had  been  required,  these  adjuncts  would  have  been  necessary 
at  the  time ;  and  if  so,  I  see  not  by  what  rule  of  construction 
one  epithet  or  adjunct  can  be  distinguished  from  another. 
Nay,  tf  the  word  credible  be  expunged,  and  the  word  witness^ 
as  it  is  admitted,  doth  of  itself  alone  include  competent^  still, 
competency  must  be  essential  to  the  witness  at  the  time  of  exe- 
cution :  and  a  competent  witness  in  the  eye  of  the  law  is  a 
witness  that  is  not  infamous  nor  interested.     So  that,  take  it 
which  way  we  will,  an  interested  witness  cannot  be  the  witness 
the  law  intends  to  be  present  at  the  execution.     And  that  the 
statute  had  a  main  view  to  the  quality  of  the  witnesses,  will 
appear  from  this  consideration ;  namely,  that  a  will  is  the  only 
instrument  in  it  required  to  be  attested  by  subscribing  wit- 
nesses at  the  time  of  execution.     It  was  enough  for  leases  and 
all  other  conveyances,  marriage  agreements,  declarations,  and 
assignments  of  trusts,  to  be  in  writing.     These  were  all  trans- 
actions of  health,  and  protected  by  valuable  considerations  and 
antecedent  treaties ;  the  power  of  a  court  of  equity  was  ftilly 
sufficient  to  meet  with  every  fraud  that  could  be  practised  in 
diese  cases,  after  the  contract  was  reduced  into  writing.     But 
a  will  was  a  voluntaiy  disposition,  executed  suddenly  in  the 
last  sickness,  oftentimes  almost  in  the  article  of  death.     And 
the  only  question  that  can  be  asked  in  this  case  is.  Was  the 
testator  in  his  senses  when  he  made  it  ?  and  consequently,  the 
time  of  execution  is  the  critical  minute  that  requires  guard  and 
protection.     Here  you  see  the  reason  why  witnesses  are  called  p«riod  of 
m  so  emphatically.     What  fraud  are  they  to  prevent  ?     Even  Credibility. 
that  fraud  so  commonly  practised  upon  dying  men,  whose 
hands   have  survived  their  heads,  who  have   still   strength 
enough  to  write  a  name,  or  make  a  mark,  though  the  capacity 
of  disposing  is  dead.     What  is  the  condition  of  such  an  object 
in  the  power  of  a  few  who  are  suffered  to  attend  him,  wheedled 
or  teazed  into  submission  for  the  sake  of  a  little  ease  ?     Put  to 
the  laborious  task  of  recollecting  the  full  state  of  all  his  affairs, 
and  to  weigh  the  just  merits  and  demerits  of  those  who  belong 
to  him,  by  remembering  all,  and  forgetting  none.     Such  an 
act  to  be  done  at  such  a  time  is  so  pregnant  with  suspicion, 
that  a  formal  declaration  of  the  testator's  sound  and  dis^osvtvg^ 
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mind  and  memory,  though  he  is  weak  in  body,  is  grown  to  be 

■  a  common   introductory   clause   to   almost  every   testament. 

Who  then  shall  secure  the  testator  in  this  important  n 


from  imposition  ?  Who  shall  protect  the  heir  at  law,  and  give 
the  world  a  satisfactory  evidence  that  he  was  sane  ?  The  sta- 
tute says,  three  credible  witnesses.  What  is  their  employ- 
ment ?  I  say,  to  inspect  and  judge  of  the  testator's  sanity 
before  they  attest.  If  he  is  not  capable,  the  witnesses  ought 
to  remonstrate  and  refuse  their  attestation.  In  all  other  cases 
the  witnesses  are  passive ;  here  they  are  active,  and  in  truth 
the  principal  parties  to  the  transaction ;  the  testator  is  intrusted 
to  their  care.  Sanity  is  the  great  fact  the  witness  has  to  speak 
to,  when  he  comes  to  prove  the  attestation ;  and  that  is  the 
true  reason  why  a  will  can  never  be  proved  as  an  exhibit  viva 
voce  in  Chancery,  though  a  deed  may ;  for  there  must  be 
liberty  to  cross-examine  to  this  fact  of  sanity.  From  the  same 
consideration,  it  is  become  the  invariable  practice  of  that  court 
never  to  establish  a  will  unless  all  the  witnesses  are  examined; 
because  the  heir  has  a  right  to  proof  of  sanity  from  every  one 
of  them  whom  the  statute  has  placed  about  his  ancestor.  And 
yet  this  duty  of  the  witness,  this  solemn  trial  of  the  testator's 
sanity,  hath  been  called  a  matter  of  form,  and  of  no  use  to  pre- 
vent frauds.  I  am  of  a  very  contrary  opinion.  That  many 
fraudulent  wills  have  been  made  since  the  statute,  and  all 
formally  executed,  I  have  no  doubt ;  and  I  am  afraid  these 
frauds  will  continue  to  the  end  of  time;  for  what  law  can 
totally  extinguish  wickedness,  and  reform  mankind?  But  if  a 
law  is  to  be  slighted  because  it  doth  not  entirely  eradicate  the 
mischief  it  was  made  to  prevent,  no  law  whatever  can  escape 
censure.  Many  bad  wills  have  been  made ;  but  who  can  tell 
me  how  many  have  been  prevented  ?  The  design  of  the  sta- 
tute was,  to  prevent  wills  that  ought  not  to  be  made,  and 
always  operates  silently  by  intestacy.  1  have  no  doubt  but 
that  a  thousand  estates  have  been  saved  by  this  excellent  pro- 
vision. It  ia  called  a  guard  in  theory  only;  whereas  almost 
every  delirious  paralytic,  that  is  suffered  to  die  intestate,  is 
preserved  by  this  law,  and  give  testimony  of  its  utility.  But 
if  you  once  treat  this  part  of  the  solemnity  as  a  form,  and  call 
the  devisees  and  legatees  into  the  sick  man's  chamber ;  the 
whole  ceremony  will  then,  I  admit,  become  a  mere  form  :  nay 
it  will  be  worse,  it  will  be  a  snare  to  the  testator  ;  and  instead 
of  being  a  prevention,  it  will  be  a  protection  of  fraud.  I  will 
close  this  reasoning  with  the  wonls  of  the  court  in  the  case  of 
Lea  V.  Libb,  as  reported  in  Cartli.  37.  '  'Tis  true,  the  intent 
of  the  statute  was  to  prevent  fraud ;  but  though  no  suspicion 
of  fraud  appears  in  this  cose,  yet  the  statute  hath  prescrioed  « 
certain  method  which  every  one  ought  to  pursue  to  prevent 
fraud.'     And  if  tbis  is  the  true  language  of  the  statute  of 
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frauds,  the  consequence  is  undeniable^  that  the  incompetency  Criccrkw  or 
can  never  be  purged,  and  that  the  whole  will  is  void  for  ever,    bylsuiuite! 

"Thisbeinff  the  criterion  of  credibility,  I  proceed  to  consider 
how  far  the  witnesses  to  this  will  are  affected  by  it  The  case 
is  this: — The  testator  deviseth  certain  lands  to  trustees,  to  be 
applied  to  the  use  of  such  poor  as  by  reason  of  infancy,  impo- 
tence, or  old  age,  are  unable  to  work,  and  to  place  out  appren- 
tices the  children  of  such  poor.  The  three  witnesses  who 
attested  the  will  are  seised  of  lands  in  fee  within  the  parish  at 
the  time  of  attestation.  The  objection  is,  that  these  witnesses 
cannot  be  admitted  to  prove  the  will  in  court  while  they  remain 
so  seised,  because  by  the  establishment  of  the  will  they  will  de« 
rive  an  interest  to  themselves  in  respect  of  those  lands.  Their 
interest  is  this,  that  as  the  poor  rate  must  be  reduced  in  pro- 
portion to  the  value  of  this  benefaction,  their  estates  will  become 
rate-free  for  so  much  for  ever.  And  although  the  devise  at  the 
time  of  the  testator's  death  was  future,  and  did  not  take  effect 
till  some  years  after,  yet  it  was  a  present  benefit  to  the  owner 
of  those  lands,  and  made  them  immediately  more  valuable  in 
consideration  of  this  future  casement.  It  is  objected,  that  the 
interest  claimed  under  the  will  is  nothing ;  that  it  is  nothing  at 
present,  that  it  is  contingent  in  future,  and  that  at  most  it  is 
extremely  minute.  It  is  true,  it  is  not  given  to  the  parishioners, 
but  it  is  an  interest  derived  to  the  parishioners  in  consequence 
of  the  will;  which  is  the  common  case  of  penalties  given  to 
the  poor,  they  gain  if  the  will  is  established,  they  lose  if  it  is 
set  aside.  I  do  admit  also  it  is  no  easement  in  present,  but  in 
respect  of  future  easement,  it  is  even  now  a  present  and  lasting 
benefit ;  and  in  truth,  all  future  interests,  whether  certain  or 
contingent,  whether  now  or  hereafter  to  be  enjoyed,  are  present 
benefits,  have  a  price,  and  are  saleable.  The  Court  of  Chan- 
cery therefore  hath  very  sensibly  pronounced  possibilities  to 
be  vested  interests,  and  made  them  transmissible.  A  fee  ex- 
pectant upon  a  thousand  years  term  has  been  sold  for  money. 
Let  me  put  the  case  of  an  executory  devise  of  an  estate  of 
10,000/.  a  year,  and  the  life  before  it  in  a  deep  consumption, 
(I  am  entitled  to  put  the  strongest  case  I  please),  could  this 
devisee.be  a  competent  witness  to  prove  the  will  ?  The  answer 
must  be,  he  could  not.  Tell  me  then  what  chances  are  valuable 
and  what  not.  Till  this  line  is  drawn,  I  must  insist  that  all 
chances  are  valuable.  As  to  the  objection  that  the  interest  is 
minute,  and  that  a  small  interest,  as  in  Townskend's  case, 
ought  not  to  disqualify  witnesses ;  I  do  conceive,  that  however 
that  point  might  have  been  litigated  formerly,  yet  now  the  law 
is  clearly  settled,  and  the  witness  must  be  rejected,  if  he  has 
any  interest,  be  it  ever  so  small.  The  point  was  disputed  for 
above  twenty  years,  in  the  case  of  toll  or  custom  claimed  by 
the  cit^  of  London,  upon  importation,  called  by  the  name  of 
water  baOage ;  the  question  was,  whether  freemen  mij^Ut  b^ 
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witnesses  7  Nothing  can  be  more  minute  than  such  an  interest, 
and  yet  after  many  opinions  pro  and  con.,  it  was  finally  settled 
that  they  were  not  witnesses.  True  it  is,  that  the  interest  of 
the  witnesses  in  some  cases  is  drawn  so  fine,  that  it  is  scarce 
perceptible,  and  yet  that  glimmering,  that  scintilla,  shall  be  aa 
powerful  to  exclude  the  witness  as  the  most  substantial  proof, 
rhe  true  ground  whereof  is  this,  that  as  no  positive  taw  is  able 
to  define  the  quantity  of  interest  that  shall  have  no  influence 
upon  the  minds  of  men,  it  is  better  to  leave  the  rule  inflexible 
than  permit  it  to  be  bent  by  the  discretion  of  the  judge.  And 
therefore  to  divest  a  legatee  witness  of  all  kind  of  interest  in 
time  to  come,  the  late  act  hatli  taken  the  most  effectual  method 
by  making  his  legacy  totally  void."  In  the  present  case,  the 
parties,  to  avoid  any  further  litigation,  came  to  an  agreement^ 
and  divided  the  estate  amongst  them. 

In  the  case  of  Pendock  v.  Mackender,  H.,  88  Geo.  2  («), 
on  a  special  case,  reserved  at  the  assizes,  the  question  was, 
whether  one  of  the  witnesses  to  the  will  was  a  sufficient  witness 
within  the  statute,  who,  before  the  time  of  attestation,  had 
been  indicted,  tried  and  convicted  for  stealing  a  sheep,  and  was 
found  guilty  to  the  value  of  ten  pence,  and  had  judgment  of 
whipping.  Afler  three  arguments  at  the  bar,  the  whole  Court 
of  Common  Pleas  were  clearly  of  opinion  that  he  was  not  a 
competent  witness,  and  laid  it  down  an  a  nile,  that  it  is  the 
crime  that  creates  the  infamy,  and  takes  away  a  man's  compe- 
tency {(),  and  not  the  punishment  for  it ;  and  it  is  absurd  and 
ridiculous  to  say  it  is  the  punishment  that  creates  the  infamy. 
The  pillory  has  been  always  looked  upon  as  infamous,  and  to 
take  away  a  man's  competency  as  a  witness.  But  to  show  the 
absurdity  of  this  notion,  suppose  a  man  is  convicted  on  the 
statute  against  deer  stcalinff,  there  is  a  penalty  of  SO/,  to  be 
levied  by  distress,  and  if  he  has  no  distress,  he  is  to  be  put  in 
the  pillory ;  so  that  if  the  pillory  he  infamous,  the  person  con- 
victed (according  to  this  notion)  will  be  so  if  he  has  not  30i., 
but  if  he  has  30/.  he  will  not  be  infamous.  Petit  larceny  is 
felony;  and  there  is  no  c.ise  where  a  person  convicted  thereof 
was  ever  admitted  to  l>e  a  witness. 

Of  Personalty.'] — A  written  will  of  goods  and  chattels  is 
not  altered  as  to  this  matter  by  the  said  statute,  but  continues 
as  it  was  before. 

Concerning  which,  it  is  said  (k),  that  by  the  canon  law,  and 
also  by  the  common  law,  two  witnesses  are  requisite  to  prove  a 
will  of  goods. 

For  one  witness,  by  the  civil  law,  unto  which  the  other  laws 
are  conformed  in  this  matter,  is  as  no  witness  at  all  (x). 

So  in  the  case  of  Thwaites  v.  Smith,  M.,  1696  {y).  Before 
the  Delegates.    Where  there  were  only  three  witnesses  to  the 


(.)2WiIi.  IS.  («)  3  Salk.  396.  (y)  t  P.WiIL13. 

it)  [See  Lord  Stovell'i.]       <,x)  1  P.  Wni  13. 
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will,  and  two  of  them  children  of  the  residuary  legatee,  the  or  Pcnon- 

will  was  set  aside^  children  (by  reason  of  the  affection  and  duty  ^^ 

which  they  owe  to  their  parents)  not  being  allowed  to  be  wit- 
nesses by  the  civil  law.  But  on  a  commission  of  review  being 
sued  out,  the  parties  agreed,  and  the  executor  renounced.  Ana 
the  reporter  makes  a  query,  Whether,  if  the  will  in  question 
appeaml  to  be  written  or  so  much  as  subscribed  by  the  tes- 
tator's own  hand,  it  would  not  have  been  good  without  any 
witness  at  all. 

And  Swinburne  says,  if  it  be  certain  and  undoubted  that  the 
testament  is  written  or  subscribed  with  the  testator's  own  hand, 
in  this  case  the  testimony  of  witnesses  is  not  necessary ;  but  if 
it  be  doubtful  whether  the  testament  were  written  or  subscribed 
by  the  testator,  in  this  case  the  testimony  of  witnesses  is  neces- 
sary to  confirm  the  same  to  be  the  testator's  own  hand(z). 

And  although  witnesses  to  prove  the  will  may  be  necessary, 
yet  it  doth  not  seem  to  be  of  absolute  necessity  that  the  names 
of  these  witnesses  should  be  by  them  subscribed  to  the  will  (a). 

rCustody  is  a  sufficient  publication  of  a  will  (ft). — Ed.^ 

And  by  Gilbert,  Chief  Baron  (c) :  If  a  will  be  made  of  goods, 
and  written  in  the  party's  own  hand,  without  any  witness  at  all, 
it  is  allowed  to  be  good,  and  the  statute  doth  not  require  any 
witnesses  to  chattels  only. 

In  the  case  of  Limhery  v.  Mason  and  Hyde,  T.,  8  Geo.  2  (d), 
several  cases  were  cited  in  which  these  strict  formalities  were 
determined  not  to  be  requisite.  As  in  the  case  of  Wright  v. 
Walihoe,  H.,  1710.  There  were  three  testamentary  schedules, 
whereof  one  was  without  date ;  the  second  was  written  In  wit- 
ness, but  there  was  no  witness  ;  the  third  concluded  abruptly ; 
yet,  being  written  by  the  testator,  they  were  declared  to  be  his 

will(0. 

James  Savage,  deceased,  gave  instructions  to  his  attorney  to  a  win  dit. 
prepare  a  will  for  him.  The  attorney  prepared  it  with  several  SMKHi^^ld 
qnteres  and  abbreviations,  and  the  deceased  made  several  alte-  ''*r7®"lJif,[^ 
rations  and  interlineations  in  the  drafl.  He  afterwards,  with  ciaa»iofAi. 
his  own  hand,  wrote  the  said  will  over  fair  from  the  said  draft,  n? wuni^ii* 
adding  only  a  bequest  of  the  residue,  which  he  had  not  made  JJ**Jj!^^" 
in  the  draft ;  and  he  concluded  as  follows  : —  wnai  Pro- 

'*  In  witness  whereof  I  have  to  this  my  last  Will  and  Testa-  ^"^* 
"  ment  contained  in  Three  Sheets  of  Paper,  to  the  first  two 
"  whereof  I  have  set  my  Hand  and  the  last  my  Hand  and  Seal 
"  this  in  the  16  Year  of  the  Reign  of  our  Sovereign 

**  George  the  Third  of  Great  Britain  France  and  Ireland  King 
**  defender  of  the  faith  and  in  the  year  of  our  Lord  One  Thou- 

(i)  Swin.  353.  (d)  [See  the  cases  cited  in  Limhery 

(a)  T Brett  v.  Brett^  3  Ad.  224.]  v.  Moion  and  Cunningham  y.  itoss, 

(b)  IMUUr  V.  Brotwi,  2  Hagg.  2  Lee,  478.] 
211.]  (e)  Comyn,  452. 

(c)  Oilb.  Rep.  260. 


ZSlilltt—Form  and  Manner  ^before  Jan.  1,  1838.^ 

"  sand  Seven  hundred  and  Seventy  Seven  Jaii".  Sataqb. 
"  Signed  sealed  published  declared  and  delivered  by  the  teft- 
"  tator  James  Savage  as  and  for  his  last  Will  and  Testament 
"  in  the  presence  of  us  who  have  at  his  Request  and  in  pie- 
"  sence  of  each  other  set  our  names  as  Witnesses  Hereto. 

The  deceased  had  subscribed  his  name  to  each  sheet,  and 
to  the  last  sheet  he  did  affix  his  seal.  The  clause  of  attestation 
was  not  subscribed  by  any  witnesses. 

The  paper  was  considered  imperfect  by  Dr.  Calvert,  on  ac- 
count of  the  clause  of  attestation  not  being  witnessed ;  and  he 
admitted  parol  evidence,  on  which  he  set  aside  the  paper. 

The  Delegates,  Sir  William  Henry  Ashhurst,  Sir  Beaumont 
Hotham,  and  Dr.  Matham,  were  of  opinion  that,  it  being  a  will 
both  of  real  and  personal  property,  it  was  reddendo  gingula 
singulis  a  perfect  disposition  of  personal  estate,  and  ther^ore 
a  good  will ;  and  they  rejected  parol  testimony  against  it  (f). 

[^Where  there  is  an  attestation  clause  and  no  witnesses,  tnere 
is  &  prima  facie  (g)  presumptionagainstthevalidity  ofthe  wilt; 
but  it  is  in  cases  where  personalty  only  is  disposed — a  very 
slight  presumption,  and  liable  to  be  rebutted  by  slight  evidence, 
that  the  act  of  God  prevented  the  testator  from  finishing  the 
instrument,  or  that  he  intended  it  to  operate  as  his  will  {h).  It 
is  to  be  observed,  however,  that  where  realty  as  well  as  per- 
sonalty  is  disposed  of  (i),  the  Prerogative  Court  requires  more 
stringent  proof,  and  will  not  grant  probate  of  an  undisputed 
will  of  realty  and  personalty  where  there  is  an  attestation 
clause  and  no  witnesses,  without  a  proxy  of  renunciation  &om 
the  parties  interested  in  the  event  of  an  intestacy. — Ed.T 

So  in  the  case  of  Worlick  v.  Pallet,  171 1  (A).  Before  the 
Delegates.  The  testatrix  sent  for  a  person  to  make  her  willj 
gave  nim  instructions  for  the  same ;  when  he  had  wrote  it,  he 
read  it  to  her ;  she  approved  it ;  declared  it  to  be  her  last  will ; 
sent  for  three  witnesses  to  see  lier  execute  it ;  Signed  and 
sealed  was  written,  but  she  died  before  any  other  e:iecuti(m; 

(/)  Cobbold  V.  Baae,   4  Vei,  jun.  I  liaffi.  551 ;    la  the  goodi  of  Thh 

20,  n.  mat,  lllagg.  596;    In  llugoodi  (f 

(e)  [Scolii.  Modct,  I  Phillim.  10;  Edmoadt,   1  Hagg.  691  ;   Braget  v. 

Htirris  V.   Balford,  2  Phillim.  177;  Di/tT,  3Haeg.207i   In  the goodi qf 

Beulu  V.   Btali/,    1  Add.  151 ;    ani)  Jerram,   I  Hagg.  550 ;    In  ihegoodt 

ieenote.1  ofVanliagai,   I  Hagg.  478;     Ik  tke 

(A)  {Harriiy.  Bcrf/on/,  2 Phillim.  eoodtofSparroui,  lHagg.470.— En.] 

178;   Thomoiv.  HW/,  3 Phillim.  23;  (i)  '[Inthegoodio/Henit,  IHagg. 

Buckle  V.  httckU,  n  Phniim.  323,— in  226 ;   Tiidor  v.  Tvdor,  4  Hsgg.  lf», 

this  case  the  fact  of  (he  paper  being  and  iioto(ii);  Dougtat  v.  Smith,  3 

found  sealed  up  was  held  to  rebut  the  Kuapp. ;   Elidcn  v.  Eitdat,  4  Higg. 

memxnmiJion;  In  Ihegoodt  of  Jerram,  183;    GillotB  y.   Boame,   4   Hue. 

lHagg.550;  Vokerv.  Goff,  2  Add.  192;   Rej/noldiy.  Wliite,2Let,2U; 

42,— ui    thii   case   the  word  "wit-  Rtevet  v.  Glover,   2  Lee,  35B;  ud 

neues"  wot  held  a  far  gligliter  pre-  see  In  the  good*  t^  Jonathatt  "Rudgfi 

nimplion  than  a  regular  attestation  Juriat,  vol.  v.  p.  40.] 

dauie;    la  Ike  miodi  of  HwriU,  1  (A)  Comyn,  492. 
Bagg.252;   /<•  Acgtm^of  Wenlock, 
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yet  it  was  held  a  good  will.  For  though  the  first  sentence  for 
it  was  reversed  upon  an  appeal,  yet  it  was  afterwards  affirmed 
by  the  Delegates. 

In  the  case  o(  Broton  v.  Heath,  1721  (/),  a  will  of  a  real 
and  personal  estate  was  prepared  in  order  to  be  executed, 
though  there  were  several  blanks  in  it,  and  the  testator  died 
before  execution ;  yet  it  was  held  a  good  will  for  the  personal 
estate  ;  and  though  more  was  intended  to  be  done,  yet  it  shall 
be  good  for  what  is  done. 

So  in  the  case  of  Loveday  v.  daridge,  1730  (m).  The 
testator  intending  to  make  his  will,  pulled  a  paper  out  of  his 
pocket,  wrote  down  some  things  with  ink,  some  with  a  pencil ; 
and  though  it  had  no  conclusion,  but  appeared  to  be  a  draught 
which  he  intended  after  to  finish,  for  it  was  not  signed,  but 
had  at  the  end  a  calctdation  of  his  effects,  an  account  of  his 
tea  table,  and  an  order  to  pay  a  dividend  of  stocks  ;  yet  it  was 
held  to  be  a  will. 

So  in  a  case  where  the  testator  gave  instructions  to  make 
his  will  of  his  real  and  personal  estate;  and  when  it  was 
brought  to  him,  he  made  several  alterations,  and  then  wrote 
the  whole  over  as  altered  with  his  own  hand ;  this  being  found 
in  his  study,  though  not  signed  or  sealed,  was  held  a  good  will 
(as  to  the  personal  estate).  It  is  true,  the  first  sentence  was, 
that  he  died  intestate;  but  that  was  reversed  by  the  Dele- 
gates (n). 

So  also  a  will  made  under  a  power,  but  not  duly  attested  to 
pass  real  estate,  was  deemed  a  good  execution  of  the  power  as 
to  the  personalty  (o). 

pThe  presumption  of  law  is  the  same  in  the  case  of  a  paper  Piper  writ- 
wntten  but  not  signed  by  the  testator,  as  in  that  of  an  attesta*  IfgnS'by^^ 
tion  clause  without  witnesses,  mentioned  above.     But  it  should  Tetitior. 
be  observed,  that  the  proof  of  handwriting  alone  is  not  suffi- 
cient to  set  up  a  disputed  instrument  without  some  concomitant 
corroborating  circumstance,  such,  for  instance,  as  the  place  of 
finding  (p), 

[[Though  the  instrument  be  written  in  another  person's 
band,  ana  has  never  been  signed  by  the  testator,  yet  it  may 
operate  as  a  ^ood  testament  of  personal  estate  {qy  And  though 
a  man  die  before  the  instructions  which  he  has  given  for  making 
a  will  have  been  formally  executed,  and  though  they  have  not 


(^  Comyn,  453. 

(wi)  Ibid.  452. 

(n)  Ibid.  453. 

(o)  DufY.  Dahell,  1  Bro.  147. 

(jp)  TMachin  v.  Grindon,  2  Lee, 
406;  Constable  v.  Steibel,  1  Hagg. 
60;  Soph  Y.  Atkinson,  1  Add.  213; 
Crisp  V.  Walpole,  2  Hagff .  531 ;  Ru- 
therford V.  Mauk,    4  Uagg.  213; 


Russell  V.  Marriott f  1  Curtels,  9, — 
nor  was  tliis  doctrine  of  the  Court  of 
Probate  denied  in  Alderman  Wood*s 
case,  although  the  nature  of  the  con- 
comitant circumstances  were  very 
slieht.  See  title  Iff  vactitt— Evidence, 
Yol.  iii.  p.  325.] 
(g)  [Wentw.  c  i.  p.  15,  14tb  ed.] 
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been  read  over  to  him,  they  may  constitute  a  valid  will  of  per- 
sonalty (r). 

[[A  will  made  by  interrogatories  may  be  valid  («)•  Instnuv- 
tions  may  be  conveyed  to  the  drawer  from  the  deceased  through 
the  medium  of  a  third  person,  although  such  a  case  awak^ 
the  vigilance  of  the  court  (^).  But  it  must  be  reduced  into 
writing  during  the  lifetime  of  the  deceased,  or  it  would  othei^ 
wise  be  a  nuncupative  will  (u)  and  void  under  the  statute  of 
frauds  (x). 

[[The  words  of  a  testament  of  personalty  need  not  be  direct 
or  imperative,  but  may  be  in  the  form  of  a  wish  or  request 
We  have  seen  that  instructions  for  a  will  may  be  operative  as 
a  will  itself.  In  Bone  v.  Spear  {y)  a  document  indorsed 
"  Intended  Will"  was  held  testamentary,  where  the  deceased 
had  been  taken  suddenly  ill  and  declared  ^'  that  he  had  written 
the  heads  of  his  will,  and  that  it  would  do  very  well.  In 
Hattatt  V.  Hattatt  {z)  a  subscribed  entry  in  an  account-book 
carefully  preserved  was  admitted  to  probate,  but  it  contained 
these  words — "  I  intend  this  as  a  sketch  of  my  will,  which  I 
intend  making  on  my  return  home."  In  Torre  y.  Castle  {a) 
(the  case  of  Lord  Scarborough's  will),  the  document  was 
indorsed  "  Head  of  Instructions  to  my  Solicitor ;"  but  it  con- 
cluded "  This  is  my  last  will  and  testament — ScarborouglL** 
It  was  admitted  to  probate.  Still  a  mere  paper  of  instructioDSi 
although  holograph  and  signed,  will  not  be  deemed  testa^ 
mentary,  unless  some  act  of  God  prevented  its  due  execution. 
A  will  may  be  written  in  any  language.  In  Foubert  v.  Cres* 
seronifi)  it  was  written  in  a  foreign  language. — Ed.]] 

Many  cases  might  be  cited  in  which  an  unexecuted  paper 
has  been  held  to  be  a  good  will  as  to  personal  property,  and 
others  in  which'  it  has  been  decided  not  to  be.  The  doctrine 
of  the  ecclesiastical  courts  is,  that  it  is  incumbent  on  the  party 


(r)  [Viner's  Abr.  Devise  ( A  2)  4 ; 
Barrow  v.  Barrow,  2  Lee  (as  to  co- 
pies of  instructions)  ;  Goodman  v. 
Goodman,  2  Lee,  109;  Robinson  w. 
Chamherlayne,  2  Lee,  129;  Botcer  v. 
JlilalpaSy  2  Lee,  358 ;  Green  v.  Skip- 
worth,  1  Pbillim.  59  ;  Woodv,  Wood, 
1  Phillim.  370  (and  the  cases  therein 
cited  by  Sir  J  ob n  N  icboll) ;  Hunting- 
ton v.  Huntington,  2  Phillim.  213; 
Langmead  v.  Lewis,  2  Phillim.  326 ; 
Letvis  V.  Lewis,  3  Phillim.  112;  Al- 
len V.  Manning,  2  Add.  490,  and 
note  (a),  494 ;  In  the  goods  of  Bott- 
gate,  1  Ilagg.  67 ;  Burrows  v.  Bur- 
rows, 1  Ha^.  109;  Masterman  v. 
Maberleu,  2  Hagg.  247.] 

(0  {.Green  v.  Supworthf  1  Pbillim. 
53 ;  Swinb.  pt.  ii.  s.  25,  pi.  9 ;  but  see 


Cranvell  y.  Saunders,  Cro.  Jao.  497.] 
(0  ILewisY.  l>trM,  3  Phillim. 309; 
Maclae  v.  Ewing,  1  Hagg.  317.] 


(m)  [Yide  post. "] 


,_ ,  'Sikes  V.  Smith,  2  Phillim.  355 ; 
Rockell  V.  Youdey  3  Pbillim.  141; 
see  also  the  case  of  Nathan  v.  Morttf 
3  Pliillim.  529,  where  testator  died 
while  dictating,  and  a  legacy  ordered 
by  testator,  but  forgotten  by  drawer  of 
the  will,  was  inserted  after  his  death; 
this  part  of  the  instructions  was  not 
allowed  to  be  taken  probate  ot,  but 
separated  from  the  rest — Eo.] 

Cy)  [1  PhiUim.  345.] 

(z)  [4  Hagg.  211.] 

(a)  [1  Curt.  303.] 

(6)  [Show.  P.  C.  194;  Swinb. 
pt  ii.  8.  25,  pL  3.] 
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propounding  such  a  paper  to  show  that  it  was  the  intention  of 
the  deceased  to  execute  it,  and  that  he  was  prevented  so  doing 
by  sudden  death  or  indisposition ,  which  rendered  him  incom- 
petent to  perform  any  serious  or  rational  act. 

[[The  distinction  between  an  imperfect  and  an  unexecuted  Distioeuon 
paper  shotdd  be  carefully  observed.  It  is  clearly  laid  down  SllcSSilSd 
by  Sir  John  NichoUs  in  Montejiore  v.  Montejiore  (c).  "  The  imperfect 
legal  principles  as  to  imperfect  testamentary  papers,  of  every  ^^^ 
description,  vary  much  according  to  the  stage  of  maturity  at 
which  those  papers  have  arrived.  The  presumption  of  law, 
indeed,  is  against  every  testamentary  paper  not  actually  executed 
by  the  testator ;  and  so  executed,  as  it  is  to  be  inferred,  on  the 
&ce  of  the  paper,  that  tlie  testator  meant  to  execute  it.  But 
if  the  paper  be  complete  in  all  other  respects,  that  presumption 
is  slight  and  feeble,  and  one  comparatively  easily  repelled. 
For  intentions^  sub  modo  at  least,  need  not  be  proved  in  the 
case ;  that  is,  die  court  will  presume  the  testator's  intentions  to 
be  as  expressed  in  such  a  paper,  on  its  being  satisfactorily 
shown  that  its  not  being  executed  may  be  justly  ascribed  to 
some  other  cause,  and  not  to  any  abandonment  of  those  inten- 
tions so  expressed  on  his  the  testator's  part.  But  where  • 
a  paper  is  unfinished  as  well  as  unexecuted,  (especially  where 
it  is  just  begun,  and  contains  only  a  few  clauses  or  bequests,) 
not  only  must  its  being  unfinished  and  unexecuted  be  accounted 
for  as  above,  but  it  must  also  be  proved  (for  the  court  will  not 
presume  it)  to  express  the  testator  s  intentions,  in  order  to  repel 
the  legal  presumption  against  its  validity.  It  must  be  clearly 
made  to  appear ^  upon  a  just  view  of  all  the  facts  and  circum- 
stances of  the  case,  that  the  deceased  had  come  to  di  final  reso- 
lution in  respect  to  it,  as  far  as  it  goes ;  so  that  by  establishing 
it,  even  in  such  its  imperfect  state,  the  court  will  give  effect  to, 
and  not  thwart  or  defeat,  the  testator's  real  wishes  and  inten- 
tions, in  respect  to  the  property  which  it  purports  to  bequeath, 
in  order  to  entitle  such  a  paper  to  probate,  in  any  case,  in  my 
ju^ment." — Ed.] 

The  following  cases  have  been  decided  with  respect  to  un-  cmm  of 
executed  papers,  some  of  which  were  established  as  valid  wills,  Papen^eita- 
and  the  others  were  held  not  to  be.  Wiftr* "  • 

Catharine  Lloyd,  an  old  lady,  wrote  the  following  letter,  a  Letter  to 
directed  to  James  Browning,  Esq.,  at  his  chambers,  Lincoln's  ^onufning 
Inn  Square  : —  inatmctioM 

"  I  make  no  doubt  S"  if  what  I  am  now  going  to  say  should  »w\S7t»u- 


blithed  as  a 
Will. 


(f)    [2   Add.  357.      Tliese  prin-  Forbes  v.   Gordon,   3  Phillim.  614; 

dples  have  guided  the  decision  of  the  Roose  v.    MouUdale,   1   Add.   129; 

court  in  Brozcn  v.  Hallett,  2  Lee,  Lord  J,  Thynne  v.  Stanhope^  1  Add. 

418 ;  Sandford  v.  Vaushan,  1  Phillim.  52 ;  Antrobus  v.  NepeaUy  1  Add.  399 ; 

48 ;  Devervtur  y.  Bulhck,  1  Phillim.  Jameson  v.  Cooke,  1  Hagg.  82  ;  Cundi/ 

00;  Mutto  Y.  Satcliffe,  3  PhiUtm.  ▼.  Medl^,  1  Hagg.  140,  661,  671; 

104 ;  Boyle  ▼.  Mofne,  3  Phillim.  504 ;  Theaksion  y.  Marston,  4  Hagg.  298.] 
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"  be  possible  to  gain  if  I  shou'd  recover  this  illness  &  if  fesable 
"  with  my  inquiring  &  your  help  without  great  expence,  but 
"  that  you  will  think  it  worth  my  while  and  as  I  have  the  real 
"  Writings  to  produce  and  shall  have  more  intelligence  by  a 
"  Person  that  is  going  down  that  has  an  Estate  lying  near 
"  Wooten  Pilling  that  will  send  me  a  line  that  if  such  persons 
"  as  are  nominated  do  possess  and  reside  their  I  do  hear  the 
*^  Person  that  I  did  employ  was  comanded  to  see  again  as  beinc 
"  a  very  proper  man  &  so  great  a  Call  as  has  been  for  He  had 
"  ben  in  tne  King  of  Prussias  sevis  and  received  a  Shot  thro  his 
"  Wright  ai*m  and  by  that  got  his  discharge  which  he  shew*d 
"  me — But  in  case  of  my  demise  I  desire  you  will  draw  up  and 
"  leave  some  Blanks  for  some  small  legacies  that  after  my  Fu- 
"  neral  Charges  are  defrayed  with  decency  then  except  some 
"  legacies  I  give  and  bequeath  to  John  Browning,  Esq''*  my 
''  dear  and  well  beloved  Cousin  my  Lands  and  Tenements 
Hereditaments  att  Wooten  Pilling  in  the  County  of  Bedford 
and  also  a  Message  and  Tenement  lying  in  Bucklersbury 
near  the  Mansion  House  in  the  City  of  London  and  you  by 
taking  possession  will  find  my  Writings  to  prove  and  also 
what  Stock  I  shall  have  remaining  in  the  said  John  Brown- 
ing Esq"  Hands — I  am 
&c  yours 
Cath  Lloyd 

"  This  you  have  under 
"  my  Hand,  if  any  thing 
should  happen  before  the  Writing 
is  drawn  up" 

"  If  my  assits  will  afford  it  to  pay  in  the  Burow  of  South* 
"  wark  £  and  to  Miss  July  Poney  thirty  Pounds     Isaac 

"  Apothecary  a  small  debt  to  Wheeler  Baker  in  S*  Thomas's 
'*  a  small  debt  to  Remitt  a  Publican  at  the  Red  Lyon  near  the 
"  Church  half  his  debt  a  Poor  Milkwoman  in  Kent  Street 
"  named  Cater  1  „  1  „  0  These  all  by  Legacy  by  way  of  com- 
"  position  and  to  Margaret  Shaw  my  Room  of  Goods  and 
"  Sheets  wearing  aparell  and  all  my  best  Linen  Velvet  Cloak 
"  &  Capuchin  &  to  Mary  Burke  that  is  now  with  me  Shifts 
"  Bedgowns  Petticoats  &  5£  if  she  is  with  me  at  my  depar- 
"  ture — To  M"  Barnardi  30  Shillings  for  a  Ring  and  to  your 
"  little  Girl  a  little  Cabinet  &  my  Garnet  Ring  set  with 
'^  Diamonds  &  a  large  Table  Spoons  but  please  not  put  this 
"  Rigmaroll  in  till  I  send  it  correct — This  only  by  way  of 
"  Memorandum  in  case  I  should  go  off  suddenly — Mary  Skee 
"  something  for  she  has  used  me  ill" 

This  paper  was  written  March  1760.     Mrs.  Lloyd  died  on 
the  2nd  of  August  in  the  same  year. 

The  Prerogative  Court  pronounced  against  this  paper^  as 
being  a  conditional  paper ;  the  operation  of  it  dependiing  (m 


(C 
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the  testatrix  djdng  suddenly,  whereas  she  had  time  to  make 
a  formal  will ;  and  parol  evidence  was  admitted. 

The  Court  of  Delegates,  Sir  William  Henry  Ashhurst,  Sir 
George  Nares,  Sir  James  Marriot,  Dr.  Macham,  and  Dr.  Bever, 
reversed  the  sentence,  and  pronounced  for  the  paper  as  the  last 
will  and  testament  of  the  deceased,  thinking  it  a  perfect  paper 
and  an  absolute  disposition  (d). 

Richard  Griffin  executed  a  testamentary  paper,  dated  the  AnanfloMwd 
g7th  of  September,  1777.  lH^T 

On  the  18th  of  January,  1789,  he  began  a  paper,  and  having  pi^'hjj|„- 
written  no  more  than  the  commencement  of  what  he  meant  to  »ved  eight 
do,  he  was  called  away  to  dinner,  and  locked  up  the  paper,  waota.*"*'" 
On  the  27th  of  the  same  month  he  died  suddenly  while  sitting 
on  the  bench  as  a  justice  of  peace. 

The  questions  were,  whether  this  unfinished  paper  was 
a  revocation  of  the  former  paper  executed  in  1777 ;  or  whether 
it  was  to  be  established  substantively  and  conjunctively  with 
the  former  paper. 

It  was  determined,  that  the  unfinished  paper  could  have  no 
eflfect,  the  testator  having  lived  eight  days  in  healthy  and 
capable  of  business,  after  he  had  begun  that  paper ;  and  not 
having  concluded  it,  the  presumption  of  law,  even  if  there  was 
no  other  paper,  would  have  been,  that  he  never  meant  to  finish 
it ;  or  that  it  was  intended  only  as  a  draft  for  consideration ; 
and  the  case  was  still  stronger,  as  there  was  an  executed 
paper  (e). 

Matthews  v.  Warner,  M.,  39  Geo.  3  (/).    William  Matthews,  An  anexe- 
late  principal  storekeeper  of  his  majesty's  dock-yard  at  Dept-  es^iifb*<?!ii 
ford,  died  on  the  8th  of  April,  1790,  about  the  age  of  eighty;  ^JJ^^ogiu^?* 
leaving  the  following  testamentary  papers  :  ^®""' «*"'«! 

"  2d  Nov^  1785.     A  Plan  of  a  Will  proposed  to  be  drawn  by  tSeCMit 
"  out  as  the  last  Testament  of  William  Matthews,  Storekeeper  J^c^mmJISJi 
"  of  His  Majy*  Yard  at  Deptford— After  the  usual  Prelude,  Jf^^^'^ 
"  being  in  Health,  sound  of  Mind,  &c.     Imprimis  I  give  unto  gnnted,  nwi 
"  Miss  Issabella  Johnson,  Daughter  of  my  good  Friend  Edw**  Jeve^S!"^* 
"  Johnson,  Esq. ;   of  the  Lottery  Office,   the  Sum  of  Sixty 
"  Pounds  p*"  Ann.  for  her  natural  Life,  to  be  paid  her  Half- 
**  yearly,  out  of  the  Dividends  arising  for  Interest  of  the  several 
**  Navy  Bills  I  have  lately  subscribed  in  the  5  p*^  C*'  and  Twenty 
"  Pounds  for  Mourning,  and  also  One  Hundred  Pounds  to  my 
**  aforesaid  good  Friend  M*^  Johnson,  if  I  die  before  him.    After 
"  the  death  of  Miss  Johnson,  the  Capital,  with  what  other 
"  the  5  p'  C*  Stock  I  may  have,  I  bequeath  to  Holland  Ann 
"  L'Epine  and  Maria  L'Epine,  Sisters,  Daughters  of  my  good 
"  Friend  Edw**  L'Epine,  Esq ;  in  an  equal  Division  between 

(d)  Habberfield  v.   Brownings    4        (/)  4  Ves.  jun.  186,  e/ sf^.    [See 

Ves.  jun.  200,  n.  also  Walker  vJValker^  1  Meriv.  603; 

(0  Griffin  v.  Grijfin,  4  Ves.  jun.  and  note  to  Beaty  v.  Beaty^  1  Add« 

I97,  n.  159.] 

you  IT*  15^ 
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them,  and  if  one  dies  unmarried,  the  whole  to  descend  to  the 
Survivor,  and  if  both  dies  unmarried,  or  without  Children, 
to  descend  to  the  children  of  my  First  Cousin  John  Fisher 
Clerk,  formerly  of  Bodmyn,  Cornwall,  and  to  my  First  Cousin 
Timothy  Slade  of  Ledbury,  to  be  divided  equal  between  them. 
My  Household  Goods  to  be  sold  in  Part,  unless  sufficient 
Monies  can  be  found  to  pay  my  Debts  and  Legacies.  My 
Plate,  and  what  they  choose  to  save  of  my  Household  Goods, 
I  bequeath  to  Holland  Ann  L'Epine  and  her  Sister  Maria, 
to  be  divided  between  them ;  to  whom  I  also  leave  all  the 
Residue  of  my  Fortune  or  Effects,  after  giving  One  Hundred 
Pounds  to  my  good  Friend  M"^  L'Epine,  and  also  One  Hun- 
dred Pounds  to  my  late  Son-in-Law  Isaac  Warner,  Must 
f)ray  my  burial  may  be  very  plain  and  not  expensive ;  could 
ike  to  be  buried,  with  the  Warner's  Permission,  with  my 
dear  Girl,  in  their  Vault,  Leigh  Church,  but  by  no  Means  to 
be  buried  at  the  Old  Church,  Deptford.  I  appoint  my  good 
Friend  M"^  Edw"*  L'Epine  and  my  good  Friend  M*^  Edw* 
Johnson,  my  Executors,  to  see  this  my  last  Will  and  Testa- 
ment complied  with.     Dated  at  Deptford,  2**  Oct"^  1785. 

W"  Matthews. 
I  must  not  forget  my  good 
Friends  Miss  Mary  and  Miss 
Charlotte  Howell,  who  desire 
will  accept  of 

"  Five  Guineas  each  for  Ring  to  wear  in  Remem- 
"  brance  of  me:  6***  Oct'.  1785.  W'"  Matthews" 
This  paper  was  indorsed  thus: 
"g^Oct'  1785 
A  Plan  designed  for  the  last 
Will    and  Testament    of 
Will"  Matthews,  Store- 
keeper of  His  Majy* 
Yard, 

«  Deptford." 

The  other  paper  was  as  follows  : 
27»»^  Dec^  1789. 

"  Finding  myself  in  a  very  precarious  State  of  Health,  the 
following  is  the  Plan  I  propose  to  dray  Will  from,  abrogat- 
ing all  the  others  I  have  already  drawn  out.  Imprimis,  I 
give  to  Miss  Isabella  and  Catherine  Jones,  both  of  Eltham, 
One  Thousand  Pounds  5  p'  Cents,  to  be  divided  between 
them  equally,  being  a  legacy  I  always  intended  for  their  Aunt 
Isabella  Johnson,  for  her  great  Friendship  of  her's  and  her 
father's  always  shewed  towards  me ;  to  M".  Jones  the  Mo- 
ther of  the  Young  Ladies,  I  bequeath  One  Hund**  5  p'  C**; 
to  Isaac  Warner,  my  late  Son-in-Law,  One  Hundred ;  to 
Matthew,  his  Son  and  my  Godson,  One  Hundred  I  give  to 
M\  John  Clewer  at  Botley,  and  * 
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The  former  of  these  papers  was  written  on  a  piece  of  official  ab  mcxc- 
paper  intersected  with  lines,  containing  printed  at  the  top  the  SJiwiSiiSfL 
different  articles,  of  which  the  deceased  in  his  situation  of  store-  j  win  by  the 
keeper  had  the  care;  and  the  latter  was  on  the  back  of  a  letter  cra^fsen- 
addressed  to  the  deceased.  by  the  c!^ 

Both  of  them  were  in  the  hand-writing  of  the  deceased.  The  J  c^jJSJJJJa 
former  was  found  in  the  deceased's  office  in  the  dock-yard,  loose  or  ii«Tiew 
in  his  desk,  in  which  there  also  appeared  some  official  papers :  ^niltSl^d 
the  latter  was  found  in  the  deceased's  bureau  in  the  parlour  of  JJJeraS!"** 

his  dwelling-house  in  the  dock-yard,  in  a  bundle  of  letters  and  

papers. 

CaveaU  were  entered  on  the  part  of  several  persons,  claim- 
ing as  next  of  kin  to  the  deceased,  and  of  others,  claiming  as 
legatees  under  these  instruments  ;  and  a  suit  was  instituted  in 
the  Prerogative  Court  of  Canterbury. 

On  the  8th  of  July,  1793,  the  judge  of  the  Prerogative 
Court  (a)  pronounced  against  the  validity  of  the  paper,  dated 
the  27 tn  of  December,  1789,  and  for  the  validity  of  the  paper, 
dated  the  2d  of  October,  1785,  and  of  the  codicil  thereto,  dated 
the  6th  of  that  month. 

Upon  an  appeal  to  the  Court  of  Delegates  (A)  on  behalf  of 
Richard  Matthews,  one  of  the  next  of  kin  of  the  deceased,  from 
that  part  of  the  sentence,  which  established  the  will  and  codicil, 
dated  the  2d  and  6th  of  October,  1785,  the  sentence  was  affirmed 
on  the  10th  of  May,  1798. 

A  petition  was  presented  to  the  king  in  council,  on  the  part 
of  the  appellant,  praying  a  commission  of  review ;  and  by  an 
order  of  council,  dated  the  tilst  of  October,  1798,  the  petition 
was  referred  to  the  lord  chancellor  to  report  his  opinion  thercr 
upon. 

The  commission  of  review  was  granted;  and  the  former 
sentence  of  the  Court  of  Delegates  was  reversed ;  and  it  was 
pronounced  that  the  deceased  had  died  intestate. 

[[Neither  the  consciousness  of  the  testator  that  he  has  per-  what  makei 
formed,  nor  his  intention  to  perform,  a  testamentary  act,  are  ■^«"<*Teau* 
necessary  to  make  it  a  valid  instrument.  The  law  is  thus  laid 
down  by  Sir  John  NichoU  in  the  case  of  Masterman  v.  Ma^ 
berhy  (i) :  "  In  respect  to  personal  property,  where  there  is 
final  intention  proved  and  execution  prevented  by  the  act  of 
God,  the  mere  want  of  execution  does  not  invalidate  the  instru- 
ment. The  disposition  intended  to  be  made  has  the  same  legal 
effect,  in  regard  to  personal  property,  as  if  the  instruments  had 
been  actually  signed  and  attested.  This  non-execution  does 
not  in  law  affect  the  validity  of  these  instruments  as  testamen- 
tary instruments  applying  to  personal  property.  It  is  also 
settled  law,  and  several  cases  have  been  decided,  that  if  the 

{g)  Sir  William  Wynne.  Dr.  Swabey,  Dr.  Cook,  and  Dr.  Par- 

(A)  %ix  Francit  BuUer,  Sir  Beau-    son. 
numt  Hotham,  Mr.  Justice  Heathy        (i)  [2  Hagg.  Rep.  247, 24S.'\ 
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Tettamentary  paper  contains  the  disposition  of  the  property  to  be  made  after 
lostnuncau.  j^^^j^^  though  it  Were  meant  to  operate  as  a  settlement,  or  a 
deed  of  gift,  or  a  bond ;  though  such  paper  were  not  intended 
to  be  a  will  nor  other  testamentary  instrument,  but  an  instru- 
ment of  a  different  shape ;  yet  if  it  cannot  operate  in  the  latter, 
it  may  nevertheless  operate  in  the  former  character. 

Q"  Cases  of  Scotch  conveyances,  of  deeds  of  gifts,  and  others 
of  a  similar  nature,  were  cited  in  argument ;  and  I  will  only 
mention  a  few  in  addition  to  them.  In  Musgrave  v.  Down^ 
T.  T.,  178i,  the  assignment  of  a  bond  by  endorsement, — in 
Sabine  v.  Goate  and  Church,  1782,  receipts  for  stock  and  bills 
endorsed  "  Mrs,  Sabine,"  —  in  Drybutter  v.  Hodges^  E.  T., 
1793,  a  letter,— in  Mamellv.  Walton,  T.  T.,  1796,  marriage 
articles, —  in  Maxee  v.  Shute,  H.  T.,  1799,  promissory  notes, 
and  notes  payable  by  executors  to  evade  legacy  duty, — were 
held  to  be  testamentary. 

[["  These  are  a  few  out  of  many  cases  that  have  occurred  in 
the  Prerogative  Court ;  and,  from  the  Reports  both  at  common 
law  and  in  equity,  a  variety  of  instances  have  been,  and  others 
might  be,  cited  {It).  So  that  it  is  a  settled  point,  that  the  form 
of  a  paper  docs  not  affect  its  title  to  probate,  provided  it  is  the 
intention  of  the  deceased  that  it  should  operate  after  his  death. 
Here  the  intention  of  the  deceased  in  respect  to  the  disposition 
is  beyond  doubt ;  it  is  clear  that  he  meant  these  daughters  to 
have  the  additional  10,000/.  each  ;  he  had  proposed  at  first  to 
effect  this  in  tlie  form  of  legacies  in  his  will ;  but  afterwards 
thought  it  would  answer  his  purpose  better  to  give  those  l^a- 
cies  in  the  form  of  bonds,  and  to  omit  them  in  the  will ;  and 
these  bonds  therefore  are  to  be  considered  as  testamentary  in- 
struments, and  the  mere  want  of  execution  does  not  invalidate 
them;  as  that  execution  is  shown  to  have  been  prevented  alone 
by  death. 

[["  The  fair  copy  of  the  will  and  the  bonds  therefore  taken 
together,  though  none  of  them  are  executed,  contain,  on  the 
ordinary  principles  of  the  court,  the  will  of  the  deceased  as  to 
his  personalty.  For  it  is  clear  that  the  execution  was  intended 
till  the  latest  moment  of  his  life,  and  that  he  would  have  exe- 
cuted the  bonds  as  well  as  the  will  had  he  not  been  suddenly 
struck  by  death ;  nor  is  there  any  reason  to  suppose  that  he 
would  have  postponed  that  act  till  Atlee's  30,000/.  were  paid 
and  invested  in  the  funds." 

[[But  it  has  never  been  decided  that  because  an  instrument  is 
inoperative  in  the  form  given  to  it,  it  must  be  operative  as  a  wilL 
The  same  learned  judge  observed,  in  The  King's  Proctor  v. 
Dailies  (I) — 

[["  It  is  true  that  if,  in  point  of  form,  it  is  drawn  up  as  a  deed} 
yet  if  it  appears,  from  something  in  the  instrument  itselfi  that 

(k)  [See  Molineui  v.  Molineux,        (/)  [3  Hagg.  Rep.  220»  221.] 
Cro.  Jac*  144,} 
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it  was  intended  to  convey  a  benefit  upon  and  after  deaths  it  Te«tamenury 
may,  notwithstanding  the  apparent  form,  operate  as  a  will ;  or  ''»»"'"'»^*- 
if  it  is  equivocal  or  silent,  it  may  be  proved  by  extrinsic  cir- 
cumstances, to  have  been  intended  to  operate  as  a  testamentary 
disposition.  Most  of  the  cases  upon  the  subject  are  to  be  found 
referred  to  in  Thorold  v.  TAorold{m)y  and  in  the  subsequent 
case  of  Masterman  v.  Mabeily  (n).  One  or  two  additional  cases 
have  been  refen-ed  to  in  the  course  of  the  discussion ;  but  they 
do  not  appear  to  me  either  to  can-y  further,  or  to  alter,  the  prin- 
ciple which  is  laid  down  in  those  cases, —  that  the  form  of  the 
instrument  is  not  conclusive  against  its  testamentary  effect;  that 
although  it  may  not  be  valid  in  the  form  in  which  it  was  drawn 
up  as  a  deed  of  gift,  yet  that  it  may  operate  as  a  will.  But  no 
case  has  gone  the  length  of  deciding,  that  because  an  instru- 
ment cannot  operate  in  the  form  given  to  it,  it  must  operate  as 
a  will ; — it  may  operate  as  a  will  if  shown  to  have  been  written 
with  a  testamentary  intention. 

Q"  If  there  is  any  proof,  either  in  the  paper  itself,  or  from 
dear  evidence  dehors ;  first,  that  it  was  the  intention  of  the 
writer  of  the  paper  to  convey  the  benefits  by  the  instrument 
which  would  be  conveyed  by  it,  if  considered  as  a  will ;  and 
secondly,  that  death  was  the  event  that  was  to  give  effect  to  it, 
then,  whatever  be  its  form,  it  may  be  admitted  to  probate  as 
testamentary.'* 

[[There  seems  to  be  this  distinction  between  papers  which 
are  in  their  terms  dispositive,  and  those  which  are  of  an  equi^ 
vocal  character, — the  latter  must  be  proved  to  be  testamentary 
by  the  party  claiming  them,  the  former  are  entitled  to  probate 
unless  they  are  proved  not  to  have  been  written  animo  tes- 
tandi  (o). 

[[Several  instruments  of  different  kinds  and  forms  may  be 
taken  together  to  constitute  a  will  (p).  Lord  Hardwicke  said 
the  ecclesiastical  courts  would  give  probate  of  almost  any  paper 
writing  (9) :  a  deed-poll  or  an  indenture  (r),  a  deed  of  gift  (5), 
a  bond(^),  marriage  settlements  (//),  letters  (x),  drafts  on  bank- 
ers (y). 


(m)  [1  PhiU.  1.] 

(«)  [Vol.  ii.  225.] 

(o)  [See  case  last  cited,  and  Griffin 
Y.  Ferard,  1  Curt.  100.] 

(P)  ISandfordy.Vaughan,  1  Phill. 
39,  12a;  Harding  v.  Baeshaw,  2 
Flull.  48 ;  Masterman  v.  Maberlj/t  2 

m^.  135.] 

(9)  TRou  V.  Ewer,  2  Atk.  163.] 
(r)  l^ngter    v.    Pemberlon,    4 
Hagg.  356.] 

Js)  ITkoroldv.  Thorold,  I  PhiU.  1, 
i  the  cases  therein  citedj 
(jt)  IBiaiierman   ▼.    Maberltf,    2 
Hagg.  235.] 


(u)  TPassmore  v.  PassmorCf  1  Phil, 
218;  In  the  goods  of  Knight,  2  Hagg. 
554.] 

(jr)  ^Repinglon  v.  Holland,  2  Lee, 
106;  Passmorc  y.  Passmore,  1  Phill. 
218;  Deni/y.  Barton,  2  Phill.  575; 
Manly  v.  Lakin,  I  Hagg.  130;  In 
the  goods  of  Dunn,  1  Hagg.  488 ; 
Mastermany.  Maberly,  2  Hagg.  347.] 

( v)  [Bartholomew  v.  Henley,  3 
Phill.  317;  Gladstone  y.  Tempest,  2 
Curteis,  650.  See  also  receipts  for 
stock  endorsed,  &c. ;  see  cases  cited 
in  Masterman  v.  Maberlu,  2  Hagg. 
217.] 
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[[In  cases  where  the  cliaracter  of  the  instrument  upon  the 
face  of  it  is  equivocal,  the  case  is  opened  to  the  admission  of 
parol  evidence  of  the  testator's  intention  as  to  whether  he  con- 
sidered it  in  the  light  of  memoranda  for  a  future  will,  or  as  his 
final  disposition.  In  a  court  of  probate  the  intention  of  the 
deceased  is  to  be  collected  from  all  the  circumstances  of  the 
will,  and  therefore  an  ambiguity  on  the  factum  of  the  instru- 
ment may  be  explained  by  extrinsic  evidence  (2).  But  it  is  a 
rule  that  in  order  to  justify  its  admission,  it  must  be  proved — 

1.  That  the  ambiguity  must  be  upon  the  face  of  the  paper; 

2.  That  the  facts  alleged  and  to  be  proved  must  completely 
remove  that  ambiguity  (a). 

[[The  cases  cited  in  the  last  note  seem  to  establish  the  pro- 
position, that  casual  omissions  in  wills  may  be  supplied,  or 
sometimes  insertions  considered  as  not  therein,  and  the  wills 
so  amended  admitted  to  probate  in  two  cases:  when  on  the 
face  of  the  will  there  is  some  absurdity  or  ambiguity  which  is 
palpably  the  consequence  of  the  omission ;  and  when  there  is 
clear  proof  that  the  insertion  or  omission  was  contrary  to  the 
intention  of  the  testator  (h).  It  must  be  remembered  that  omis- 
sions in  the  will  can  only  be  supplied  by  instructions  reduced 
into  writing  during  the  lifetime  of  the  testator.  No  mistake 
could  otherwise  be  amended  without  a  violation  of  the  statute 
of  frauds  (c). 

[[The  new  Will  Act  (1  Vict.  c.  26),  takes  away  all  such  power 
from  the  court  with  respect  to  wills  made  since  1st  Jan.  1888. 
— Ed.J 

By  the  same  statute  of  the  29  Car.  2,  c.  3,  s.  7,  "  All  decla- 
rations or  creations  of  trusts  or  confidences,  of  any  lands,  tene- 
ments, or  hereditaments,  shall  be  manifested  and  proved  by 
some  writing  signed  by  the  party  who  is  by  law  enabled  to  de- 
clare such  trust,  or  by  his  last  will  in  writing;  or  else  they  shall 
be  utterly  void,  and  of  none  effect" 

Sect.  9.  "  And  all  grants  and  assignments  of  any  trust  or 
confidence,  shall  likewise  be  in  writing,  signed  by  the  party 
granting  or  assigning  the  same  by  such  last  vn\\  or  devise ;  or 
else  shall  be  utterly  void  and  of  none  effect" 

A  nuncupative  testament  is,  when  the  testator  without  any 
writing  doth  declare  his  will,  before  a  sufficient  number  of  wit- 
nesses (rf). 


(2)  {Grecnovgh  v.  MartiUf  2  Add. 
243 ;  Methuen  v.  Mtthxien,  2  Phill. 
246  ;  Lord  St.  Helens  v.  Lady  Ex- 
eter, 3  Phill.  461.] 

(a)  IFawcett  y.  Jones,  3  Phill.  434 ; 
Draper  v.  Hitchy  1  Hagg.  678 ;  Har- 
rison v.  Stone,  2  Hagg.  550 ;  Shad- 
bolt  V.  Waugh,  3  Ha^Eg.  570 ;  Sandford 
V.  Vaughan,  1  Phill.  128.  As  to  what 
18  an  ambiguity  on  the  face  of  tlie 
watrument,  Mitchell  v.  MitcheU^  2 


Hagg.  74 ;  Berwick  v.  MuUingtf  2 
Hagg.  225  ;  Matthews  v.  Warner,  4 
Ves.  186;  Blackwood  v.  Darner,  3 
Phill.  458,  n.  (a);  S.  C.  3  Add.  239, 
note.] 

(6)  TBat/ldon  v.  Bayldon,  3  Add. 
232;  IKzoers  v.  MUler,  3  Add.  226; 
and  see  Sir  H.  Jenner'i  remirkt  in 
Castell  V.  Tagg,  1  Curt  298.1 

(c)  IRockeltv.  Youde,  3  PlulLHl.] 
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By  the  aforesaid  statute,  29  Car.  2,  c.  3,  s.  19,  ^^  No  nuncu-  ifoaeiiMUvt 

patiTe(e)  will  shall  be  good,  where  the  estate  thereby  bequeathed  ^"'i 

shall  exceed  the  value  of  thirty  pounds,  that  is  not  proved  by 
the  oaths  of  three  witnesses  at  the  least,  that  were  present  at 
the  making  thereof;  nor  unless  it  be  proved,  that  the  testator 
at  the  time  of  pronouncing  the  same  did  bid  the  persons  pre- 
sent or  some  of  them  bear  witness  that  such  was  his  will,  or  to 
that  effect ;  nor  unless  such  nuncupative  will  were  made  in  the 
time  of  the  last  sickness  of  the  deceased,  and  in  the  house  of 
his  habitation  or  dwelling,  or  where  he  hath  been  resident  for 
the  space  of  ten  days  or  more  before  the  making  of  such  will, 
except  where  such  person  was  surprised  or  taken  sick,  being 
from  his  own  home,  and  died  before  he  returned  to  the  place 
of  his  dwelling." 

Sect  20.  "  And  after  six  months  passed  after  the  speaking 
of  the  pretended  testamentary  words,  no  testimony  shall  be  re- 
ceived to  prove  any  will  nuncupative,  except  the  said  testimony, 
or  the  substance  thereof,  were  committed  to  writing  within  six 
days  after  the  making  of  the  said  will.*' 

Sect  21.  "And  no  letters  testamentary  or  probate  of  any 
nuncupative  will  shall  pass  the  seal  of  any  court  till  fourteen 
days  at  the  least  after  the  decease  of  the  testator  be  fully  ex- 
pired ;  nor  shall  any  nuncupative  will  be  at  any  time  received 
to  be  proved  unless  process  have  first  issued  to  call  in  the 
widow  or  next  of  kindred  to  the  deceased,  to  the  end  they  may 
contest  the  same  if  they  please." 

Sect.  23.  "  Provided  that  notwithstanding  this  act,  any  sol- 
dier being  in  actual  military  service,  or  any  mariner  or  seaman 
beinff  at  sea,  may  dispose  of  his  moveables,  wages,  and  per- 
sonal estate,  as  he  might  have  done  before  the  making  of  this 
act" 

And  by  the  4  Anne,  c.  16,  "  All  such  witnesses  as  are  and 
ought  to  be  allowed  to  be  good  witnesses  upon  trials  at  law, 
by  the  laws  and  customs  of  this  realm,  shall  be  deemed  good 
witnesses  to  prove  any  nuncupative  will,  or  any  thing  relating 
thereunto  (/)." 

By  the  Oaths  of  three  Witnesses  at  the  least.] — T.,  1704, 
Philips  V.  The  Parish  of  St.  Clement  Danes  (ff).  Dr.  Shall- 
mer  by  will  in  writing  gave  200/.  to  the  parish  of  St.  Clement 
Danes;  and  after  Prew  the  reader  coming  lo  pray  with  him,  his 
wife  put  him  in  mind  to  give  200/.  more  towards  the  charges  of 
building  their  church ;  at  which,  though  Dr.  Shallmer  was  at 
first  disturbed,  yet  afterwards  he  said  he  would  give  it,  and  bid 
Prew  take  notice  of  it ;  and  the  next  day  bid  Prew  remember 
what  he  had  said  to  him  the  day  before,  and  dies  that  day. 
Within  three  or  four  days  after  the  doctor's  widow  put  down  a 

(e)  [See  2  Black.  Comm.  501.]         Lee,  343 ;  Bennet  v.  Jackson,  1  PhiU. 
if)  [S«e  Frtiman  v.  Fretman,  1     190.] 

{g)  I  Abr,  Cas.  E(^,  4<H. 
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HiDcapiim  memorandum  in  writing  of  the  said  last  devise,  and  so  did  ber 

>-!!!: maid.     Frew  died  about  a  month  after ;  and  amongst  his  papers 

was  found  a  memorandum  of  his  own  writing,  dated  three  weeks 
after  the  doctor's  death,  of  what  the  doctor  said  to  him  about 
the  300/.,  and  purporUng  that  he  had  put  it  in  writing  the  same 
day  it  was  spolcen ;  but  that  writing,  which  was  mentioned  to 
be  made  the  same  day  it  was  spoken,  did  not  appear:  and  these 
memorandums  did  not  expressly  agree.  About  a  year  after, 
on  application  of  tlie  parish  to  the  commissioners  of  charitable 
uses,  and  producing  these  metDorandums  and  proofs  by  Mrs. 
Shallmer  and  her  maid,  they  decreed  the  200/.  But  on  excep- 
tion taken  by  the  executors,  the  decree  was  discharged  of  this 
2001, ;  and  the  lord  chancellor  held  it  not  good,  because  it  was 
not  proved  by  the  oath  of  three  witnesses :  for  though  Mrs. 
Shallmer  and  her  maid  had  made  proof,  yet  Prew  was  dead, 
and  the  statute  in  that  branch  requires  not  only  three  to  be 
present,  but  that  the  proof  shall  be  by  the  oath  of  three  wit- 
nesses. 

TThe  {1  Vict.  c.  26)  new  Will  Act  renders  all  uuncupatiTe 
wilTs  invalid;  but  the  Ilth  section  provides,  "that  any  soldier 
being  in  actual  military  service,  or  any  mariner  or  seaman  being 
at  sea,  may  dispose  of  his  personal  esUte  as  he  might  have 
done  before  the  making  of  this  act." 

I^Aiid  it  has  been  held  that  the  term  "mariner  or  seaman" 
includes  every  person  in  her  majesty's  navy,  even  superior  offi- 
cers being  at  sea  (A);  and  that  sect.  23  of  the  statute  of  frauds 
applies  to  merchant  seamen  (i).     Vide  post,  "  Seaman's  WiUs." 
Rosalia  Ta-       C'l'he  rogatio  testium,  that  is,  that  the  testator  shall  bid  some 
"™^  of  the  persons  present  bear  witness  that  such  is  his  will,  is  jui 

indispensable  requisite  for  the  validity  of  a  nuncupative  testa- 
ment. The  deceased  must  have  called  upon  some  of  the  persons 
present  to  bear  witness  to  the  act,  not  merely  have  declared, 
that  he  wishes  such  a  disposition  to  be  made  of  his  effects  (A). 
Nuncupative  wills  arc  not  favoured  by  the  ecclesiastical  courts, 
who  require  a  strict  compliance  with  all  the  provisions  of  the 
statute  of  frauds  before  they  admit  such  a  will  to  probate — the 
factum  of  such  a  testament  must  he  proved  by  evidence  more 
stringent  in  every  particular  than  that  of  a  written  one(/}. 
Swinburne  says  that  a  nuncupative  will  may  be  made  not  only 
by  the  proi>er  motion  of  the  testator,  but  also  at  the  interroga- 
tion of  another  (m). 

[|/n  re  Moresby,  where  the  testator  made  a  written  will  in 
England,  and  afterwards  a  nuncupative  one  in  Peru,  not  in  con- 
formity with  the  statute  of  frauds,  it  was  sEud  to  be  doubtftil 

(A)  iInilitBoodiqfHayn,iCm-  190,  and  tbe  cue*  there  cited  by  Sir 

tell,  338.1  John  NichoU.] 

(i)[A((irr»v.JU<»vU,lH«gg.5I.]  (/)  [i^uumn  v.  Brntall,  1  Add. 

(ft)  htkharii  v.  RUhanb,  2  Lee,  389.1 

588;    Bttmelt  v.  JacloQn,   2  PhiU.  (m)  [Pt.  1,  ■.  12,  pi.  6.] 
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whether  such  a  will  was  governed  by  the  22d  section^  but  the 
point  was  not  decided  (n).  Sir  George  Lee  said,  in  Serocold  y. 
Hunier  and  Hemming,  that  it  had  been  often  held  at  the  council 
board  that  the  statute  of  frauds  did  not  apply  to  the  planta- 
tions (o).  It  has  been  held  that  the  22d  section  does  not  pre- 
vent a  nuncupative  disposition  (made  according  to  the  restric- 
tions of  the  statute)  of  a  lapsed  legacy  (p) ;  and  that  where  part  of 
personal  estate  had  been  disposed  of  by  a  written  will,  the  resi- 
due might  be  left,  if  the  executor  was  not  altered,  by  a  nuncu- 
pative will  (q) ;  and  that  where  part  of  a  written  will  had  been 
obtained  by  force  or  fraud,  the  thing  bequeathed  by  that  part 
might  be  nuncupatively  disposed  of  (r). — Ed.)] 

Lettere  Testamentary  or  Probate  of  any  Nuncupative 
TFiH.]— H,,  22  &  23  Car.  2,  Verhorn  v.  Brewin  («).  An  ad- 
ministrator brought  a  bill  to  discover  and  have  an  account  of 
the  intestate's  estate :  the  defendant  pleaded,  that  the  supposed 
intestate  made  a  nuncupative  will,  and  another  person  executor, 
to  whom  he  was  accountable,  and  not  to  the  plaintiff  as  admi- 
nistrator. But  decreed,  that  though  there  was  such  a  nuncu- 
pative will,  yet  it  was  not  pleadable  against  an  administrator 
before  it  was  proved. 

[[A  disposition  not  valid,  as  nuncupative  will,  may  sometimes 
be  supported  as  a  trust  (0*  Nuncupative  wills  have  been  sub- 
jected to  peculiar  regulations  by  the  following  statutes:  26 
Geo.  8,  c.  63 ;  32  Geo.  3,  c.  34,  s.  1 ;  11  Geo.  4,  c.  20,  s.  48 
—60;  2  &  3  Will.  4,  c.  40,  ss.  14,  15.— Ed.^ 

Swinburne  says  (k),  that  a  codicil,  by  intendment  of  law,  is  codkii. 
either  to  alter,  explain,  add  or  subtract  something  from  the 
will;  and  wherever  it  is  added  to  a  testament,  and  the  testator 
declares  that  it  shall  be  in  force,  in  such  case,  if  the  will  hap- 
pens to  be  void  for  want  of  those  solemnities  required  by  law, 
yet  it  shall  be  good  as  a  codicil,  and  be  observed  by  the  admi- 
nistrator :  it  is  true,  executors  cannot  regularly  be  appointed 
in  a  codicil,  but  yet  they  may  be  substituted  according  to  the 
will  of  the  testator,  and  the  codicil  is  still  good. 

[[And  so  Godolphin  seems  to  consider  a  codicil  as  an  un^ 
iolemn  last  will(x).  Its  derivation  is  cleai'ly  from  codicillus, 
the  diminutive  of  codex, — Ed.)] 

M.^  31  Car.  2,  StoniwelVs  case(y).  The  testator  made 
his  wife  executrix  and  residuary  legatee ;  but  she  dying  in  his 
lifetime,  he  by  a  codicil  nuncupative  devised  to  G.  R.  all  which 
by  will  he  had  given  to  his  wife,  and  died.  The  question  was, 
whether  this  nuncupative  codicil  was  good,  notwithstanding 

(n)  ri  Hagg.  380.]  (0  TNab  v.  Nab,  10  Mod.  404; 

(o)    [2  Lee,  494.]  Gilb.  Rep.  £q.  146.] 

Ip)  *Robin9on*s  case,  Rayra.  334.]        (ti)  [Part  i.  s.  5,  pi.  2.] 

(q)    'IWAI  {x)  TPart  L  c.  6,  s.  2.1 

(r)    'Ibid.]  (y)  Rayro.  334. 

1$)  1  Cluui.  Cas.  102. 
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the  statute  before  mentioned ;  antl  adjudged  that  it  was,  and  as 
it  were  a  new  will  for  so  much  aa  he  had  given  to  his  wife,  and 
that  it  did  not  alter  his  written  will,  for  there  was  no  such  will, 
the  operation  of  it  being  determined  by  the  death  of  the  wife, 
living  the  testator,  who  was  her  husband. 

Although  no  man  can  die  with  two  testaments,  because  the 
latter  doth  alway  infringe  the  former,  yet  a  man  may  die  with 
divers  codicils,  and  the  latter  doth  not  hinder  the  former,  bo 
long  as  they  be  not  contrary  (z).  All  codicils  are  part  of  the 
will.  Therefore  a  codicil  merely  for  a  particular  purpose,  as 
to  change  an  executor,  and  confirming  the  will  in  all  other  re- 
spects, does  not  revive  a  part  of  the  will  revoked  by  a  former 
codicil  (a). 

If  two  testaments  be  found,  and  it  doth  not  appear  which 
was  the  former  or  latter,  both  testaments  are  void;  but  if  two 
codicils  be  found,  and  it  cannot  be  known  which  was  first  or 
last,  and  one  and  the  same  thing  is  given  to  one  person  in  one 
codicil,  and  to  another  person  in  another  codicil ;  the  codicils 
are  not  void,  but  the  persons  therein  named  ought  to  divide 
the  thing  betwixt  them  (6). 

If  codicils  are  regularly  executed  and  attested,  they  may  be 
proved  as  wills  are.  So  if  they  are  found  wntten  by  the  tes- 
tator himself,  they  ought  to  be  taken  as  part  of  the  will,  and 
to  be  proved  in  common  form  by  the  oath  of  the  administrator 
with  tiie  will  annexed ;  and  in  case  of  opposition,  by  witnesses 
to  the  handwriting  and  finding.  And  it  hath  been  usual  to 
exhibit  an  affidavit  of  the  handwriting  and  finding,  before  a 
probate  or  administration  passes  even  in  common  form. 

[|In  the  case  of  S/ierer  v.  Bishop{c),  the  testator  gave  the 
residue  of  his  personal  estate  among  such  of  his  relations  only 
as  were  mentioned  in  that  his  will.  He  subsequently  made  a 
codicil,  which  he  directed  to  be  taken  as  part  of  his  will ;  and 
another,  by  which  he  gave  legacies  to  two  of  his  relations,  un- 
accompanied however  by  any  such  direction.  It  was  held  by 
Lord  Commissioner  Eyre  {d),  that  as  every  codicil  tvat  a  part 
of  the  testamentary  disposition,  though  not  part  of  the  instrU' 
ment,  the  relations  named  in  the  second  codicil  were  entitled 
to  a  share  of  the  residue.  In  Fuller  v.  Ho(^>eT  (e),  however, 
where  a  testatrix  gave  by  will  legacies  to  all  her  nephews  and 
nieces,  except  those  thereinafter  named,  and  desired  ner  execu- 
tors to  look  upon  all  memoranda  in  her  handwriting  as  parts  of 
or  a  codicil  to  her  will,  and  then  bequeathed  the  residue  to  the 
children  of  her  sisters,  and  by  a  codicil  bestowed  legacies  on 
some  other  nephews  and  nieces,  Lord  Hardwicke  held,  that  the 
nephews  and  nieces  mentioned  in  the  subsequent  part  of  the 

(i)  Swin.  15.  (c)  [4  Bro.  C.  C.  55.] 

(o)  Crotbie  v.  Af'Dotu/,  4  Vei.  \d)  [Juatices  Aihunt  and  WShu 
610.  doubled.] 

(6)  Swin.  IS.  (e)  [3  V«.  len.  248.] 
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will^  and  not  those  mentioned  in  the  codicil^  were  excluded  codieu. 
fipom  the  first-mentioned  legacies,  because  the  lady  meant  to 
refer  not  to  her  will  or  testament,  which  takes  in  all  the  parts, 
but  to  the  particular  instrument.  As  to  revocation  of  wills  by 
codicil,  vide  post ;  as  to  the  republication  of  wills,  vide  ante, 
"  Of  what  Things  "  Where  there  is  a  question,  whether  particu- 
lar legacies  given  by  a  will  are  cumulative  or  substituted,  it  is 
often  determined  by  the  circumstances  of  the  bequests  having 
been  given  by  distinct  instruments  (/).  In  such  a  case,  i/ 
probate  has  been  granted,  as  of  a  will  and  codicil,  this  is  con- 
clusive of  the  fact  of  these  being  distinct  instruments,  though 
written  on  the  same  paper  (g), — Ed.^ 

In  the  case  of  a  real  estate,  a  codicil  cannot  operate,  unless 
it  be  executed  according  to  the  statute  (A). 


2»  Donatio  Causd  Mortis. 

Donatio  causA  mortis,  or  a  gift  in  prospect  of  death,  is  where  Donatio 
a  man,  moved  with  the  consideration  of  his  mortality,  doth  give  §J^  ^'^" 
and  deliver  something  to  another,  to  be  his  in  case  the  giver 
die,  but  if  he  lives  he  is  to  have  it  again  (t). 

[["  Mortis  caus&  donatio  est  (says  Justinian)  quae  propter 
mortis  fit  suspicionem :  cum  quis  ita  donat,  ut,  si  quid  humani- 
tds  ei  contigisset  haberet  is  qui  accepit ;  sin  autem  super  vixisset 
is,  qui  donavit,  reciperet ;  vel  si  eum  donationis  poenituisset, 
ant  prior  decesserit  is  cui  donatum  sit  (A)/* 

[[The  cases  reported  in  the  text,  and  those  cited  in  the  note, 
establish  the  following  propositions  with  respect  to  the  essen- 
tial characteristics  of  this  species  of  bequest :  1.  That  the  gift 
must  be  made  by  the  donor  in  peril  of  death  (Z) :  2.  That  the 
gift  must  be  conditioned  to  take  effect  on  the  death  of  the 

(/)  ICoote  V.  Boyd,  2  Bro.  C.  C.  (in  reply  to  a  question  put  to  him  by 

521 ;    Moggridge  v.    Thacktoell,    1  Piraius,  whether  he  would  wish  the 

Ve«.  jun.  472.]  valuable  presents    he   had    brought 

(g)  IBailiie  v.  Butterfield,  1  Cox,  ^>t^»  ^im  ""om  Lacedflemon  to  be  re- 

S92;  vide  pott,  "Probate'*  and  "Pay-  moved  to  the  palace  from  the  place 

ment  of  Legacies**'^  where  they  had  been  deposited)  thus 

(A)  1  Atk.  426.  expresses  himself: 

(0  [Law  of  Test.  1 79 ;  Prec.  Cha.  ^H*^,  •«  y«f  t*  IV"*  ^r*^'  ir«i  ri»t  lfy« 

269.1  El  XIV  Ifxi  /umr^f'C  aynro^ic  Iv  fMiyi^iici 

(ic)  rinstit.  1.  2,  Ut.  7,  8.  1.     «  In  ^^^^r  »«^'^«f  ^^rfdJ.*  frifi-«  W^«rrai. 

a  lubsequent  passage  the  whole  doc-  ^'^*''  ^^'"l^j.*^*  ^"^'^•'^  <»«uf*/uiy,  n  ttfa 

trine  on  this  head  is  thus  summed  up  g.,.  ^.  iyA  W^',,.  ^„  ^i  «„-j.  ^^.^«, 

and  expounded.       In  summft  mortis  ^^  ^^  ^      i^,^^  .<    ,  nfJi^fAara 
causa  donatio  est,  cum  magis  si  quis  X«^*^' 

velit  habere,  quam  eum,  cui  donet,  Horn.  Odytt.  lib.  17, 1.  79,  *(  mo.*' 

magiaque  eum  cui  donat,  qu^m  haere-        [See  Thorold  v.  Thorold,  1  Philli- 

dem  suum,'  and  then  the  framers  of  more,  l.J 

the  institutes,  as  if  to  adorn  and  illus-        (/)  rfaie  v.  Hilberi,  2  Ves.  jun. 

trate  the  ooncliuioni  of  law  at  which  121 ;  Hedges  v.  Hedges,  Prec.  Chan, 

they  had  arrived,  introduce  into  their  260 ;    Gardner  v.  Parker,  3  Madd. 

work  Uiat  lemaikable  paoage  ^om  185;  Edtoardi  v.  Jonei,  1  M^\ti,  Jt 

the  Odyiie^  Jo  wbicb  TeJenmobus  Cm.  236.J 
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donor  (m).  If,  therefore,  there  be  evidence  in  any  case  to  make 
it  appear  that  the  gift  was  unconditional,  it  cannot  be  supported 
~  as  a  donatio  mortis  causa  (n).  It  should  seem  that  where  the 
nature  of  the  thing  admits  of  it,  there  must  be  an  actual  tradi- 
tion  of  the  thing  itself  to  the  donee  (o),  or  to  some  one  for  the 
donee's  use ;  but  in  both  cases  there  must  be  an  actual  transfer 
of  the  thing  {]>).  But  if  the  nature  of  the  thing  will  not  allow 
it  to  be  corporeally  transferred,  a  delivery  of  tne  means  to  ob- 
tain possession  of  it — e.  g.  the  key  of  a  trunk  or  warehouse — 
will  be  sufRcient  (17). — Ed.^ 

Thirdly,  In  every  such  gift  tliere  must  be  a  delivery  made 
by  the  party  in  his  last  sickness :  and  nothing  can  operate  as 
such,  without  having  been  delivered  in  the  testator's  lifetime, 
by  him  or  his  order  (r). 

In  Blount  V.  Barrow  («)  Lord  Commissioner  Eyre  was  of 
opinion  that  it  must  appear  to  the  court,  that  the  gift  was  made 
in  the  hut  illness  of  the  deceased ;  but  a  donatio  mortiM  caiaa 
may  subsist,  although  the  donor  afterwards  make  a  testament, 
without  mentioning  the  gift(0- 

In  the  case  of  Smith  v.  Cajeu,  8  Dec.  1718  (u),  the  Master 
of  the  Rolls,  where  jewels  were  given  by  the  testator  by  way  of 
donatio  causa  mortis,  doubted  whether  this  was  good  against 
debts.  And  it  seems  not;  they  being  given  in  case  of  the 
donor's  death,  and  in  nature  of  a  legacy,  which  therefore  would 
be  fraudulent  as  against  creditors. 

T.,  13  Geo.  3,  Thompson  v.  Batty  {x).  An  executor  libelled 
in  the  spiritual  court,  for  taking  a  tankard  without  his  con- 
sent, on  pretence  that  the  testator  gave  it  to  the  defendant  if 
he  died  of  his  then  sickness.  And  tlie  court  granted  a  prohi- 
bition ;  this  not  being  a  legacy,  but  a  donation  in  prospect  of 
death,  the  validity  whereof  may  be  tried  in  action  of  trover. 

For  this  is  a  matter  of  which  the  common  law  takes  notice, 
and  need  not  be  proved  in  the  ecclesiastical  court  (y). 

If  a  defendant  be  examined  to  charge  him  with  the  receipt 
of  property,  his  evidence  is  admissible  to  establish  a  gift  m 
contemplation  of  death;  but  the  Court  of  Chancery,  where 
doubtful,  has  directed  an  issue  to  ascertain  the  fact(z). 


(m)  XTute  V.  HtUieH,  2  Vea.  jun. 
120;   Irani  v.  Smallpiere,  2  B.  &  A. 


'3, 


())  [\Vanl  V.  Turner,  2  Vm.  m 
■HI;    Jontl 


;  Gardiner  v.  Parktr,  3  Madd.  -141  ;    Jonti  v.  Selby,  Free.  Chtnc. 

184]  300;  Smith  v.  SmUA,  2  5(n.  955; 

(n)  [  Walter  v.  Hodge,  I  Wils.  C.  C.  Bnnn  v.  ItlBrkiam,  7  TiDnt.  334j 

445;    2   Swuit.   S2;     Edward,  v.  <r)  MUki-  v.  MUUr,  3  P.  WOL 

Jmei,  I  Myl.  &  Cra.  22G,  per  Lord  357. 

Cottenluin,   Chancellor.     The  lateit  (i)  2  Vh.  jun.  546. 

cue  on  (hi*  tubjecL]  (0  HUlv.Ct- 

(o)  TWard  V.  Tunur,  2  Vcs.  leii.  (u)  1  P.  WiU. 


rowiuicg,  9  Ve».         (j)  3tr.  777. 
rm,  7'nmnt  ""'  -  ■  -  "   "■■■• 


1 ;  Bittm  V.  MitrkkaiH,  7  taunt.  224 ;  (y)  I   P.  Will.  441 ;  Sel.  (>■.  il 

Jrmu  v.  ^maOpiect,  2  B.  &  A.  553.]  Chan.  14. 

(p)  TDnry  r.  Smith,  1  P.  Vm».  (i)  Kwxt  v.  Bmvm,  1  Vw.  ta. 

">*;   Am  T.  Afo  "        "  "      ■  "" 


40i;   Am  r.  AforUam,  7  Taunt.    SU. 
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A  man  by  his  will  disposed  of  personal  estate ;  and  after-  Dmuuh 
wards  by  parol  gave  100/.  bill  to  one  to  deliver  over  to  his  S***^*^ 
nephew,  if  the  testator  should  die  of  that  sickness.     And  this 
gin  was  held  good  (a). 

So  where  the  husband  upon  his  death-bed  delivered  to  his 
wife  a  purse  of  100  guineas,  bidding  her  apply  to  no  other  use 
than  her  own  (A). 

So  where  the  husband  upon  his  death-bed  drew  a  bill  on  his 
goldsmith,  to  pay  his  wife  100/.  for  mourning  (c). 

[[It  has  been  said  that  a  delivery  of  the  means  to  obtain 
possession  of  a  thing  is  sometimes  tantamount  to  the  delivery 
of  the  thing ;  so  a  bond  may  be  the  subject  of  a  donatio  mortis 
causa. — Ed.]] 

March  11,  1744-,  Bai/y  v.  Snelgrove  (d),  Mrs.  Baily  going 
oat  of  town  in  a  bad  state  of  health,  gave  her  maid  a  bond 
executed  to  her  by  a  third  person,  saying,  If  I  die,  it  is  yours. 
She  died  intestate.  The  administrator  brought  a  bill  to  have 
the  bond  delivered  up.  But  by  the  lord  chancellor,  Hard- 
wicke:  this  is  a  sufficient  donatio  causa  mortis  to  pass  the  • 
equitable  interest  of  this  bond  upon  the  intestate's  death  (e). 
The  question  in  this  case  was,  whether  the  nature  of  the  pro- 
jferty  was  capable  of  being  so  given.  His  lordship  held  it 
might,  as  well  as  a  specific  chattel ;  though  no  legal  property 
passed  thereby,  nothing  but  the  paper,  a  bond  being  evidence 
of  a  debt,  and  the  intent  being  to  give  the  debt,  not  the  paper, 
he  held  it  a  good  donation  mortis  causa,  comparing  it  to  the 
property  which  passes  by  assignment  of  a  bond,  which  passes 
nothing  in  point  of  law,  and  the  assignee  must  make  use  of  the 
other's  name  for  recovering  on  it.  He  put  the  case,  that  if  a 
chattel  in  possession  had  been  bought  by  the  intestate,  and  a 
bill  of  sale  made  to  a  trustee  for  her  use,  the  property  would 
have  been  in  the  trustee,  and  the  equitable  interest  in  the  cestui 
que  trust,  who,  if  she  had  given  this  chattel  so  circumstanced 
to  the  defendant,  it  would  have  been  good. 

But  in  the  case  of  Ward  v.  Turner,  July  20,  1752  (/),  it 
was  held  by  Lord  Hardwicke,  that  a  delivery  of  receipts  for 
South  Sea  annuities  was  not  sufficient  (though  there  was  strong 
evidence  of  the  intent) ;  and  that  it  could  not  be  done  without 
a  transfer,  or  something  amounting  to  that ;  and  all  the  anxious 
provisions  of  the  statute  of  frauds  will  signify  nothing,  if  do- 
nation or  stock,  attended  only  by  delivery  of  the  paper,  is 

(a)  Drury  v.  Smith,  1  P.  Will.  How  far  a  chose  in  action  may  be 
404.  willed,  vide  ante,  "  Of  what:,  Things" 

(b)  Lawson  v.  Ijocuiv,  1  P.  Will.  (J)  2  Vesey,  431.  See  also 
441.  Milieu  v.  MilU$,  3  P.  Wms.  356  j 

(c)  Ibid.  Hillw  Chapman,  2  Bro.  C.  C.  612; 
\d)  3  Atk.  214;  2  Ve8.432.  Jones  v.  Selby,  Prcc.  Chan.  300; 
\e)    It  was  ruled  contra  by  Sir    Richard  v.  Sj^ms,  Barnard.  C.  C.  90} 

Joieph  Jekyl,  M.  R.  as  to  a  note  for    Uursi  v.  Beech.  3  Modd.  351 ;  Hasul 
100£,  it  being  a  chose  in  action.    ▼.  Tynte,  Ambl.  318, 
Miikr  v»  Jmer,  3  P.    WiU.  366. 
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allowed.  It  might  be  supported  to  the  extent  of  any  given 
value,  and  would  leave  these  things  under  the  greatest  degree 
of  uncertainty,  and  amount  to  a  repeal  of  that  useful  law  as  to 
all  this  part  of  the  property  of  the  subjects  of  this  kingdom. 
Therefore,  notwithstanding  the  strong  evidence  of  the  intent, 
this  gift  of  annuities  is  not  sufficiently  made  within  the  rules 
of  the  authorities.  And  considering  how  much  of  the  personal 
estate  of  this  kingdom  is  now  vested  in  stocks  and  funds,  his 
lordship  said  he  was  of  opinion  not  to  carry  it  further. 

QA  donatio  mortis  causa  need  not  be  proved  in  the  ecclesi- 
astical court ;  for  it  is  a  gift  which  takes  effect  from  delivery. 
It  requires  no  assent  on  the  part  of  the  executor  or  adminis* 
trator,  nor  have  they  any  right  or  title  to  interfere  with  it(^). 

[[A  legacy  under  a  nuncupative  will  must  be  recovered  from 
the  executor ;  a  donatio  mortis  causa  against  him  {k).  And 
donationes  mortis  causd  are  legacies  within  the  intent  and 
meaning  of  36  Geo.  3,  c.  62,  s.  7. — Ed.]] 


3.  Appointing  Guardians, 

Dr.  Swinburne  says  (i).  By  general  custom  observed  within 
the  province  of  York,  the  father  by  his  last  will  or  testament  may 
for  a  time  commit  the  tuition  of  his  child  and  the  custody  of 
his  portion ;  which  testament  and  assignation  is  to  be  con- 
firmed by  the  ordinary,  who  also  is  to  provide  for  the  execution 
of  the  same  testament. 

And  if  the  father  die,  no  tutor  being  by  him  assigned,  and 
the  mother  do  in  her  last  will  and  testament  appoint  a  tutor, 
the  same  will  is  to  be  proved,  and  the  assignation  of  the  tutor 
confirmed  (A). 

And  if  no  tutor  be  assigned  by  either  of  the  parents,  then 
may  a  stranger,  if  he  make  the  orphan  his  executor,  and  give 
him  his  goods,  assign  a  tutor  unto  him,  with  respect  to  such 
goods ;  which  tutor  is  by  the  ordinary  to  be  confirmed  (/). 

And  if  there  be  no  tutor  testamentary  at  all,  then  may  the 
ordinary  commit  the  tuition  of  the  child  to  his  next  kinsman 
demanding  the  same,  according  as  in  administrations  where 
any  dieth  intestate  {m). 

And  by  the  said  custom  a  tutor  may  be  assigned  to  a  boy  at 
any  time  until  he  hath  accomplished  the  age  of  fourteen  years, 
and  to  a  girl  until  she  hath  accomplished  the  age  of  twelve 
years.  But  after  those  years,  he  or  she  respectively  may 
choose  their  own  curators.  But  if  they  do  not  elect  any  other 
curator  after  their  several  ages,  then  he  that  is  assigned  in  the 
will  is  to  be  confirmed  curator  to  either  of  the  said  children, 

(g)  lThomp$on  v.  Hodgson,  2  Stra.    vol.  i.  p.  617.] 
777;    Tate  v.  HUbert,  2  Ves.  jun.        (i)  S win.  210. 
120.1 

(Ai)  [As  to  other  common  Uw  in- 

cidents,  see  Mr.  Vausfaan  WQliami 

OD  £zecutan  and  Admiuistnton, 


(k)  Ibid. 
(0  Ibid. 
(in)  Ibid.  211. 
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albeit  he  were  above  forteen  years,  and  she  above  twelve,  when 
the  will  was  made  (n).  And  this  is  according  to  the  rules  of 
Aie  civil  law ;  but,  by  the  common  law,  the  age  of  choosing 
guardians  both  as  to  the  male  and  female  is  the  age  of  four- 
teen (o). 

And  by  the  said  general  custom  observed  within  the  province 
of  York,  a  tutor  may  be  assigned  either  simply  or  condition- 
ally, and  until  a  certain  time,  or  from  a  certain  time.  But  no 
tutor  may  intermeddle  as  tutor,  until  he  be  confirmed  by  the 
ordinary,  albeit  he  be  assigned  tutor  simply ;  much  less  where 
he  is  assigned  conditionally,  or  from  a  certain  time,  may  he 
intermeddle  as  tutor,  until  the  condition  be  extant,  or  time 
limited  be  expired.  But  the  ordinary  may  in  the  mean  time 
commit  the  tuition ;  and  he  that  is  so  appointed  by  the  ordi- 
nary, may  for  that  time  administer  ( p)«  [^There  seems  to  be  a 
conflict  of  opinions  as  to  whether  fourteen  for  males,  and  twelve 
for  females,  are  the  ages  selected  by  the  law  as  the  ages  when 
mfants  may  choose  guardians  (q). — Ed.]] 

But,  more  generaJlv,  by  the  statute  of  the  12  Car.  2,  c.  24,  ^^^  ^^ 
8.  8,  (which  controlleth  the  aforesaid  custom  in  divers  in- 
stances), "  Where  any  person  shall  have  any  child  or  children 
under  the  age  of  twenty-one  years,  and  not  married,  at  the 
time  of  his  death,  it  shall  be  lawful  for  the  father  of  such 
child  or  children,  whether  born  at  the  time  of  the  decease  of 
such  father,  or  at  that  time  in  ventre  sa  mere,  or  whether  such 
fiuher  be  within  the  age  of  twenty-one  years  or  of  full  age,  by 
his  deed  executed  in  his  lifetime,  or  by  his  last  will  and  testa- 
ment in  writing,  in  the  presence  of  two  or  more  credible  wit- 
nesses, in  such  manner,  and  from  time  to  time,  as  he  shall  think 
fit,  to  dispose  of  the  custody  and  tuition  of  such  child  or 
children  during  such  time  as  he  or  they  shall  respectively  re- 
main under  the  age  of  twenty-one  years,  or  any  lesser  time,  to 
any  person  or  persons,  in  possession  or  remainder,  other  than 
popish  recusants ;  and  such  person  to  whom  the  custody  of 
such  child  shall  be  so  disposed  or  devised,  may  maintain  an 
action  of  ravishment  of  ward  or  trespass,  against  any  person 
who  shall  wrongfully  take  away  or  detain  any  such  child,  for 
the  recovery  of  such  child,  and  recover  damages  for  the  same 
in  the  same  action,  for  the  use  and  benefit  of  such  child." 

Sect  9.  ^'  And  such  person  to  whom  the  custody  of  such 
child  shall  be  so  disposed  or  devised,  may  take  into  his  custody 
to  the  use  of  such  child,  the  profits  of  all  lands,  tenements  and 
hereditaments  of  such  child,  and  also  the  custody,  tuition  and 
management  of  the  goods,  chattels,  and  personal  estate  of  such 
child,  till  his  or  her  age  of  twenty-one  years,  or  any  lesser  time, 
according  to  such  disposition  aforesaid ;  and  may  bring  such 

fii)  8wio.  212.  (q)  rVaughan  Williams  on  Ex.  & 

[o)  1  Inst.  78.  Ad.  vol.  L  p.  13,  n.  (/).] 

0  Swin.  215. 
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actions  in  relation  thereto,  as  by  law  a  guardian  in  common 
socage  might  do  (r)." 

Sect.  10.  "  Provided,  that  this  shall  not  extend  to  alter  or 
prejudice  the  custom  of  the  city  of  London,  nor  of  any  other 
city  or  town  corporate,  or  of  the  town  of  Berwick  upon  Tweed, 
concerning  orphans." 

Before  this  the  4  &  5  Ph.  &  Mar.  enacted  as  to  female 
children,  "  That  it  shall  not  be  lawful  to  any  person  or  persons 
to  take  or  convey  away,  or  cause  to  be  taken  or  conveyed 
away,  any  maid  or  woman  child  unmarried,  being  under  the 
age  of  sixteen  years,  out  of  or  from  the  possession,  custody  or 
governance,  and  against  the  will  of  the  father  of  such  maid  or 
woman  child,  or  of  such  person  or  persons  to  whom  the  father 
of  such  maid  or  woman  child  by  his  last  will  and  testament,  or 
by  any  other  act  in  his  lifetime,  hath  or  shall  appoint,  assign, 
bequeath,  give  or  grant  the  order,  keeping,  education,  or  govern- 
ance of  such  maid  or  woman  child,  except  such  taking  and 
conveying  awjiy  as  shall  be  had,  made  or  done,  by  or  for  such 
person  or  persons  as  without  fi*aud  or  covin  be  or  then  shall 
be  the  master  or  mistress  of  such  maid  or  woman  child,  &c« 
under  penalty  of  two  years*  imprisonment  or  such  fine  as  shall 
be  assessed  by  the  queen*s  council  in  the  star  chamber ;  and  if 
he  deflower  or  marry  such  child,  to  be  imprisoned  for  five  years, 
or  pay  such  fine  as  shall  be  assessed  as  aforesaid.** 

Of  the  several  species  of  guardians,  the  first  are  guardians 
by  nature,  namely  the  father,  and  (in  some  cases)  the  mother 
of  the  child.  For  if  an  estate  be  lefl  to  an  infant,  the  father  is 
by  common  law  the  guardian,  and  must  account  to  his  child 
for  the  profits.  There  are  also  guardians  for  nurture;  which 
are,  of  course,  the  father  or  mother,  till  the  infant  attains  the 
age  of  fourteen  years ;  and  in  default  of  father  or  mother,  the 
ordinary  usually  assigns  some  discreet  person,  to  take  care  of 
the  infant*s  personal  estate,  and  to  provide  for  his  maintenance 
and  education.  Next  are  guardians  in  socage,  who  are  also 
called  guardians  by  the  common  taw.  These  take  place  only, 
when  the  minor  is  entitled  to  some  estate  in  lands ;  and  then, 
by  the  common  law,  the  guardianship  devolves  upon  his  next 
of  kin,  to  whom  the  inheritance  cannot  descend.  These  also, 
like  guardians  for  nurture,  continue  only  till  the  minor  is  four- 
teen years  of  age ;  for  then,  in  both  cases,  he  is  presumed  to 
have  discretion,  so  far  as  to  choose  his  own  guardian  (s). 

Heretofore  there  was  also  a  guardian  in  chivalry,  which  was 
where  the  tenant  by  knight*s  service  died,  his  heir  male  being 
under  twelve  years  of  age,  in  such  case  the  lord  should  have 
the  land  holden  of  him  until  the  heir  should  attain  the  age  of 

(r)  Sec  the  clauses  of  this  statute        (s)  1  Black.  461.     For  the  varioai 

ranged  under  six  different  heads  by  sorts  of  guardians  see  Mr.  Haigrsfe'f 

Mr.  Fonblanque  in  his  notes  to  Treat  notes  to  Co.  Lit.  88  B. 
on  Eq,  vol.  ii.  p.  294. 
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twenty-one^  and  likewise  the  marriage  of  the  heir,  if  he  was 
unmarried  at  the  death  of  his  ancestor ;  if  there  was  an  heir 
female  under  the  age  of  fourteen,  and  unmarried,  then  the  lord 
had  the  wardship  of  the  land  till  her  age  of  fourteen,  and  was 
to  tender  to  her  covenable  marriage  without  disparagement. 
And  this  sort  of  guardianship  was  a  kind  of  dominion  of  lords 
over  their  tenants,  and  was  introduced  among  the  Gothic  na- 
tions, to  breed  them  to  arms,  but  is  now  fallen  with  the  tenures  \ 
for  by  the  12  Car.  2,  c.  24,  all  tenures  by  knight's  service  and 
in  capite  are  taken  away  and  turned  into  free  and  common  so- 
cage (e). 

Guardians  appointed  by  the  spiritual  court  are  only  for  the  Appoiotcdbr 
personal  estate.     [[The  statute  38  Geo.  3,  c.  87,  after  reciting  ^^ 
that  inconveniences  arose  from  granting  probates  to  minors, 
enacts  by  section  6,  ''that  where  an  infant  is  sole  executor,  Whervanin- 
administration,  with  the  will  annexed,  shall  be  granted  to  the  sSlL^'t^* 
guardian  of  such  infant,  or  to  such  other  person  as  the  spiritual  ^^ "ilJb?*" 
court  shall  think  fit,  until  such  infant  shall  have  attained  the  granted  to 
lull  age  of  twenty-one  years,  at  which  period,  and  not  before,  &c.wbS^h!S{ 
probate  of  the  will  shall  be  granted  to  him."     And  by  section  Powt*?*!*"* 
7,  **  that  the  person  to  whom  such  administration  shall  be  ^^ej*  ^- 
granted  shall  have  the  same  powers  vested  in  him  as  an  ad-  \%  ranted^ 
nunistrator  now  hathTby  virtue  of  an  administration  granted  to  SSSSniir 
him  durante  minare  estate  of  the  next  of  kin."     vide  post,  n««* ^ ^"^ 
"Administration,'' — Ed.]] 

Guardians  for  the  real  estate  were  heretofore  under  the 
direction  of  the  Court  of  Wards  and  Liveries,  which  court 
being  taken  away  by  this  statute,  power  is  given  by  the  same 
statute  to  the  father  by  his  deed  or  will  to  appoint  guardians  ; 
which  if  he  shall  not  do,  or  if  the  guardians  appointed  by  him 
shall  die  or  refuse  to  act,  then  the  power  devolveth  upon  the 
High  Court  of  Chancery,  the  lord  chancellor  (under  the  king) 
being  the  supreme  guardian  of  all  infants  and  others  not 
capable  to  act  for  themselves.  In  the  case  of  Whitjield  v. 
Hales,  the  lord  chancellor  made  an  order  for  a  guardian  and 
maintenance,  on  the  ground  of  ill-treatment  by  the  father  (u). 

In  the  case  of  Buck  v.  Draper ,  March  26th,  1747  (a:),  a  ByCoitooi 
petition  was  preferred  to  the  Lord  Chancellor  Hardwicke  by  ®'^®'^' 
the  mother  of  the  infant,  to  discharge  an  order  of  the  Master 
of  the  Rolls,  appointing  the  plaintiff  guardian  of  her  daughter, 
upon  an  allegation  of  his  unfitness,  as  being  disordered  in  his 
mind,  and  that  she,  the  mother,  had  long  before  been  appointed 
guardian  of  her  daughter  by  the  ecclesiastical  court  at  York, 

(t)  1  Inst  74,  87,  88.  ranto,  would  return  the  custom  within 

i«)  12  Ves.  492.  the  province  of  York,  as  is  here  above 

x)  3Atk.  631.    This  is  one  in-  set  forth  from  Swinburne ;  which  ciis- 

fftance,  amongst  many  others,  of  the  torn  existed  long  before  there  was  any 

|»er^tual  jarring  between  the  two  ju-  Court  of  Chancery  in  this  kingdom. 

riidictions.    The  ecclesiastical  judge,  Bam. 
^fnhMjixk  answer  to  sach  quo  war- 

YOL.  IT»  li 
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and  had  by  virtue  of  that  appointment  taken  possession  of  the 
infant's  person  and  estate.  The  lord  chancellor  dismissed  the 
petition  with  costs,  the  facts  of  the  lunacy  being  not  at  all 
made  out,  and  said  he  was  surprised  upon  what  pretence  the 
ecclesiastical  courts  in  the  country  take  upon  them  to  appoint 
guardians  ex  officio^  without  any  suit  instituted  for  that  pur- 
pose, and  by  this  means  break  in  upon  the  jurisdiction  of  this 
court  with  respect  to  the  guardianship  of  infants,  and  said,  he 
recommended  it  to  the  attorney-general  to  consider  whether  a 
quo  warranto  might  not  issue  to  the  ecclesiastical  court  upon 
such  an  extrajudicial  appointment  of  guardians  to  infants, 
where  no  suit  at  all  is  depending  for  this  purpose. 

It  shall  be  lawful  for  the  Father.] — By  the  common  law, 
before  this  act,  it  was  not  lawful  for  the  father  to  appoint  a 
guardian  either  in  chivalry  or  socage ;  but  the  law  appointed 
one  for  him :  and  in  such  case  the  guardian  appointed  by  the 
law  could  not  refuse;  but  the  guardian  appointed  by  the 
father,  under  the  statute,  may  refuse,  if  he  pleaseth  (y ). 

For  the  i^aMer.]-^Therefore  the  act  only  authorised  the 
father,  and  not  the  mother,  although  she  hath  the  same  con- 
cern for  her  heir  as  the  father.  And  as  the  father  only  can 
appoint  a  guardian,  so  therefore  the  guardian  appointed. by 
him  cannot  appoint  another  guardian :  *  for  it  is  a  persond 
trust,  and  not  assignable,  any  more  than  guardianship  in  to- 
cage(z). 
Bystitate.  Ii^  the  casc  Ex  parte  Edwards,  June  18th,  1747(a),  the 
mother  by  her  will  appointed  a  guardian  to  her  son  till  his 
age  of  twenty-one.  An  application  was  now  made  to  the  court 
for  maintenance,  and  in  case  they  should  not  approve  of  the 
guardian  appointed  by  the  mother,  that  a  new  one  may  be 
assigned.  By  Lord  Hardwicke  :  "  The  statute  confines  the 
power  of  appointing  a  testamentary  guardian  to  the  father 
only ;  and  therefore  the  appointment  by  the  mother  is  abso- 
lutely void.  And  the  infant  being  of  the  age  of  fourteen, 
chose  a  guardian  in  court." 

But  here  being  no  negative  words,  this  altereth  not  the 
custom  within  the  province  of  York  (as  hath  been  expressed), 
for  the  mother  by  her  will  to  appoint  a  guardian,  that  is,  widi 
respect  to  the  personal  estate ;  for  unto  that  only  the  custom 
must  be  understood  to  extend  ;  for  when  that  custom  first  took 
place,  the  law  itself  appointed  guardians  for  the  real  estate  in 
chivalry  or  in  socage. 

In  Ventre  sa  Mere,] — In  the  case  Fx  parte  the  Earl  of 
Hchester,  the  testator  married,  but  not  then  having  children, 
gave  the  guardianship  of  all  his  daughters  born  or  to  be  bom, 
to  his  wife,  and  of  all  his  sons  hereafter  to  be  bom,  to  his  wife 
and  his  brother,  or  the  survivor ;  it  was  held  that  the  guardian- 
ship extended  to  all  the  children  by  that  or  a  fiiture  nuu> 

(y)  Vaugh.  182.      {x)  Bedell  v.  Constable,  Vaugh.  179.      (a)  3  Att.  619. 
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luufe  (&).  In  like  manner,  by  the  custom  within  the  province 
of  York,  a  tutor  may  be  assigned  to  a  child  that  is  not  borui  as 
alfio  to  an  idiot  or  lunatic  (c). 

But  this  statute  gives  no  power  to  the  father  to  appoint  a 
guardian  to  his  child,  being  an  idiot  or  a  lunatic,  after  he  shall 
be  of  the  age  of  twenty-one  years.  The  care  of  lunatics  de- 
volves on  the  crown,  who  generally  commits  it  to  the  lord 
chancellor  {d). 

Whether  such  Father  be  within  the  Age  of  Twenty-one 
Years  or  of  full  Age.] — Therefore  the  father,  under  the  age 
of  twenty-one,  may  grant  the  custody  of  his  heir ;  but  he  can- 
not demise  or  devise  his  land  in  trust  for  him  directly ;  but  he 
may  do  it  obliquely ;  for  by  appointing  the  custom,  the  land 
follows  as  an  incident  given  by  the  law  to  attend  it  (e). 

J3v  his  Deed  executed  in  his  Lifetimp.y  or  by  his  last  Will,] 
In  the  case  of  The  Earl  of  Shaftesbury  v.  Hannam(f)f 
where  the  father  had  given  the  guardianship  of  the  infant  to 
one  by  deed,  and  to  the  mother  by  will,  it  was  decreed  that 
die  will  was  a  revocation  of  the  deed,.  In  the  case  Ex 
parte  the  Earl  of  Ilchester,  it  was  deemed  that  a  testamentary 
appointment  of  guardian  was  not  revoked  by  a  subsequent 
testamentary  appointment,*  not  executed  according  to  the  sta- 
tute, and  not  directly  importing  a  revocation  (^). 

J3y  his  last  Will.] — And  such  will  need  not  to  be  proved  in  Byuu 
the  spiritual  court  (i) :  that  is  to  say,  if  the  will  is  merely  ^*^' 
upon  this  statute  for  the  appointing  a  guardian  and  nothing 
elae ;  for  in  such  case,  the  appointment  being  solely  by  act  of 
parliament,  the  temporal  courts  shall  be  judges  thereof.  But 
m  the  same  will,  if  there  is  any  disposition  of  the  personaltv 
(as  is  most  commonly  the  case),  it  seemeth  that  the  will  shall 
be  proved  in  the  spiritual  court  for  the  whole  ;  which  probate 
shall  be  effectual  so  far  as  the  personalty  is  concerned,  although 
it  shall  be  of  no  avail  with  respect  to  such  particular  appoint- 
ment of  a  guardian  by  the  statute.  Also  this  consideration 
shall  not  be  extended  to  take  away  any  power  from  the  spi- 
ritual court  which  it  had  before,  as  particularly  within  the  pro- 
vince of  York  (as  before  mentioned)  or  within  any  of  the  places 
apejcially  excepted  by  the  statute. 

In  such  Manner,  and  from  Time  to  Time,  as  he  shall  think 
fit,] — It  seemeth  not  to  be  material  by  what  words  the  tutor  is 
appointed,  so  that  the  testator's  meaning  do  appear.  Where- 
fore if  the  testator  say,  "  I  commit  my  children  to  the  power  of 
such  a  one  ;*'  or  "  I  leave  them  in  his  hands  ;*'  it  is  in  effect  as 
if  the  testator  had  said,  *^  I  make  him  tutor  to  my  children/* 

(6)  7  Ves.  348.  (e)  Vaugh.  178. 

(f)  Swin.  212.  (/)  Chan.  Ca.  Finch,  323. 

(d)  As  to  the  rules  by  which  their        (g)  7  Ves.  348. 
moperty  is  managed,  see  Oxendon  v.        (h)  [Vide post,  1  Vict  c.  26,  s.  1) 

Lord  Campion,  2  Ves.  jun.  69 ;  and  New  Will  Act.] 
4  Bro.  231.  (0  1  Ventr.  207. 
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So  it  is  if  lie  say,  "  I  leave  them  to  hia  government,  regimen, 
administration,"  or  the  like.  For  in  tSl  things  the  Till  and 
meaning  of  the  testator  is  to  be  observed  and  preferred  before 
the  propriety  of  the  words  whereof  perhaps  he  is  ignorant ; 
which  meaning  is  to  be  collected  by  that  which  went  before  or 
followctli  in  the  will,  and  by  other  circumstances,  which  the 
judge  ought  to  inquire  (i). 

Under  the  Age  of  Twenty-one  Years,  or  any  letter  Time.] — 
And  if  the  infant  marries  in  the  mean  time,  this  shall  not  dis- 
solve the  guardianship  (A), 

Or  any  lesser  2Time,] — If  a  man  deviseth  the  custody  of  his 
heir  apparent,  and  no  time  is  mentioned,  yet  it  is  a  good  devise 
of  the  custody  within  the  act,  if  the  heir  be  under  fourteen  at 
the  death  of  the  father ;  because  by  the  devise  the  guardian- 
ship is  changed  only  as  to  the  person,  and  left  the  same  as  to 
the  time.  But  if  the  heir  be  above  fourteen,  then  the  devise 
is  void  for  the  uncertainty ;  for  the  act  did  not  intend  eveiy 
heir  should  be  in  custody  till  twenty-one,  but  only  so  long  as 
the  father  shall  appoint,  not  exceeding  that  time  (/). 

To  any  Person  or  Persons  in  Possession  or  Remainder, 
other  than  Popish  RecusantsJ] — Yet  there  are  other  excep- 
tions :  as  by  the  9  &  10  Will.  3,  c.  32,  persons  denying  the 
Trinity,  or  asserling  that  there  are  more  Gods  than  one,  or 
denying  the  Christian  religion  to  be  true,  or  the  Hoiy  Scrip- 
tures to  be  of  divine  authority,  shall  for  the  second  offence  be 
disabled  to  be  guardians. 

And  by  the  statutes  relating  to  the  (jualification  for  offices, 
persons  eseculing  their  respective  offices  without  taking  the 
oaths  and  performing  the  other  requisites  for  their  quaUfica- 
tion,  shall  be  disabled  to  be  guardians. 

Also,  in  general,  he  that  cannot  be  an  executor  cannot  be  & 
guardian  (m). 

May  maintain  an  Action  of  Ravishment  of  Worrf.] — The 
ecclesiastical  court  cannot  inlermeddle  with  the  body,  although 
the  parents  make  no  disposition  thereof  (n). 

But  by  the  express  words  of  this  act,  the  guardian  by  will 
takes  place  of  all  other  guardians;  and  the  guardian  under 
this  statute  may  have  ravishment  of  ward,  as  the  guardian  by 
knight's  service  or  in  socage  at  common  law  might  have  had  (o). 

May  take  into  his  Custody  to  the  Use  of  such  Child.^ — 
This  guardian  being  made  after  the  model  of  a  socage  guar- 
dian, and  coming  in  the  place  of  the  father,  hath  not  a  bare 
authority,  but  an  interest ;  but  it  is  only  an  interest  joined  with 
his  trust  (as  being  necessary  in  order  to  the  performance  of 
the  trust),  but  not  an  interest  for  himself  (77). 

(i)  Swin.  216.  (n)  3  Keb.  S34. 

(ft)  3  Alk.  e2J>.  (0)  3  Keb.  52B ;  3  P.  WUL  US. 

h)  Vaugh.  184.  0>)  Vaugh.  181,  1S3 1  8  P.  WUL 

(mj  Sirit).211.  132. 
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7%e  Profits  of  all  Lands.']— A  guardian  by  nurture,  being  gj*^  ^' 
so  appointed  by  the  testator's  will,  can  only  lease  at  will,  and  — — !!^ 
not  for  any  number  of  years  ;  for  the  guardian  himself  (except 
he  be  guardian  in  socage)  is  only  tenant  at  will  {g). 

In  the  case  of  Roe  on  the  Demise  of  Parry  v.  Hodgson^  T., 
S3  Geo.  2  (r),  upon  a  case  stated  for  the  opinion  of  the  Court 
of  Common  Pleas,  the  principal  question  was,  whether  a  lease 
for  twenty  years  made  by  the  testamentary  guardians  of  an  in- 
fant, Mr.  Spencer,  was  absolutely  void  or  only  voidable.  It 
appeared  that  Mr.  Spencer  himself  had  done  no  one  act  since 
he  came  of  age,  either  towards  establishing  the  lease  (sup- 
posing it  voidable)  or  to  avoid  it.  Upon  the  first  argument, 
the  court  agreed  in  one  point,  viz.  that  a  testamentary  guardian 
by  statute  till  an  infant  was  twenty-one  years  of  age,  and  a 
guardian  in  socage  till  an  infant  was  fourteen,  were  the  same  ; 
and  therefore  whatever  interest  the  latter  had  in  lands  till  the 
infant  was  fourteen,  the  guardian  by  statute  has  the  same  until 
he  is  twenty-one.  As  to  the  main  question,  whether  the  lease 
was  void  or  only  voidable,  they  doubted  much,  and  took  further 
time  to  consider ;  and  at  last  they  resolved  unanimously,  that  a 
guardian  of  an  infant  cannot  make  a  lease  of  the  infant's  lands, 
and  that  the  lease  in  this  case  was  absolutely  void. 

Of  all  LandSf  Tenements,  and  Hereditaments  of  such 
ChitdJ] — It  seemeth  that  this  guardian  shall  have  the  custody, 
not  only  of  lands  descended  or  left  by  the  father,  but  of  all 
lands  and  goods  any  way  acquired  or  purchased  by  the  infant 
(which  the  guardian  in  socage  had  not),  which  proves  that  he 
derives  not  his  interest  from  the  father,  but  from  the  law ;  for 
the  father  could  never  give  him  power  or  interest  of  or  in  that 
which  was  never  his  («). 

And  also  the  Custody,  Tuition,  and  Management  of  the 
Gao£&.]— Swinburne  says  {t),  the  office  of  a  tutor  is  to  provide 
that  his  pupil  be  honestly  and  virtuously  brought  up,  and  to 
provide  for  him  meat,  drink,  clothes,  lodging,  and  other  neces- 
saries, according  to  the  child's  estate,  condition  and  ability. 

And  the  same  also  doth  farther  consist  in  the  good  and 
fiiithfiil  administering  or  disposing  of  the  goods  and  chattels 
of  the  said  pupil,  that  is  to  say,  the  tutor  may  not  commit  any 
thin^  that  may  be  hurtful,  nor  omit  any  thing  that  may  be  pro- 
fitable to  his  pupil,  and  in  the  end  must  restore  unto  his  pupil 
all  his  goods  and  chattels  by  him  the  said  tutor  before  received ; 
and  for  that  purpose  every  tutor  ought,  even  at  the  very  entry 
into  his  office,  to  make  a  true  inventory  of  all  the  goods  and 
chattels  of  his  pupil,  and  to  make  a  just  and  true  account  of 
his  dealings  in  behalf  of  his  pupil :  and  it  is  generally  observed 
within  the  said  province  of  York,  that  every  tutor,  as  well 

(g)  Cro.  Eliz.  678,  734  ;  8  Mod.        («)  2  P.  Will.  185. 
812.  (0  Swiu.  217. 

(r)  2  Wilion,  129,  135. 
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testamentary  as  other  appointed  by  the  ordinary,  doth  elite' 
-  into  bond  with  sureties  to  the  effect  aforesaid,  according  to  the 
discretion  of  the  ordinary  (w). 

The  tutor  may  sell  such  goods  belonging  to  the  pupil  as 
cannot  be  kept  until  he  come  to  lawful  age.  But  other  goode 
which  may  conveniently  be  kept,  and  especially  goods  im- 
moveable, the  tutor  may  not  sell,  luiless  otherwise  ordered  by 
will  (x). 

More  particularly,  the  guardian  ought  to  apply  the  estate  in 
his  hands  to  pay  the  debts  of  the  infant  (y). 

He  may  pay  off  the  interest  of  any  real  incumbrance,  and 
the  principal  of  a  martgnge ;  because  it  is  an  immediate  chai^ 
on  the  land;  but  no  other  real  incumbrance (z). 

In  the  case  of  Waters  v.Ebral,  H.,  1707(a),  where  the  mo- 
ther, as  guardian,  received  the  rents  of  the  estate,  and  paid  off 
specialties,  but  took  assignment,  and  after  the  death  of  the  infant 
brought  a  bill  against  the  heir  for  a  discovery  of  assets  by 
descent  (she  claiming  the  rents  received  as  administratrix),  it 
was  held  by  the  court,  that  the  guardian  is  not  compellable  to 
apply  the  profits  of  the  estate  of  the  infant  to  pay  off  the  bond 
debts  of  the  ancestor. 

In  the  case  of  the  Earl  of  WlvcheUea  v.  Norcliffe,  T., 
lose  (&),  a  guardian,  having  a  considerable  sum  of  money  in 
his  hands,  laid  it  out  in  a  purchase  of  lands  for  the  benefit  of 
the  infant,  if  when  he  came  of  age  he  should  agree  to  it ;  the 
infant  dying  in  his  minority,  it  was  decreed  that  the  guardian 
should  account  for  the  money  to  the  administrator  of  the 
infant ;  for  that  he  could  not,  without  the  direction  of  the  court, 
convert  the  personal  into  real  estate. 

\f .,  35  Cha.  2,  Osborn  v.  Chapman  (c).  A  guardian,  at 
the  request  of  one  who  was  going  to  marry  the  ward,  gave  in 
an  account  of  the  estate  to  the  intended  husband,  and  secured 
to  him  the  balance  by  three  several  bonds ;  and  the  intended 
husband  gave  a  bond  to  the  guardian  to  release  all  accounts  to 
him  after  the  marriage :  the  marriage  was  had  ;  the  guardian 

iiaid  the  balance ;  but  the  husband  gave  no  release,  but  sued 
or  an  account  and  relief  against  the  bond.  And  the  guardian 
was  ordered  to  answer  the  bill ;  for  the  account  was  made 
when  the  intended  husband  had  no  title ;  no  release  was  given  j 
and  the  pursuit  is  fresh. 

For  by  Cowper,  Lord  Chancellor:  Wherever  a  father, 
mother,  or  guardian,  insists  upon  private  gain,  or  security 
for  it,  and  obtains  it  of  the  intended  husband,  it  shall  be  set 
aside  (d). 

(u)  Swin.  217.  (a)  2  Vem.  606. 

(x)  Ibid.  (6)  I  Vera.  403,  436. 

(y)  1  Cha.  Ca.  15T-  (f)  2  Cha.  Ca.  1ST. 

(t)  PiK.  Cba.  137.  (<t)  1  Salk.  198;  2  Van.  8S3. 
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For  marriage  brocage  agreements  have  been  often  con-  qJJJ^JJ^, 
demned  in  equity.     And  a  bond  to  give  money,  if  such  a  mar-    "* 
riage  could  be  obtained,  is  ill.     And  so  is  a  bond  to  forgive 
a  sum  of  money.     For  such  bonds,  although  good  at  law,  yet 
being  introductive  of  infinite  mischief,  have  upon  great  consi- 
deration been  condemned  in  equity  {e). 

If  the  consideration  of  such  a  bond  is  void  as  contrary  to 
general  policy,  upon  the  principles  laid  down  by  the  Court 
of  C.  B.  in  Chllini  v.  Blantem  {f)y  it  might  be  pleaded  at 
law. 

But  a  guardian,  upon  account,  shall  have  allowance  of  all 
reasonable  costs  and  expenses  in  all  things  {g). 

And  if  he  receive  the  rents  and  profits,  and  be  robbed, 
without  his  default  or  negligence,  he  shall  be  discharged 
thereof  (A). 

By  the  statute  of  the  4  Ann.  c.  16,  actions  of  account  may  be 
brought  against  the  executors  or  administrators  of  guardians. 

By  the  6  Ann.  c.  18,  s.  6,  any  person  who,  as  guardian  or 
trustee  for  anv  infant,  shall  hold  over  after  the  determination 
of  the  particular  estate,  without  consent  of  the  person  next 
entitled,  shall  be  adjudged  a  trespasser,  and  shall  pay  damages 
to  the  value  of  the  profits  received. 

By  the  7  Ann.  c.  19,  infants  seised  or  possessed  of  lands  in 
trust,  or  bv  way  of  mortgage,  shall  and  may,  on  direction  of 
a  court  of  equity,  signified  by  an  order  made  on  hearing  all 
parties,  on  petition  of  the  person  for  whom  such  infant  shall 
be  seised  in  trust,  or  the  mortgagor,  or  guardian  of  such  infant, 
convey  and  assure  the  said  lands,  as  such  court  shall  direct. 

By  the  29  Geo.  2,  c.  31,  guardians,  on  application  to  a  court 
of  equity,  may  obtain  an  order  for  infants  to  siurrender  leases, 
in  order  to  accept  new  ones. 

And  by  the  ^  Geo.  2,  c.  33,  guardians  may  consent  to  the 
marriage  of  such  infants. 

And  may  bring  such  Actions  in  relation  thereto  as  by  Law 
a  Chmrdian  in  Common  Socage  might  doi] — And  he  may  also 
submit  matters  to  arbitration ;  for  though  the  infant  cannot 
submit  to  an  award,  yet  the  guardian  may  do  it  for  him,  and 
bind  himself  that  the  infant  shall  perform  it  (t). 

An  infant  may  sue  either  by  his  guardian  or  next  fiiend ; 
but  must  defend  by  his  guardian  (j). 

And  if  an  infant  refuseth  to  name  a  guardian  to  appear  by, 
the  plaintiff,  by  order  of  court,  may  do  it  for  him  (A). 

And  the  prochein  amy,  or  next  friend,  need  not  to  be  a  rela- 
tion ;  but  he  must  be  a  person  of  substance,  because  liable  to 
costs  (Z). 

(e)  3  P.  WiU.  394 ;  Ibid.  76 ;  and  (h)  1  Inst.  89. 

■ee  Herrington  v.  Du  Chatel,  1  Bro.  (t)  Comb.  318. 

124.  0)  Cro.  Ja.  641. 

(/)  2  Wfls.  347.  (k)  Str.  1076. 

(g)  Litt  sect  123,  (/)  1  Atk.  570. 
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And  when  an  infant  brings  an  action  by  his  guardian,  the 
warrant  for  him  to  appear  by  guardian  ought  to  be  entered 
upon  record,  because  it  is  the  act  of  the  court ;  for  the  court 
takes  care  of  infants,  that  none  shall  sue  for  them  but  those 
that  arc  responsible ;  for  if  the  infant  be  prejudiced,  he  may 
have  this  action  against  him  {m). 

But  the  suit  is  not  in  the  name  of  the  guardian,  but  of  the 
infant ;  for  at  this  day  a  guardian  doth  not  act  in  any  cause  for 
a  minor  in  his  own  name,  as  guardian,  but  the  minor  acts  in  h\a 
own  name  by  his  guardian  (n). 
OMniiaDsto  Though,  strictly  speaking,  testamentary  guardians  cannot 
dren."*  ^*'"'  b^  appointed  to  natural  children,  yet  on  the  petition  of  the 
infant,  and  the  consent  of  the  guardians  named  oy  the  putative 
father,  the  Court  of  Chancery  will  appoint  them,  without 
reference  to  the  master  (o).  And  in  Rex  v.  Cornfarth  (p\ 
the  Court  of  King*s  Bench  granted  an  information  against  the 
defendant  for  taking  away  a  natural  daughter  under  sixteen 
from  under  the  care  of  her  putative  father,  being  of  opinion 
this  was  within  section  3  of  4  &  5  Phil.  &  Mar.  c,  8. 

[[For  further  information  on  this  subject,  see  Bacon's  Abridge 
ment,  title  Guardians. — Ed.]] 


4.  Appointing  q/^  Executors, 

ApMinting  By  the  9  &  10  Will.  3,  c.  32,  persons  denying  the  Trinity, 
tort  («^"'  ^^  asserting  that  there  are  more  Gods  than  one,  or  denying  die 
Christian  religion  to  be  true,  or  the  Holy  Scriptures  to  be  of 
divine  authority,  shall  for  the  second  offence  be  disabled  to  be 
executors.  [[Repealed,  as  far  as  denying  the  Trinity,  by 
53  Geo.  3,  c.  160,  s.  1.— Ed.]] 

By  the  5  Geo.  3,  c.  27,  artificers  going  out  of  the  kingdom, 
and  exercising  their  trades  in  foreign  parts,  shall  be  incapable 
of  the  office  of  executor,  [[Repealed  by  5  Geo.  4,  c.  97. — ^tId.J 

And  by  the  acts  for  the  qualification  for  offices,  persons  not 
having  taken  the  oaths  and  performed  the  other  requisites  for 
qualifying,  who  shall  execute  their  respective  offices  afler  the 
time  limited  for  their  qualification  shall  be  expired,  shall  be 
disabled  to  be  executors.  TThese  acts  are  25Cha.  2,  c.  S; 
1  Geo.  1,  Stat.  2,  c.  13 ;  13  Will.  3,  c.  6,  s.  6 ;  but  see  9  Geo. 
4,  c.  17. 

[[By  3  Jac.  1,  c.  5,  s.  22,  and  3  Car.  1,  c.  2,  s.  1,  Popish 
recusants  and  persons  abetting  the  foreign  Popish  education 
of  British  subjects,  were  incompetent  to  be  executors ;  but  by 
31  Geo.  3,  c.  32,  they  are  exempt  from  this  disability,  upon 
subscribing  the  declaration   and  oath  of  allegiance,  &c.  as 

(m)  Ld.  Raym.  232.  pt.  ii.  c.  1,  s.  1 ;  Swinb.  pt  vL  s.  1 ; 

(n)  1  Ought  337,  359.  Wcntw.  Office  of  Executor,  c.  1 ; 

(o)  Wardv.  St.  Paul,  2  Bro.  583.  Vauelian  Williams  oq£x.  and  Adm. 

(p)  2  Stra.  1 162.  vol.  i.  book  iii.  p.  161, 3rd  ed.— £d.] 
(g)  [See  on  this  subject,  Godolph. 
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appointed  by  that  act  (r).  And  the  effect  of  sect  S  of  5S 
Geo.  3,  c.  1^9  roust  be  that  excommunicated  persons  may  be 
executors. — Ed-]] 

An  infant  may  be  made  executor,  how  young  soever  he 
be  (s) ;  [jeven  if  en  ventre  sa  mere  {t). — Ed.]] 

And  if  the  in&nt  executor  be  so  young  that  he  hath  no  AppotaUsgof 
discretion  (for  it  is  not  only  lawful  to  make  such  an  one  exe-  uiSm  £e- 
cutor^  but  also  the  child  in  the  mother's  womb  and  unborn  at  ®"'^* 
the  death  of  the  testator) ;  in  that  case  the  ordinary,  or  other  to 
whom  the  approbation  of  the  testament  appertaineth,  after  the 
birdi  of  the  child,  doth  commit  the  execution  of  the  will  to  the 
tutor  of  the  child  for  the  child's  behoof,  until  he  be  able  to 
execute  the  same  himself  (u) ;  which  tutor  hath  authority  to 
deal  as  executor  until  the  child  be  able  to  undertake  the  exe- 
cutorship, that  is  to  say,  until  he  be  of  the  age  of  seventeen 
years.  During  which  minority,  the  administrator  to  the  child's 
use  cannot  sell  or  alienate  any  of  the  goods  of  the  deceased, 
unless  it  be  upon  necessity,  as  for  the  payment  of  the  deceased's 
debts,  or  that  the  goods  would  otherwise  perish ;  nor  let  a  lease 
for  a  longer  term  than  whilst  the  executor  shall  be  in  minority, 
because  having  that  office  for  the  good  and  benefit  of  the  child 
only,  he  may  not  do  anything  to  his  prejudice  {x). 

And  after  his  age  of  seventeen  years,  before  he  shall  come 
to  the  age  of  twenty-one,  an  act  done  by  such  infant  as  executor, 
as  (for  instance)  the  releasing  of  a  debt  due  to  the  testator,  or 
the  selling  or  distributing  of  the  testator's  goods,  is  said  to  be 
sufficient  in  law ;  which  is  to  be  understood,  upon  true  pay- 
ment and  satisfaction  of  the  due  to  the  deceased,  made  to  the 
executor  in  minority ;  for  then  he  may  acquit  and  discharge 
die  debtor  for  so  much  as  he  doth  receive ;  for  therein  he  doth 
perform  the  office  and  duty  of  an  executor,  which  he  is  enabled 
to  do;  and  so  doing,  his  act  shall  bind  him.  But  if  he  shall 
release  without  satisfaction,  this  act  is  not  according  to  the 
office  and  duty  of  an  executor ;  and  therefore  being  without 
the  compass  oi  his  office  and  duty,  shall  not  bind  or  bar  him 
from  recovery  thereof;  for  if  it  should,  then  should  it  be 
a  devastavit^  and  charge  the  minor  out  of  his  own  proper 
goods,  which  cannot  be  by  law  ;  for  an  infant  may  better  his 
estate,  but  not  make  it  worse,  by  contracting  with  or  acquitting 
of  another  person  (y). 

[By  38  Geo.  3,  c.  87,  s.  6— 

p*  And  whereas  inconveniences  arise  from  granting  probate  to  wbere  an  in. 
infants  under  the  age  of  twenty-one,  be  it  enacted,  that  where  an  gJ^otJJ** 
infant  is  sole  executor,  administration,  with  the  will  annexed,  shall  Adminutre- 
be  granted  to  the  guardian  of  such  infant,  or  to  such  other  person  l!^t«i  totbe 

Ooaitlian,ftc. 
(r)  rSee  title  Voyerfi,  vol.  iii.]  {x)  Swin.  359,  360. 

(f)  Swin. 


I 


33).  (y)  Swin.  358,  359;  2  Bac.  Abr. 

0  rOodolph.  pt.  ii.  c.  9,  s.  1.]         377 ;  vide  post,  "Probate" 

tt)  lridepost,'*AdministrtUion:'2 
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as  the  spiritual  court  shall  think  fit,  until  such  infant  shall  have 
attained  the  full  age  of  twenty-one  years,  at  which  period,  and  not 
before,  probate  of  the  will  shall  be  granted  to  him." 

TThis  act,  it  should  be  observed,  only  applies  in  case  of  an 
infant  being  sole  executor;  for  if  there  are  several  executors, 
and  one  of  them  is  of  full  age,  no  administration  durante  minore 
(Btate  ought  to  be  granted,  for  he  who  is  of  full  age  may  execute 
the  will  (z).  It  has  been  said,  that  if  it  be  a  woman  infant  who 
is  made  executrix,  and  if  her  husband  be  of  age  and  assent,  it 
is  as  if  she  were  of  age,  and  her  husband  shall  have  execution 
of  the  will  (a). — Ed.  j 

M.,  1 730,  Jones  v.  The  Earl  of  Strafibrd  (6).  In  the  case 
where  an  administration  is  granted  dunng  the  minority  of  an 
infant  executrix  being  under  the  age  of  seventeen  years^  and 
she  marries  a  husband  of  age,  Kin^,  Lord  Chancellor,  and 
Ra3rmond,  Chief  Justice,  strongly  inclined  against  the  opinion 
reported  by  Lord  Coke  in  Princess  case  (c),  that  such  admi- 
nistration during  the  minority  of  the  executrix  is  determined ; 
the  same  being  extrajudicial  in  that  case,  and  not  taken  notice 
of  by  other  contemporary  reporters ;  and  the  author  of  the  book 
entitled  The  Ojfice  of  Executors,  mentioning  this  opinion, 
a  little  marvels  thereat,  considering  (as  he  observes)  that  these 
things  are  managed  in  the  spiritual  court,  and  by  the  canon 
law,  which  intermeddles  not  with  the  husband  in  the  wife*8 
case  ;  and  that  by  that  law,  and  not  by  the  common  law,  comes 
in  this  limitation  of  seventeen  years ;  and  he  adds,  that  he  hath 
seen  that  case  otherwise  reported  in  this  point. 
Fenu  Covert  Swinbumc  says,  if  a  wife  during  the  coverture  be  named 
EKecDtriE.  executrix,  she  alone  cannot  sue  for  any  debt  due  to  the  testator, 
without  her  husband ;  but  (he  says)  she  alone  may  do  an  act 
extra-judicial,  as  the  paying  of  debts  or  legacies,  or  the  re- 
ceiving or  releasing  of  any  debts  due  to  the  testator  (rf). 

Ana  the  husband  and  wife  being  but  one  person  in  law,  she 
cannot  be  executrix  without  his  assent,  for  if  she  might,  then 
he  would  be  executor  against  his  will ;  therefore,  if  she  is  made 
executrix,  she  caimot  bring  an  action  alone,  but  her  husband 
must  join  with  her ;  and  if  ne  should  refuse,  he  cannot  be  com- 
pellea,nor  can  she  be  compelled  to  plead  without  her  husband  (0). 

[[Another  reason  is,  that  in  all  actions  by  or  against  the  wife 
the  husband  by  our  law  must  be  joined  (/). — Ed.]] 

But  (Swinburne  says)  although  she  cannot  sue  or  be  sued 
without  him,  yet  she  may  deliver  any  of  the  testator's  goods  to 

(z)  TPigot  and  Gascoiene's  case,  (c)  [5  Co.  296.] 

Brownl.  46;  Foxist  v.   Tremaine,  1  (rf)  Swin.  417.     [Godolpb.  part  iL 

Mod.  47.   Vide  post,  as  to  "  Adminis-  c.  10 ;   Wentw.  Off.  of  Ex.  377, 14tii 

tration  durante  Minoritate,'''\  edit.] 

(a)  [Wentw.  Off.  Ex.  c.  18,  p. 392;  (c)  Swin.  417,  418. 

ToUer,  31.]  (J)  ITaylor  v.  AJkn.  2  Atk.  212, 

(b)  3  P.  Will.  88,  Lord  Hardwicke.] 
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another  to  keep ;  and  may  pay  legacies,  and  receive  debts^  and  remt  Cowtrt 
give  acquittances  without  her  husband;  and  if  any  devastavit  ^"'"^*' 
is  made  by  giving  acquittances,  it  shall  bind  them  both,  because 
she  could  not  administer  without  his  assent ;  and  it  shall  be 
accounted  his  folly  to  suffer  such  a  person  to  administer  (^). 

But  it  seemeth  that  this  must  be  understood  only  according 
to  the  spiritual  law,  which  in  this  case  maketh  no  difference 
betwixt  married  and  sole ;  for  otherwise  it  is  by  the  common 
law. 

Qlf  the  spiritual  court  compel  a  feme  covert  to  take  upon 
her  the  office  when  the  husband  refuses,  it  seems  a  prohibition 
will  lie  (A);  but  administration  taken  by  the  wife  during  cover- 
ture must  be  presumed  to  be  with  the  consent  of  the  hus- 
band (i).  It  does  not  seem  quite  clear  whether,  if  the  wife 
administer  without  the  husband's  assent,  they  are  estopped 
from  pleading  in  an  action  brought  against  them  that  she  was 
not  executrix  (A).  The  ecclesiastical  court  will  not  fasten  the 
executorship  on  the  wife  against  her  will  at  the  request  of  the 
husband  (/). 

S)ut  it  is  said,  that  though  the  will  be  not  proved,  if  the 
and  administer  in  the  wife*s  right,  though  against  her  con- 
sent, that  she  is  so  far  concluded  thereby  as  to  be  unable  during 
his  life  to  decline  or  avoid  the  executorship (nt).  But  she  may 
refuse  afler  his  death  if  she  has  never  intermeddled  with  the 
administration  (n).  But  there  is  a  difference  in  the  case  of  a 
feme  sole  made  executrix  who  marries  before  either  proving  or 
refiising  to  prove  the  will,  for  by  marrying  before  her  deter- 
mination is  taken,  she  delivers  up  the  affair  into  her  husband's 
hands,  and  if  he  administer,  this  is  such  an  acceptance  as  will 
bind  her,  and  she  can  never  aflerwards  refuse  (o). — Ed.]] 

For  by  the  common  law,  the  assent  to  a  legacy  by  a  feme 
covert  executrix  is  not  good,  unless  her  husband  assent  to  it 
also,  otherwise  it  is  void ;  but  the  assent  to  such  legacy  by  her 
husband  is  good  (/>). 

And  the  release  of  a  feme  covert  executrix  is  not  good,  for 
she  can  do  nothing  to  the  prejudice  of  her  husband  ;  but  with- 
out question  the  release  of  the  husband  is  good  (9). 


8', 


Swin.  418. 
()  [3  Bac.  Ab.  title  "  Executors," 

(A.)] 

(i)  J[Adair  v.  Shaw,  1  Sch.  &  Lev. 

266.] 

(k)  [3  Bac.  Ab.  title  "  Executors," 
(A; ;  Oodolpb.  part  H.  c.  10,  s.  4 ; 
Wentw.  Off.  of  Ex.  377,  378,  14tb 
edit ;  1  P.  Wms.  on  Ex.  and  Ad. 
166.] 

(/)  [See  Wentw.  and  Godolpbin, 
dted  above;  aQ.d  Da  ilota  ▼.  Da 
Finna,  2  Lee,  390.] 


(w)  [Wentw.  and  Godolpbin,  as 
above ;  1  Salk.  306,  in  Warkford  v. 
Warkford  (Lord  Holt)  ;  Thruttout 
v.  Coppin,  2  W.  Black.  802.] 

(n)  [Stokes  V.  Porter,  Dyer,  166; 
Beynon  v.  Collim,  2  Bro.  C.  C.  323 ; 
note  to  Adair  v.  Shawj  1  Scb.  &  Lef. 
258  1 

(o)  [Wentw.  Off.  of  Ex.  379, 14tb 
edit ;  Oodolpb.  part  ii.  c.  10.] 

{p)  Law  of  Ex.  264 ;  2  Bac  Abr. 
378. 

{q)  Curson,  53 ;  1  Rollers  Abr.924. 


156  aailUjaf— JPom  a7id  Manner  ^before  Jan.  1,  l8SSr\ 

Feme  Covert  And  this  not  Only  during  the  marriage,  but  also  after  the 
EaccQtfiK.  death  of  the  husband.  But  if  the  wife  die,  the  husband  can- 
not convert  any  of  the  goods  and  chattels  belonging  to  the  first 
testator  to  his  own  proper  use ;  for  of  such  goods  the  wife  her- 
self may  make  a  testament  (Swinburne  says),  appointing  an 
executor,  without  the  licence  of  her  husband  (r). 

And  if  the  husband  commits  waste,  and  then  she  dies,  there 
is  no  remedy  at  common  law  against  her  husband,  but  only  in 
the  spiritual  court,  where  he  will  be  compelled  to  make  resti- 
tution («)• 

In  the  case  of  Taylor  v.  Allen,  Oct.  29,  1741  (t),  the  tes- 
tator made  the  defendant,  Allen,  who  was  a  feme  covert,  his 
executrix,  the  husband  being  then  in  England,  but  at  the  death 
of  the  testator  the  defendants  husband  was  in  the  West  Indies. 
It  was  moved  for  an  injunction  to  restrain  the  defendant  from 
getting  in  the  assets  of  her  testator,  and  for  a  receiver  to  be 
appointed.  By  Lord  Hardwicke : — There  are  several  instances 
where  this  court  hath  interposed  to  prevent  an  executor  from 
getting  assets  of  a  testator  into  his  hands  upon  particular  cir- 
cumstances, and  this  is  one  of  those  cases,  for  the  husband 
being  in  the  West  Indies,  and  not  amenable  to  the  process  of 
this  court,  the  plaintiff  can  have  no  remedy  if  the  executrix 
waste  the  assets,  or  refuse  to  pay,  because  the  husband  must 
be  joined  in  the  action.  And  a  receiver  was  appointed  to 
collect  in  the  assets,  and  to  bring  actions  in  the  name  of  the 
executrix  for  recovery  of  debts  due  to  the  testator ;  on  giving 
security  to  indemnify  the  executrix  and  her  husband  on  account 
of  such  actions  brought. 
Exeeotor  Although  an  executor  becomes  a  bankrupt,  yet  administration 

^^eompM,  cannot  be  committed  to  another  («),  but  it  an  executor  become 
non  compos,  the  spiritual  court  may  commit  administration  (x). 
[[By  the  English  as  well  as  the  civil  law,  idiots  and  lunatics 
are  incapable  of  being  executors  or  administrators,  for  these 
disabilities  not  only  render  them  incapable  of  executing  the 
trust  reposed  in  them,  but  also  incapacitate  them  for  determining 
whether  they  will  take  upon  them  the  execution  of  the  trust 
or  not  (y).  If  an  executor  therefore  become  non  compos,  the 
Court  of  Probate  may  commit  administration  to  another  (z). 

[[The  appointment  by  formal  instrument  of  a  party  to  be  an 
executor,  which  is  in  law  a  beneficial  office,  can  only  be  revoked 
expressly  or  by  necessary  implication.  Where,  therefore,  by  a 
first  appointment.  A.,  B.  and  C.  were  made  executors,  and  by 

(r)  Swin.  417.  Vide  supra.  127 ;  3  P.  Wms.  336,  note  to  Eamung 

(«)  1  RoUo's  Abr.  919.  v.  %/e ;  hill  v.  MUU,  1  Show.  298.] 

(0  2  Atk.  213.  (a)  2  Bac.  Abr.  376. 

(tt)  [Nor  can  the  ordinary  demand  (y)  [Bac.  Abr.  "  £xecutor8,'*  (A) ; 

caution  of  an  executor  supposed  to  be  Godolpn.  part  ii.  c.  6,  a.  2.1 

insolvent    Ru  v.  Bjaine$,  1  Raym.  {x)  {Exll  v.  MUh,  1  Salk.  R.  86.1 
861 ;  Eathomwaitt  v.  UuMuU,  2  Atk. 


iSEHUli—Farm  md  Manner  [before  Jan.  1,  1838.^ 


\B1 


two  codicils,  B.  and  C.*s  appointments  were  revoked,  and  D.  Bxeeotor 
and  E.  were  named  in  their  places,  this  does  not  revoke  the  Sjj'^^JlSw^ 

appointment  of  A.,  who  was  not  noticed  in  the  subsequent 

alterations,  and  A.,  D.  and  E.  are  the  executors  (a).  An  exe* 
cutor  for  whom  an  appearance  had  been  given  may  be  dismissed, 
for  it  is  not  unusual  for  the  court  to  dismiss  an  executor  who 
has  not  intermeddled  with  the  effects,  or  gone  to  such  a  length 
in  a  cause  as  to  render  himself  liable  to  costs  (i). 

And  in  the  Court  of  Chancery,  forasmuch  as  an  executor  is 
considered  only  as  a  trustee,  if  he  be  insolvent,  that  court  will 
oblige  him,  as  they  will  any  other  trustee,  to  give  security  be- 
fore he  enters  upon  the  trust  (c). 

If  it  appear  that  an  executor  is  insolvent  or  the  fund  in  dan- 
ger, the  court  will  appoint  a  receiver,  or  order  as  much  as  he 
admits  to  have  in  hand  to  be  paid  into  the  bank  {d). 

And  by  a  constitution  of  Archbishop  Stratford,  the  executor 
at  the  time  of  proving  the  will,  shall  give  security  (if  need  be) 
to  render  a  just  account  of  his  administration,  when  duly 
thereunto  required  by  the  ordinary  (e). 

As  to  the  form  and  manner  of  making  an  executor  in  the  Form  and 
will,  it  is  not  always  necessary  to  express  this  word  executor,  JJJ|J5JuSj. 
neither  hath  every  testator  skill  so  to  do,  but  it  is  sufficient 
if  the  testator's  meaning  do  appear  by  other  words  of  like  sense 
or  import ;  as,  if  the  testator  say,  "  I  commit  all  my  goods  to 
the  disposition  of  A.  B.*'  or,  "  I  leave  all  my  goods,  or  the  re- 
sidue of  all  my  goods  to  A.  B.,  or  the  like ;  for  in  these  cases, 
he  to  whom  all  the  residue  is  bequeathed,  is  thereby  understood 
to  be  made  executor  (/). 

[[An  executor  may  be  appointed  in  conjunction  with  others ; 
but  in  the  latter  case  they  are  all  considered  by  the  law  in  the 
light  of  an  individual  person  {ff). 

[[Lastly,  it  should  be  observed,  that  the  king  may  be  an  The  Crown. 
executor  (A).     So  may  a  corporate  aggregate  acting  through 
their  syndic  (t) ;  so  may  a  corporation  sole  (A).     And  it  seems  corponiiooi. 
agreed,  that  by  our  law  an  alien  or  one  born  out  of  the  kinff*s 
allegiance,  may  be  an  executor  (Z) ;  though  by  the  civil  law  ne 
cannot,  unless  so  appointed  in  a  military  testament  (m). — Ed.]] 


(a)  TSherard  v.  Sherard,  2  Phill.  R. 
251.] 

(b)  IPanchard  v.  Wegety  1  PhUl. 
R.  212.] 

(c)  2  Bac.  Abr.  377. 

((f)  lEx  parte  Ellis,  1  Atk.  101  ; 
Strange  v.  HarrU,  3  Bro.  C.  C.  365  ; 
see  also  Duncumhar  v.  Stint,  1  Ch.  C. 
121 ;  The  King  v.  Raines,  1  Salk. 
299 ;  1  Ventr.  355.  Whether  the 
tpiritnal  court  can  exact  security,  vide 
DOf/, "  Pn>6fl/€,"] 

{€)  land.  177. 


(J)  Swinb.  247. 

te)  [3  Bac.  Ab.  30;  Off.  Ex.  95.] 

(A)  [4  Inst.  335.] 

(i)  [3  Bac.  Ab.  title  "Executors," 
A.  2;  Toller,  30,  31.] 

(k)  [Wentw.  Off.  of  Ex.  39,  14th 
edit.] 

(/)  [CaroonU  case,  Cro.  Car.  8.] 

(m)  [Godolph.  part  ii.  c.  6,  s.  1,  as 
to  alien  enemies,  see  Lord  C,  B.  Gil- 
bert's History  of  C.P.  166 ;  and  1  V. 
Wms.  on  £x.  and  Adm.  163.] 
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sapervuors.  Overscers  of  a  will  have  no  power  to  intermeddle,  otherwise 
than  by  counsel  and  advice,  or  by  complaining  in  the  spiritual 
court  (n). 

Sir  Thomas  Ridley  takes  occasion  to  wish  that  they  might 
be  made  of  more  use,  although  at  present  (he  says)  they  be 
looked  upon  only  as  candle-holders,  having  no  power  to  do 
anything  but  hold  the  candle  while  the  executors  tell  the  de- 
ceased*s  money  (o). 


WilU  to  be 

conttraed 

favourably. 


Baslardf, 
when  shall 
take  and  not 
lake  as  Chil- 
drrn. 


6.  Construction  of  Wills, 

The  intention  of  the  testator  is  called  by  Lord  Coke  the 
pole  star,  to  guide  the  judges  in  the  exposition  of  wills. 

In  Rivers's  case,  M.,  1737  (p),  the  testator  by  his  will  gave 
certain  lands  to  his  two  sons,  James  and  Charles  Rivers.  It 
appeared  that  they  were  illegitimate  children,  and  the  question 
was,  whether  this  is  such  a  description  of  their  persons  as  will 
entitle  them  to  take  under  the  will.  By  Lord  Hardwicke : — In 
the  case  of  a  devise,  any  thing  that  amounts  to  a  designatio 
personam  is  sufficient ;  and  though  in  strictness  they  are  not  his 
sons,  yet  if  they  have  acquired  that  name  by  reputation,  in 
common  expression  they  are  to  be  considered  as  such.  It  hath 
been  objected  also,  that  the  testator  hath  made  a  mistake  in 
their  names,  and  that  therefore  they  cannot  take,  but  the  law  is 
otherwise  ;  for  if  a  man  is  mistaken  in  a  devise,  yet  if  a  person 
is  clearly  made  out  by  averment  to  be  the  person  meant,  and 
there  can  be  no  other  to  whom  it  may  be  applied,  the  devise  to 
him  is  good. 

Under  a  devise  to  "  children,  generally,''  it  was  held  that  an 
illegitimate  child  was  not  entitled  to  share,  notwithstanding  a 
strong  implication  upon  the  will  in  favour  of  the  child  {q) :  but 
it  is  otherwise  if  proved  by  the  will  itself  to  be  so  intended, 
but  extrinsic  evidence  can  only  be  received  for  the  purpose  of 
collecting  who  had  acquired  the  reputation  of  children  (r). 
Bastards  cannot  take  as  children  of  any  particular  person,  till 
they  gain  names  by  reputation.  That  reputation  begins  with 
their  births.  Therefore,  a  bequest  to  all  the  natural  children 
of  J.  S.,  extends  not  to  bastards  born  after  the  making  of  the 
will,  nor  to  a  child  en  ventre  sa  mere(s).  And  this  rule  appUes, 
though  the  bequest  was  to  be  paid  as  testator  should  by  deed 
appoint ;  for  his  appointment,  referring  to  tlie  will,  was  held  to  be 
a  codicil  only  {t).  But  a  bastard  may  take  by  purchase^  if  suffi- 


(n)  Wentw.  9, 10. 

(o)  Ridley,  part  iv.  ch.  2.  [For 
attestation  of  the  will,  vide  ante, 
100.] 

(/?)  1  Atk.  410. 

(g)  Cartwright  v.  Vatodry,  5  Ves. 
530;  Godfrey  v.  Davis,  6  Ves.  43. 


(r)  Swaine  v.  Kinnerky,  1  V.  &  B« 
469. 

(f)  Methcm  V.  Duke  of  Devon,  1 
P.  Wnw.  529,  530 ;  Arnold  v.  Prff 
ton,  1 8  Ves.  R.  288 ;  Earle  v.  Wihm, 
17  Ves.  531 ;  Wilkins<m  v.  A^m,  1 
Ves.  &  B.  422,  452,  466. 

(0  Metham  v,  Duke  qf  Devom, 
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ciendy  described^  and  if  he  has  acquired  the  reputation  of  being 
the  child  of  that  person  (u).  A  legacy  to  ^'  the  children  of  the 
late  C.y  who  shall  be  living  at  the  testator's  death/*  extends  to 
iU^timate  children  then  living,  where  C.  had  no  legitimate 
children.  And  it  was  also  held,  that  where  there  were  not  nor 
ever  can  be  any  persons  strictly  answering  the  description  of 
"children/'  it  is  necessary  to  resort  to  evidence  dehors  the 
will,  to  discover  whether  there  were  any  who  had  acquired  the 
reputation  of  children ;  for  it  is  possible  that  illegitimate  chil- 
dren may  acquire  that  reputation  (x). 

But  although  by  the  law  the  intention  is  more  to  be  consi-  constnictioa 
dered  than  the  words,  yet  such  intention  must  be  collected  out  coi^ni*tri« 
of  the  words,  and  it  must  consist  with  the  law  {y).  ^tention  ©r 

A  will  cannot  be  varied  upon  the  ground  of  mistake,  unless 
the  alleged  mistake  be  clearly  inconsistent  with  the  intention 
upon  the  whole  wA\  (z).  Where  such  mistake  does  appear,  the 
court  will  correct  it  (a).  If  two  parts  of  a  will  be  totally  irre- 
concilable, the  latter  overrules  the  former(i).  But  Mr.  Brid^- 
nun  observes,  that  this  rule,  though  adopted  from  necessity,  is 
not  satisfactory,  especially  on  account  of  the  retrospective  effect 
on  the  execution  of  the  whole  and  each  part  of  the  will  at  once. 
In  a  late  case.  Lord  Ellenborough  laid  down  this  rule,  that  the 
court  could  not  go  into  one  part  of  a  will  to  determine  the 
meaning  of  another,  perfect  in  itself y  and  without  ambiguity, 
and  not  militating  with  any  other  provision  respecting  the 
same  subject-matter,  notwithstanding  that  a  more  probable 
disposition  for  the  testator  to  have  made  might  be  collected 
from  such  assisted  construction  (c). 

Thus,  in  The  Lord  Cheinev's  case,  M.,  33  &  34  Eliz.  (rf). 
Sir  Thomas  Cheiney,  knight,  ford  warden  of  the  cinque  ports, 
made  his  will  in  writing,  and  thereby  devised  to  Henry,  his 
son,  divers  manors,  and  to  the  heirs  of  his  body,  the  remainder 
to  Thomas  Cheiney,  of  Woodley,  and  to  the  heirs  male  of  his 
body,  upon  condition  that  he  or  they,  or  any  of  them,  shall 
npt  aliene  or  discontinue.  And  the  question  was  in  the  Court 
of  Wards,  between  Sir  Thomas  Perot,  heir  general  to  the  lord 
warden,  and  divers  purchasers  of  Sir  Thomas  Cheiney,  whe- 
ther the  said  Sir  Thomas  Perot  shall  be  received  to  prove  by 
witnesses,  that  it  was  the  intent  and  meaning  of  the  devisor  to 
include  his  son  and  heir  within  these  words  of  the  condition 
[he  or  they"],  and  not  only  to  restrain  to  Thomas  Cheiney,  of 
Woodley,  and  his  heirs  male  of  his  body.  But  Wray  and 
Anderson,  Chief  Justices,  upon  conference  had  with  the  other 
justices,  resolved  that  he  shall  not  be  received  to  such  aver- 

(«)   Wilkifuon  v.  Adam,  (a)  Phillips  v.  Chamberlain,  4  Ves. 

(x)  Woodkotaeleev.Dalfymple,E.,  51. 
)817 ;   2  Meriv.  R.  419;,  see  notes,        (b)  Sims  v.  Doughty,  5  Ves.  243. 
p.  148  and  166.  (c)  Bis^t  and  Compton  y.Compton, 

(y)  Swin.  la  9  East's  Rep.  267. 

(s)  Mellkk r.3iaiUh,i  Vet, 45.       (d)  5  Co.  68. 
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Conjtrnciion  merit  out  of  tlic  will ;  foF  a  will  concerning  lands  ought  to  be 
cording  to  the  in  Writing,  and  not  by  any  averment  out  of  it;  for  it  will  be 
tSSSIot!  **'    ^1  of  great  inconvenience  if  none  shall  know  by  the  written 

words  of  a  will  what  construction  to  make,  or  what  advice  to 

give,  but  the  same  shall  be  controlled  by  collateral  averments 
out  of  the  will.  But  if  a  man  hath  two  sons,  both  baptized  by 
the  name  of  John,  and  thinking  that  the  elder,  who  hath  been 
long  absent,  is  dead,  deviseth  his  land  by  will  in  writing  to  his 
son  John  generally,  and  in  truth  the  elder  is  living ;  in  this 
case  the  younger  John  may,  in  pleading  or  in  evidence,  allege 
the  devise  to  him;  and  if  this  be  denied,  he  may  produce  wit- 
nesses  to  prove  the  intent  of  his  father,  that  he  thought  the 
other  to  be  dead,  or  that  at  the  time  of  making  the  will  he 
named  his  son  John  the  younger,  and  the  writer  omitted  the 
addition  of  the  younger,  and  in  this  case  no  inconvenience  can 
arise,  for  he  who  shall  see  the  will  by  which  the  land  is  devised 
to  his  son  John,  cannot  be  deceived  by  any  secret  invisible 
averment,  for  when  he  shall  see  the  devise  to  his  son  John,  he 
ought  at  his  peril  to  inquire  what  John  the  testator  intended, 
which  may  easily  be  known  by  him  who  writ  the  will,  and 
others  who  were  privy  to  the  intention ;  and  if  no  direct  proof 
can  be  made  of  the  intention,  then  the  devise  is  void  for  the 
uncertainty. 

But  this  rule  hath  received  a  distinction  of  late,  which  hath 
greatly  prevailed,  between  evidence  offered  to  a  court,  and  evi- 
dence offered  to  a  jury.  For  in  the  lasf  case,  no  parol  evidence 
is  to  be  admitted,  lest  the  jury  should  be  inveigled  by  it ;  but 
in  the  first  case  it  can  do  no  hurt,  being  to  inform  the  con'> 
science  of  the  court,  who  cannot  be  biassed  or  prejudiced  by  it. 
And  accordingly,  in  divers  instances,  collateral  evidence  hath 
been  admitted  in  the  Court  of  Chancery  to  explain  the  testa- 
tor's intention  (e). 

And  in  the  case  of  Selwin  v.  Brown,  M.,  173-t,  Lord  Talbot 
admitted  that  it  had  sometimes  been  allowed  (/). 

In  Fonnereau  v.  Poyntz  (g),  the  testatrix  gave  several  Imi- 
cies  of  stock  in  long  annuities,  viz.  500Z.,  500^,  200/,  and  100/.| 
and  the  residue  to  her  nephews  ;  and  it  being  uncertain  from 
the  other  directions  of  the  will  whether  the  above-mentioned 
sums  were  meant  as  annuities  to  those  amounts,  or  as  gross 
sums  of  money  to  be  laid  out  in  the  long  annuities.  Lord  Tbur- 
low,  C,  at  first  decreed  that  the  sums  were  annuities,  and  that 
the  legatees  must  abate  proportionably ;  but  on  a  rehearing, 
his  lordship  admitted  collateral  evidence  of  the  value  of  the 
testatrix's  estate,  which  was  only  120/.  per  annum  long  annui- 
ties, and  decreed  that  the  legacies  were  gross  sums ;  because 
it  could  not  be  supposed  that  the  testatrix  meant  to  give  a¥Fay 
in  legacies  ten  times  more  than  she  was  worth.    Such  evidence 

(e)  Law  of  Test  306 ;  2  Bac.  Ab.        (/)  Cas.  Talb.  240. 
309.  (^)  1  Bro.  C.  C.  478, 
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was  alao  admitted  by  Lord  Hardwicke  in  King  v.  Philips  (A),  consiraeiioo 
In  which  cause  the  question  being,  whether  the  plaintiff  could  cLiiDc*tothe 
take  as  a  creditor  under  articles,  and  also  as  a  legatee  under  a  XMUt!>?  ^ 

will  ?  his  lordship  said,  "This  legacy  being  so  near  in  value  to  

the  personal  estate  that  it  will  defeat  the  rest,  I  will  do  what 
Lord  Jefleries  and  Lord  Cowper  have  done  in  such  a  case,  di- 
rect an  account  to  be  taken  of  the  value  of  the  personal  estate 
at  the  testator's  death,  and  at  the  making  of  the  will ;  which 
fact  may  give  some  lieht  as  to  the  intent,  and  is  a  fact  neces- 
sary to  be  known  before  I  determine  it."  So  parol  evidence 
may  be  received  to  show  that  the  name  of  one  legatee  has  been 
inserted  for  that  of  another  (i). 

But  notwithstanding  these  cases,  the  courts  have  been  very 
unwilling  to  admit  of  parol  evidence  in  relation  to  any  thing 
that  appears  on  the  face  of  a  will ;  and  it  is  certain  that  too 
much  caution  cannot  well  be  used  in  this  particular,  especially 
when  it  is  considered  that  the  statute  of  frauds  and  perjuries, 
which  was  made  to  prevent  perjury,  contrariety  of  evidence, 
and  uncertainty,  binds  the  courts  of  equity  as  well  as  the  com- 
mon law  courts ;  as  also  that  little  regard  ought  in  many  cases 
to  be  had  to  the  expressions  of  the  testator  either  before  or 
after  the  making  his  will,  because  possibly  these  expressions 
might  be  used  by  him  on  purpose  to  conceal  or  disguise  what 
he  was  doing,  or  to  keep  the  family  quiet,  or  for  other  secret 
motives  and  inducements  which  cannot  after  his  death  be  found 
out  (A). 

And  in  the  case  of  Lowfield  v.  Sionekam,  M.,  20  Geo.  2,  /jovt/t^fd  v. 
1747  (Z),  upon  plene  administravit  pleaded,  the  question  was,  ^^^^^^* 
whether  1000/.  received  by  the  defendant  was  due  to  her  in  her 
own  right,  or  as  executrix  of  her  husband,  and  consequently 
assets*     And  it  arose  upon  the  following  devise :  "  I  give  to 
my  loving  brother  John  Stoneham  1000/.,  and  in  case  of  his 
death,  to  his  wife  Susanna"  (who  was  the  defendant).      It  ap- 
peared that  John  Stoneham  survived  the  testator.     And  there- 
fore the  plaintiff  insisted  this  legacy  (which  the  defendant 
admitted  that  she  had  received)  vested  absolutely  in  him,  and 
was  assets  in  her  hands.     On  the  part  of  the  defendant  it  was 
ofiered  to  give  in  evidence  that  the  testator  in  extremis  de- 
clared he  meant  only  to  give  his  brother  the  interest  of  the 
1000/.,  and  that  the  defendant  should  have  the  principal  in 
case  she  survived  him.     The  parol  evidence  was  opposed  by  paroi  Evi- 
the  plaintiff's  counsel,  as  being  contradictory  to  the  plain  words  dSoVo"*^* 
of  the  will.     And  Lee,  C.  J.,  said  it  could  not  be  allowed;  and  P{*{jJ.Jf^J"'* 
that  in  the  case  of  Seltoin  v.  Brown  (aforesaid)  the  House  of  allowed. 
Lords  had  refused  it(m),  even  where  it  was  to  support  the  legal 

(A)  1  Ves.  232.  (/)  Cited  Cambridge  v.  Rom,  M., 

(t)   8  Vin.  Ab.  312,  29;    2  Ves.     1802,  8  Ves.  R.  22. 
216 ;  6  T.  R.  671.  (m)  3  Brown's  ParL  Ca.  607,  8vo. 

(k)  2  Bm.  Ab.  310.  edit. 

VOt.  IV.  H 
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interpretation  of  the  will;  and  Lord  Hardwicke^  about  two  years 
ago^  held  it  in  the  same  manner  in  the  case  of  the  Earl  of  In- 
chiquin  v.  Obrian  (w). 

And  in  the  case  of  Ulrich  v.  Litchfield^  July  2S,  1742(0), 
the  testatrix  bequeathed  her  real  and  personal  estate  to  Eliza- 
beth Travers  and  James  Ulrich,  equally  between  them  for  life; 
and  upon  the  death  of  Elizabeth  Travers,  she  gave  the  whole 
estate  to  James  Ulrich  in  tail  general,  and  for  want  of  such 
issue  to  Richard  Ulrich  in  fee ;  with  a  few  pecuniary  legacies ; 
and  charged  her  real  estate  with  payment  of  these  legacies  if 
her  personal  estate  should  not  be  sufficient ;  and  by  her  will 
declared  she  gave  all  the  rest  and  residue  of  her  personal  estate 
to  her  uncle  Leonard  Collard's  three  daughters ;  and  particu- 
larly gave  to  Mrs.  Susanna  Litchfield  10/.,  and  made  her  exe- 
cutrix.    For  the  residuary  legatees  it  was  insisted,  that  rest 
and  residue  of  her  personal  estate  must  mean  the  residue  after 
the  particular  legacies  are  paid  off;  and  could  not  refer  to  the 
beginning  of  the  will,  because  there  is  a  fee  devised,  and  con- 
sequently the  testatrix  has  disposed  of  the  whole :    That  parol 
evidence  in  this  case  may  be  admitted  of  the  attorney  who 
drew  the  will,  that  he  had  express  directions  to  give  the  per- 
sonal estate  to  the  three  daughters  of  Leonard  Collard :  That 
(to  be  sure)  things  which  are  quite  contrary  to  the  will  shall 
not  be  proved  by  parol  evidence,  but  that  it  may  be  allowed  to 
explain  words  in  a  will,  especially  in  this  case,  where  it  appears 
to  be  a  mere  blunder  in  the  drawer:  That  this  doth  not  intrench 
upon  any  of  the  rules  with  regard  to  parol  evidence,  but  only 
clears  up  who  was  intended  to  have  the  personal  estate,  where 
the  whole  is  devised  to  two  different  persons;  and  that  it  seems 
clearly  to  be  a  blunder  in  the  drawer  of  the  will,  because  the 
devise  in  the  first  part  of  it  is  proper  only  in  the  disposing  of 
real  estate.     By  the  Lord  Chancellor  Hardwicke :  "As  to  the 
question,  whether  I  ought  to  admit  parol  evidence  to  esplain 
the  intention  of  the  testator,  I  am  of  opinion  that  this  is  not  a 
case  in  which  parol  evidence  can  be  read,  and  would  be  of 
dangerous  consequence  :  it  is  true  there  are  some  things  here 
which  would  make  a  judge  wish  to  admit  it;  but  I  must  not 
follow  my  inclinations  only,  for  I  do  not  know  that  upon  con- 
struction of  a  will  courts  of  law  and  equity  admit  parol  evidence 
except  in  two  cases  :  First,  to  ascertain  the  person,  where  there 
are  two  of  the  same  name,  or  there  has  been  a  mistake  in  a 
christian  or  surname,  and  this  upon  absolute  necessity,  where 
if  such  evidence  were  not  let  in  it  would  make  the  will  void. 
A  devise  to  one  by  the  name  of  Mary^  whose  christian  name 
was  Elizabeth,  is  good,  if  the  jury  find  from  the  circumstances 
that  she  was  the  person  mea?it  to  be  designated  (p).     Legacy 
to  '  James,  son  of  Thomas  A.'     There  was  no  person  of  that 
description ;  but  there  was  a  'Thomas,  son  of  James  A.'     The 

n)  Sir,  1261.  ^p^  Boe  d.  Cook  v.  Daiton,  1 

o)  2  Att  372.  T£.wi\:ii^B^-7»^. 


/; 
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Court  of  Chancery  will  not  receive  evidence  to  show  this  to  be  coaitmetioD. 
a  mistake  in  the  description  (q).   Again,  where  the  words  were,  ^^^' 
*  I  leave  to  all  my  grandchildren/  the  will  was  held  void  for  StISJUl 

uncertainty  both  in  the  subjects  and  object  of  the  bequest :  for 

though  it  was  alleged  that  the  mistake  was  made  in  writing  'to 
•11'  for  *  all  to/  the  court  refused  to  insert  or  transpose  words 
for  the  purpose  of  giving  a  meaning  to  an  instrument  which  had 
none(r).  Bequest  of  stock,  not  standing  in  testator's  own 
name,  but  in  that  of  trustees,  parol  evidence  of  the  fact  is  ad* 
nissible,  and  it  will  pass  by  the  will  (5).  The  other  case  is,  with 
regard  to  resulting  trusts  relating  to  personal  estate ;  where  a 
van  makes  a  will,  and  appoints  an  executor,  with  a  small  le- 
gacy, and  the  next  of  kin  claim  the  residue ;  in  order  to  rebut 
the  reiulting  trust  for  the  next  of  kin  parol  proof  hath  been  ad- 
mitted to  ascertain  the  person  who  was  to  have  the  residue  (0- 
It  is  very  true  cases  may  be  cited  where  Lord  Cowper  has  ad- 
mitted such  evidence;  for  he  went  upon  this  ground,  that  it  was 
by  way  of  assisting  his  judgment  in  cases  extremely  dark  and 
doubtfiil.  I  have  the  greatest  deference  for  his  judgment,  but 
must  own  I  was  never  satisfied  with  this  rule  of  Lord  Cowper's 
of  admitting  parol  evidence  in  doubtful  wills ;  besides,  he  went 
further  in  the  great  case  of  Strode  v.  Russell  {u),  in  which  there 
waa  an  appeal  to  the  House  of  Lords;  Mr.  Justice  Tracey,  who 
assisted  Lord  Cowper  in  that  cause,  was  at  first  of  the  same 
opinion  with  him,  but  upon  considering  it  more,  disavowed  his 
mi  opinion,  and  was  clear  that  it  could  not  be  admitted,  and 
this  alteration  in  his  judgment  was  mentioned  in  the  House  of 
Lords.  In  the  case  of  Selwin  v.  Broion  I  was  of  opinion  that 
it  ought  to  have  been  admitted ;  and  even  Lord  Talbot,  when 
he  had  heard  the  cause,  had  a  remorse  of  judgment  at  the  same 
time  that  he  rejected  the  parol  evidence :  but  the  House  of 
Lords  refused  it  as  of  most  mischievous  consequence,  and  af- 
firmed his  decree.  In  the  present  case,  here  is  in  the  will 
undoubtedly  a  contradiction  and  repugnancy ;  for  in  the  first 
place  she  has  given  all  her  personal  estate  to  the  plaintiff,  and 
yet  legacies  come  afterwards,  and  a  devise  of  the  residue. 
What  thqn  must  be  the  construction?  As  to  the  general  ques- 
tion, where  the  same  thing  is  described  generally,  and  given  to 
two  different  persons  in  the  former  and  latter  part  of  a  will. 
Lord  Coke  was  of  opinion  the  latter  words  shall  revoke  the 
former ;  but  in  Plowden  {x)  it  is  said  they  shall  take  as  joint 
tenants.  I  own  the  reasoning  in  Plowden  is  not  convincing  to 
me ;    I  rather  incline  to  Lord  Coke's,  though  the  latter  cases 

{q)  Andrews  V.  Dohsoriy  1  Cox,  425.  451. 

(r)  Mokun  v.  Mohun,  1  Swanst.        (/)  Vide Blinkhoms.Fea$t,2\e^ 

lUp.  201;    1  Wilt.  Ch.  Rep.   151.  27. 
And  fee  Bcmnwany.  Milbanks,  I  Lev.        (u)  2  Vern.  621. 
Rep.  130.  (x)  Paramore  v.  Yardiey,  pott, 

(t)  Eewtmw,  Reed,  6  Madd.  R. 
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have  taken  it  otherwise.  But  no  certain  rule  is  to  be  laid 
down  as  to  construction  of  devises :  so  says  Swinbumei  but 
that  they  must  depend  upon  their  particular  circumstances* 
Upon  the  whole  of  what  Swinburne  says  the  result  is  this:  that 
if  the  same  thing  be  given  to  two  persons,  they  shall  take  as 
joint  tenants;  unless  there  is  something  to  indicate  and  prove 
the  intention  of  the  testator  to  revoke  and  vary  the  devise* 
Now  try  the  present  case  by  this  rule^  and  see  if  it  doth  not 
come  exactly  within  it.  The  testatrix,  by  giving  legacies  after 
the  devise  of  all  the  personal  estate,  has  varied  the  will  for  so 
much.  It  is  truly  said,  that  a  man  may  give  the  whole  in  a 
former  part,  and  qualify  it  afterwards,  and  still  the  first  legatee 
is  entitled  in  part.  But  here,  in  case  the  whole  personal  estate 
should  not  be  sufficient  to  pay  the  legacies,  she  charges  the 
real  estate  with  them,  upon  a  supposition  that  the  other  might 
not  be  sufficient ;  and  therefore  is  a  plain  indication  of  her  in- 
tention in  one  event  totally  to  revoke  the  devise  of  the  per- 
sonal estate.  And  there  being  an  alteration  of  her  intention 
before  she  finishes  her  will,  the  construction  is,  she  hath  altered 
her  intention  throughout,  and  the  plaintifi*  is  not  entitled  to  any 
part  of  the  personal  estate,  but  the  residue  belongs  to  the  three 
daughters  of  Leonard  Collard."    And  decreed  accordingly. 

[|In  the  case  of  Strode  v.  Lady  Faulkland{y\  letters  and 
oral  declarations  of  the  testator  were  rejected.  In  Brown  v. 
Selwin{z),  which  is  held  to  be  one  of  leading  authority,  the 
evidence  of  the  drawer  of  the  will  was  rejected.  The  decree 
of  Lord  Talbot  was  affirmed  by  the  House  of  Lords.  In  the 
case  of  Lord  Walpole  v.  Earl  of  C/iolmondeley,  it  was  held 
that  an  express  republication  of  a  will  could  not  be  controlled 
by  parol  evidence  (a);  a  fortiori,  parol  evidence  is  not  adoua- 
sible  to  supply  any  clause  or  word  which  may  have  been 
inadvertently  omitted  by  the  person  drawing  or  copying  the 
will(i).  It  should  seem,  however,  that  though  you  cannot 
resort  to  parol  evidence  to  control  the  efiect  of  words  or  ex- 
pressions which  the  testator  has  used,  by  showing  that  he  used 
them  under  mistake ;  nor  to  supply  words  which  he  has  not 
used ;  yet,  that  upon  an  issue  of  devisavit  vel  non,  you  may 
prove  that  clauses  or  expressions  have  been  inadvertently 
introduced  into  the  will  contrary  to  the  testator*s  intention  and 
instructions ;  or,  in  other  words,  that  a  part  of  the  executed 
instrument  is  not  his  will  (c). 

[[Parol  evidence  is  also  admissible  for  the  purpose  of  coun- 


(y)  [3  Ch.  Rep.  68.] 

(z)  [Cas.  temp.  Talbot,  B40 ;  S.  C. 
in  Dom.  Proc. ;  3  Bro.  P.  C.  Toml. 
ed.  607.] 

(a)  [7  Durn.  &  East,  198;  S.  C. 
3  Vese^,  402.] 

(b)  lEarl  of  Newburgh  v.  Countess 
ofNewhurghy  5  Madd.  364;  see  a\«o 


Langston  v.  Langston,  8  BUgh,  N.  S. 
167.] 

(c)  [HipperUy  v.  Homer,  Tom.  & 
R.  48,  n. ;  Jartnan  on  WiUg,  vri.  i 

S.  355 ;  and  the  recent  case  of  Bm 
.  HoweU  V.  Thomas,  1  Maa^ftO* 
335;  1  Scott,  N.  K.  350.] 
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teracting  fraud  (c2),  and  in  order  to  ascertain  what  is  compre- 
hended in  the  terms  of  a  given  description  referring  to  an 
^trinsic  fact  {e). — Ed.] 

And  notwithstanding  that  wills  are  generally  favoured  by  the  wiu  afaintt 
law,  yet  where  the  testator  endeavours  to  establish  a  settlement  pJljJi"^"** 
against  the  reason  and  policy  of  the  common  law,  the  judges  Common 
will  reject  it  (/).  ^''• 

Also  where  the  testator  by  his  will  maketh  no  other  dispo- 
sition of  his  estate  than  the  law  itself  would  have  done,  had  he 
been  silent ;  there  such  a  will  is  useless,  and  shall  be  rejected; 
and  therefore  if  a  devise  be  made  to  a  person  and  his  heirs, 
which  person  is  heir  at  law  to  the  devisor,  this  is  a  void  devise, 
and  the  heir  shall  take  by  descent  as  his  better  title ;  for  the 
descent  strengthens  his  title,  by  taking  away  the  entiy  of  such 
as  may  possibly  have  right  to  the  estate  ;  whereas  if  he  claims 
by  devise,  he  is  in  as  by  purchase  {g). 

Also  devises  are  void  and  rejected  where  the  words  of  the 
will  are  so  general  and  uncertain  that  the  testator's  meaning 
cannot  be  collected  from  them ;  and  therefore  where  a  man  by 
will  gave  all  to  his  mother,  the  general  words  did  carry  no 
lands  to  his  mother;  for  since  the  neir  at  law  hath  a* plain  and 
oncontroverted  title,  unless  the  ancestor  disinherits  him,  it 
would  be  severe  and  unreasonable  to  set  him  aside,  unless 
such  mtention  of  the  testator  is  evident  from  the  will ;  for  that 
were  to  set  up  and  prefer  a  dark  and  at  best  but  a  doubtful 
title  to  a  clear  and  certain  one  (Jk). 

So  where  it  was  uncertain  which  of  two  limitations  personal 
property,  directed  to  be  laid  out  in  land  and  therefore  con- 
sidered as  land,  was  to  follow,  it  was  decreed  to  the  heir  at  law  (t). 

Wills  frequently  refer  to  deeds  and  other  written  instru-  wiiiireftr. 
ments,  which  are  then  taken  to  be  part  of  the  will,  and  expla^  nncioDeedi. 
natory  thereof  (A). 

The  clause  of  'oerfect  mind  and  memory  is  more  usual  than  cuaieorper- 
necessary  in  a  will,  and  yet  not  hurtful  (/).  MViiil^?*"* 

But  in  case  of  a  contestation,  it  is  necessary  to  prove  the 
sanity  of  the  testator  (m). 


(d)  [Small  V.  AUen^  8  Dura.  & 
East,  147 ;  Lord  Kenyon  in  Strick- 
land r,  Aldrige,  9  Ves.  519 ;  Drake' 

ford  V.  Wilkes,  3  Atk.  539.] 

(e)  [Doe  d.  Clements  v.  Collins, 
2  Durn.  &  East,  498 ;  Goodtitle  v. 
Southern,  1  Man.  &  S.  299 ;  Buck  d. 
Wkallejf  V.  Newton,  1  Bos.  &  P.  53 ; 
Sanjford  v.  Raikes,  1  Men  646,  Sir 
W.  Grant ;  and  generally  on  this  sub- 
jeel  I  would  refer  the  reader  to  Chap. 
ziiL  "  Parol  Evidence  how  far  Aa- 
mitfQile,"  in  Mr.  Jarman'a  recent 
treatise  on  WHk,  and  to  p.  866,  vol. 
u.  of  Mr.  V.  Wilfiuns  on  Ex.  and 
Adm.  ^  Of  tba  CooBtractloa  of  Wills 


of  Personalty." — Ed.] 

(/)  Gilb.  110 ;  2  Bac.  Abr.  79. 

(g)  Gilb.  110;  2  Bac  Abr.  79; 
IHedger  v.  Rowe,  3  Lev.  127 ;  Moor. 
680;  Li/tton  v.  Lytton,  4  Bro.  C.  C. 
441.] 

(A)  Gilb.  112;  2  Bac.  Abr.  81. 

(i)  Le$lie  v.  Devonshire,  3  Bro. 
C.  C.  188;  [Jenkins  v.  Herries,  4 
Madd.  Rep.  67.] 

{k)  Met/iam  v.  Duke  of  Devon,  1 
P.  Wms.  529;  8  Vin.  Abr.  45; 
Bawtree  v.  Trollop,  Ch.  Rep.  265. 

(0  Swin.  77. 

{m)  2  Atk.  56 . 
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6.  W/iat  will  pass  Fee  Simple. 

wiitt  Words      A  devise  made  in  fee  simple,  without  express  words  of  heirsi 
Fee  SSapu,   IS  good  in  fee  simple ;  but  if  a  devise  be  made  to  A.  S.,  he 
ILrate  Saiy.    shdl  have  the  land  but  for  term  of  life ;  for  these  words  will 
carry  no  greater  estate  (»). 

If  a  man  devise  all  his  estate  which  he  hath  in  such  aplacej 
without  mentioning  the  heirs  of  the  devisee,  courts  of  equity 
have  held  that  it  shall  extend  to  such  heirs,  for  that  the  word 
estate  implies  the  whole  property  and  interest  therein,  espe- 
cially in  the  case  of  children,  to  whom  the  parent,  unless  there 
is  some  express  limitation,  cannot  intend  a  life  estate  only  (o). 
If  lands  be  devised  to  a  man,  to  have  to  him  Jbr  ever,  or  to 
have  to  him  and  his  assigns;  in  these  two  cases  the  devisee 
shall  have  a  fee  simple  ;  but  if  it  be  given  by  feoffinent  in  such 
manner,  he  hath  but  an  estate  for  term  of  life  (p). 

If  a  man  devise  his  land  to  another,  to  give,  sell^  or  do 
therewith  at  his  pleasure  or  will,  this  is  fee  simple  (a). 

A  devise  made  to  one  and  to  his  heirs  male,  doth  make  an 
estate  tail ;  but  if  such  words  be  put  in  a  deed  of  feofiinent,  it 
shall  be  taken  for  fee  simple,  because  it  doth  not  appear  of 
what  body  the  heirs  male  shall  be  begotten  (r). 

If  lands  be  given  by  deed  to  one,  and  to  the  heirs  male  of  his 
body,  who  hath  issue  a  daughter  who  hath  issue  a  son,  and 
dies,  there  the  land  shall  return  to  the  donor ;  and  the  son  of 
the  daughter  shall  not  have  it,  because  he  cannot  convey  him- 
self by  heirs  male,  for  his  mother  is  a  let  thereto  ;  but  other- 
wise it  is  of  such  a  devise ;  for  there  the  son  of  the  daughter 
shall  have  it  rather  than  the  will  shall  be  void  (»). 

If  lands  be  given  by  deed  to  one  and  his  heirs  for  ever,  and 
if  he  die  without  heirs,  then  to  his  brothers  or  sisters,  this 
last  is  void,  because  the  first  gift  conveyeth  unto  him  tlie  fee 
simple ;  but  in  a  will,  such  devise  over  is  good,  and  such 
limitation  shall  convey  but  an  estate  tail.  As  in  the  case  of 
Tyte  v.  fVillis,  M.,  7  Geo.  2  (t).  The  testator  devised  his 
lands  to  his  wife  Jane  for  life,  the  remainder  to  his  son  Henry 
for  life,  remainder  to  his  son  George  and  his  heirs  for  ever; 
and  if  he  died  without  heirs,  then  to  his  two  daughters,  Kar 
therine  and  Jane.  The  question  was,  whether  George  took 
a  fee  simple,  or  only  an  estate  tail.  And  the  case  of  Welb  v.. 
Herring  («)  was  cited,  to  prove  that  where  a  devise  is  to  one 
and  his  heirs,  and  if  he  die  without  heirs,  remainder  over  to 
another,  who  is  or  may  be  the  devisor's  heir  at  law,  such  limi- 
tation shall  be  good,  and  the  first  limitation  construed  an  entail, 

(fi)  Terms  of  the  Law,  tit.  Devise ;  (q)  Terms  of  the  Law,  tit  DefiMi 

Black.  Rep.  1045.  (r)  Ibid. 

(o)  By  Lord  Hardwicke,  in   the  (s)  Ibid, 

case  of  Bailit  v.  Gale,  Nov.  6, 1750 ;  (t)  Cas.  Talb.  1. 

2  Ves.  48.  (tt)  Cro.  Jao.  4i5« 

(p)  Tennsof  theLaw,  tit^evue. 
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and  not  a  fee,  in  order  to  let  in  the  remainder-man ;  but  where  wiut  Wonb 
the  second  limitation  is  to  a  stranger,  it  is  merely  void,  and  the  Fee  Simple, 
first  limitation  is  a  fee  simple.    And  by  the  Lord  Chancellor :  e^^||^. 

In  this  case  George  took  an  estate  tail.    The  difference  which  

hath  been  taken  is  right ;  and  the  reason  of  it  is,  that  in  the 
latter  case  there  is  no  intent  appearing  to  make  the  words 
carry  any  other  sense  than  what  they  import  at  law ;  but  in 
the  former,  it  is  impossible  that  the  devisee  should  die  witliout 
an  heir,  while  the  remainder-man  or  his  issue  continue.  And 
therefore  the  generality  of  the  word  heirs  shall  be  restrained 
to  heirs  of  the  body,  since  the  testator  could  but  know  that  the 
deyisee  could  not  die  without  an  heir  while  the  remainder-man 
or  any  of  his  issue  continued. 

But  in  the  case  of  Tilburgh  v.  Barbut,  Mar.  2,  1748  (v), 
where  the  remainder-man,  being  of  the  half  blood,  could  never 
possibly  inherit,  it  was  decreed  by  Lord  Hardwicke,  that  this 
being  a  fee  mounted  on  a  fee,  it  vested  in  the  first  taker,  and 
the  remainder  over  to  the  half  brother  was  merely  void. 

If  a  remainder  be  given  by  will  after  an  estate  tail,  and  the 
first  estate  never  take  place,  the  remainder  vests  in  possession. 
Thus  if  one  devise  to  A.  and  the  heirs  of  his  body,  and  for 
default  or  want  of  such  issue  of  A.  to  B.,  and  A.  die  in  the  life- 
time of  the  devisor,  leaving  issue,  the  estate  shall  go  to  B.  and 
not  to  the  issue  of  A.  (x) 

If  one  devise  to  an  infant  in  his  mother's  womb,  it  is  a  ffood 
devise ;  but  otherwise  by  feoffment,  grant,  or  gifl :  for  in  those 
cases  there  ought  to  be  one  of  ability  to  take  presently,  or 
otherwise  it  is  void  (y). 

If  one  devise  to  a  person  by  his  will  all  his  lands  and  tenc" 
menu,  here  not  only  all  those  lands  that  he  hath  in  possession 
do  pass,  but  all  those  that  he  hath  in  reversion,  by  virtue  of 
the  word  tenements  (:)• 

If  a  man  hath  lands  in  fee,  and  lands  for  years,  and 
deviseth  all  his  lands  and  tenements,  the  fee  simple  lands  pass 
only,  and  not  the  lease  for  years ;  but  if  a  man  hath  a  lease  for 
years,  and  no  fee  simple,  and  deviseth  all  his  lands  and  tene- 
ments, the  lease  for  years  passeth,  otherwise  the  will  would  be 
merely  void  (a). 

And  in  the  former  case  the  word  lands  may  be  explained 
by  other  words,  so  as  to  pass  a  leasehold  interest,  as  ^^  all  his 
lands  which  he  then  stood  seised  or  possessed  of,  or  any  ways 
interested  in,  and  which  were  in  the  possession  of  A.  B."  (b) 
The  word /arm  is  sufficient  to  pass  a  leasehold  estate,  if  such 
appear  to  nave  been  the  testator's  intention  (c). 

(r)  3  Atk.  617 ;  1  Ves.  89.  (a)  Cro.  Car.  293  ;    Rose  v.  Bart- 

(t)  See  Hodgson  v.  AmhroUj  Doug,  lett,  and  FUtol  v.  Kichardson,  2  P. 

337;  and  White  v.  Warner,  cited  in  Wms.  n.  459. 

Dense  v.  Bagshaw,  6  Tenn  Rep.  512.  (b)AddisY,  C/eme7i/,2P. Wins.455. 

(y)TeniiaoftheL8w;8Vin.Ab.65.  (c)  Lane  v.  Earl  Stanhope^  6  T, 

W  Ibid.  Rep.  34G. 
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What  \voni«  If  a  man  seised  of  freehold  lands,  and  of  the  legal  estate  of 
Fee  Si'mpte,  copyhold  lands,  makes  a  general  devise  of  all  his  manors,  mes- 
Esute^oDiy.    suages,  iands,  tenements,  and  hereditaments,  but  makes  no 

surrender  of  the  copyhold  lands  to  the  use  of  his  willy  the 

copyhold  lands  will  not  pass  {d), 

'Jlie  words  (all  my  lands)  in  a  devise  Mrill  pass  a  house;  but 
the  devise  of  a  house  doth  not  pass  lands  (e). 

A  devise  of  a  messuage  will  carry  with  it  a  garden  and  cur- 
tilage ;  otherwise  of  a  house,  unless  it  be  with  the  appurte^ 
nances  {f). 

The  testator  devised  a  house,  with  the  appurtenances.  The 
question  was,  whether  land  in  a  field  passed.  And  it  was 
adjudged,  that  the  land  did  pass ;  for  it  was  in  a  will,  in  which 
the  intent  of  the  devisor  should  be  observed  (^). 

But  in  a  like  case,  where  it  appeared  upon  evidence,  that 
the  house  was  copyhold,  and  the  land  freehold;  it  was  ad- 
judged, that  the  land  could  not  in  that  case  be  said  to  be  ap- 
purtenant, although  it  had  been  used  with  it  (A). 

A  devise  of  the  inheritance  hath  been  held  to  be  a  devise  of 
the  lands  (i). 

If  lands  are  devised  to  trustees,  without  the  word  heirsy  yet 
by  implication  they  must  have  an  estate  of  inheritance  sufficient 
to  support  the  trust :  for  there  is  no  difierence  between  a  devise 
to  a  man^  for  ever,  and  to  a  man  upon  trusts,  which  may  con** 
tinuc  for  ever  (A). 

If  lands  arc  devised  to  a  man,  paying  several  sums  in  gross, 
he  hath  a  fee,  though  all  the  sums  together  do  not  amount  to 
the  animal  rent  of  the  land :  for  the  aevise  shall  be  intended 
for  his  benefit,  and  if  he  had  only  an  estate  for  life,  he  might 
die  before  he  received  the  legacies  out  of  the  land,  and  conse- 
quently be  a  loser  (/)• 

So  if  lands  are  devised  to  a  man,  in  consideration  that  he 
release  a  sum  of  money  due  to  him,  he  has  a  fee  simple,  on  his 
release  of  the  debt :  for  the  devise  being  intended  for  his  be- 
nefit, an  estate  for  life  might  be  determined  before  he  could 
receive  the  sum  out  of  the  land  (m). 

But  if  lands  are  devised  to  a  man,  paying  so  much  out  of 
the  profits  of  the  lands,  he  takes  Isut  an  estate  for  life ;  for 
although  he  takes  the  land  charged,  yet  he  is  to  pay  no  farther 
than  he  receives,  and  so  can  be  no  loser  (w). 

See  this  distinction  taken  in  Collier's  case(o)n  But  if  the 
expression  ^^  out  of  the  rents  and  profits"  be  accompanied  with 
other  clauses  which  show  an  intention  to  give  a  fee,  the  inten- 

{d)  By   Lord  Ilardwicke,    in  the        (i)  Sty.  308. 
cascof  Gibson  v.5/y/e«,  July  18, 1741.        (k)  1  Abr.  Cas.  £q.  176. 
Vide  1  Eq.  Ca.  Abr.  124,  pi.  14.  (/)  Ibid. 

{e)  Mo.  359.  (w)  Ibid.  1 77, 

/)  2  Cha.  Ca.  27.  In)  Ibid. 

(o) 


(  f)  2  Cha. 
Ig)  Godb.  4 
rl)  Cto.  EK 


40.  (o)  6  Rep.  16. 

Eh'z.  704. 
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don  shall  prevail  (j9).    And  if  an  estate  is  devised  subject  to  ^^^  ^oriu 
an  annui^,  the  fee  shall  pass,  because  the  annuitant  may  sur-  Pee  Simple* 
vive  the  devisee  (y).  ^t!^%Aj. 

A  man  devised  that  his  lands  should  descend  to  his  son,  but 

he  willed,  that  his  wife  should  take  the  profits  thereof  until  the 
full  age  of  his  son  for  his  education  ana  bringing  up^  and  died. 
The  wife  married  another  husband,  and  died  before  the  full 
age  of  the  son.  And  it  was  the  opinion  of  Wray  and  South- 
cote,  justices,  that  the  second  husband  should  not  have  the 
profits  of  the  lands  until  the  full  age  of  the  son ;  for  nothing  is 
devised  to  the  wife  but  a  trust,  and  she  is  as  guardian  or  bailiff 
for  the  benefit  of  the  infant,  which  by  her  death  is  determined; 
and  the  same  trust  cannot  be  transferred  to  the  husband :  but 
otherwise,  if  he  had  devised  the  profits  of  the  land  unto  his 
wife  until  the  age  of  the  infant,  to  bring  him  up  and  educate 
hun;  for  that  is  a  devise  of  the  land  itself  (r). 

In  the  case  of  Hogan  (s),  lessee  of  Henry  Wallts,  Esq.  and  Boga»^% 
others  V.  Rowland  Jackson,  Esq.,  T.,  15  Geo.  3,  on  a  writ  ^^"^ 
of  error  firom  the  Court  of  Kings  Bench  in  Ireland,  the  case 
was.  The  Reverend  George  Jackson  by  his  will  devised  as 
follows :  '^  As  to  my  worldly  substance,  I  give  and  bequeath 
^  to  my  mother,  Mary  Jackson,  my  house  and  lands  of  Glan- 
**  be£g,  and  all  their  appurtenances,  for  and  during  the  term 
*'  of  her  natural  life,  and  also  my  lands  of  Ballygally,  subject 
**  only  to  the  rent  payable  thereout,  for  the  term  of  her  natural 
"  life,  without  liberty  of  committing  waste  thereon :"  And 
after  several  legacies  and  annuities,  he  gives  all  the  remainder 
and  residue  of  all  his  effects  both  real  and  personal  to  his  said 
mother.  The  question  was,  Whether  under  the  residuarv 
clause,  all  the  testator's  real  estates  undisposed  of  by  the  will 
passed  to  his  mother,  Mary  Jackson,  so  as  to  enable  her  to 
devise  the  same  to  the  lessors  of  the  plaintiff.  And  it  was 
argued  that  they  did.  It  is  apparent  that  the  great  and  chief 
object  of  the  testator's  bounty  was  his  mother ;  therefore  by 
way  of  securing  a  certain  provision  to  her,  he  first  gives  her  a 
life  estate  in  two  denominations  of  his  real  property.  He  then 
proceeds  to  dispense  his  bounty  amongst  his  other  relations ; 
and  perceiving  there  was  still  a  surplus  undisposed  of,  by  one 
general  sweeping  clause,  he  devises  to  his  mother  every  species 
of  property  he  should  die  possessed  of.  And  that  he  did  not 
mean  to  die  intestate,  as  to  any  part  of  his  real  or  personal 
property,  is  manifest  not  only  from  the  strong  language  of  the 
residuary  clause  but  from  the  introductory  words  of  the  will. 
As  to  all  my  worldly  substance,  which  have  always  been  un- 
derstood to  include  both  real  and  personal  estate,  and  to  indi- 

(j))    Frogmorton    v.    Holiday ,    3  T.  Rep.  13. 

Bur.  1618.  (r)  2  Leon.  221. 

{q)    Badddv   v.    Leppingwell,  3  (s)  [This  is  held  to  be  a  leading 

Bur.   1533;   Doe  y,  Richardi,  3T.  case  on  this  point.— Ed.] 
JUp.  856;   GoodHjgrJU  v.  Siocker,5 
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his  property.  And  the  several  cases  were  cited,  where  words 
of  the  like  import  have  always  been  understood  to  include  all 
the  testator's  property.  As,  all  my  worldly  eitate,  all  my 
temporal  estate,  all  the  rest  and  residue  of  my  estate.  On  the 
other  handy  three  rules  were  laid  down  for  the  construction  of 
wills.  First,  that  an  heir  at  law  shall  not  be  disinherited  but 
by  express  words  or  necessary  implication.  Secondly^  that  the 
whole  of  the  will  must  be  taJcen  together ;  and  nothing  is  to 
be  rejected  which  has  a  determinate  and  fixed  meaning  in  itself. 
And  thirdly,  where  words  used  by  a  testator  are  indifierently 
applicable  to  real  and  to  personal  estate,  they  shall  not  be  afH 
plied  to  the  real  in  disinherison  of  the  heir  at  law.  As  to  the 
first  of  these,  that  the  heir  shall  not  be  disinherited  but  by  ex-' 
press  words  or  necessary  implication,  here  is  clearly  no  express 
devise  of  the  real  estate.  The  word  effects  is  properly  appli^ 
cable  only  to  personal  estate.  And  as  to  the  word  real  annexed 
to  it,  this  can  at  most  apply  only  to  chattels  real,  which  it  ap- 
pears the  testator  died  possessed  of.  As  to  the  second  rule, 
that  the  whole  will  must  be  taken  together ;  the  word  estate  in 
the  introductory  part  is  a  technical  expression,  and  improperly 
applicable  to  real  estates :  but  the  meaning  thereof  is  qualified 
by  the  word  annexed,  my  worldly  estate,  which  always  is  un- 
derstood to  signify  worldly  substance,  without  expressly  limit- 
ing the  extent  or  quantum  of  such  disposition.  Thirdly,  the 
words  remainder  and  residue  of  my  efiects,  both  real  and  per^ 
sonal,  do  not  necessarily  refer  to  real  estate,  but  are  equally 
applicable  to  ])crsonal ;  and  if  so,  they  shall  not  be  extended 
to  disinherit  the  heir  at  law.  By  Lord  Mansfield,  Chief  Jus- 
tice: There  is  one  point  upon  which  the  whole  case  tumSf 
which  is,  to  fix  the  meaning  of  the  word  effects.  If  it  is  equi- 
valent to  worldly  substance  used  by  the  testator  in  the  begin* 
ning  of  his  will,  or  if  it  is  synonymous  to  property,  there  is  an 
end  of  the  question :  because  then  all  the  cases  prove,  that  the 
sweeping  clause  passes  a  fee.  On  the  contrary,  if  it  can  he 
shown  tliat  effects  mean  chattels  or  personalty  only,  then  the 
residuary  clause  can  include  them  only.  I  taxe  effects  to  be 
synonymous  to  worldly  substance,  which  means  wnatever  can 
be  turned  to  value ;  and  therefore,  that  real  and  personal  effects 
mean  all  a  man's  property.  His  lordship  added.  As  this  cause 
has  already  been  nine  years  depending  in  Ireland,  and  as  the 
court  has  no  difficulty  upon  the  question,  which  turns  upon  the 
construction  of  a  very  few  words  of  the  will,  I  think  it  is  riffht, 
that  we  should  give  our  opinion  directly,  without  adding  furmer 
delay,  by  deferring  it  to  a  second  argument.  The  question 
upon  the  construction  of  the  will  is,  whether,  by  virtue  of  the 
sweeping  clause,  any  real  property  at  all  passed  to  Mary  Jack- 
son, the  mother  of  the  testator ;  and,  if  any  did,  whether  it  call 
pass  for  a  longer  time  than  during  the  life  of  Mary  Jackson, 
Because  there  are  no  words  o{  \\iQilBL\\OTi*    \\i  hl  conveyance  of 


Canilf— Ibmi  and  Manner  \J>efar€  Jan.  1.  1888.^     .  171 

real  estate  by  the  common  law,  it  is  required,  in  order  to  pass  wbtt  Wonb 
a  fee,  that  there  be  words  of  limitation  in  the  donation  or  grant,  fm  Strnpic, 
Without  the  word  heirs,  general  or  special,  no  man  can  create  Kgit^^iy. 
a  fee  at  common  law.  Afterwards,  when  wills  were  introduced,     ^%!^* 

and  devises  of  real  property  began  to  prevail,  being  considered  ■ — 

as  a  species  of  conveyance,  they  were  to  be  governed  by  the 
lame  rule.  Therefore,  by  analogy  to  that  rule,  in  the  con- 
struction of  devises,  if  there  be  no  words  of  limitation  added, 
nor  words  of  perpetuity  annexed,  which  have  been  held  tanta^ 
mount,  so  as  to  denote  the  intention  of  the  testator  to  convey 
the  inheritance  to  the  devisee,  he  can  only  take  an  estate  for 
life.  For  instance,  if  a  testator  by  his  will  says,  I  give  my 
lands,  or  such  and  such  lands  to  A. ;  if  no  words  of  limitation 
are  added,  A.  has  only  an  estate  for  life :  generally  speaking,  no 
Common  person  has  the  smallest  idea  of  any  difference  between 
giving  a  personalty  and  a  quantity  of  land.  Common  sense 
alone  would  never  teach  a  man  the  difference;  but  the  distinc- 
tion which  is  now  clearly  established,  is  this :  if  the  words  of 
the  testator  denote  only  a  description  of  the  specific  estate  or 
lands  devised;  in  that  case,  if  no  words  of  limitation  are  added, 
the  devisee  has  only  an  estate  for  life.  But,  if  the  words  de- 
note the  quantum  of  interest  or  property  that  the  testator  has 
in  the  lands  devised ;  there,  the  whole  extent  of  such  his  interest 
passes  by  the  gift  to  the  devisee.  The  question  therefore  is 
always  a  question  of  construction,  upon  the  words  and  terms 
used  by  the  testator.  It  is  now  clearly  settled,  that  the  words 
all  his  estate  will  pass  every  thing  a  man  has.  But  if  the  word 
all  is  coupled  with  the  word  personal  or  a  local  description, 
there  the  ^ift  will  pass  only  personalty,  or  the  specific  estate 
particularly  described.  And  having  considered  the  whole  of 
this  will,  including  the  introductory  part,  and  the  several  par- 
ticular bequests,  and  the  general  sweeping  clause  in  the  con- 
clusion, his  lordship  gave  his  opinion,  that  the  lessors  of  the 
plaintiff,  the  residuary  legatees,  are  entitled,  and  therefore  that 
the  judgment  of  the  King's  Bench  in  Ireland  must  be  reversed. 
Unto  which  the  other  three  justices  assented.  Afterwards, 
upon  a  writ  of  error  in  the  House  of  Lords,  the  judgment  of 
the  King's  Bench  reversing  the  judgment  of  tne  Court  of 
King's  Bench  in  Ireland  was  afiirmed(^). 

AAerwards,  in  the  case  of  Loveacres  d.  Mudge  v.  Blight, 
M.,  16  Geo.  3(m),  Lord  Mansfield,  in  further  explanation  of 
the  aforesaid  rule,  says  thus  : — "  The  principles  by  which  this 
and  other  like  cases  must  be  governed,  are  settled  by  analogy 
to  established  rules  respecting  the  limitation  of  estates  by  deed 
at  common  law.  If  a  man  by  deed  of  conveyance  at  common 
law  gives  land  to  another  ^^^ra//v,  without  words  o{  limitation, 
the  donee  has  only  an  estate  for  life.  But  I  really  believe  that 
almost  every  case  determined  by  this  rule,  as  applied  to  a  de- 
vise of  lands  in  a  will,  has  defeated  the  real  intention  of  the 

(0  Cowp.  299.  (n)  Cowp.  862. 
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testator.  For  common  people^  and  even  others  who  have  some 
knowledge  of  the  law,  do  not  distinguish  between  a  bequest  of 
personalty,  and  a  devise  of  land  or  real  estate  (x)«  But,  as 
they  know  when  they  give  a  man  a  horse  they  give  it  him 
for  ever,  so  they  think  if  they  give  a  house  or  land  it  will 
continue  to  be  the  sole  property  of  the  person  to  whom  they 
have  left  it.  Notwithstanding  this,  where  there  are  no  words 
of  limitation,  the  court  must  determine  in  the  case  of  a  devise 
affecting  real  estate,  that  the  devisee  has  only  an  estate  for  life. 
Because  the  principle  is  fully  settled  and  established,  and  no 
conjecture  of  a  private  imagination  can  shake  a  rule  of  law. 
But  as  this  rule  of  law  has  the  effect  of  defeating  the  intention 
of  the  testator^  in  almost  every  case  that  occurs,  the  court  has 
laid  hold  of  the  generality  of  other  expressions  in  a  will, 
where  any  such  can  be  found,  to  take  the  devise  out  of  this 
rule.  Therefore,  if  a  man  says, '  I  give  all  my  estate^*  that  has 
been  construed  to  pass  a  fee ;  or,  if  even  words  of  locality  are 
added,  ^as  all  my  estate  in  A,,'  it  hath  been  held  that  the 
whole  of  the  testator's  interest  in  such  particular  lands  will 

f>ass,  though  no  words  of  limitation  are  added.  Because  the 
aw  says,  that  the  word  estate  comprehends  not  only  the  land 
property  which  a  man  has,  but  also  the  interest  he  has  in 
it.  So  in  the  case  from  Ireland,  the  court  had  no  difficulty  in 
saying,«that  the  words  '  all  my  worldly  substance,*  in  the  intro* 
ductory  part  of  the  will,  meant  every  thing  the  testator  had; 
and  that  the  words  '  alt  his  real  effects,*  in  the  subsequent 
residuary  devise,  were  equivalent  to  worldly  substance,  and 
carried  every  thing  to  the  residuary  devisee.  In  generalj 
wherever  there  are  words  and  expressions,  either  general  or 
particular,  or  clauses  in  a  will  which  the  court  can  lay  hold 
of,  to  enlarge  the  estate  of  a  devisee,  they  will  do  so  to  effec- 
tuate the  intention.  But  if  the  intention  of  the  testator  is 
doubtful,  the  rule  of  law  must  take  place.  So  if  the  court  can- 
not find  words  in  the  will  sufficient  to  carry  a  fee,  though  they 
should  themselves  be  satisfied  beyond  the  possibility  of  a  doubt 
as  to  what  the  intention  of  the  party  was,  they  must  adhere  to 
the  rule  of  law.'' 

The  result  of  these  and  other  cases  seems  to  be,  that  the 
word  ^'  estates'*  in  a  will  carries  the  fee,  unless  coupled  with 
words  which  show  a  different  intention  (y).     But  the  word 


(x)  [In  the  following  cases  vogue 
and  iniormal  words  have  been  held 
to  pass  real  estates,  Hopewell  v.  Ack- 
landf  Salk.  239  ;  Huxtep  v.  Brooman, 
1  B.  C.  C.  437;  Pitman  v.  Stevens, 
15  East,  505 ;  Barclay  v.  CoUett,  6 
Scott,  408 ;  WiUe  v.  \Vilee,  5  Moo. 
&  Pay.  582.] 

(y)  Fletcher  v.  Smiton,  in  K.  B., 
2  T.  Rep.  656;  TtUey  v.  Smpuin^ 
hefyre  Lord  Hazdwicke,  C,  ibid.  650. 


[See  the  recent  cases  of  Doe  d.  Evam 
v.  Evans,  9  Ad.  &  £.  719;  Doed. 
Booley  v.  Roberts,  3  Per.  &  D.  578; 
4Junst,  846;  Doe  d.  Tremewenr. 
Permewan,  3  Per.  &  D.  330 ;  Adams 
V.  Busfh  8  Scott,  405 ;  6  Bing.  N.  C. 
164 ;  Spry  y.  Bromfield,  9  Sim.  594 ; 
and  WiUU  v.  Hitcox,  4  Jurist,  786; 
Vaughan  y.  Headfori,  ibid.  649;  JDi 
Witte  V.  De  Witte,  ibid.  625.] 
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**  hereditaments*'  was  not  deemed  sufficient  by  the  Court  of 
King*s  Bench  in  Denn  v.  Mellar  (z)  ;  which  judgment  was, 
however,  reversed  in  the  Court  of  Exchequer,  M.,  1796. 

The  word  legacy  may  be  applied  to  a  real  estate,  if  the  con-  Doctrine  or 
text  of  the  will  show  that  such  was  the  testator's  intention  (a).  JjJJJiJtolr 
[[The  words  "  estate"  and  *'  property,"  though  generally  con- 
veying real  estate,  may  be  restrained  by  their  association  with 
personalty,  on  the  maxim  '^  noscitur  a  sociis(hy 

[[It  is  by  no  means,  however,  to  be  inferred  from  the  cases 
cited  in  the  last  note,  that  because  such  words  as  '*  estate  "  and 
"property"  happen  to  be  associated  with  words  solely  descrip- 
tive of  personal  estate,  that  they  are  thereby  necessarily  and 
invariably  restricted  to  property  ejiisdem  generis.  The  pre- 
sumption, generally  speaking,  is  the  other  way  ;  there  must  be 
a  clear  constat  of  the  intention  of  the  testator  so  to  limit  them  (c). 

\^Hogan  v.  Jackson  (^d)  is  considered,  as  we  have  seen,  a 
leading  case ;  in  it  the  words  **  effects  real  and  personal"  were 
held  to  amount  to  a  disposition  of  the  whole  real  and  personal 
estate;  but  it  seems  that  "effects"  without  "real"  would  not 
pass  lands  (6). 

[[Sometimes  a  devise  associated  with  the  nomination  to  an 
executorship  has  been  held  to  confine  its  operation  to  that 
species  of  property  (t.  e,  personal)  connected  with  the  cha- 
racter of  an  executor  (/). 

[[Sometimes  the  expressions  themselves  have  been  held,  ex 
vi  terminorum,  to  exclude  real  property  from  the  devise,  where 
the  expressions  used  are  inapplicable  to  a  real  estate  (g). 

[[Sometimes  words,  exclusively  applicable  to  personal  pro* 
perty,  have,  by  force  of  the  context,  been  held  to  pass  lands  (A)* 
-Ed.] 

(j)  5  T.  Rep.  558.  1  Cox,  3G2.  The  last  case  was  that  of 

(a)  Horciacrtfv.  JVosA, 5  T.  Rep.  716.  Doe  d.  Evans  v.  Eixtns,  9  Ad.  &  £. 

(6)  IBarnet  r.  Patch,  8  Ves.  604;  720;  1  Per.  &  Dav.  472.] 
WUkimon  v.  Merryland,  Cro.  Car.        (rf)   [Cowp.  299.] 
477,479;  S.C.  Sir  W.  Jones,  380  ;         (c)  fCamjUld  v.  Gilbert,  3  East, 
as  to  the  words  **  whereof  I  am  pos-  516;  Doe  d.  Chilcott  v.    White,  1 
setsed,"  in  this  case,  see  above  Hqgan  v.  £ast,  33 ;  Macvamara  v.  Lord  Whit- 
Jackson,  Cowp.  299 ;   Pitman  v.  Ste-  worth,  Geo.  Coop.  241.] 
vens,  15  East,  505;  Nash  v.  Hay,  5        (/)  IShaw  v.  Bull,  12  Mod.  592  ; 
Madd.  38  ;  C/tjfe  v.  Gibbons,  2  Lord  Piggott  v.  Penrice,  1  £q.  Ca.  Ab.  209, 
Raym.  1326;  Marchant  v.  Twisden,  c.  13  ;  but  sec  Doe  d.  Gillard  v.  Gil- 
Gifb.  £q.  Ca.  30  ;    Woollam  v.  Ken-  lard,  5  B.  &  A.  785  ;  Noel  v.  Hat/, 
worthy,  9  Ves.  137 ;  Bobb  v.  Pengore,  5  Madd.  38 ;  Thomas  v.  Phelps,  4 
11  East,  160 ;  Tmewell  v.  Perkins,  2  Russ.  348 ;  Doe  d.  Pratt  v.  Pratt,  6 
Atk.  102;  Hoe  d.  HeUing  v.  Yead,  Ad.  &  E.  180.] 
2  Bos.  &  Pull.  New  Rep.  214 ;  both        (g)  IDoe  d.  Spearing  v.  BuckUtnd, 
these  last  cases  were  much  relied  upon  6  Dum.  &  E.  610;  Doe  d.  Hurrell 
by  Gibbs,  C.  J.,  in  Doe  d.  Buniii/  v.  v.  Hurrell,  5  B.  &  A.  18  ;    Doe  d. 
Rout,  7  Taunt.  79.— Ed.]  Burkitt  v.  Chapman,  1  H.  Bl.  223 ; 

(c)  tTerrtU  v.  Page,  1   Ch.  Ca.  Newland  v.  Majoribanks,  5  Taunt. 

262;  Scoii  v.  Alherry,  Com.  Rep.  538 ;   Dunnage  v.  Whitey  1  Jac.  & 

337;  S.C.  1  Sq.  Ca.  Ab.  209,  c.  11;  Walk.  583.] 
TiUey  ▼•  Simpson,  referred  to,  Dum.        {h)  IHope  d.  Brcum  v.  Taylor^  1 

ft  E.  659,  m ;  J^gma  n  Jof^ma,  Burr.  M%\  Hardacrt  v«  N(u)v,5I>^xni« 


174  tMittfi—Form  and  Manner  \jbefare  Jan.  1,  1888.;J 

7.   Other  Devises. 
i)eviM  (o  a         Rollfe  V.  Buddev,  H.,  1724  (i).   Devise  of  a  bond  by  the  son 

Feme  covert     ,,.*',  ,',  ,^'  ••i^i 

10  her  sepa-    to  his  mothcr,  to  hcF  sole  and  separate  use  ;   it  is  her  sole  pro- 
^  ■**•        perty  in  equity,  and  her  assignment  of  it  is  good. 

So  in  the  case  of  Bennet  v.  Davis,  M.,  1725(A).  A  person 
seised  of  an  estate  in  fee,  devised  it  to  the  defendant's  wife,  who 
was  his  daughter,  for  her  separate  use,  without  any  limitation 
to  trustees ;  it  was  adjudged  that  the  husband  was  but  a  trustee 
for  the  wife. 
Deviae  (o  If  a  devise  be  made  to  a  man,  and  to  the  heirs  female  of  his 

HeinFemaic.  jj^jy  begotteu,  and  after,  the  devisee  hath  issue  a  son  and 
daughter,  and  dieth ;  here  the  daughter  shall  have  the  land 
and  not  the  son,  and  yet  he  is  the  most  worthy  person,  and 
heir  to  his  father.  But  because  the  will  of  the  dead  is,  that 
the  daughter  should  have  it,  law  and  conscience  will  so  too  (Z). 
Deviie  to  A  man  devised  his  personal  estate  for  the  use  of  his  relations^ 

uons.^^*"  without  specifying  any  in  particular,  or  using  any  other  words, 
and  made  an  executor,  and  died.  His  mother  and  three  sisters 
brought  their  bill,  as  nearest  relations,  for  a  discovery  and  ac- 
count of  the  personal  estate,  and  to  come  in  according  to  the 
statutes  for  distribution.  And  it  was  agreed  to  be  the  rule,  in 
construction  of  such  devises  to  relations,  that  those  who  would 
by  the  statutes  for  distribution  be  entitled  to  the  personal  estate, 
in  case  the  testator  had  died  intestate,  should,  upon  such  ge- 
neral devises,  be  admitted  in  the  same  proportion  only,  ^d 
the  Lord  Chancellor  Cowper  said,  he  thought  it  the  best  mea- 
sure for  setting  bounds  to  such  general  words,  and  that  it  had 
been  often  ruled  accordingly  in  that  court  (m). 

For  if  upon  such  general  devise  they  were  not  to  take  in  this 
manner,  it  would  be  uncertain  ;  for  the  relations  may  be  infinite. 
And  in  the  case  of  Carr  v.  Bedford,  30  Car.  8  (n),  where  the 
testator  devised  the  residue  of  his  estate  among  his  kindred 
according  to  their  most  need ;  it  was  determined  that  this  shall 
be  construed  according  to  the  statute  of  distribution. 

So  in  the  case  of  Thomas  v.  Holcy  M.,  1734  (o),  a  man  de- 
vised 500/.  to  the  relations  of  A,  to  be  divided  equally  between 
them.  A.  had,  at  the  testator's  death,  two  brothers  living,  and 
several  nephews  and  nieces  by  another  brother  \  it  was  deter- 
mined, that  no  relations  should  take  by  this  description  that 
could  not  take  by  the  statute  of  distribution. 

[[The  result  of  all  the  cases  is,  that  where  a  legacy  b  left 

&£.  716;  Doe  d,  Chillcott  y.WhitCj  and  Cases  on  Separate   Estate,  bj 

1  East,  33  ;  Marquess  of  Tichfield  v.  Sweet— Ed.] 

Uomcastle,  Rolls,  Trin.  T.  1838,  2  (k)  2  P.  Wms.  316. 

Jur.  610,  Langdale,  M.  R.]  (/)  Terms  of  the  Law,  "  Devne." 

(t)  Buub.  187.    [See  recent  cases,  (m)  Roach  y.  Hamrnond,  £.  1715, 

Tulkt  v.  Armstrong,    4  Jur.    34;  Prec.  Cha.  401 ;  2  Abn  £q.  Ca.  4M. 

Scarborough  v.    Bonnan,    ibid.  38 ;  (n)  2  Cba.  Rep.  1^ ;  2  Alxr.  £q. 

M^tardi  v.  Ckr'uty,  ibid.  699;  An-  Ca.  365. 

ktr$  w.  &miford,  ibid.  817,  UM;  ^o^  Cimi«T«&.2«1. 
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generally  *'  to  my  relations/'  the  money  will  be  distributed  ac-  neviie  to 
cording  to  the  statute  of  distribution  (p). — Ed.T  SSni**^* 

Whether  the  wife  is  a  relation  in  this  respect  nas  been  made 
a  question.  As  in  the  case  of  Davis  v.  Bailey,  Feb.  8,  1747. 
The  testator  by  his  will  gave  the  residue  of  his  personal  estate 
to  his  wife  for  life,  remainder  to  such  of  his  relations  as  would 
hare  been  entitled  by  the  statute  in  case  he  had  died  intestate. 
The  wife  claimed  a  moiety.  By  the  Lord  Chancellor  Hard- 
wicke :  Relation  here  means  kindred ;  the  wife  is  not  of  kin- 
dred, nor  a  relation  within  the  meaning  of  the  statute. 

And,  more  particularly,  in  the  case  of  Worsley  v.  Johnson, 
Mm  S7  Geo.  2  iq).  The  testator,  seised  in  fee,  deviseth  his 
estate  to  his  wife  for  life,  remainder  to  another  in  tail,  and  for 
want  of  issue,  the  reversion  in  fee  to  be  sold,  with  these  words : 
^'And  my  mind  is,  that  the  money  arising  from  the  sale,  be 
divided  amongst  such  of  my  relations,  and  in  such  manner,  as 
the  statute  of  distributions  directs"  Then  he  gave  other  lega- 
cies to  his  wife,  and  appointed  her  sole  executrix,  and  died, 
leaving  relations  of  his  own  blood,  and  his  said  wife,  who  mar- 
ried a  second  husband.  Then  the  wife  dies,  and  the  second 
husband  dies,  and  the  tenant  in  tail  dies  without  issue.  The 
I^aintiff  brings  his  bill,  as  executor  to  the  second  husband, 
praying  a  sale  of  the  estate,  and  a  moiety  of  the  money  thence 
arising,  as  tiie  representative  of  the  second  husband  to  the  wife, 
who  18  entitled  to  it  by  the  will,  as  a  relation  within  the  statute 
of  distribution.  Lord  Chancellor  Hardwicke :  '^  During  the 
course  of  this  cause  I  have  altered  my  opinion.  The  question 
arises  on  the  words  of  the  will  referring  to  the  statute  of  distri- 
bution, and  depends  upon  the  construction,  which  must  be 
agreeable  to  the  words,  and  to  the  intent  of  the  testator  to  be 
from  thence  collected.  The  question  is,  what  is  the  sense  of 
the  word  relation,  as  used  in  this  will.  In  a  proper  gram- 
matical sense  it  denotes  a  quality  in  the  abstract ;  but,  in  com- 
mon sense,  it  becomes  personal,  and  signifies  the  same  as  my 
kindred.  Now,  next  of  kindred  are  the  words  in  the  statute 
to  which  he  refers,  and  takes  in  only  relations  by  consanguinity 
or  by  blood.  Now  it  seems  strange  to  say,  that  a  man's  wife 
is  no  relation  to  him,  but  she  certainly  is  not  in  this  sense  nei- 
ther by  blood  nor  affinity.  The  etymologists,  when  they  speak 
of  consanguinity,  say,  that  it  is  vinculum  per sonarum  ab  eodem 
stipite  descendentium ;  and  of  affinity,  they  say,  uxor  non  est 
ajffinis,  sed  causa  affinitatis.  And  so  the  word  appears  to  be 
used  in  our  statutes ;  for  if  the  wife  was  of  kin  to  her  husband, 
she  would  exclude  all  the  rest,  as  being  the  nearest  of  kin.    So 

(p)   \Raach  v.  Hammond,  Prec.  Turn.  &  Russ.  161,  n.    So  in  a  case 

Cha.  401 ;  Withom  v.  Harrii,  2  Ves.  of  bequest  to  A.  and  his  l^;al  repre- 

sen.  527 ;  Green  v.  Howard,  1  Bro.  sentativet,  Cotton  v.  Cotton,  2  Bur. 

C.  C.  31 ;  Reiner  v.  Mowbray,  3  67.^Ei>.] 
Bro.  C.  C.  234;  Brandon  ▼.  Brandon,        {q)  3  Atk.  758. 
3  Swanit.  319;  Wfi^At  v.  jiikyru,  1 
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in  the  21  Hen.  8,  c.  5^  the  ordinary  shall  grant  administration 
to  the  widow,  or  next  of  kin,  which  distinguishes  the  wife  from 
the  kindred.  This  perhaps  would  be  too  nice  a  construction 
of  the  will,  unless  the  manifest  intent  of  the  testator  would 
warrant  it ;  for  wills  are  to  be  construed  according  to  common 
understanding,  and  not  by  nice  grammatical  distinctions.  Now 
in  this  will  he  has  made  an  ample  provision  for  the  wife ;  and 
whenever  he  gives  her  an  interest,  he  expressly  mentions  her. 
It  was  probable  that  this  remote  contingency  would  not  happen 
in  her  life,  and  he  could  never  intend,  that  her  representative! 
such  as  the  executor  of  a  second  husband,  should  carry  so  con- 
siderable a  share  from  his  own  blood.  Suppose  he  had  sudj 
my  own  relations^  he  would  certainly  be  construed  to  mean  his 
relations  by  blood.  Therefore,  in  this  strict  sense  of  the  words, 
the  wife  is  not  entitled  to  any  share.  And  I  condnue  in  the 
same  opinion  I  was  of,  in  the  case  of  Davis  v.  jBai/ey(r).  which 
is  expressly  to  this  point ;  and  therefore  I  dismiss  the  bill,  but 
without  costs  («)." 

Kindred.  [^Generally,  it  should  be  observed,  that  the  word  "  Idndredi" 

in  its  proper  signification,  means  such  persons  as  are  related 
hy  blood.  We  have  seen  in  the  case  of  Worsley  v.  JohntOHf 
that  a  wife  is  not  entitled  under  the  term  '^  relations,"  and  nei- 
ther husband  nor  wife  are  entitled  under  a  bequest ''  to  the  next 
of  kin  (/),"  to  either  of  them ;  but  a  wife,  though  primd  fade 
excluded  by  this  description,  may  be  included,  if  a  review  of 
the  whole  will  show  such  to  have  been  the  manifest  intention 
of  the  testator  («). 

Haifbiood.  [^Persous  related  to  the  testator  by  the  half  are  equally  of 
^'  kin  "  to  him  with  those  of  the  whole  blood,  and  equally  en- 
titled, with  respect  to  the  description  of  *^  nearest  of  kin**  in  a 
will,  to  every  preference  over  the  more  remote  kindred  of  the 
testator  (a:). 

Next  of  Kin.  I^The  result  of  all  the  authorities,  as  to  what  kin  the  descrip- 
tion **  next  of  kin*'  extends,  seems  to  be,  that  where  there  u 
no  evidence  that  the  testator  had  reference  to  the  statute  of  dis- 
tributions, or  to  a  division,  as  in  case  of  intestacy,  the  nearest 
of  kin  only  are  entitled  (y). — Ed.]] 

DeviMto  If  money  be  devised  to  younger  children,  where  there  are 

(jhlklren.  divers  daughters  and  a  son,  and  the  son  is  by  birth  a  younger 
child,  but  heir  at  law  to  the  inheritance,  the  son  shall  not  be 
considered  as  a  younger  child,  so  as  to  take  by  the  devise  («)• 


(r)  1  Ve8.8cn.  84. 

(s)  [1  Rop.  Leg.  108,  3rd  edit.] 

(t)  iNicholls  V.  Savage^  cited  in 
Bailei/  v.  Wright,  18  Ves.  52.] 

(ii)  \^Garrick  v.  Lord  Camden,  14 
Ves.  382,  Lord  Eldon.] 

{x)  CoUingwood  v.FacCf  1  Vent. 
424;  Brawn  v.  Wood,  Alleyn,  36.] 


(y)  lElmsUy  v.  Young,  2  M  &  K. 
780,  Lords  Commissioners  ShadweO 
and  Bosanquet,  and  see  Sir  W.  Graofs 
remarks  in  Smith  v.  Campbell,  19  Vei. 
404 ;  and  the  recent  case  of  ChpUm 
V.  Bulmer,  4  Jurist,  288.] 

{x)  Bretton  v.  Brtttom^  12  Csr.  2, 
1  Abr.  £q.  Ca.  202. 


aaiaW— JVww  and  Manner  ^before  Jan.  1,  1838.;]  177 

Reeves  v.  J3rymer{a).     Grandchildren  may  take  under  the  Gmndchu- 
description  of  children ;  but  they  are  only  entitled  from  neces-    ^*"' 
sity  ;  as  if  the  will  would  otherwise  be  inoperative  :  or  where 
by  other  words^  as  "  issue,"  it  clearly  appears  that  the  word 
"children"  was  used  not  in  the  proper  but  in  a  more  extensive 
sense  (ft). 

[[A  grandchild  by  marriage  is  not  entitled  under  the  de- 
scription of  "  grandchildren"  (c). 

^And  it  seems  to  be  now  established,  that  where  provisions  Yoonfcr 
are  made  for  younger  children,  to  the  exclusion  of  an  eldest      **'*"' 
son,  and  a  younger  son  becomes  an  eldest  before  the  time  of 
vesting,  or  (according  to  the  language  used  in  some  of  the 
authorities)  before  the  time  of  distribution,  such  younger  son 
is  to  be  excluded  (d). — Ed.]] 

In  the  case  oiBealev.  Beale,  H.,  1713(e),  the  testator, 
being  tenant  in  tail,  had  power  by  deed  or  will  to  charge  the 
lands  with  2000/.  for  portions  for  younger  children  living  at 
kis  death.  He  had  only  two  daughters,  and  the  younger  was 
born  after  his  death.  He  charged  the  lands  by  his  will  for 
raising  this  2000L  And  the  question  was,  whether  it  should 
be  raised.  It  was  objected,  that  the  elder  daughter  was  not 
entitled  to  any  part  of  it,  because  it  was  only  to  go  to  the 
younger  children,  and  the  younger  daughter  cannot  claim  any 
Mrt  of  it,  because  she  was  not  living  at  the  time  of  his  death. 
But  by  the  Lord  Chancellor  Harcourt :  "  The  eldest  daughter, 
thougn  first  born,  when  there  is  a  son,  hath  been  oflen  ruled 
to  be  a  younger  child.  Every  one  but  the  heir  is  a  younger 
child  in  equity ;  and  the  provision  which  such  daughter  will 
have  is  but  as  a  younger  child's,  in  regard  the  son  goes  away 
with  the  land  as  heir :  so  here,  the  estate  goes  all  to  the  re- 
mainder-man, who  is  hceres  factus,  and  neither  of  the  two 
daughters  is  heir.'*  And  as  to  the  younger  daughter,  he  said, 
**  It  would  be  very  hard  in  a  court  of  equity,  that  a  child, 
because  it  happened  not  to  be  born  at  such  a  time,  must  there- 
fore be  unprovided  for;  but  the  law  so  far  regards  an  in- 
fant (/)  in  ventre  sa  mei-e,  as  in  this  respect  to  look  upon  it 
as  living  at  the  time  of  the  father*s  death'*  {g), 

(a)  4  Ves.  692.  Matthetcs  v.  Paul,  3  Swanst.  334 ; 

(6)  Radcliffe  v.  Buckley,   10  Ves.  Savage  v.  Carroll,  1  Ball  &  B.  265 ; 

195  ;  [4  Mytne  &  Cr.  60;  Lord  Or-  Windham  v.  Graham,  1  Russ.  C.  C. 

Jord  V,  Churchill,  3  Ves.  &  Bea.  59,  331 :  and  as  to  younger  branches  of 

Sir  W.  Grant;  and  see  tlie  recent  case  a  family,  see  Doe  v.  Flemming,  2  Cr.» 

cit  Peel  V.  Catlam,  9  Sim.  372.— Ed.]  Mees.  &  R.  638.— Ed.] 

(c)  IBuuey  v.  Berkley,   2  Eden,  (e)  1  P.  Will.  244. 

196,  Lord  Northington ;  cf.  with  Jjord  (f)  [And  if  the  father  leave  mo- 

Offordv,  Churchiu,  3  Ves.  &  B.  59.]  ney  to  it  as  a  ^oilhumous  child,  and 

id)  TChadwick  v.  Doleman,  2  Vem.  happen  to  survive  its  birth,  it  will  still 

528 ;  Teynham  v.  Webb,  2  Ves.  sen.  be  considered   a  posthumous    child 

198,  210 ;    Hall  t.    Hewer 3   Amb.  within  the  meaning  of  the  will ;  Jag- 

203;  Loderv.  Loder,  2 Ves.  sen.  526 ;  gard  v.  laggard.  Pre.  Ch.  177. — Ed.] 

Broadmead  v.  Wood^  1  Bro.  C.  C.  77 ;  [g)  [See  also  the  cases  of  Butler  v. 
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Kmani  [^Where  there  are  legitimate  children  to  answer  the  deicrip- 

'*"^°'       tion  of  "  children,"  the  rule  of  law  ia,  that  legitimate  children 

only  will  take  {h) :   but  natural  children  who  have  acquired 

the  reputation  of  heing  the  children  of  a  particular  person 

Srior  to  the  date  of  the  will,  are  competent  to  take  aooer  the 
escription  of  children  (t). — Ed.] 
Efuiefqmnif  March  2,  1738,  Owen  v.  Owen(J).  The  testatrix  derised 
Mbidii  .  ^1^^  residue  of  her  personal  estate  to  her  two  nieces,  equatltf  to 
be  divided  between  them,  and  appointed  them  executrixes  ac- 
cordingly. One  of  the  nieces  aied  in  the  life  of  the  teatatriz. 
Tlic  question  was,  whether  a  moiety  of  the  residue  should  go 
to  the  next  of  kin  as  undisposed  of  by  the  will  j  or  the  devise 
to  the  two  nieces  was  a  joint-tenancy,  and  the  whole  residue 
should  go  to  the  surviving  niece.  By  the  Lord  Chancellor 
Hardwicke :  "  It  is  clear  to  me,  that  if  both  of  the  nieces  bad 
been  living,  the  words  equally  to  be  divided  would  have  made 
a  tenancy  in  common  and  not  a  joint-tenancy ;  for  though 
these  words  in  a  strict  settlement  at  common  law-  have  never 
been  determined  barely  of  themselves  to  make  a  tenancy  ia 
common,  yet  in  a  will  it  is  settled  that  these  words  will  make 
a  tenancy  in  common,  both  with  regard  to  real  and  personal 
estate." 
SvJr<t  In  the  case  of  Rigden  v.  Valier,  March  S5,  1751  (A),  the 

rJir.  question  arose  on  a  deed  poll,  which  began  in  this  manner; 
"  To  all  Christian  people,  &c.  1,  George  Everinden,  in  coi^ 
"  sideration  of  natural  love  and  oSection,  &c.,  and  for  the  firm 
"  settling  and  assuring  of  all  my  real  and  personal  estate  on 
"  my  wife  and  children  after  my  decease,  dispose  thereof  in 
"  the  manner  following :  I  give,  grant  and  confirm  to  my 
"  daughter  Margaret,  &c.  [This  was  not  in  question.]  Also, 
"  I  give,  grant  and  confirm  to  my  two  daugliters,  Margaret 
"  and  Hannah,  the  rents  and  profits  of  the  land  called  W., 
"  during  the  life  of  my  wife,  equally  to  be  divided  betwixt  my 

"  said  daughters,  paying  to  ray  wife  per  annum ;  and 

"  after  her  decease,  to  them  and  their  heirs,  equally  to  bt 
"  divided  betwixt  them.  Also,  I  give,  grant  and  confirm 
"  to  my  five  daughters  all  my  personal  estate,  equally  to  be 
"  divided  betwixt  them,  after  all  my  debts  and  funeral  charges 
"  paid  and  satisfied."  This  deed  was  signed  and  sealed  oy 
George  Everinden,  in  the  presence  of  three  witnesses.     He 

Duneombe,  1  P.  Wini.  449 ;  Heneage  (h)  IB^lcy  v.  MoUard,  1   RoM. 

v.  Kecnlokc,  2  Atk.  456 ;  I'ierton  v.  4  M,  581] 

Garnet,  2  Bro.  C.  C.  38 ;    Wal  v.  [i)  [  Witkinum  v.  Adam,  I  Vtt.  fc 

'J-'Ae  Lord  Primate  of  Ireland,  3  Bro.  Bca.  422-^454.      See  alio  EtrU  r. 

C.  C  148;  Spauxr  v.  Spenctr,  Lord  WiUon,  Sir  W.  Gnmt,  17  Vm  620^ 

Langdale,  M.  R.,  2Keen,  GS9;  and  532;  HndGi>n/<nir.Gon/oii,l  Hem. 

the  recent  cue  of  Scarubrick  v.  Ec-  141 ;  Oncion  v.  Dwwum,  Msdd.  It 

tUtlon,  5  C.  &  Fin.  3S8 ;  and  ai  to  Geld.  292.] 

children  entitled  to  remduc.  La  Roehe  (j  )  I  Atk.  494. 

V.I)aviei,3You.8iC.612;  JarviiY.  Ik)  2  Vei.  253. 
J'<»it^9Sim.Si9.~ED.1 


(BttflUf— i^mn  and  Manner  ]jbefare  Jan.  1, 1838.]]  179 

and  his  wife  died.  Hannah^  one  of  the  daughters,  married  SitateMntiiv 
Rigden,  by  whom  she  had  the  plaintiflFs,  and  died.  The  ques-  *^  ^J^™** 
tion  was,  whether  Margaret  and  Hannah  took  as  joint-tenants      ^^ 

or  as  tenants  in  common.     If  the  latter,  the  plaintifl^,  who ^''*'^' 

brought  their  bill  for  an  account  of  the  rents  and  profits  of  a 
moiety  of  the  estate  given  to  Margaret  and  their  mother 
Hannah,  and  claimed  as  coheirs  of  Hannah,  were  right.  If 
the  former,  the  whole  survived  to  the  defendant  Margaret,  as 
die  sorrivor  of  her  sister.  By  the  Lord  Chancellor  Hard- 
wicke :  "  This  case  depends  upon  a  deed  or  writing,  which, 
though  executed  as  a  deed,  I  am  not  sure  was  intended  to 
take  efiect  as  such.  It  begins  as  a  deed  poll :  but  it  is  a  dis- 
position of  the  whole  real  and  personal  estate  of  Everinden^ 
and  to  take  place  from  his  decease,  and  in  consideration  of  the 
natural  love  and  affection  he  bore  to  his  wife  and  children. 
If  it  be  not  construed  as  a  will  or  covenant  to  stand  seised 
(and  being  in  consideration  of  natural  love  and  affection, 
Aough  by  a  single  deed  without  livery,  it  may  be  considered 
to  be  a  covenant  to  stand  seised),  it  will  be  void,  being  without 
Bvery,  and  because  a  freehold  cannot  pass  in  futuro.  But  by 
way  of  covenant  to  stand  seised  it  may  be  good ;  for  that 
operates  not  by  transmutation  of  the  possession,  but  the  use 
remains  in  the  grantor  till  taken  out  of  him  by  force  of  the 
consideration.  The  present  question  arises  upon  a  very  liti- 
gated point  in  the  books,  though  clear  enough  in  one  view. 
in  a  trt//,  the  words  equally  to  be  divided  certainly  create  a 
tenancy  in  common,  though  this  at  first  was  doubted  ;  nay,  the 
m'ords  equally  or  share  and  share  alike  have  the  same  effect. 
Bat  it  is  said  that  there  is  not  sufficient  authority  to  establish 
these  words  to  make  a  tenancy  in  common  in  a  deed,  and  that 
the  books  take  the  law  to  be  otherwise.  It  is  true  the  books 
do  so  generally ;  and  yet  there  is  no  solemn  determination  that 
I  can  find,  where  it  has  been  adjudged  against  a  title,  that  the 
words  equally  to  he  divided  will  not  create  a  tenancy  in  com- 
mon in  a  deed.  The  only  determination  that  hath  been,  was 
in  the  case  oi  Fisher  v.  Wig  (Z),  which  hath  been  relied  on  as 
a  judgment  of  the  Court  of  King's  Bench,  that  these  words 
make  tenancy  in  common  in  a  deed.  But  it  is  objected  that 
tins  is  a  case  of  doubtful  authority,  being  on  the  opinion  of 
only  two  judges  against  so  great  a  man  as  Lord  Chief  Justice 
Holt;  and  it  is  apprehended,  too,  that  this  judgment  was 
afterwards  reversed.  I  have  made  inquiry,  and  cannot  find 
that  it  was,  or  that  even  a  writ  of  error  was  brought ;  so  that 
this  judgment  yet  stands,  and  is  so  far  an  authority  that  this 
construction  in  regard  to  the  words  equally  to  be  divided 
making  a  tenancy  in  common,  took  place  in  the  case  of  the 
surrender  of  the  copyhold  lands.    Another  case  has  been  cited 

(0  Lord  Raym.  623;  1  P.  Vm.  14. 
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E«ta(ecqaaiiy  at  the  bar,  which,  if  rightly  reported,  is  in  point,  2  Vent.  361. 

^^^Bi'den^  But  I  havc  caused  the  register's  books  to  be  searched,  and 
V.         can  find  no  decree  to  warrant  the  report ;  but  notwithstanding 

_J^^:.  ^  this,  there  might  have  been  such  a  case,  and  it  is  taken  by 
Gould  that  there  was.  Another  case  is  mentioned  at  the  end 
of  Fisher  v.  Wiff,  by  Northey ;  but  the  records  have  been 
searched,  and  there  is  no  possibiHty  of  finding  it.  Smith  v. 
Johnson  too  is  another  authority,  such  as  it  is.  In  regard  to 
the  case  before  me,  upon  the  best  consideration  I  can  give  it, 
I  am  inclined  to  be  of  opinion  that  the  deed  or  instrument,  call 
it  what  you  will,  has  created  a  tenancy  in  common ;  and  that 
to  say  otherwise  would  be  a  manifest  contradiction  to  the  in- 
tention of  a  father  providing  for  his  children.  Though  none 
has  a  greater  reverence  for  the  opinion  of  Lord  Chief  Justice 
Holt  than  I  have,  I  think  the  arguments  of  the  other  judges 
are  founded  more  on  the  reason  and  nature  of  the  thing  than 
liis  lordship's ;  and  that  his  proceeded  from  the  artificial  and 
refined  reasoning  of  the  law,  and  are  deduced  firom  a  great 
deal  of  fine  learning  drawn  from  argument  in  other  cases. 
The  arguments  of  Mr.  Justice  Gould  have  great  weight,  and 
are  by  no  means  satisfactorily  answered.  Indeed  that  case 
was  on  a  surrender  of  copyhold  lands  in  the  lord's  court ;  and 
the  two  judges  argued  it  was  not  to  be  considered  with  great 
strictness,  but  as  a  will :  whereas  Holt  contended  that  it  should 
be  construed  as  a  deed ;  and  in  one  thing  he  is  certainly  right, 
that  the  surrender  of  copyhold  lands  to  uses  is  not  to  be  con- 
sidered on  the  foot  of  uses,  being  not  within  the  statute  of 
uses ;  and  therefore  such  a  surrender  is  only  a  direction  of 
the  lord  whom  to  admit ;  and  when  admitted,  the  surrenderee 
is  not  in  by  the  grant  of  the  lord  but  by  the  surrender.  If 
the  arguments  of  the  judges  had  any  weight  in  that  case,  they 
must  have  full  as  much  in  this,  being  on  a  covenant  to  stand 
seised.  But  it  is  objected  that  there  is  no  warrant  to  construe 
a  deed  to  uses,  as  to  the  limitations  and  words  of  it,  with 
greater  latitude  than  a  conveyance  by  way  of  feoffment  or  any 
other  conveyance  at  common  law ;  and  that  strange  confusion 
would  arise  if  the  words  of  a  deed  on  the  Statute  of  Uses 
should  be  taken  in  a  larger  sense  than  they  would  bear  in  a 
conveyance  at  common  law.  This  is  true  in  general ;  for  the 
statute  joining  the  estate  to  the  use,  it  becomes  one  entire 
conveyance  by  force  of  the  statute.  But  some  restriction 
must  be  added  to  this.  The  words  of  limitation,  to  be  sure, 
must  be  construed  in  the  same  sense  as  at  common  law.  But 
when  there  are  words  of  regulation  or  modification  of  the 
estate  (as  the  words  equally  to  be  divided  are),  and  not  words 
of  limitation,  I  think  there  is  no  more  harm  in  giving  them  a 
greater  latitude  in  deeds  on  the  statute  of  uses,  which  aie 
trusts  at  common  law,  than  in  feoffments,  which  at  all  times 
have  been  strict  conveyances.  The  case  upon  that  occaiion 
cited  by  Gould  is  very  material,  where  the  intendment^  not  the 
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words,  of  the  special  verdict   influenced  the  determination,  f^^^^^ 
Consider  the  argument  from  thence  to  the  present  case.     The      Ridden 
only  distinction  taken  between  the  construction  of  words  in  a      ^^^ 

special  verdict  and  in  other  cases,  is,  that  in  a  special  verdict  •■ — 

they  may  be  taken  more  largely  than  in  pleading;  and  there- 
fore it  is  often  said,  that  a  description  which  would  be  bad  in 
a  count  or  plea  may  be  good  in  a  verdict,  and  taken  by  the 
intendment  of  the  jury :  but  there  never  was  any  book  that 
said  that  words  may  be  taken  more  loosely  in  a  special  verdict 
than  in  a  deed,  ft  is  admitted  that  if  the  deed  had  been  in 
this  manner,  to  hold  one  moiety  to  one  and  her  heirs,  and  the 
other  moiety  to  the  other  and  her  heirs,  this  had  been  good, 
not  only  in  such  a  deed  as  this,  but  likewise  in  a  feoffment. 
And  considering  how  the  sense  of  the  words  equally  to  be 
divided  is  to  be  construed,  there  is  no  reasonable  difference 
between  the  two  cases.  Thus  the  matter  stands  on  the  foot 
and  authority  of  Fisher  v.  Wig,  But  there  are  other  reasons 
which  greatly  strengthen  the  present  case  in  favour  of  the 
plainti^.  The  first  is  this :  here  is  a  parent  making  a  pro- 
vision for  his  children  (who  were  five  in  number)  and  for  his 
wife ;  if  the  children  were  to  take  this  estate  intended  for  the 
support  of  each  of  them  and  their  future  families,  as  joint- 
tenants,  the  share  of  any  one  who  should  happen  to  die  would 
not  descend  for  the  maintenance  of  his  children  and  posterity, 
but  survive  to  the  other  joint-tenants,  a  disposition  by  no 
means  reasonable,  nor  likely  to  be  supposed  agreeable  to  the 
intention  of  the  father.  And  this  court  has  always  used  a 
great  latitude  in  pursuing  the  intent  of  the  parties,  in  constru- 
ing a  deed  to  make  a  tenancy  in  common  or  a  joint-tenancy, 
though  the  words  equally  to  be  divided  have  been  omitted ; 
and  have  determined  therefore  that  if  two  men  jointly  and 
eaually  advance  a  sum  of  money  on  a  mortgage  in  fee,  and 
take  a  security  to  them  and  their  heirs,  there  shall  be  no  sur- 
vivorship ;  and  so  if  they  foreclose  an  estate,  it  shall  be  divided 
betwixt  them,  because  their  intention  is  supposed  to  be  so. 
It  has  been  said,  indeed,  if  two  men  make  a  purchase,  they 
may  be  supposed  to  buy  a  kind  of  chance  between  them,  and 
to  intend  that  the  survivor  shall  be  entitled  to  the  whole.  But 
it  has  been  determined,  that  if  two  purchase,  and  one  advance 
more  than  the  other,  there  shall  be  no  survivorship,  though 
there  be  no  such  words  as  equally  to  be  divided,  or  to  hold  as 
tenants  in  common ;  which  shows  how  strongly  the  courts 
have  leaned  against  survivorship,  and  erected  a  tenancy  in 
eommon,  by  construction,  or  the  intention  of  the  parties. 
Consider  how  nearly  this  comes  to  the  case  in  question :  and 
ibis  court  always  considers  provisions  for  children  as  having 
an  equitable  consideration ;  and  therefore,  though  such  volun- 
tary dispositions  cannot  be  preferred  to  debts  for  valuable  con- 
riderationi  yet  they  are  always  preferred  to  other  No\utv\»x^ 
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Eftaueqaaiiy  dispositions.     But  George  Everinden  has  himself  put  his  own 
^^xMm^  construction  on  the  words,  by  the  disposition  of  his  personal 
▼.        estate,  which  is  allowed  to  make  a  tenancy  in  common.    Be- 
■  ^^^^'      sides  this  appears  to  be  as  near  a  testamentary  act  as  possible, 
nor  do  I  know  why  it  may  not  be  proved  as  a  will,  notwith- 
standing the  solemnity  of  the  execution  by  sealing  and  de- 
livery;  according  to  the  case  of  Kibbet  v.  Lee{r),  and  a  late 
determination  in  the  King's  Bench  in  the  case  of  Trimmer  v. 
Jackson  (m).     And  it  is  admitted  that  in  a  will  these  words 
make  a  tenancy  in  common,  and  I  think  it  ought  to  be  so  here. 
My  opinion  therefore  at  present  is,  that  agreeable  to  the  case 
of  Fisher  v.  TFt^r,  strengthened  by  the  farther  observations 
already  made,  the  plaintiffs  are  entitled  to  a  division  of  the 
estate." 
Gcodiuie        So  in  the  case  of  Goodtitle  v.  Stoakes,  in  the  King's  Bench, 
stJahet,     H.,  26  Geo.  2.     By  indentures  of  lease  and  release,  dated  in 
the  year  1695,  and  made  between  John  Gurl  and  his  wife  of 
the  one  part,  and  William  Purefoy  and  Peter  Capper  of  the 
other  part,  the  said  John  Gurl  granted  and  released  to  the  said 
Purefoy  and  Capper,  and  their  heirs,  the  lands  in  question,  to 
the  use  of  such  and  so  many  of  the  children  of  the  said  Gurl, 
on  the  body  of  his  said  wife  begotten,  in  such  manner,  and  in 
such  shares,  as  the  said  John  Gurl  should  appoint;  and  in  de- 
fault of  such  appointment,  to  the  use  ofallsuch  children  eqwMy 
to  be  divided^  with  a  remainder  to  the  right  heirs  of  the  said 
John  Gurl.    John  Gurl  died  without  making  any  appointment, 
leaving  his  widow  and  children,  Richard,  Jane,  Peter,  and 
Wilmot.     The  question  was,  whether  by  the  words  ''  to  the  uu 
of  all  such  children  equally  to  be  divided^*  the  children  took  as 
tenants  in  common,  or  as  joint  tenants,  in  which  case  Wilmot, 
who  married  the  defendant,  being  the  only  surviving  child, 
would  take  the  whole.     Lee,  C.  J.,  delivered  the  opinion  of 
the  court :  '^  This  case  depends  upon  the  clause  (above-men- 
tioned).    The  defendants  have  insisted  they  ought  to  take  as 
joint  tenants.     Joint  tenants  must  be  to  the  land  in  one  right, 
and  by  one  joint  title,  and  they  must  have  one  joint  freehold. 
Tenants  in  common  take  differently,  as  is  laid  down,  1  Inst 
sects.  292,  296,  297,  from  which  it  does  appear,  that  no  par- 
ticular words  are  necessary  to  create  a  tenancy  in  common. 
The  question  then  comes  to  this.  Whether  the  children  do  not 
take  several  freeholds,  with  a  several  occupation  ?     To  make 
them  tenants  in  common  would  be  to  construe  every  word  in 
this  deed  as  operative.     No  words  in  a  devise  or  a  grant  shall 
be  construed  void  if  they  can  be  construed  otherwise  consist- 
ently (n).     There  is  no  doubt  at  this  time  of  day  but  that  the 
words  equally  to  be  divided^  in  a  will,  make  a  tenancy  in  com- 
mon.   In  the  case  in  Cro.  Eliz.  443,  695,  it  was  first  deter- 

(0  Hob.  313.  (ffi)  Vide  ante.  (n)  3  Lit.  373. 
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mined  to  be  so.  There  is  no  determination  where  in  a  deed  b«<«|«>  i^^ 
to  uses  they  will.  It  has  been  objected,  they  have  a  joint  title  ^m7 
in  the  fireenold,  and  the  words  equally  to  be  divided  will  not  GoodHtu 
sever  it  And  though  the  statute  of  uses  executes  the  use  to  jteaJM. 
the  possession,  yet  it  leaves  the  estate  subject  to  the  same  uses. 
The  intent  cannot  prevail  here :  and  these  words  in  a  convey- 
ance at  common  law  would  not  create  a  tenancy  in  common. 
But  the  question  here  is,  not  whether  the  joint  title  is  severed, 
but  whether  any  joint  title  is  conveyed.  If  land  be  ^iven  to  A. 
and  B.  to  hold  one  moiety  to  A.  and  his  heirs,  ana  the  other 
moiety  to  B.  and  his  heirs,  they  take  as  tenants  in  common. 
And  where  the  grantor,  in  the  same  clause,  and  unoJlatUy  uses 
the  words  equally  to  be  divided,  he  intends  to  convey  an  equal 
property  in  the  land,  and  to  the  fee,  to  each.  This  is  the  opi- 
nion of  Popham  (p)  in  his  argument.  I  cannot  think  the  clause 
here  is  nugatory,  or  of  no  effect.  The  intent  of  the  party 
operates  to  pass  the  whole  fee.  There  is  no  rule  in  law  to 
prevent  the  court  from  making  a  construction,  according  to  the 
mtent  of  the  party,  in  a  deed.  The  true  reason  why  the  words 
equally  to  be  divided  make  a  tenancy  in  common  is  from  the 
apparent  intent  that  the  estate  should  be  divided.  And  such  a 
construction  ought  to  be  made  if  there  be  no  rule  to  the  con- 
trary; and  no  precise  words  are  necessary.  The  case  in  2 
Ventr.  365,  is  in  point :  A  covenant  to  stand  seised  to  the  use 
of  A.  for  life,  and  after  to  two,  equally  to  be  divided  (/»).  If  a 
verdict  find  that  a  man  hath  two  parts  of  a  manor,  or  the  like, 
to  be  divided  into  three  parts,  they  are  tenants  in  common  by 
the  intendment  of  the  verdict ;  and  if  in  a  verdict,  there  is  no 
reason  why  not  in  a  deed  (g).  A  conveyance  by  way  of  use 
shall  be  construed  as  a  will  with  respect  to  the  intention  of  the 

girties.  The  case  of  Fisher  v.  Wig  cannot  now  be  departed 
om ;  it  is  mentioned  in  the  case  of  Philips  v.  Stringer,  as  if 
this  judgment  had  been  reversed,  but  it  was  not.  Tne  whole 
reasoning  of  Holt's  argument,  in  the  said  case  of  Fisher  v.  Wig, 
18  applied  to  the  supposition  of  a  conveyance  at  common  law, 
but  It  does  not  from  that  appear  what  his  opinion  would  have 
been  upon  a  direct  deed  to  uses  as  here.  In  the  case  of  Rig- 
den  V.  Valier,  Lord  Hardwicke,  C.  J.,  declared  upon  the  best 
consideration  he  could  give  the  case,  that  he  was  inclined  to 
think  that  the  words  equally  to  be  divided,  whether  in  a  will  or 
deed,  create  a  tenancy  in  common."  And  judgment  was  given 
for  the  plaintiff  by  the  whole  court. 

And  in  the  case  of  Peat  v.  Chapman,  Aug.  3,  1750(r),  the  Retidiietobe 
testator  devised  all  the  rest  and  residue  to  be  divided  betwixt  t?d^*5  ***' 
two.     By  Sir  John  Strange,  Master  of  the  Rolls :   This  must 
be  understood  to  be  equally  divided,  and  is  a  tenancy^in  com- 
mon ;  and  by  the  death  of  one  in  the  life  of  the  testator,  his 
moiety  shall  not  survive  to  the  other  devisee  of  the  residue,  but 

S\  Cro.  Mz.  696.  (q)  Leigh  v.  Brace^  Carth.  343. 

)lIiift.l9J,A.  (r)lVes.542. 
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be  considered  as  undisposed  of  by  the  will,  and  divided  among 

the  next  of  kin  as  if  no  devise  thereof  had  been  (r). 

DKpodLioii         \^^^  disposition  of  the  residue  is  sometimes  considered  a 

S**^^    ffift  to  a  class.     In  Barber  v.  Barber  (*),  Lord  Cottenham 

aJal"  *       reviewed  several  of  the  cases  on  this  subject,  expressing  bim- 

B„i„     self  as  follows : — 

»  !i»r  C"  '^^^  question  to  be  decided  is,  who  are  the  legatees  ?     It 

is  quite  clear  that,  if  the  legatees  had  not  been  appointed  exe- 
cutors, the  gifl  to  them  would  have  created  a  tenancy  in  common, 
and  therefore  that,  upon  the  failure  of  the  gift  to  any  one,  bis 
share  would  have  been  undisposed  of,  and  that  the  three  others 
could  not  have  claimed.  And  it  is  equally  clear  that,  if  any 
other  condition  had  been  imposed  upon  these  four  tenants  in 
common,  upon  which  their  title  to  the  legacy  was  to  depend, 
and  one  had  refused  to  perform  the  condition,  his  share  would 
have  been  undisposed  of,  and  that  the  other  three  could  not 
have  claimed  it.  The  ground  upon  which  the  title  of  the  exe- 
cutors who  proved  is  rested  leaves  these  propositions  untouched; 
for  it  stands  upon  this  ground,  that  the  gift  is  to  a  class,  and 
that  the  three  executors  who  proved  constitute  the  class ;  and 
it  was  contended  that  there  was  no  distinction  between  a  gift  to 
executors  as  tenants  in  common,  and  a  gift  to  certain  persons 
as  tenants  in  common  who  are  afterwards  appointed  executors. 
\^"  This,  as  all  other  questions  of  construction,  must  depend 
upon  the  intention.  A  gift  to  a  class  implies  an  intention  to 
benefit  those  who  constitute  the  class,  and  to  exclude  all  others  ; 
but  a  gift  to  individuals,  described  by  their  several  names  and 
descriptions,  though  they  may  together  constitute  a  class,  im- 
plies an  intention  to  benefit  the  individuals  named.  In  a  gift 
to  a  class  you  look  to  the  description,  and  inquire  what  indivi- 
duals answer  to  it;  and  those  who  do  answer  to  it  are  the 
legatees  described.  But  if  the  parties  to  whom  the  legacy  is 
given  be  not  descril}ed  as  a  class,  but  by  their  individual  names 
and  additions,  though  together  constituting  a  class,  those  who 
may  constitute  the  class  at  any  particular  time  may  not,  in  any 
respect,  correspond  with  the  description  of  the  individuals 
named  as  legatees.  If  a  testator  give  a  legacy  to  be  divided 
amongst  the  children  of  A.  at  a  particular  time,  those  who  con- 
stitute the  class  at  the  time  will  take;  but  if  the  legacy  be 
given  to  B.,  C,  and  D,,  children  of  A.,  as  tenants  in  common, 
and  one  die  before  the  testator,  the  survivors  will  not  take  the 
sbare  of  the  deceased  child.  The  question  must  be,  was  the 
intention  to  bequeath  to  those  who  might,  at  the  time,  consti- 
tute the  class,  or  to  certain  individuals  who,  it  was  supposed, 
would  constitute  it?  Such  would  appear  to  be  the  question 
to  be  asked,  and  the  point  to  he  ascertained ;  but  the  more 

(r)  ISee (he meat caaw of  Pmntll  Soche  v.  Dmitt,  ilnd.  312,  innotki 

T.  Davit,    1  Beav,  932;     £i  parte  Jarvit  v.  Pond,  9  Sim.  549.— En.] 

ffm^,  re  Bimmgham  and  Utrby  (.0  (3  Mylaa  Sc  Cr.  698.] 
Raiiw^Act,  3yon.&C,610;  Lu 
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important  inquiry  is,  whetker  the  authorities  justify  and  support  dismmiuob 
this  view  of  the  case.  Sae  wiST** 

t"  In  Page  v.  Page{t\  decided  by  Lord  King  in  1728,  and  ^^^ 

approved  by  Lord  Talbot  in  1734,  there  was  the  gift  of  a  resi- 

due  to  six  persons,  to  each  one-sixth ;  and  they  were  appointed 
executors.  It  was  held  that  the  one-sixth  of  one  who  died  in 
the  lifetime  of  the  testator  lapsed  for  the  next  of  kin.  In  this 
case  there  is  a  gift  to  four  equally,  to  be  divided  betwixt  them, 
i.e.  to  each  one-fourth.  In  Owen  v.  Owen(u)  the  testator  gave 
the  residue  of  his  estate  to  his  two  nieces,  to  be  equally  divided 
between  them,  and  appointed  them  executrixes.  One  died  in 
the  testator's  lifetime ;  and  Lord  Hardwicke  said  that  he  had 
followed  Page  v.  Page  in  Holderness  v.  Reyner ;  and  that 
the  reasoning  of  Sir  J.  Jekyll,  in  Hunt  v.  Berkley y  could  not 
be  supported ;  and  held  that  the  share  intended  for  the  de* 
ceasea  niece  lapsed  for  the  benefit  of  the  next  of  kin,  and  did 
not  go  to  the  surviving  niece. 

Q"  In  Knight  v.  Gould  {x),  the  gift  was  of  the  residue  *  to 
my  executors  hereinafter  named,  to  pay  my  debts,  legacies, 
8lc.,  and  also  to  recompense  them  for  their  trouble,  equally 
between  them;*  and  three  persons  were  then  named  execu- 
tors, one  of  whom  died  in  the  testator's  lifetime;  and  Sir  John 
Leach  first,  and  Lord  Brougham,  upon  appeal,  held,  that  the 
two  survivors  were  entitled  to  the  whole  (y).  The  latter  relied 
upon  two  grounds  principally,  first,  that  the  persons  to  take 
were  those  who  were  to  perform  the  duties,  and  the  survivors 
were  such  persons ;  secondly,  that  the  gift  was  to  the  execu- 
tors as  a  class  in  terms ;  for  the  words  ^  hereinafter  named' 
were  mere  surplusage,  inasmuch  as  the  result  would  have 
been  the  same  if  they  had  been  omitted,  it  being  absolutely 
necessary  to  name  them  in  order  to  appoint  them.  In  that 
case  the  gift  was  to  executors  described  as  such ;  in  this,  it  is 
to  individuals  particularly  named  and  described.  In  that,  the 
fiind  given  was  what  should  remain  after  part  had  been  ad- 
ministered. Those  who  were  to  take  and  those  who  were  to 
administer  were  considered  as  identical. 

[[**  The  result,  therefore,  of  the  authorities,  supposing  them 
strictly  to  apply,  is  in  favour  of  the  claim  of  the  next  of  kin. 
There  is  the  case  of  Paae  v.  Page,  decided  by  Lord  King, 
and  approved  by  Lord  Talbot,  and  in  two  cases  approved  and 
acted  upon  by  Lord  Hardwicke;  whereas,  in  support  of  the 
claim  of  the  acting  executors,  there  is  only  the  case  of  HuntY. 
Berkley,  decided,  indeed,  by  a  high  authority.  Sir  Joseph 
Jekyll,  but  disapproved  by  Lord  Hardwicke,  and  overruled 
by  every  subsequent  case  in  which  the  point  has  arisen.  It  is 
also  to  be  observed  that  the  case  of  Hunt  v.  Berkley  would 
not,  if  it  were  clearly  a  right  decision,  necessarily  govern  the 

(0  £2  P.  WiM.  489.]  (j)  [Mos.  47.] 

(II)  [1  AtL  494.]  (y)  [2  Mylue  &  Keen,  295.1 
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DiwMWtm  present  case;  because,  in  that  caie,  the  residuary  legatees  and 
«H  wiiui  '  the  executors  were  the  same,  and  the  decision  must  have  pn>- 
c^*       cecded  upon  this,  that  the  testator  did  in  fact  intend  to  give 

the  residue  to  whomsoever  of  the  parties  named  might  be  hi» 

executors.  But  it  is  clear  that,  if  Page  v.  Page,  Soldernett 
V.  Reyner,  and  Otoen  v.  Owen,  be  right,  they  necessarily  in- 
clude the  present  case; 'the  claims  of  the  next  of  kin  being 
much  stronger  in  this  case  than  in  any  of  those;  inasmuch  as, 
in  all  those  cases,  those  named  residuary  legatees  and  execu- 
tors were  the  same ;  so  that  the  question  might  arise,  whether 
the  intention  was  to  give  the  residue  to  the  individuals,  or  to 
the  class  which  tbey  composed;  whereas,  in  the  present  case, 
the  residuary  legatees  do  not  constitute  any  class  to  which  a 
name  can  be  given,  without  including  the  description  of  resi- 
duary legatees.  If  the  three  surviving  executors  to  whom  the 
share  of  the  residue  was  given  are  entitled,  they  must  be  so 
entitled  as  constituting  the  class  intended  to  be  benefited;  but 
what  is  the  class  which  they  so  constitute?  Not  the  executors? 
because  there  were  two  other  executors  named  besides  the  per- 
sons intended  to  be  so  benefited;  and  although  the  two  others 
also  declined  to  prove,  so  that  the  three,  in  fact,  are  the  only 
acting  executors,  yet  the  class  of  executors,  as  contemplated 
by  the  testator,  consisted  of  six;  and  there  was  cleariy  no 
intention  to  give  the  benefit  to  such  of  tlic  six  as  might  act  as 
executors,  for  that  might  have  given  the  benefit  to  the  two. 
This  case,  therefore,  has  nothing  in  common  with  Knight  i. 
Gould,  or  any  other  case  in  which  the  gif\  has  been  construed 
to  he  in  favour  of  such  as  might  act  as  executors.  If,  then,  the 
class  intended  to  take  be  not  such  as  might  at  the  time  be  the 
executors,  it  must  be  such  of  the  executors  named  as  might  at 
the  time  be  also  of  the  number  of  the  residuary  legatees  named; 
but  that  is  only  another  mode  of  describing  the  residuary  lega- 
tees ;  and,  if  their  situation  as  residuary  legatees  be  considered, 
they  are  only  tenants  in  common  of  the  residue,  between  whom 
there  can  be  no  survivorship. 

t"  There  sceras  also  to  be  some  confusion  in  terms  in  con- 
sidering legatees  as  constituting,  as  such,  a  class  for  the  pur- 
pose in  question.  They  have  no  existence  as  a  class  except 
under  the  description  in  the  will.  To  such  persons  a  testator 
may  undoubtedly  give  a  right  of  survivorship  infer  se,  by  ex- 
pressly directing  it,  or  by  creating  a  joint  tenancy.  The  first 
the  testator  in  this  case  has  not  done,  and  the  second  he  has, 
in  terms,  excluded,  by  creating  a  tenancy  in  common ;  and  he 
could  not  have  intended  that  those  who  proved  should  take 
the  whole  in  the  event  of  some  not  proving,  and  not  in  the 
event  of  their  dying  before  him.  To  effectuate  a  gift  to  those 
of  the  class  he  has  himself  constituted,  who  may  be  in  a  con- 
dition to  take  at  a  particular  time,  he  must  have  used  exprei- 
sjons  from  which  that  intention  may  be  fairly  deduced,  ouch 
an  intention  cannot  be  deduced  fitom  &  ^  ta  four  penoni  b7 
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name,  between  whom  the  share  of  the  residue  is  to  be  divided.** 

— EdO 
Perkins  v.  Bauntan  (z).    Frances  Nott  gave  by  her  will,  a  Leney 

*'  to  S.  B.  and  W.  B.  1500/.  jointly  and  between  them."  W.  'Ui'^T^'i"'^ 
B*  survived  S.  B.,  and  insisted  that  the  joint  legacy  survived,  JJi^*'' 
and  that  he  was  entitled  to  the  whole.  But  by  Lord  Thur* 
loWj  C. :  ^^  The  one  word  here  is  jointly,  the  other  between 
them;  they  must  be  so  put  together  as  to  effectuate  the  intent. 
In  HawM  V.  Haws  (a)  it  is  laid  down,  that  if  words  are  so  in- 
consistent that  they  cannot  stand  or  be  reconciled  together,  the 
court  must  reject  those  words  which  are  least  consistent  with 
the  intention  of  the  testator.  The  intent  here  was  to  give  to 
each  an  usable  interest,  as  it  is  a  sum  of  money  which  resolves 
between  them ;"  and  his  lordship  decreed  that  the  survivor 
was  not  entitled  to  the  whole  legacy. 

A  devise  of  all  a  man's  goods  and  mortgages  to  his  execu-  neviM  or 
tors,  is  a  good  devise,  and  will  pass  all  the  lands  mortgaged ;  ^!IlS^e 
for  the  equity  of  redemption  passeth  to  the  devisee  (J).  ""^' 

But  by  a  general  devise  of  all  lands,  tenements  and  heredi- 
taments, a  mortgage  in  fee  shall  not  pass,  unless  the  equity  of 
redemption  be  foreclosed;  and  if  after  such  devise  made,  a 
foreclosure  is  had,  yet  such  estate  shall  not  pass  by  those  ge- 
neral words  of  lands,  tenements,  and  hereditaments,  because  a 
foreclosure  is  considered  as  a  new  purchase  of  the  land.  The 
interest  of  the  land  must  be  somewhere,  and  cannot  be  in  abey- 
ance ;  but  it  is  not  in  the  mortgagee,  and  therefore  must  re- 
main in  the  mortgagor.  If  a  man  devises  his  estate,  and  after 
makes  a  mortgage  in  fee,  it  is  a  total  revocation  in  law,  yet  in 
equity  it  is  a  revocation  only  pro  tanto.  And  the  mortgagee, 
with  regard  to  the  inheritance,  is  a  trustee  for  the  mortgagor 
till  a  foreclosure  (c). 

TAs  to  whether  securities  for  money  will  pass  the  legal  fee 
in  lands,  see  Renvoise  v.  Cowper  (d),  and  Matter  v.  Thomas  (e), 
in  which  the  vice-chancellor  obtained  an  opinion  from  the 
judges  of  the  Common  Pleas. — Ed.]] 

By  the  word  lands,  an  advowson  will  not  pass:  but  by  Advowioa, 
hereditaments  it  may  (/).  Pam'itenti. 

But  fee  farm  rents,  portions  of  tithes,  or  any  other  right 
out  of  lands,  will  pass  by  a  devise  of  lands  (g). 

Where  lands  are  appointed  to  be  sold,  and  it  is  not  said  by  Un^*  to  be 
whom,  the  executor  ought  to  sell,  because  he  is  the  person  ******  ^  ^ 
entrusted  with  the  execution  of  the  will  (£).     And  a  court  of 
equity  will  compel  the  heir  at  law,  and  all  other  proper  parties, 
to  join  in  the  sale  (A). 


i: 


i)  1  Bro.  118.  (g)  Viner,  Devise,  K. 

a)  3  Atk.  (A)     Vide    poit,     "  Payment    of 

(b)  God.  O.  L.  477 ;  Cro.  Car.  37.  Debt$:' 
e)  1  Aik.  605;  2  Bac.  Abr.  83.  (i)  Law  of  Test.  121 ;  Law  of  Ex. 

/)  [Madd.  &  Geld,  371 .]  221. 
e)  [6  Sim.  115 ;  10  Bing.  44.1  (k)  1  Aik.  490. 
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Lands  to  be        H.,  26  EHz.,   Vinccnt  V.  Lee  {I).     A  special  verdict  was 
^^^'  found,  that  A.  was  seised  of  certain  lands  in  fee,  and  devised 

the  same  in  tail,  and  if  the  donee  died  without  issue,  that  his 
said  lands  should  be  sold  by  his  sons  in  law,  he  in  truth  having 
five  sons  in  law ;  one  of  his  sons  in  law  died  in  the  life  of  the 
donee,  and  after  the  donee  dieth  without  issue,  and  then  the 
four  of  the  sons  in  law  sold  the  land :  and  it  was  adjudged  that 
the  sale  was  good,  because  they  were  named  generally,  by  his 
sons  in  law,  and  the  lands  could  not  be  sold  by  them  all ;  and 
the  words  of  the  will,  in  a  benign  interpretation,  are  satisfied 
in  the  plural  number,  albeit  they  had  but  a  bare  authority. 
But  if  they  had  been  particularly  named,  it  had  been  other- 
wise. 

But  if  a  man  deviseth  lands  to  his  executors  to  be  sold,  and 
maketh  two  executors,  and  the  one  dieth,  yet  the  survivor  may 
sell  the  land,  because  as  the  estate,  so  die  trust  shall  survive. 
And  so  note  a  diversity  between  a  bare  trust,  and  trust  coupled 
with  an  interest  (m). 

Yet  in  neither  of  those  cases,  albeit  one  refuse,  can  the  other 
make  sale  to  him  that  refused ;  because  he  is  party  and  privy 
to  the  last  will,  and  remaineth  executor  still  (n). 

And  hereupon  Lord  Coke  says,  his  advice  to  them  that  make 
such  devises  by  will,  in  order  to  make  it  as  certain  as  they 
can,  is,  that  the  sale  be  made  by  his  executors  or  the  survivors 
or  survivor  of  them,  if  his  meaning  be  so,  or  by  such  or  so 
many  of  them  as  take  upon  them  the  probate  of  his  will,  or  the 
like.  And  it  is  better  to  give  them  an  authority  than  an  estate, 
unless  his  meaning  be  they  should  take  the  profits  of  his  lands 
in  the  mean  time,  and  then  it  is  necessary  that  he  devise,  that 
the  mean  profits  till  the  sale  shall  be  assets  in  their  hands ;  for 
otherwise  they  shall  not  be  so  (o). 

For  where  the  testator  deviseth  that  his  executors  shall  sell 
his  land,  there  the  land  descendeth  in  the  mean  time  to  the 
heir :  and  until  the  sale  be  made,  the  heir  may  enter  and  take 
the  profits.  But  when  the  land  is  devised  to  his  executor  to 
be  sold,  there  the  devise  taketh  away  the  descent,  and  vesteth 
the  estate  of  the  land  in  the  executor,  and  he  may  enter  and 
take  the  profits,  and  make  sale  according  to  the  devise.  And 
in  such  case  the  executor  is  bound  to  sell  so  soon  as  he  can ; 
for  that  the  mean  profits  taken  before  the  sale  shall  not  be 
assets;  and  therefore  he  might  otherwise  take  advantage  of 
his  own  laches  (p). 

Where  there  is  a  devise  of  lands  to  trustees  to  sell,  to  pay 
debts,  the  heir  shall  have  the  surplus  (9). 

(/)  1  Inst  113.  on  the  Doctrine  of  Comimethe  Com' 

(m)  Ibid.  version  in  Mr.  Jarman's  Treatise  oo 

(n)  Ibid.  Wills,  vol.  i.  c.  xix;  and  to  Mr.  V, 

(0)  Ibid.  Williams  on  Executora  and  Adminii-' 

(p)  1  Inst  236.     [The  reader  is  trators,  p.  5 13 J 
/iiitoer  referred  to  a  very  able  chaipteT       ^q)  'Va^  otTti^  114« 
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For  whatever  interest  in,  or  profits  out  of  a  real  estate,  are  iu«nuiog 
undisposed  of  by  a  testator,  the  same  shall  descend  to  the  Se'soVpiM 
heir ;  and  he  takes  them  not  by  the  will,  or  the  intent  of  the  tw  the  Heir, 
testator,  but  they  are  cast  upon  him  by  the  law,  for  want  of 
some  other  person  to  take(r). 

Thus,  the  testator  by  will  devised  all  his  lands  to  trustees 
to  sell,  and  dispose  of  the  money  as  he  by  writing  should  ap- 
point ;  and  for  want  of  such  appointment,  to  his  four  nephews. 
The  testator  by  writing  appoints  his  trustees  to  pay  several 
sums  to  several  persons,  but  not  to  near  the  value  of  the  land. 
It  was  held  that  the  nephews  should  not  have  the  residue,  but 
that  the  heir  at  law  should  have  it,  as  an  interest  resulting,  and 
not  disposed  of  («). 

A  person  devised  his  real  estate  to  his  executors,  to  be  sold 
for  payment  of  debts ;  the  surplus,  if  any  be,  to  be  deemed 
personal  estate,  and  to  go  to  his  executors,  to  whom  he  gave 
20/.  a  piece.  It  was  decreed,  that  the  surplus  should  be  a 
trust  for  the  heir  at  law.  And  the  same  was  afterwards  affirmed 
in  parliament  (^). 

Where  a  testator  directs  his  real  estate  to  be  sold,  and  the 
produce  blended  with  his  personal,  and  wills  the  whole  away, 
equaUy  disregarding  his  heir  and  next  of  kin ;  if  any  of  the 
legatees  die  before  the  testator,  such  part  of  their  legacy  as 
arose  from  the  realty  shall  result  to  the  heir  at  law ;  and  such 
as  arose  from  the  personalty  shall  go  to  the  next  of  kin  (u). 

The  testator  devised  to  his  nephew  several  lands,  to  hold  to 
him  and  his  heirs  for  ever,  in  trust  to  be  sold  for  payment  of 
all  his  debts  and  legacies,  within  a  year  afler  his  death,  and 
made  him  executor,  but  gave  him  no  legacy. 

It  was  held,  that  there  was  no  resulting  trust  for  the  heir 
at  law ;  for  then  the  executor,  who  is  taken  notice  of  as  his 
nephew,  would  have  nothing  for  his  trouble  (v).  [[But  where 
a  testator  directs  his  personal  estate  to  be  converted  into  real 
for  several  purposes,  some  of  which  fail,  the  heir  is  noty  afler 
satisfying  the  purposes  which  can  take  efifect,  entitled  to  the 
personalty,  as  being  impressed  with  the  character  of  realty  (a:). 

[[The  doctrine  to  be  inferred  from  all  the  adjudged  cases  is,  Doctrine  of 
that  where  a  real  estate  is  devised  in  fee  upon  trust  for  a  per*  '     *   "*** 
son  incapable  of  taking^  or  who  is  not  sufficiently  defined,  or 
who  dies  in  the  testator's  lifetime,  or  who  disclaims  the  estate, 
the  beneficial  interest  in  the  estate  so  derived  results  to  the  heir 
at  law  (y)  ;  and  that  as  legacy  to  such  heir  does  not  exclude 

(r)  Cas.  Talb.  44.  (v)  Cunningham  v.  Mellishf  Prec. 

(s)  City  of  London  v.  Garway,  2  Ch.  31 ;  2  Vera.  247. 

Vern.  571.  (jr)  [Hereford y.  Ravenhill,  1  Beav. 

(*)    Countess  of  Bristol  v.   Hun-  481.] 

gerford,  2  Vera.  645.  Q/)  IWych  v.  Packington,  3  Bro. 

(tt)  Digby  V.  Legard,  before  Lord  P.  C.  Toml.  ed.  44 ;  Hobart  v.  Coun- 

Bathurst,  3  P.  Wins.  22  n.;  Akroyd  ten  of  Suffolk,  2  Vera.  644;  S,C.\ 

T.  SmOhson,  1  Bro.  503;  Robinson  £q.  Ca.  Ab.  272,  pi.  7;  Hartopp's 

y.  Taylor,  2  Bro.  589;  William  v.  case,  1  Leon.  253.] 
Coade,  10  Yes.  500. 
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ChattGl  In- 
terest nndli* 
pofcd  of. 


Lands  de- 
vised for 
Pajrment  of 
DebtSf  &c. 


him  from  the  resulting  trust  {z).  It  should  be  observed,  that 
where  the  portion  of  real  estate  left  undisposed  of  is  a  chattel 
interest,  it  devolves  upon  the  heir  as  personalty,  and  is  trans- 
missible to  his  personal  representative  (a). 
Exceptions.  [[There  is  also  an  exception  to  the  doctrine  of  resulting 
trusts  in  the  case  of  gifts  to  charity ;  the  rule  being,  that  where 
lands,  or  rents  of  lands  given  to  charitable  purposes,  which  at 
the  time  exhaust,  or  are  represented  to  exhaust  the  whole 
rents,  and  those  rents  increase  in  amount,  the  excess  from  such 
increase  shall  be  appropriated  to  the  charity,  and  not  pass  as  a 
resulting  trust  to  the  heir  (i). 

[[But  this  question  can  only  be  raised  upon  wills  prior  to 
the  passing  of  9  Geo.  2,  c.  ^,  which  prohibited  charitable 
dispositions  of  lands  (c). — Ed.]] 

If  lands  be  devised  for  payment  of  debts,  the  executor  may 
sell,  though  authority  be  not  specially  given  him ;  but  other- 
wise, if  such  devise  had  been  for  legacies  only,  or  for  raising 
portions,  or  the  like ;  for  in  such  case  there  had  been  no  re- 
medy but  in  chancery  against  the  heir  (rf). 

If  lands  be  devised  on  trust,  out  of  the  rents  and  profits  to 
pay  debts  and  legacies,  if  the  rents  and  profits  will  not  raise 
It  in  a  convenient  time,  the  trustees  may  sell :  for  the  words 
profits  of  lands,  especially  when  to  pay  debts  or  portions^ 
imply  any  profits  that  the  land  will  yield,  either  by  selling  or 
mortgaging  (e). 

If  lands  be  devised  to  be  sold  for  payment  of  portions,  and 
one  of  the  children  dies  after  the  portion  is  due,  and  before 
the  lands  sold,  the  administrator  of  the  child  is  entitled  to  the 
money  (/)• 

For  lands  devised  to  be  sold,  or  in  trustees'  hands,  for  pay- 
ment of  debts,  portions,  or  the  like,  are  to  be  deemed  as  money 
so  far  as  there  are  any  such  to  be  paid :  and  so  money  devised 
to  buy  lands,  is  to  be  deemed  as  lands.  But  with  respect  to 
the  heir  at  law  or  residuary  legatee,  the  lands  so  given  in  trust, 
or  devised  for  payment  of  debts  or  legacies,  shall  be  deemed  as 


(x)  [Starkey  v.  Brooks,  1  P.  W. 
390;  Randall  v.  Boobey,  2  Vera. 
425 ;  North  v.  Crompton,  1  Cha.  Ca. 
196;  Ha/M2avv.  Jfu(/so/i,  3  Ve8.2l0; 
Countess  of  Bristol  v.  Hungerford,  3 
Vera.  645,  cited  above ;  S.  C.  1  Eq. 
Ca.  Ab.  272,  pi  7;  but  these  are 
cases  in  which  the  trust  has  been  held 
not  to  result,  there  being  an  apparent 
intention  to  give  the  devisee  a  benefi- 
cial interest  as  well  as  a  legal  estate. 
HiU  V.  Bishop  of  London,  I  Atk.  618. 
See  also  Hallidav  v.  Hudson,  3  Ves. 
210.  Compare  wiih  King  v.  Iknison, 
1  Ves.  &  B.  273.  See  also  Rogers 
F.  Rogers,  3  P.  W.  193;  &  C.  Ca. 
temp.  lUbot,  268.] 


(a)  ILevet  v.  Needham,  2  Veiii. 
138;  Wych  V.  Packington,  3  Bro. 
P.  C.  Toml.  ed.  44.] 

(6)  [Theiford  School  case,  8  Co. 
130;  Duke's  Chan.  Uses,  71,  28; 
Sutton  Colefield's  case,  10  Rep.  31 ; 
Attorney- (jeneral  v.  Johnson,  Amb. 
190,  Ld.  Hardwicke's  Remarks;  At- 
torney-General V.  Mayor  of  Bristol, 
2  Jac.  &  Walk.  307,  Lord  Eldon'i 
Remarks.] 

(c)  [See  titles  C)at:italU  mm, 
vol.  i.  and  4Xortmatn,  vol  iL  of  dus 
work.] 

(d)  1  Keb.  14. 

ie)  1  P.  Win.  415. 
Xh  1  Vem.  276i 
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land;   and  he  may,  by  paying  the  debts  or  legacies^  pray  a  LuMkd«- 
conveyance  {g).  PiymSt  ©r 

So  if  money  be  devised  to  be  laid  out  in  land,  and  settled  on  ^^^^*  *^ . 
a  man  and  his  heirs,  he  may  come  into  court,  and  pray  to  have 
the  monev,  and  that  no  purchase  may  be  made ;  for  no  other 
has  any  mterest  in  it.  But  if  he  die  before  it  is  paid  or  laid 
out  in  land,  and  the  question  is  between  the  heir  and  executor 
who  shall  have  it,  the  heir  shall  have  it,  and  it  shall  be  con- 
sidered as  land;  first,  because  the  heir  in  all  cases  is  favoured: 
and  secondly,  if  the  executor  should  have  it,  it  would  be  against 
the  words  of  the  will,  which  gave  it  to  the  heir  (A). 

The  purchaser  of  land  is  in  general  not  bound  to  look  to  the 
application  of  the  purchase-money  (i). 

\ln  King  v.  DenUon  (A),  Lord  Eldon  said,  "  If  I  give  to  When  «>« 
A.  and  his  heirs  all  my  real  estate,  charged  with  my  debts,  t©  tE«"D5^ 
that  is  a  devise  to  him  for  a  particular  purpose,  but  not  for  ^***** 
that  purpose  only.  If  the  devise  is  upon  trust  to  pay  my  debts, 
that  18  a  devise  for  a  particular  purpose,  and  nothing^  more ; 
and  the  effbct  of  those  two  modes  admits  just  this  difference. 
The  former  is  a  devise  of  an  estate  of  inheritance  for  the  pur- 
pose of  giving  the  devisee  the  beneficial  interest,  subject  to  a 
particular  purpose :  the  latter  is  a  devise  for  a  particular  pur- 
pose, with  no  intention  to  give  him  any  beneficial  interest 
Wlwre,  therefore,  the  whole  legal  interest  is  given  for  the 
purpose  of  satisfying  trusts  expressed,  and  those  trusts  do  not 
in  tneir  execution  exhaust  the  whole,  so  much  of  the  beneficial 
interest  as  is  not  exhausted  belongs  to  the  heir :  but  where 
the  whole  legal  interest  is  given  for  a  particular  purpose,  with 
an  intention  to  jrive  to  the  devisee  of  the  legal  estate  the  bene- 
ficial interest,  if  the  whole  is  not  exhausted  by  that  particular 
purpose,  the  surplus  goes  to  the  devisee ;  as  it  is  intended  to 
be  riven  to  him." 

pt  has  been  much  discussed  whether,  if  in  a  series  of  con- 
secutive limitations^  a  particular  estate  be  void  in  its  creation, 
the  remainders  immediately  expectant  on  such  estate  are  acce- 
lerated ;  or  whether  the  interest  in  question  descends  to  the 
testator's  heir  at  law  as  real  estate  undisposed  of.  In  the  case  of 
T^regonvoell  v.  Sydenham^  decided  by  the  House  of  Lords  (Z),  it 
seems  to  have  been  decided  in  favour  of  the  heir  at  law(m). — Ed.T 

Devise  of  a  rent  charge  to  his  younger  son,  towards  the  Devise  npon 
education  and  hringing  nim  up  in  learning ;  it  is  not  condi-  c^^^'^^^^^nC")* 
tional,  and  he  shall  have  the  rent,  though  not  brought  up  in 
learning,  and  the  words  {towards  his  education)  are  only  to 
show  the  intent  and  consideration  of  the  payment  of  the  sum  (o). 


{g)  9  Mod.  170.  (m)  [See  Jarman  on  Wills,  vol.  i. 

S)  -     -■ 

(0  , . 

and  n.  marriage,  see  poit^  p.  209; 

(ft)  [1  Ves.  &  B.  272.]  dition  not  to  give  trouble  to  executor, 

(i)  [3  Dow,  194.]  post,  p.  213.— £d.] 

ip)  2  Lev.  16i. 


Ih)  Free.  Cha.  544.  p.  513.1 

m  Smith  V.  Guyon,  1  B.  10,  186,        (n^  [For  devises    in  restraint  of 

d  n.  mamaffe,  see  t}ost»  p.  209;  and  con- 
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Devise  upon        Dcvise  of  lands  to  his  wife  for  life,  remainder  to  liis  second 
— — ^^    son  in  fee ;  provided,  if  his  third  son  shall  within  three  months 
after  the  wife's  death  pay  500/.  to  the  said  second  son^  his 
executors  or  administrators,  then  he  devised  them  to  the  said 
third  son  and  his  heirs.     The  third  son  died^  leaving  the  wife. 
Then  the  wife  died.     The  heir  of  the  said  third  son  may  enter 
upon  the  lands,  upon  payment  or  tender  of  the  500/.     It  is  not 
a  condition,  but  an  executory  devise  (o). 
Meaning  of        Notc,  Executorjf  is  Said  to  be  where  an  estate  in  fee,  created 
DSS!?/'**tJd  ^y  ^^^^  ^^  ^^^»  ^s  ^^  ^^  afterwards  executed  by  entry,  livery, 
o'"ConUn-    writ,  or  the  like.     Estates  executed  are  when  they  pass*  pre- 
Ser."   "*  °   sently  to  the  person  to  whom  conveyed,  without  any  after  act 
And  an  executory  devise  is,  where  a  future  interest  is  devised 
that  vests  not  at  the  death  of  the  testator,  but  depends  on  some 
contingency  which  must  happen  before  it  can  vest     If  a  par- 
ticular estate  is  hmited,  and  the  inheritance  passed  out  of  the 
donor,  this  is  a  contingent  remainder ;  but  where  the  fee  by 
a  devise  is  vested  in  any  person,  and  to  be  vested  in  another 
upon  contingency,  this  is  an  executory  devise.     And  in  all 
cases  of  executory  devises  the  estates  descend  until  the  contin- 
gencies happen  (p). 

[[It  should  be  further  remarked,  that  it  is  settled  law  that 
when  a  devise  is  capable,  according  to  the  state  of  the  olnecis 
at  the  death  of  the  testator,  of  taking  efiect  as  a  remainder,  it 
shall  not  be  construed  to  be  an  executory  devise  (y). — Ed.]] 

Devise,  If  my  son  and  my  two  daughters  die  without  issue 
of  their  bodies,  then  all  my  lands  shall  remain  and  come  to  my 
nephew  and  his  heirs.  Here  no  estate  is  devised  to  the  son 
and  daughters  by  implication ;  the  words  only  import  a  desig- 
nation or  appointment  of  the  time  when  the  land  shall  come  to 
the  nephew,  namely,  when  the  son  and  two  daughters  shall 
happen  to  die  without  issue,  and  not  before.  For  no  estate 
being  created  to  the  son  and  daughters,  the  nephew  can  take 
nothing  by  way  of  remainder,  for  that  must  descend  to  the  heir 
at  law.  A  remainder  cannot  depend  upon  an  absolute  fee 
simple,  that  being  but  the  residue  of  an  estate.  For  when  all 
a  man  has  of  an  estate,  or  anything  else  is  given  or  gone  away, 
nothing  remains,  and  no  other  or  further  estate  can  be  given 
or  disposed,  and  therefore  no  remainder  can  be  of  an  absolute 
fee  simple.  Yet,  in  another  respect,  an  estate  in  fee  may  be 
devised  to  one,  and  to  be  in  another  upon  a  contingency,  as 

(o)  M.y  5  Geo  A,  Marks  V,  Marks,  maindcrs    and   Ezecotorv   Deriaet. 

)0  Mod.  420.  [But  see  Jarman  on  Willis,  note  (c), 

(p)  The  reader  will  find  much  pro-  vol.  i.  p.  781.] 

fount!  learning  on  this  branch  of  law,  (q)  iPurefoy  v.  Rogers,  2  Lev.  39; 

conveyed  in  an  elegant  and  perspi-  Reeve  v.  Long,  Cax^,3l0;  Goodri^fit 

cuous  manner,  in  the  writings  of  tne  y.  Cornish,  4  Mod.  258.] 
late  Mr.  Feame  on  Contingent  Re- 
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defitult  of  paying  a  sum,  or  such  a  one's  dying  without  issue  i>eviM«poii 
living  the  other,  or  such  like  (r).  Co«mioiii> 

A  man  devised  his  lands  to  one,  and  devised  also  that  the 
said  devisee  should  pay  a  rent  to  A.,  and  that  A.  might  distrain 
for  it ;  and  if  the  devisee  fail  of  the  payment  of  the  rent,  that 
the  heirs  of  the  devisor  might  enter.  This  is  a  good  distress, 
and  a  good  condition  («). 

Devise  to  his  wife ;  proviso,  and  my  will  is  that  she  shall 
keep  my  house  in  good  repair ;  this  is  a  good  condition.  So 
a  devise  of  lands  to  one,  paying  10/.  to  another,  is  a  good  con- 
dition (i). 

Devise  of  100/.  to  his  wife,  for  and  in  discharge  of  her  dower, 
is  a  condition  that  she  shall  not  have  the  100/.  till  she  make 
a  (tischarge  of  her  dower  («). 

If  a  man  deviseth  land  to  an  executor  to  be  sold,  this  amounts 
to  a  condition  (or). 

The  mortgagee  by  will  remits  part  of  the  mortgage  monev 
and  all  the  interest,  if  the  rest  be  paid  within  three  years.  If 
the  mortgagor  doth  not  pay  within  three  years,  he  loses  the 
benefit  of  the  bequest  (y). 

If  lands  are  devised  in  fee,  upon  condition  that  the  devisee 
shall  not  alien,  this  condition  is  void ;  and  so  it  is  of  a  feoff- 
ment, grant,  release,  confirmation,  or  any  other  conveyance 
whereby  a  fee  simple  doth  pass.  For  it  is  absurd  and  repug- 
nant to  reason,  that  he  who  hath  no  possibility  to  have  the 
land  revert  to  him,  should  restrain  his  feoffee  in  fee  simple  of 
all  his  power  to  alien.  And  so  it  is  if  a  man  be  possessed  of  a 
lease  for  years,  or  of  a  horse,  or  of  any  other  chattel  real  or 
personal,  and  give  or  sell  his  whole  interest  or  property  therein 
upon  condition  that  the  donee  or  vendee  shall  not  alien  the 
same,  this  is  void ;  because  his  whole  interest  and  property  is 
out  of  him,  so  as  he  hath  no  possibility  of  a  reverter ;  and  if 
such  condition  should  be  good,  it  would  oust  him  of  all  the 
power  which  the  law  gives  him,  which  would  be  against  reasoui 
and  therefore  such  a  condition  is  void  (z). 

When  the  devise  is  to  an  infant,  when  he  shall  be  bom,  or 
to  a  daughter  when  she  shall  be  married,  it  shall  descend  to 
the  heir  in  the  mean  time  (a). 

The  testator,  having  the  reversion  of  lands  of  which  another 
was  tenant  for  life,  devised  the  lands  to  a  man  when  he  should 
marry  his  daughter.  The  tenant  for  life  dies.  The  lands  shall 
descend  until  the  devisee  shall  marry  the  daughter  (5). 

If  executors  or  others  who  are  put  in  trust  by  devise  to  sell, 
or  the  like,  will  not  perform  the  trust,  the  heir  may  enter  (c). 

A  devise  of  lands  was  made  to  the  eldest  daughter,  paying 

(r)  Vaugk  259, 270.  (x)  1  Inst.  236.  (a)  1  Sid.  153. 

(0  1  Lev.  269.  (y)  lCha.Ca.51.  (b)  1  Keb.  802. 

(0  1  Lev.  174.  (z)  1  Init  223.  (c)  Br.  Devise,  46. 
(«)  Cro.Eltf.274. 
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DeviwBpon    IQOZ.  to  the  sccond  daughter,  and  100/.  to  the  third  daughter; 

_^11J!^L^  and  if  the  eldest  daughter  did  not  pay  the  100/.  to  the  second 
daughter  by  such  a  day^  then  the  testator  devised  the  land  to 
the  second  daughter,  she  paying  her  sister's  portion  by  a  certain 
day ;  and  if  she  did  not  pay,  then  he  devised  the  land  to  the 
third  daughter.  It  was  resolved,  this  was  not  in  the  nature  of 
a  mortgage  to  be  redeemable  after  the  time  of  payment  was 
over;  but  that  the  eldest  daughter  not  paying  at  the  time 
appointed,  the  second  daughter  should  have  the  land,  and  the 
elaest  had  no  relief  (rf). 

The  testator  devised  lands  to  one,  upon  condition  to  pay 
30,000/.  to  his  grand-daughter  and  heir  at  law,  to  wit,  lOOOf. 
a  year  for  the  first  sixteen  years,  and  2000/.  a  year  after  till  the 
whole  should  be  paid.  Of  which,  1000/.  being  in  arrear,  the 
heir  enters.  It  was  resolved  by  Cowper,  Lord  Chancellor, 
that  the  devisee  of  the  lands  should  be  relieved  upon  paying 
the  1000/.  with  interest,  the  court  declaring  that  they  would 
relieve  wherever  they  could  give  satisfaction  or  compensation 
for  the  breach  of  the  condition  {e). 

Where  the  devisee  who  is  to  perform  the  condition  is  heir 
at  law,  notice  of  a  condition  must  be  given  to  him,  because  he 
having  a  title  by  descent  need  not  take  notice  of  any  will,  unless 
it  be  signified  to  him  ;  but  where  the  devisee  is  a  stranger,  and 
not  heir,  he  must  inform  himself  of  the  estate  devised  to  him, 
and  upon  what  terms,  and  must  take  notice  of  the  condition  at 
his  peril  (/). 

DeviM  tend-       Dcviscs,  as  wcll  as  Other  settlements,  which  tend  to  intro- 

tJuy? ***'***  duce  perpetuity,  are  void;  for  wills,  though  favourably  ex- 
pounded, are  yet  to  be  construed  according  to  the  common 
rules  of  the  courts  at  law  and  equity ;  hence  it  is,  that  a  devise 
to  John  and  his  heirs,  the  remainder  to  Thomas  and  his  heira, 
is  void;  for  that  the  law  in  no  case  will  allow  a  limitation  of  a 
fee  simple  upon  a  fee  simple ;  because  by  a  devise  to  John 
and  his  heirs,  the  devisor  hath  transferred  the  whole  estate  to 
him,  and  then  the  limitation  over  must  be  impertinent  and  void, 
when  the  devisor  before  had  given  the  whole  estate.  Nor  can 
his  devise  be  good  by  way  of  future  interest,  or  a  remainder  to 
vest  upon  a  contingency ;  because  no  man  can  say  when  the 
heirs  of  John  will  fail :  and  to  allow  the  remainder  to  Thomas 
to  be  good  upon  such  a  distant  contingency,  is  to  perpetuate 
the  estate  in  the  family  of  John,  to  preserve  a  remainder  or 
interest  in  Thomas,  which  probably  may  never  vest  {g). 

But  though  the  law  will  not  allow  a  present  remainder  to  be 
limited  upon  a  fee,  yet  a  future  contingent  estate  may  be  limited 
upon  a  fee,  where  the  contingency  upon  which  it  is  to  vest  is 

(d)  2  Freem.  206.  treatise  on  Wills ;  and  the  recent  etsei 

(e)  1  Salk.  156;  2  Vem.  594.  of  Hawkes  v.  Baldwin,  9  Sim.  855; 
m  Cart  94;  1  Ventr.  200.  [See     Wilson  v.  Mount,  i  Jur.  262;  Xemnr 

further,  on  this  subject,  Mr.  Jarman's    v.  Lennox,  ibid.  5.— Ed.] 
chapters  on  Executory  Devises  and        (^g)  Gilb.  116;  2  Bac  Afar.80. 
Bequ^tSf  and  on  CouditionB,  in  lus 
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to  happen  in  a  short  time :  and  therefore^  if  a  devise  be  made  dcvIm  tend. 
to  Jcmn  and  his  heirs,  and  if  he  die  without  issue,  living  tJfiy?  ^^'^' 
Thomas,  then  to  Thomas  and  his  heirs,  there  nothing  vests 
immediately  in  Thomas,  because  the  whole  estate  is  transferred 
to  John  I  yet  the  limitation  is  good  by  way  of  executory  in- 
terest or  devise,  because  it  is  to  vest  on  a  contingency  which 
is  to  happen  on  a  life  in  being,  therefore  out  of  the  inconve- 
nienee  or  danger  of  a  perpetuity ;  because  John  is  only  tied 
up  from  alienating  but  for  life,  and  his  heirs  are  at  liberty  to 
dispose  of  it  after  the  death  of  Thomas  (A). 

The  utmost  length  that  has  hitherto  been  allowed  for  the 
eontingency  of  an  executory  devise  to  happen  in,  is  that  of  a 
fife  or  lives  in  being,  and  one  and  twenty  years  afterwards. 
As  when  lands  are  devised  to  such  unborn  son  of  a  feme  covert 
as  shall  first  attain  the  age  of  twenty-one,  and  his  heirs,  the 
otmost  length  of  time  that  can  happen  before  the  estate  can 
vest,  is  the  life  of  the  mother  and  the  subsequent  infancy  of  her 
son;  and  this  hath  been  decreed  to  be  a  good  executory  devise (t). 

[[In  the  case  of  Cadelly.  Palmer  (j)^  Mr.  Baron  Bayley  deli-  Tme  Limiu 
vwred  the  unanimous  opinion  of  the  judges  in  the  House  of  aySt^pi?. 
Lords,  that  the  true  limit  of  the  rule  against  perpetuities  was  p*''"'***- 
*  a  Hfe  or  Hves  in  being,  and  twenty-one  years  without  refer* 
enee  to  the  infancy  of  any  person  whatever.'^ — Ed.]] 

nellttsoti  V.  Woodford {k).  Testator  devised  his  real  estates, 
of  the  annual  value  of  near  SOOO/.,  and  other  estates,  directed 
to  be  purchased  with  the  residue  of  his  personal  estate, 
amounting  to  above  600,000/.,  to  trustees  and  their  heirs,  &c.| 
upon  trust  during  the  lives  of  the  testator's  sons.  A.,  B.,  and 
Cf.,  and  of  his  grandson,  D.,  and  of  such  other  sons  as  A.  now 
has  or  may  have;  and  of  such  issue  as  D.  may  have ;  and  of 
such  issue  as  any  other  sons  of  A.  may  have ;  and  of  such  sons 
as  B.  and  C.  may  have ;  and  of  such  issue  as  such  sons  may 
have  as  should  be  living  at  his  decease,  or  born  in  due  time 
afterwards  ;  and  during  the  life  of  the  survivor  to  receive  the 
rents  and  profits,  and  from  time  to  time  to  invest  the  same  in 
other  purchases  of  real  estates ;  and  after  the  death  of  the  sur- 
vivor of  the  said  several  persons,  that  the  said  estates  shall  be 
divided  into  three  lots  ;  and  that  one  lot  shall  be  conveyed  to 
die  eldest  male  lineal  descendant  then  living  of  A.  in  tail  male; 
remainder  to  the  second,  &c.,  and  all  and  every  other  male 
lineal  descendant  or  descendants  then  living,  who  shall  be 
incapable  of  taking  as  heir  in  tail  male  of  any  of  the  persons 
to  whom  a  prior  estate  is  limited,  of  A.  successively  in  tail 
male ;  remainder  in  equal  moieties  to  the  eldest  and  every 
other  male  lineal  descendant  or  descendants  then  living  of  B. 


4i 


{h)  Gak  116.  {k)  4Ves.227;  11  Vet.  112.  [See 

(i)   2  Blackst.  174 ;    Vide  tupra,  below,  the  tite  of  them  may  be  devised 

J/what  Thingt"  over.— Ed.] 
6)  U  BKgh,  N.  S.  202.] 
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and  C.  as  tenants  in  common  in  tail  male,  in  the  same  manner, 
with  cross  remainders  ;  or  if  but  one  such  male  lineal  descend- 
ant to  him  in  tail  male,  remainder  to  trustees,  their  heirs,  &c* 
The  other  two  lots  were  directed  to  be  conveyed  to  the  male 
descendants  of  B.  and  C.  respectively,  in  the  same  manner  and 
with  similar  limitations  to  the  male  descendants  of  their  bro- 
thers, and  to  the  trustees  in  fee ;  and  it  was  directed  that  the 
trustees  should  stand  seised  upon  the  failure  of  male  lineal 
descendants  of  A.,  B.,  and  C,  as  aforesaid,  upon  trust  to  sell 
and  pay  the  produce  to  his  majesty,  his  heirs,  and  successors, 
to  the  use  of  the  sinking-fund.  The  accumulation,  till  the 
purchases  or  sales  can  take  place ;  to  go  to  the  same  purposes. 
The  trusts  of  the  will  were  established,  and  the  decree  was 
affirmed  by  the  House  of  Lords  upon  appeal. 

[[This  devise  gave  rise  to  the  89  &  40  Geo.  3,  c.  98,  by  which 
the  power  of  settling  and  devising  property  for  the  purpose  of 
accumulation  is  restrained,  in  general,  to  twenty-one  years  after 
the  death  of  the  testator;  and  that  the  rents  and  profits  during 
the  time  that  the  property  is  directed  to  be  accumulated  con- 
trary to  this  act,  shall  go  to  such  person  as  would  have  been 
entitled  thereto,  if  no  such  accumulation  had  been  directed. 
This  act  does  not  extend  to  any  provision  for  the  payment  of 
debts,  or  for  raising  portions  for  children,  or  to  any  direction 
touching  the  produce  of  woods  or  timber  (A).  A  direction  for 
accumulation  during  a  life  has  been  held  good  for  twenty-one 
years  after  the  death  of  the  testator.  Where  a  trust  is  created 
by  will  for  an  accumulation  which  goes  farther  than  39  &  40 
Geo.  3  allows,  it  is  void  only  so  far  as  the  excess.  Where  it 
is  directed  by  the  will  to  be  made  until  the  legatee's  attainment 
of  the  age  of  twenty-one,  and  the  le^tee  is  not  then  bom,  it  is 
good  for  twenty-one  years  (/). — Ed.  J 
Perionai  If  a  man  devise  a  personal  chattel  to  one,  the  remainder  of 

cbatieu.  j^  ^^  another,  the  first  devisee  hath  the  whole  property,  and 
may  dispose  of  it  as  he  pleaseth  ^  for  such  chattels  will  bear 
no  limitation  over,  because,  being  commonly  moveable  things, 
they  are  subject  to  be  broken,  worn  out,  or  lost,  in  the  com- 
pass of  a  life ;  and  therefore  it  were  ridiculous  to  syifkr  a  limi- 
tation which  the  nature  of  the  thing  will  not  bear  (m). 
ReaiCbatteh.  But  Otherwise  it  is  of  a  real  chattel,  as  of  an  use;  it  was 
indeed  formerly  held,  that  such  limitations  of  remainders  of 
terms  are  void ;  but  at  length  the  Court  of  Chancery  interposed 
to  rectify  the  rigour  of  the  common  law,  and  hath  settled  such 
remainders  of  terms  to  be  good  where  the  settlement  doth  not 
tend  to  introduce  perpetuity  (n). 

Therefore,  if  a  term  be  devised  to  John  and  the  heirs  male 
of  his  body,  provided,  if  John  dies  without  issue  in  the  life  of 
Thomas,  then  the  term  to  go  to  another ;  this  last  limitation  is 

{k)  TGriffiths  v.  Vere,  9  Ves.  127.]        (m)  Gilb.  1 17. 
(0  [Longdan  v.  Simpson,  12  Ves,       (n)  Gilk  118. 
205,] 
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good^  because  there  is  no  danger  of  a  perpetuity,  for  the  contin- 
gency on  which  it  is  to  vest  is  to  happen  within  a  life  in  being  (o). 

But  if  the  limitation  had  been  to  John  in  tail,  and  the  re- 
mainder over  to  another;  here  the  last  limitation  had  been 
void,  because  the  whole  property  of  the  term  being  in  John, 
the  limitation  over,  which  is  to  vest  on  the  contingency  of 
John's  dying  without  issue,  is  too  distant  to  expect ;  whereas 
in  the  former  case,  the  limitation  after  the  intail  to  John  is  good 
by  way  of  fiiture  interest  or  executory  devise,  because  it  is  to 
vest  in  the  compass  of  a  life,  or  not  at  all ;  and  it  doth  not  look 
like  a  perpetuity  to  oblige  J  ohn  from  alienating,  because  the  estate 
will  be  free  from  the  clog  when  the  life  is  spent,  and  whoever  is 
proprietor  of  it  afterwards  may  dispose  of  it  at  pleasure  {p). 

Per  eyes  v.  Robertsonj  £.,  1731  {q).  A  man  by  his  will  de<- 
viaeth  his  leasehold  estate,  and  other  his  chattels  real,  to  his 
son  William,  and  to  the  issue  of  his  body ;  and  if  he  die  with- 
out issue,  to  his  son  B.  and  the  issue  of  his  bodv  ;  and  if  he 
die  without  issue,  to  C,  and  so  on.  By  the  whole  court:  The 
whole  interest  vests  in  William,  and  shall  go  to  his  executors 
or  administrators,  and  the  limitations  over  are  void. 

But  a  lease  assigned  in  trust  for  A.  for  life,  remainder  to  B. 
for  life,  with  remainder  to  twenty  other  persons,  all  in  being  at  the 
tinie,  is  good;  because  they  are  like  candles  all  lighted  at  a  time, 
and  have  an  easy  common  probability  of  determination  (r). 

So  to  A.  for  life,  remainder  to  his  first  issue  for  life,  is  good; 
because  no  vast  uncertain  distance  of  time(«). 

In  genera],  it  seemeth  to  be  agreed,  that  where  the  devisee 
or  ffrantee  of  a  leasehold  would  be  tenant  in  tail  in  case  of  a 
freehold,  he  shall  have  the  whole  interest  in  the  leasehold,  and 
all  limitations  over  are  void;  but  where  he  would  be  only  te- 
nant for  life  in  case  of  a  freehold,  the  limitation  of  the  lease* 
hold  over  will  be  good. 

Money  cannot  be  devised  from  one  to  another ;  as,  for  in-  Money. 
stancei  the  testator  had  three  daughters  to  whom  he  devised 
540/1  equally  to  be  divided ;  and  if  any  of  them  died  without 
issue*  her  part  to  go  the  survivor ;  one  of  them  married  and 
died  without  issue ;  the  husband  exhibited  a  bill  against  the 
executor  and  the  surviving  sisters  for  his  wife's  part,  being 
ISO/L^  and  had  a  decree ;  because  a  sum  of  money  cannot  be 
intailed  {t). 

So  in  the  case  of  Butterfieldv.  Butterfield,Oct.a9,n4S(u), 
where  money  was  devised  to  one  for  life  and  the  heirs  of  his 
body,  and  if  he  died  without  heirs  of  his  body,  then  to  go  over; 
it  was  held,  that  the  whole  property  vested  in  the  first  taker, 
the  limitation  being  too  remote.  And  it  was  said  to  be  an 
established  rule,  that  where  personal  estate  is  given  for  life, 
and  then  to  the  indefinite  heirs  of  the  body,  there  being  no 


(o)  Ollklia.  (r)  Law  of  Test.  99.  (/)  2  Ventr.349. 

>)  Gflb.  119.  («)  Ibid.  (u)  1  Ves.  133. 

q)  Bonb.  301. 
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recovery  by  which  the  intail  of  personal  estate  can  be  barred, 
the  first  taker  may  dispose  of  it  as  he  pleases ;  and  though  a 
personal  cannot  descend  as  a  real  estate,  yet  if  it  was  intended 
to  go  in  that  course  of  descent,  which  would  be  an  intail  of  land, 
tlie  first  taker  has  the  absolute  property,  and  the  remainder  orer 
cannot  take  effect 
Devise  of  the  But  the  use  of  chattcls  personal  may  be  bequeathed  to  one 
teb  penoMh  for  life ;  and  af^er,  the  property  to  another:  so  that  if  one  will 
that  A.  shall  enjoy  the  use  of  his  household  stuff  during  hit 
life,  and  afler  that  it  shall  remain  to  B. ;  this  is  a  good  &vise 
thereof  to  B.  But  if  the  property  of  the  thing  be  bequeathed 
to  the  first  of  tliem,  then  it  is  otherwise;  for  the  gift  of  a  chattel 
personal,  though  but  for  an  hour,  is  a  ^St  thereof  for  evar,  jnro* 
vided  that  the  testator  make  it  absolute,  and  not  conditional  {9\ 

A  devise  of  goods  to  A.  for  life,  with  remainder  after  tiie 
decease  of  A.  to  B.  It  was  said  to  be  now  clearly  settled,  that 
it  is  a  good  devise  to  B.,  and  that  B.  may  exhibit  a  bill  against 
A.  to  compel  him  to  give  security  that  the  goods  shall  be  forth- 
coming at  his  decease ;  and  is  all  one  whether  the  goods  or 
use  of  the  goods  be  devised  for  life  (y). 

Hyde  v.  Parrot^  M.,  1696(z).  The  testator  bequeathed  all 
his  household  goods  to  his  wife  (or  life,  and  after  to  his  son ; 
it  is  a  ^ood  devise  over,  and  the  same  as  if  the  devise  had  been 
only  of  the  use  of  them  for  her  life.  And  by  Lord  Somers :  It 
is  a  rule,  where  personal  chattels  arc  devised  for  a  limited  time, 
it  shall  be  intended  the  use  of  them  only,  and  not  the  thing  itself. 

Ilale  V.  Burrodale,  M.,  1702(a).  A  farmer  devised  his 
stock,  which  consisted  of  com,  hay,  cattle,  and  the  like,  to  his 
wife  for  life,  and  afler  her  death,  to  the  plaintiff.  It  was  ob- 
jected, that  no  remainder  can  be  limited  over  of  such  chattels 
as  these,  because  the  use  of  them  is  to  spend  and  consume 
them.  But  the  Master  of  the  Rolls  said,  the  devise  over  was 
good ;  but  said,  if  any  of  the  cattle  were  worn  out  in  using,  the 
defendant  was  not  to  be  answerable  for  them ;  and  if  any  were 
sold  as  useless,  the  defendant  was  only  to  answer  the  value  of 
them  at  the  time  of  sale.  And  an  account  was  decreed  to  be 
taken  accordingly 

Upwell  V.  Hakev,  T.,  1720(6).  The  testator,  being  pos- 
sessed of  a  personal  estate  of  the  value  of  833/.  having  a  wife 
and  sister,  but  no  issue,  devised  that  such  part  of  his  estate  as 
his  wife  should  leave  of  her  subsistence  should  return  to  his 
sister  and  the  heirs  of  her  body,  and  made  his  wife  executrix. 
The  wife  married,  and  died,  living  her  husband.  The  Master  of 
the  Rolls  said,  that  it  is  now  established,  that  personal  things 
or  money  may  be  devised  for  life,  and  the  remainder  over,  and 
that  though  it  be  true  that  the  wife  had  a  power  over  the  prin- 
cipal sum  provided  it  had  been  necessary,  yet  not  otherwise. 

(j)  Swin.  a.  207 ;  1  P.  Wins.  651.        (a)  1  Abr.  Cas.  Eq.  361. 

(y)  2  Freem.  206.  (6^  1 P,  Wmt.  651 :  S.  P,  SMe  v. 

(jr)  2  Vera.  331.  Pawitt/ifittAA,  ^^ 
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And  he  directed^  that  the  master  should  inquire  how  much  had  DevUeof  the 
been  apphed  for  the  wife's  subsistence,  and  the  husband  to  ac-  J^u  JIiSJmi. 
count  for  the  residue.  

Where  a  man  devises  goods  to  go  as  heir-looms  with  such 
an  estate,  so  far  as  by  law  they  may,  the  court,  to  the  end  that 
the  testator's  intention  may  take  effect,  will  decree  a  conveyance 
from  him  to  whom  they  may  come  as  personalty  (c). 

Chattels,  directed  to  go  as  heir-looms  with  an  estate,  vest 
absolutely  in  the  first  tenant  in  tail  who  comes  into  esse^  and 
go  to  his  representative  (cf). 

A  devise  to  one^s  children  and  grandchildren  generally  ^ref  ere  DeviM  to 
tmlg  to  such  children  and  grandchildren  as  were  living  at  the  nnblw?"  ^^ 
time  of  making  the  will;  but  if  a  devise  were  to  one's  children 
and  m^children  living  at  the  time  of  the  death  of  the  testator, 
a  chud  in  ventre  sa  mere  might,  in  such  a  case,  be  so  far  re- 
garded as  to  be  looked  upon  as  living  (e). 

For  a  devise  to  an  in&int  in  ventre  sa  tnere  is  good,  and  the 
freehold  shall  descend  in  the  mean  time  (/). 

So  if  a  man  devises  lands  to  be  sold  for  the  increase  of  chil- 
dren's portions,  a  child  bom  since  the  will  shall  have  a  share  (a). 

Devise  to  trustees  to  permit  T.  C.  to  receive  the  rents  for 
his  life,  and  after  his  death  to  sell  the  estate  and  divide  the 
money  amongst  all  and  every  the  child  and  children  of  T.  C.  at 
the  age  of  twenty-one.  Sir  L.  Kenyon,  M.R.,  decreed,  that  a 
child  bom  after  the  death  of  testatrix  shall  take  (A). 

So  where  a  man  conveyed  a  term  for  500  years,  upon  trust 
to  raise  1500/.  for  such  child  or  children  as  he  should  have 
living  at  his  death ;  and  died,  leaving  no  child,  but  the  wife 
enceinte  of  a  daughter,  which  was  after  born ;  it  was  decreed, 
that  this  daughter  was  a  child  living  at  his  death,  within  the 
meaning  of  the  trust  And  the  direction  of  a  trust  is  not  so 
strictly  construed  as  the  limitation  of  an  estate  at  law ;  and  in 
LuttereWs  case,  in  Lord  Bridgman's  time,  a  bill  was  brought 
on  behalf  of  an  infant  in  ventre  sa  mere  to  stay  waste,  and  an 
injunction  was  granted  (t). 

And  by  the  10  &  11  Will.3,  c.  16,  "  Where  any  estate  shall, 
by  any  marriage  or  other  settlement,  be  limited  in  remainder 
to,  or  to  the  use  of  the  first  or  other  son  or  sons  of  the  body  of 
any  person  lawfully  begotten,  with  remainder  over  to  the  use  of 
any  other  person ;  or  in  remainder  to,  or  to  the  use  of  a  daughter 
lawfiilly  begotten,  with  remainder  over  to  any  other  person;  any 
son  or  daughter  of  such  person  lawfully  begotten  that  shall  be 
bom  after  the  decease  of  his  father,  may,  by  virtue  of  such 
settlement,  take  such  estate  so  limited,  in  the  same  manner  as 

c)  Bernard.  Cha.  Ca.  54.  342. 

d)  Foley  y.  Bumell,  1  Bro.  274;  (/)  1  Rolle's  Abr.  609;  1  Lev. 
Vaughan  v.  Btinlem,  3   Bro.  101 ;  135. 

! See  also  Martin  v.  Long,  2  Vem.        (g)  2  Cba.Rep.  211. 
56;  Johruonv,  Castle, 'Winch,  116;        (A)  Congreve  v,  Congrevej  1  Bro. 

8.  C.  Vin.  Ab.  104,  pi.  2.]  530. 
(e)  Nartiisyv.Sffw^^  1  P.  Wma,       (i)  Eak  v.  Hole,  Ptec,C\i, ISO. 


i; 


aOllUsf— Form  and  Manner  ^befi^  •'"'»•  1»  I888.3 
if  born  in  the  lifetime  of  their  father;  although  there  shall 
happen  no  estate  to  be  limited  to  trustees,  after  the  decease  of 
the  father,  to  preserve  the  contingent  remainder  to  such  after- 
born  children  until  they  shall  come  in  e»e." 

In  Reeve  v.  Long  (k),  the  objection  that  there  were  no  trus- 
tees to  preserve  contingent  remainders,  and  that  therefore  the 
flreehoM  must  be  in  abeyance,  prevailed  in  the  opinion  of  all 
the  judges.  The  House  of  Peers,  perhaps  influenced  by  the 
hardship  of  the  case,  reversed  the  juc^ment  of  the  courts  below, 
and  soon  after  procured  this  statute  to  be  passed  to  settle  the 
point  (O- 

JonetY.  Fulham,  T.,  11  Geo.  S(m).  The  testator,  being 
possessed  of  a  term,  devised  it  in  these  words :  "  To  my  wife 
for  her  life,  and  after  her  decease,  to  such  child  as  my  laid  wife 
is  now  supposed  to  be  with  child  and  enceinte  of,  and  his  heirs 
for  ever;  provided  always,  that  if  such  child,  as  shall  happen 
to  be  bom  aforesidd,  shall  die  before  it  has  attained  the  age  of 
twenty-one  years,  leaving  no  issue  of  its  body,  then  the  rever- 
sion of  one-third  part  to  my  said  wife,  and  the  other  two-thirds 
to  my  sisters."  The  testator  dying  within  a  month  after,  the 
wife  entered,  and  enjoyed  during  her  life,  but  had  no  child  or 
miscarriage.  And  upon  lier  death  the  question  was,  Whether, 
as  no  child  had  ever  been  bom,  the  remainders,  limited  upon 
his  dying  under  twenty-one  without  issue,  could  take  emct ! 
And,  after  several  arguments,  it  was  held  by  the  Court  of 
King's  Bench  that  they  might;  that  though  formerly  there 
had  been  opinions  to  the  contrary,  yet  according  to  the  law 
now  settled,  the  devise  to  the  in&nt  in  ventre  sa  mere  was  well 
limited,  and  if  any  child  had  been  bom,  would  have  passed  the 
term  accordingly ;  secondly,  that  though  no  child  was  ever 
born,  yet  the  remainders  are  notwithstanding  good ;  for  there 
being  no  devisee,  the  devise,  though  void  only  ex  post  facto, 
falls  to  the  ground  as  much  as  if  it  had  been  void  in  its  creation, 
and  this  lets  in  the  remainders  immediately;  that  though  the 
clause  by  whicli  the  remainders  are  limited  is  in  words,  strictly 
speaking,  conditional,  yet  they  do  not  make  it  a  condition,  but 
onlv  a  limitation.  Lastly,  that  the  contingencies  must  happen 
within  a  reasonable  time ;  and  therefore  it  may  well  operate 
by  way  of  executory  devise.  And  they  said  tliey  had  seen  the 
decretal  order  in  the  Court  of  Chancery,  by  which  it  appeared, 
that  the  same  question,  arising  upon  this  same  will  and  con- 
cerning tlie  same  premises,  came  before  Lord  Harcourt,  and 
that  he  was  of  opinion,  that  the  devbe  over  of  the  reversion  in 
thirds  to  the  wife  and  two  sisters  was  good,  notwithstandbg 
the  wife  was  not  encdnte  with  any  child. 

(A)  Salk.  228 ;  3  Lev.  ■108.  (w)  Vin.  Deviie,  L.  53.   [See  Ur. 

(0  S«e  Lord  Keuyoo'i  minign  in  Jannaa'i  chftpUr  en  th*  Bcrtninli 

XmcuUk  t.  iMteAire,  i  T.  Rap.  on  tin  TetUoMnlvr  Pswm  in  bfa 

00;weaboIT.  Rep. 63-1 ;  Hbt. Ca.  book  on  WiUa,  voL  i.  p.  ai.^ED.1 

Lit.  391,  n, ;  BiJ.  N.  P.  105.  .       »                   J 
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The  &&er  settled  a  lease,  with  reference  to  his  will^  in  which  in  what 
he  gave  500/.  to  each  of  his  daughters,  to  be  paid  at  the  age  of  Sdri^l^ 
twenty-one;  and  if  any  or  all  died  before  tnat  age,  then  to  p***^ 
others ;  but  devised  no  maintenance  to  them  till  their  portions 
became  payable.     Bv  the  court :  A  maintenance  cannot  bo 
decreed,  because  of  the  devise  over  (n). 

But  if  there  is  no  devise  over,  the  court  will  decree  a  main<« 
tenance  in  the  mean  time.  Thus  in  the  case  of  Harvey  v. 
Harvey,  £.,  1722(0).  The  father,  seised  of  a  real  estate  and 
possessed  of  a  personal  estate,  and  having  several  children, 
deviseth  all  his  real  and  personal  estate  to  his  eldest  son, 
charging  the  same  with  1000/.  a  piece  to  all  his  younger  chiU 
dren,  payable  at  their  respective  ages  of  twenty-one ;  but  in 
the  will  no  notice  is  taken  of  maintenance  for  the  younger 
children  in  the  mean  time.  The  younger  children  bring  their 
bill  in  order  to  recover  interest,  or  some  maintenance  during 
their  infancy.  Upon  which,  the  Master  of  the  Rolls,  having 
taken  time  to  consider  of  the  case,  and  having  been  also  at^ 
tended  with  precedents,  decreed,  that  the  younger  children 
should  recover  maintenance.  He  observed,  that  these  being 
vested  legacies,  and  no  devise  over,  it  would  be  extremely 
hard  that  the  children  should  starve  when  entitled  to  so  con* 
siderable  legacies,  for  the  sake  of  their  executors  or  adminis- 
trators, who,  in  case  of  their  deaths,  would  have  the  said 
legacies.  That  in  this  case,  the  court  would  do,  what  in  com- 
mon presumption  the  father,  if  living,  would  (nay,  ouffht  to) 
have  done,  which  was,  to  provide  necessaries  for  his  chUdren. 

QThe  general  rule  is,  that  where  a  bequest  is  vested  and 
immediate,  so  that  the  legatee,  if  he  were  of  age,  would  be 
entitled  to  receive  his  legacy  at  the  end  of  the  year  from  the 
testator's  death,  the  Court  of  Chancery  will  order  maintenance 
out  of  the  interest  of  the  legacy,  although  no  express  provision 
be  made  for  maintenance,  and,  provided  the  parents  of  the 
infiuit  legatee  are  unable  to  maintain  him,  even  though  the 
interest  he  expressly  directed  to  accumulate  {p). — EdJ 


8.  Household  Goods,  &c. 

It  is  usual  in  wills  to  devise  all  the  household  stuff,  by  which  HoaKiK>id 
words,  plate  about  the  house,  and  not  for  ornament,  passeth ;  but  **"'• 
books,  cattle,  clothes,  coaches,  com,  carts,  ploughs,  waggons,  and 
any  thin^  fixed  to  the  freehold,  will  not  pass  by  that  word  (y). 

By  a  devise  of  household  goods,  plate  will  pass  (r).  Hoosehoid 

[[A  clock  in  the  house,  if  not  fixed  thereto,  will  pass  (s),  but  fJJSIbw* 

(«)  1  Chan.  Cas.  249 ;  3  Salk.  1 27.    see  V.  Williams  on  Ex.  &  Ad.,  vol.  il. 
(o)  2  P.  Will.  22.  1115—1118  ;  and  the  recent  case  of 


If)   TGreenwell  v.  Greentoellt  5  Hadow  v.  Hadow,  9  Sim.  438.] 
Ves.  194 ;  Callii  v.  Blaekbwm,  9  Yes.        (g)  Swin.  a.  185. 
470 ;  StreUh  v.  Watkmi,  1  Madd.  253 ;        (r)  2  Vem.  628 ;  3  Atk.  370. 
Et parte  Bond,  2  M.  &  N.  439 ;  Init        («)  IStarming  t.  Style^  3  P.  W 

see  Reeva  r.  Btyjner,  $  Ves,  425;  334.J 
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not  articles  of  consumption  {t) ;  nor  will  guns  and  pistols  used 
in  shooting  game  or  in  riding  (tt). — Ed/] 

Nichols  V.  Osborn,  T.,  1727  (ar).  lUe  testatrix  devised  all 
her  household  goods  to  J .  S .  The  question  was.  Whether,  by  the 
devise  of  the  household  goods,  the  plate  should  pass  ?  Though 
it  was  reported,  on  a  reference  to  a  master,  that  there  were  ma- 
nifest intentions  and  declarations  of  the  testatrix  that  she  did 
not  intend  the  plate  should  pass,  yet  the  master  certifying  that 
the  plate  was  commonly  used  in  the  house,  all  the  evidence 
touching  the  intention  of  the  party  was  rejected,  there  being  a 
complete  and  plain  will  in  writing,  which  must  not  be  altered 
or  influenced  by  parol  proof. 

If  a  man  deviseth  1200/.  to  J.  S.,  and  by  general  words  de- 
viseth  all  his  goods,  chat-tels  and  household  goods  in  and  about 
his  house  to  the  said  J.  S. ;  money  in  the  house  will  not  pass, 
he  having  a  particular  legacy  devised  to  him  ( v). 

By  a  devise  of  jewels,  plate,  pictures,  medals,  and  fiimiture, 
it  was  decreed  by  Lord  Hardwicke,  that  a  library  of  books  did 
not  pass  under  the  word  furniture  (z). 

Under  a  bequest  of  household  furniture^  plate  in  the  house 
at  the  testator's  death,  whether  in  common  use  or  not,  if  suit- 
able to  the  rank  of  the  testator,  pictures  hung  up,  linen,  and 
china,  will  pass,  but  books  in  a  library  will  not  (a).  Neither 
will  jewels  occasionally  worn  pass  by  the  bequest  of  "a  cabinet 
of  curiosities,"  although  usually  shown  with  it  (6). 

[[Generally,  by  the  expression  "  household  furniture/'  all 
personal  chattels  will  pass  that  may  contribute  to  the  use  or 
convenience  of  the  householder  or  ornament  of  the  house  (c). 

-Ed.3 
All  hu Goods,  It  is  usual  likewise  to  devise  all  the  goods  moveable  and 
wiwt  it  im-  immoveable.  Now,  by  the  civil  law,  actions  and  rights  of  ac- 
tions pass  by  the  word  moveables,  especially  when  the  words  of 
universality  are  repeated  in  the  will,  as,  "  1  give  to  T.  S.  all 
my  moveable  goods  and  immoveable,  of  what  kind  soever,  or 
wheresoever  found  (d).'* 

[[Rights  of  entry  pass  under  1  Vict.  c.  26,  see  below. — Ed.T 

One  deviseth  all  his  goods  ;  and.  Whether  a  debt  by  bond 

passed  to  the  devisee  ?  was  the  question :  decreed  by  Lord 

Chancellor  Cowper,  that  it  did ;  that  these  words  seemed  at 

common  law  to  pass  a  bond,  and  to  extend  to  all  the  personal 

{t)  {^Slanning  v.  Style,  3  P.  Wms.  sec  also  Cremome  v.  Antrobut,  as  to 

334.]  pictures  and  coins,  by  Ld.  Lyndhunt, 

[u)  [IbidJ  5  Russ.  312;  Birch  v.  Dawson,  2  Ad. 

[x)  2  P.  Wms.  419.  &  Ell.  37,  as  to  fixed  furniture ;  and 

[y)  Swin.  a.  185.  Cole  v.  Fitzgerald,  1  Sim.  &  Stu.  189, 

^z\  3  Atk.  202.  lyhere  a  parfvt  was  held  to  pass,  but 

(a)  Sir  G.  Kelly  v.  Powlett,  Amb.  not  a  pony  or  cow,  under  "  household 

605,  [approved  of  by  Lord  Alvanley  furniture  and  other  household  effi^cts," 

in  Porter  v.  Tournay,  3  Yes.  31 3J  confirmed  by  Lord  Lyndhurst,  3  Russ. 

(6)  Cavendish  v.  Cavendish,  1  Bro.  Chanc.  C.  301 ;  Fitxgerttld  v.  Field, 

467.  1  Russ.  Chanc.  C.  427.— Ed.] 

(c)  IKelly  V.  Fowlett,  Amb.  605 ;  {d)  Swin.  a.  185. 
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estate ;  but  thk  being  in  the  case  of  a  will,  and  a  will  relating  Aii  buooods, 
to  a  personal  estate  too,  it  ought  to  be  construed  according  to  pn^V'  **"' 
die  rules  of  the  civil  law;  now  the  civil  law  makes  bona  mo- 
hiiia  and  bona  immobilia  the  wemhra  dividentia  of  all  estates, 
bamaiaimobUia  are  land,  bona  mobilia  are  all  moveables,  which 
must  extend  to  bonds,  and  therefore  by  the  devise  of  all  the 
testator's  goods,  a  bond  must  pass  (e). 

But  where  the  testator  gave  to  "  R.  M.,  all  his  goods  and 
cfaattds  in  Suffolk/'  and  died,  having  goods  and  chattels  there, 
and  also  in  other  counties,  Lord  Thurlow,  C,  held,  that  a  bond 
finind  in  Suffolk  did  not  pass,  because  though  accounted  inter 
bona  notabilia  of  the  diocese  where  it  is  found  (/),  being  a 
cio9e  in  action  it  has  not  the  locality  which  can  attach  it  to  a 
particular  place  (jf).  See  also  Chapman  v.  Hart  {h),  wliere 
Lord  Hardwidce  says,  that  such  a  devise  relates  to  the  death 
of  the  testator,  and  the  goods,  if  removed  before,  (except  con- 
tingently, as  for  fear  of  fire,  or  by  the  owner  being  ordered 
firom  ship  to  ship),  do  not  pass  (t). 

By  a  devise  of  all  his  goods,  a  lease  for  years  will  pass,  if 
there  be  not  some  other  circumstance  to  "guide  the  intent  of 
the  devisor  (A). 

But  where  a  man  devised  to  his  niece  all  his  goods,  chattels, 
household  stuff,  furniture,  and  other  things  which  then  were, 
or  should  be  in  his  house  at  the  time  of  his  death,  and  died, 
leaving  about  265/.  in  ready  money  in  the  house,  it  was  de- 
creed, that  this  ready  money  did  not  pass;  for  by  the  words 
other  things  shall  be  intended  things  of  like  nature  and  spe- 
cies with  those  before  mentioned  (/). 

So  where  a  man  devised  so  much  of  his  personal  estate  as 
should  be  and  remain  on  such  an  estate  at  his  death;  and  there 
were,  amongst  other  things,  corn,  household  goods,  plate,  and 
400/.  in  money,  it  was  decreed,  by  the  Lord  Chancellor  Hard- 
wicke,  that  all  stock  on  the  farm,  live  and  dead,  and  all  stores 
on  the  lands,  did  pass,  but  that  the  400/.  did  not  pass  by  the 
devise  (m). 

But  ready  money  in  a  house  (including  bank  notes),  if  not 
an  extraordinary  sum,  will  pass  by  a  devise  of  all  things  in  the 
house  (n). 

So  where  a  man  devised  to  his  wife  all  his  household  goods 
and  other  goods,  plate  and  stock  within  doors  and  without, 
and  bequeathed  tne  residue  of  his  personal  estate  to  another,  it 
was  decreed,  that  the  testator's  ready  money  and  bonds  did  not 
pass  by  the  word  goods;  for  if  the  words  were  to  be  taken  in 
so  large  a  sense,  it  would  make  void  the  bequest  of  the  resi- 


I 


e)  1  P.  Wras.  267.  (/)  Traffordv.  Berridge,  M.,  1729, 

/)  1  Rolle'i  Abr.  909.  1  Abr.  Eq.  Cas.  201. 

(g)  Moore  v.  Moore,  1  Bto.  127.  (m)  Incledon  v.  Northcote,  March 

(X)  1  Ves.  271.  2nd,  1746 ;  3  Alk.  437. 

(t)  See  alio  Green  v.  Symond$,  1  (n)  Free,  iii  Cba.  8 ;  Chapman  v. 


Bra  129.  Hart,  1  Yes.  271. 

{k)  Swin.  a.  900. 
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duum,  and  therefore  the  words  other  goods  should  be  under- 
stood to  signify  things  of  the  like  nature  with  household  aoods, 
that  the  whole  will  might  have  its  effect(n).  [[And  Lord  Alvan- 
ley  held,  that  running  horses  passed  under  a  bequest  of  this 
description,  i.  e.  "  in  and  about  his  dwellinghouse  and  cuU 
houses  (o)"  A  bequest  '^  of  all  my  goods,  chattels,  estate  and 
estates  whatsoever/'  will  pass  realty  as  well  as  personalty  (p). — 

ed.:i 

Chattels  are  of  two  kinds,  real  and  personal.  Real  chattels 
are  such  as  concern  or  savour  of  the  realty ;  as  terms  for  years 
of  land,  the  next  presentation  to  a  church,  and  the  like.  Chat- 
tels personal  (which  are  what  are  commonly  to  be  understood 
when  goods  and  chattels  are  given  by  will)  are  properly  things 
moveable,  which  may  be  annexed  to  or  attendant  on  the  per^ 
son  of  the  owner,  and  carried  about  with  him  from  one  part  of 
the  world  to  another.  Such  are  animals,  household  stuff,  money, 
jewels,  corn,  garments,  and  every  thing  else  that  can  properly 
be  put  in  motion,  and  transferred  from  place  to  place  (9). 

By  a  devise  of  all  his  chattels,  the  devisee  shall  not  have 
glass  of  the  windows,  wainscot,  tables  dormant,  fats  in  the 
brewhouse  fixed  to  the  freehold,  nor  furnaces,  nor  the  box  or 
chest  where  the  testator's  evidences  are;  nor  doves  in  the 
dove  house,  nor  fishes  in  the  pond,  nor  deer  in  the  park:  for 
these  things  belong  all  to  the  heir  (r). 


Lands,  im- 
pliei  the 
Corn  erowing 
there<m. 


9.  Lands. 

[[A  bequest  of  all  the  testator's  ''  chattels"  will  have  the 
same  efiect  as  a  bequest  of  all  his  "  goods  and  chattels  (#). — 
Ed.1 

Ira  man  seised  of  land  for  life,  or  in  fee,  or  in  tail,  in  his 
wife's  right  or  his  own,  sows  it  MJtb  com  or  any  manner  of 
grain,  and  dies  before  severance,  it  shall  go  to  the  executor  of 
the  husband,  and  not  to  the  wife  or  heir  that  shall  have  the 

land  (0. 

But  where  a  man  was  seised  of  land  in  fee,  and  sowed  the 
land,  and  devised  the  same,  and  died  before  severance,  it  was 
adjudged,  that  in  this  case  the  devisee  should  have  the  com^ 
and  not  the  executors  of  the  devisor ;  for  the  devisee,  in  rela- 
tion to  the  chattels  belonging  to  the  land,  is  put  in  the  place 
of  the  executors,  by  the  words  of  the  will  (w). 

So  if  a  man  seised  in  fee  sows  copyhold  lands,  and  surren- 
ders them  to  the  use  of  his  wife,  and  dies  before  the  severancei 
it  seems  that  the  wife  shall  have  the  corn,  and  not  the  execu- 
tors of  the  husband :  for  this  is  a  disposition  of  the  com,  it 


(n)  [2P.Wms.112.] 

(o)  TGotoery,  Gower,  Amb.  61.] 

ip)  IHunier  v.  Pttgh,  4  Jur.  371.] 

(9)  2  Black,  b.  2,  c.  24. 

(r)  Cun.  181. 


8.  10,  pi.  8;  Kendall  v.  Kendall,^ 
Ruts.  3  Ch.  C.  370.] 

(0  Went  59;  Swin.  214;  2  Inst 
18;  Hob.  132. 

(if)  Spencer's  case,  M.,  20  Jac  1 ; 


(s)  [Co.  Lit  118b;  Swmb.Pi.7,    Wmc\i,  1S\\  ^irow v  l«3. 
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being  appurtenant  to  the  land :  and  since  the  husband  hath  Lands,  iml 
disposea  of  it  during  his  life,  it  cannot  go  to  his  executors  (or).  Eora^wiog 

And  the  reason  why  the  corn  passetn  to  the  donee  as  ap-  "**"**"• 
pertaining  to  the  soil  when  the  property  of  the  soil  alters,  and 
yet  shall  not  descend  to  the  heir,  as  appertaining  to  the  soil 
when  the  property  of  the  soil  remains  in  the  first  owner,  is 
this:  because  every  man's  donation  shall  be  taken  most 
strongly  against  himself;  and  therefore  it  shall  pass  not  only 
the  land  itself,  but  the  chattels  that  belong  to  the  land.  But 
DO  chattels  can  descend  to  the  heir,  and  therefore  they  go  to 
the  executor  (y). 

So  if  land  be  sold,  the  corn  growing  shall  go  to  the  purchaser 
of  the  land,  unless  specially  excepted  (z). 

A  person  seised  in  fee  sows  the  land,  and  after  grants  it  to 
A.  for  life,  remainder  to  6.;  A.  enters,  and  dies  before  the 
com  is  seyered.  His  executors  or  administrators  shall  not 
have  the  crop,  because  he  was  not  at  any  charge  or  industry, 
but  B.  shall  have  it  (a). 

Generally,  the  distinction  seemeth  to  be,  where  the  estate  is 
determined  by  the  act  of  the  party  himself,  and  where  it  is 
determined  by  the  act  of  another. 

And  therefore  Littleton  saith,  if  the  lessee,  being  tenant  at 
will,  sow  the  land,  and  the  lessor,  after  it  is  sown,  and  before 
the  com  is  ripe,  put  him  out ;  yet  the  lessee  shall  have  the 
corn,  and  shall  have  free  entry,  egress  and  regress,  to  cut  and 
carry  away  the  corn,  because  he  knew  not  at  what  time  the 
lessor  would  enter  upon  him.  Otherwise  it  is,  if  tenant  for 
years,  who  knoweth  the  end  of  his  term,  sows  the  land,  and 
his  term  ends  before  the  corn  is  ripe ;  in  this  case,  the  lessor 
or  he  in  the  reversion,  shall  have  the  corn,  because  the  lessee 
knew  the  certainty  of  his  term  and  when  it  would  end  (&). 

And  the  reason  why  the  tenant  at  will  shall  have  the  com 
is,  because  his  estate  is  uncertain;  and  therefore  lest  the 
ground  should  be  unmanured,  which  would  be  hurtful  to  the 
public,  he  shall  reap  the  crop  which  he  sowed  in  peace,  albeit 
the  lessor  doth  determine  his  will  before  it  be  ripe.  And  so 
it  is,  if  he  set  roots,  or  sow  hemp,  or  flax,  or  any  other  annual 
profit ;  if  after  the  same  be  planted,  the  lessor  oust  the  lessee, 
or  if  the  lessee  dieth,  yet  he  or  his  executors  shall  have  that 
year's  crop.  But  if  he  plant  young  fruit  trees,  or  young 
oaks,  ashes,  elms,  or  the  like,  or  sow  the  ground  with  acorns ; 
there  the  lessor  may  put  him  out  notwithstanding,  because 
they  will  yield  no  present  annual  profit.  And  this  is  not  only 
proper  to  a  lessee  at  will,  that  when  the  lessor  determines  his 
will,  the  lessee  shall  have  the  corn  sown,  but  to  every  par- 
ticular tenant  that  hath  an  estate  uncertain.  And  therefore  if 
tenant  far  life  soweth  the  ground,  and  dieth,  his  executors  • 
shall  have  the  corn :  for  that  his  estate  was  uncertain,  and 

(s)  1  BoDe't  Abr.  727.  Cs)  Went  59.     (b)  U\L  sect  6S^ 

(y)  GiBmerJMwcfBnd,  250.        (a)  Hob.  132. 
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Laiidi.  Ira-     determined  by  the  act  of  God.    And  the  same  law  is  of  the 
SoraKrowiDf  lessce  for  years  of  tenant  for  life.     So  if  a  man  be  seised  of 

^^*^^_\ land  in  the  right  of  his  tri/e,  and  soweth  the  around,  and  he 

dieth,  his  executors  shall  have  the  corn;  and  if  hii  wife  die 
before  him^  he  shall  have  the  corn.  But  if  husband  and  wife 
be  joint-tenants  of  the  land,  and  the  husband  soweth  the 
ground^  and  the  land  surviveth  to  the  wife^  it  is  said  that  she 
shall  have  the  corn.  So  if  a  woman  seised  in  fee  or  for  life 
sows  the  land^  and  then  takes  a  husband^  and  be  dies  before 
the  severance^  the  wife  shall  have  the  profits,  and  not  the 
executors  of  the  husband:  for  the  corn  committed  to  the 
ground  is  a  chattel  real^  which  is  annexed  and  belonging  to 
the  freehold ;  and  not  a  chattel  personal,  annexed  to  the  free- 
hold and  transferred.  And  therefore  if  the  husband  doth  not 
dispose  of  it  during  his  life,  it  belongs  to  the  wife  and  not  to 
the  husband.  So  if  the  husband  sows  the  land,  and  dies  be- 
fore severance,  the  wife  shall  have  the  third  part  of  the  land 
so  sown  for  her  dower :  for  she  shall  be  in  the  best  possession 
of  her  husband,  above  the  title  of  the  executor ;  and  it  would 
be  unreasonable,  if  her  husband  had  all  com  land,  that  she 
should  stay  for  her  subsistence  for  a  whole  year,  till  the  crop 
should  be  renewed.  If  a  man  seised  of  lands  in  fee  hath  issue 
a  daughter  and  dieth,  his  wife  being  enceinte  vrith  a  son;  the 
daughter  soweth  the  ground ;  the  son  is  born;  yet  the  disiughter 
shall  have  the  corn,  because  her  estate  was  lawful,  and  defeated 
by  the  act  of  God ;  and  it  is  good  for  the  commonwealth  that 
the  ground  be  sown.  But  if  the  lessee  at  will  sow  the  ground 
with  corn,  and  after  he  himself  determine  his  will,  and  refiiseth 
to  occupy  the  ground,  in  that  case  the  lessor  shall  have  the 
corn,  because  he  loscth  his  rent.  And  if  a  woman  that  holdeth 
land  during  her  widotohood,  soweth  the  ground,  and  takcth 
husband,  the  lessor  shall  have  the  corn,  because  the  determi- 
nation of  her  own  estate  grew  by  her  own  act.  But  where 
the  estate  of  the  lessee,  being  uncertain,  is  defeasible  by  a  title 
paramount ;  or  if  the  lease  determine  by  the  act  of  the  lessee, 
as  by  forfeiture,  condition,  or  the  like ;  there,  he  that  hath  the 
right  paramount,  or  that  entereth  for  any  forfeiture  or  the  like, 
shall  have  the  corn.  So  if  a  disseisor  sow  the  ground,  and 
sever  the  corn,  and  he  who  is  disseised  re-enter,  he  shall  have 
the  corn,  because  he  entereth  by  a  former  title ;  and  severance 
or  removing  of  the  corn  altereth  not  the  case :  for  the  renress 
is  a  recontinuation  of  the  freehold  in  him  in  judgment  of  law 
from  the  beginning  (c). 


10,  Restraints  of  Testamentary  Powers — Marriage,  tfc. 

«Sm  i?  "^   ,  Generally,  by  the  ecclesiastical  law,  all  conditions  againat 
Marriage  (d).  the  liberty  of  marriage  are  unlawful,  as  being  a  restraint  OB 

(f),  \^  W;  2  Init,  8\-,  i       (d^ pee  Jannan on  Wfflit  Om^ 
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the  natural  liberty  of  mankind,  and  an  hindrance  to  the  propa-  DeviM  in 
gation  of  the  species.  iiarriait. 

So  if  the  condition  be,  that  the  legatee  marry  according  to 
the  appointment,  arbitrament,  or  consent  ofsome  other  person, 
this  is  rejected  as  unlawful  (e). 

But  if  the  conditions  are  only  such  as  whereby  marriage  is 
not  absolutely  prohibited,  but  only  in  part  restrained,  as  in 
respect  of  time,  place,  or  person,  then  such  conditions  are  not 
absolutely  to  be  rejected  (/). 

So  if  the  condition  be,  not  to  marry  before  the  age  of  twenty 
years,  this  condition  is  to  be  performed ;  otherwise,  if  it  is 
continued  to  an  unreasonable  length. 

So  if  the  condition  be,  not  to  marry  such  a  particular  person, 
or  a  widow,  or  of  one  particular  place,  or  the  like. 

The  ecclesiastical  law  has  borrowed  this  doctrine  from  the  BccietiMiicai 
Roman  law,  in  which  the  Lex  Julia  de  Maritandis  Ordinibus,  ui'pi^aoL 
introduced  by  Aumistus  (^),  made  all  conditions  prohibiting  jecJJromlhi 
marriage  yoid,  and  conferred  rewards  and  honours  on  those  Roman  uw. 
who  had  numerous  families  of  children.  The  necessity  of 
enacting  this  law  we  collect  from  the  historians  and  satirists  to 
have  been  a  singular  love  of  celibacy  which  pervaded  the  rich, 
who  were  induced  to  remain  unmarried  by  the  respect  which 
was  paid  them  by  all  who  wished  to  share  their  inheritance. 
Petronius  observes,  "in  this  city  no  one  educates  children." 
And  in  A.  Gellius,  i.  6,  we  find  Metellus  Numidius  gravely  ad- 
vising his  countrymen  to  marry;  because  "though  they  cannot 
live  comfortably  with  their  wives,  it  is  impossiUe  they  should 
live  without  them  entirely,  and  they  should  therefore  prefer 
their  lasting  welfare  to  a  short  gratification."  So  great  a  cor- 
ruption of  manners  required  the  interference  of  the  legislature. 
It  is  agreed  that  a  condition  restraining  a  person  who  had  never 
been  marriedi  from  marriage  generally,  was  by  this  law  ren- 
dered void,  and  the  legacy  vested  absolutely ;  but  a  legacy  to 
a  widow,  on  condition  that  she  should  remain  a  widawy  might 
be  claimed  by  her  if  she  married  within  a  year,  swearing  tliat 
she  did  so  for  the  sake  of  procreating  children ;  but  after  the 
lapse  of  the  year  she  was  compelled  to  give  security  for  the 
performance  of  the  condition.  This  Justinian  altered  in  his 
Code,  6,  S8,  S  &  S,  permitting  widows  in  such  cases  to  marry, 
maritorum  suorum  interminatione  spretd ;  though  he  changed 
his  opinion  in  the  Novels,  and  required  them  in  all  such  cases 
to  give  the  cautio  mutiana,  which  bound  them  to  restore  the 
legacy  if  they  broke  the  condition  (A).  But  though  by  the  law 
of  the  Digest  and  Code,  conditions  prohibiting  marriage  in 

(«)  Godolphin'B  Orphan's  L^.  45.  ferent  chapters  of  it  See  Cujac. 
(J)  Ibid.  ,  Paratit.  in  Cod.  6,  40,   and  liget 

(g).  Thif  law  was  alao  called  JuUa    Bamant^  subjoined  to  Calvin's  Lex- 

Papia,  Papia  Poppaa,  and,  in  the    icon. 

Code,  Julia  MisMa;  which  various        (A)  Nov.  22,  c.  43. 

names  were  probably  given  to  diA 
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Devbefn  geneial  were  set  aside  thus,  "  Si  non  nupserit, — si  in  vidui- 
MiSuSge^  ^^i^  permanserity — si  nupserit  Titio  sciL  indigno, — si  arbi- 
^  tratu  Titii  nupserit ^ — Patri  si  filia  quam  in  potestate  hahet 

non  nupserit y — filio  familias  si  pater  ejus  uxorem  non  dux- 
erit  (f ) ; "  and  this  though  the  legacy  were  given  over,  thus  : 
"  Titio  restituat  si  nubat(k);'*  yet  the  following  conditions 
were  allowed,  as  appears  by  the  same  title :  **  Filise  meae  cum 
nupserit, — si  cum  Titio  nupta  erit, — si  neque  Titio  neque 
Seio  neque  Mcevio  nupserit, — si  Aricia  non  nupserit, — Titio, 
si  Seiam  uxorem  duxerit, — uxori,  si  a  liberis  impuberibus  ne 
(non)  nupserit, — dum  cum  filio  meo  erit, — dum  cumJUio  meo 
Capuie  erit  (J),  And  the  reason  is,  that  the  testator  in  the 
latter  cases  seems  to  regard  the  care  and  education  of  his 
children  rather  than  to  enjoin  perpetual  widowhood;  and  though 
a  condition  restrictive  of  marriage  generally  was  void,  yet  one 
deferring  it  to  a  certain  day,  or  making  it  to  depend  on  some 
contingency,  if  not  in  fraud  of  the  law,  was  allowed  (m).  If 
these  restrdnts  on  marriage  were  thought  reasonable  in  the 
civil  law,  they  must  appear  much  more  so  in  ours,  which  does 
not  provide  with  equal  anxiety  against  improper  and  unequal 
marriages;  especially  as  that  excessive  love  of  celibacy  has  not 
yet  been  experienced  in  this  country,  and  it  has  become  the 
policy  of  the  law  to  protect  the  property  of  young  persons  till 
they  arrive  at  an  age  of  discretion  which  may  enable  them  to 
take  care  of  it  themselves.  Nevertheless,  in  Longy.Dennis(n), 
Lord  Mansfield  and  the  other  judges  agreed,  that  conditions  in 
restraint  of  marriage  ought  to  be  construed  with  the  utmost 
rigour  and  strictness. 

[[The  law  of  England  holds  an  injunction  to  ask  consent 
lawful  (o) ;  and  a  condition  not  to  marry  or  to  marry  a  par- 
ticular person  has  been  held  good;  and  so  one  which- limits  the 
time  to  a  reasonable  age,  provided  such  limitation  be  not  a 
mask  to  restrdn  marriage  generally.  A  condition  prescribing 
due  ceremonies  and  place  of  marriage  is  valid,  and  so  is  an 
annuity  during  widowhood. — Ed.] 

Pernn  v.  Lyon{p),  In  this  case  the  will  of  the  testator 
contained  this  proviso :  *^  If  my  wife  or  daughter  should  marry 
B,  Scotchman,  either  of  them  so  marrying  shall  forfeit  all  benefit 
and  advantage  under  my  will :  and  the  estates  given  to  such 
my  wife  or  daughter  as  shall  so  marry,  shall  descend  to  such  per- 
son or  persons  as  would  be  entitled  under  my  will,  in  the  same 
manner  as  if  my  wife  or  daughter  wtre  dead."  The  Court  of 
King's  Bench  held  such  partial  restraint  of  marriage  to  be  legal. 

(i)  Dig.  35,  1,  pauim,  95  ;  Axhton  v.  Addon,  F^  Ch.226 ; 

{k)  Dig.  1.  22.  Dashtcood  v.  Bulkeley,  10  Vea.  230 ; 

(/)  Dig.  32, 3,  30, 8. 5.  Creagh    y.  WiUon,    2    Vem.    573; 

(m)  Dig.  35,  1,  72,  s.  5,  with  the  Chauncey  v.  Grt^don,  2  Atk.  616; 

Com.  of  M.  Pothier  ad  ParuL  in  Nov,  Hanmingt  v.   mtnMty,  1  B.  C  C 


Ord.  digetta,  No.  33.  303.— £dJ 

(n)  4  Burr.  2052. 
,0)  [Sutton  V.  Jewks,  2  Ctu  ^, 


(n)  4Bun.m2.  (p)  9  ^t't Eep.  170, 
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Generally  in  the  temporal  courts,  the  distinction  seemeth  to  Detitc  in 
hare  been,  where  the  legacy  is  devised  over  to  another,  and  ^^^^ 
where  it  is  not  devised  over :  in  the  former  case  it  hath  been 
held,  that  the  restraint  shall  be  good,  so  as  the  legacy  shall  not 
be  due,  unless  the  condition  be  performed ;  but  in  the  latter 
case,  where  there  is  no  devise  over,  it  hath  been  held,  that  the 
proviso  or  condition  is  only  in  terrorem,  to  make  the  person 
careful,  but  not  to  defeat  the  legacy  (q). 

And  note,  it  has  been  decided  that  where  there  is  an  alter- 
native gift,  as  10/.  a  vear  at  all  events  to  a  grand-daughter,  but 
if  she  marries  with  the  good  liking  of  trustees,  150/.  in  lieu  of 
the  annuity,  if  she  marry  without  such  consent,  equity  will  not 
relieve  so  as  to  give  the  larger  portion  (r).  A  devise  of  the 
residue  has  also  been  holden  tantamount  to  a  devise  over  of 
the  specific  legacy  (s).  But  where  the  condition  of  marr}ring 
is  annexed,  it  is  necessary  that  the  marriage  should  take  place 
to  vest  the  legacy,  although  the  consent  of  particular  persons 
should  be  dispensed  with  (t). 

Also  in  the  temporal  courts  a  distinction  is  made  where  a 
portion  is  charged  oh  the  personalty,  and  where  it  is  charged 
on  land.  If  it  is  charged  on  the  personalty,  they  follow  the 
rule  of  the  ecclesiastical  court,  which  hath  jurisdiction  as  to 
the  personalty ;  but  if  it  is  charged  on  land,  of  which  the 
ecclesiastical  court  hath  no  jurisdiction,  they  follow  the  rule 
of  the  common  law  courts,  which  on  non-performance  of  the 
condition  will  not  suffer  the  portion  to  be  raised  (u).  In  the 
case  of  Harvey  v.  Aston,  April  30,  1737,  Sir  Thomas  Aston 
by  settlement  after  marriage  created  a  term  in  trust  by.  mort- 
gage or  sale  to  raise  2000/.  for  each  of  his  daughter's  portions, 
''  provided  they  marry  with  their  mother's  consent,  and  if  either 
"  die  before  marriage  with  such  consent,  her  portion  to  cease, 
''  and  the  premisses  to  be  discharged ;  and  if  raised,  then  to  be 
''paid  to  the  person  to  whom  the  premisses  should  belong:"  and 
afterwards  by  will  created  another  trust  term  to  augment  their 
fortunes  S000/«  a  piece  more,  but  subject  to  the  condition  as  in 
the  settlement,  and  gave  the  residue  over  and  above  2000/. 
a  piece  to  his  wife :  and  by  a  codicil  created  another  trust  term 
for  the  better  raising  of  his  daughters'  portions.     Sir  Thomas 

(o)  1   Cha.  Ca.  22;  1  Vera.  20;  (r)  Gi//e/ v.  Tfiray,  1  P.  VVms.  284; 

2  Vera.  293,  357;   [Willes,  83;  19  [Lord  Cowper,  Creagh  v.  Wilson,  2 

Vc8. 14 ;  3  Atk.  364.    The  two  cases  Vera.  573.J 

of  Underwood  ▼.  Morru,  2  Atk.  154,  («)  Scott  v.  Tyfer,  2  Bro.  C.  C.  431. 
and  James  v.  Suffolk,  1  B.  C.  C.  538,  (t)  Garbut  v.  Hilton,  1  Atk.  381 ; 
would  appear  to  contravene  tbis  rule.  Atkiru  v.  Riccocki,  ibid.  500 ;  [Hem- 
Bat  see  Hemmings  v.  Muncklei/,  1  B.  mings  v.  Munckley,  1  Cox,  39?] 
C.  C.  303;  S.  C.  I  Cox,  39,  (Lord  («)  Add,  "Or  if  it  be  raised,  and 
Loughborougb) ;  Scott  v.  Tyler,  2  B.  the  condition  subsequent  be  broken, 
C.  C.  488,  mentioned  below  (Lord  will  divest  the  estate."  1  RoU.  Ab. 
Tbnxlow);  and  see  the  remarks  of  418,  pi.  6;  Fry  y.  Potter,  1  Cha.Ca. 
Sir  W.  Grant  in  Lloyd  ▼.  Branton,  3  138. 
Met.  108.— Ed.] 
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died,  leaving  issue  two  daughters.  One  of  them  mamed  after 
the  age  of  twenty-one,  and  the  other  before  the  age  of  twenty" 
one,  and  both  of  them  without  the  consent  of  their  mother.  Sir 
Joseph  Jekyll,  Master  of  the  Rolls,  decreed  the  portions  to  be 
paid.  But  on  appeal  from  this  decree,  the  Lord  Chancellor 
Hardwicke,  assisted  by  the  two  Chief  Justices  Lee  and  Willes, 
and  the  Chief  Baron  Comyns,  reversed  the  decree;  and  argued, 
first,  tliat  it  is  the  right  and  liberty  of  the  subject,  who  makes 
a  voluntary  disposition  of  his  own  property,  to  dispose  of  it  in 
what  manner,  and  upon  what  terms  and  conditions  he  pleasetb. 
Secondly,  that  it  is  an  established  maxim  of  law,  that  tf  an 
estate  in  land,  or  interest  out  of  the  land,  is  limited  to  com- 
mence upon  a  condition  precedent,  nothing  can  vest  or  take 
effect  till  the  condition  is  performed.  And  this  is  so  strong 
and  so  settled  a  point,  that  although  the  previous  act  was  at 
first  impossible  by  the  act  of  God,  or  other  accident,  the  estate 
can  never  vest.  Thirdly,  that  it  is  most  agreeable  to  the  rules 
of  equity,  to  diiect  the  execution  of  the  trust  according  to  tlte 
intent  of  him  wlio  appointed  the  trust.  It  is  said  that  a  trust 
is  to  be  construed  favourably:  and  it  is  true,  it  is  to  be  coi^ 
■trued  with  as  much  advantage  as  may  be  to  make  good  and 
answer  the  intent  and  design  of  the  party,  but  it  is  to  be  con- 
strued strictly  with  regard  to  the  execution  of  the  trust ;  and 
therefore  it  would  be  a  strange  thing,  when  the  tmst  directs 
the  trustees  to  pay  the  money  at  the  time  of  the  daughter's 
marriage  with  her  mother's  consent,  that  the  court  should  di- 
rect them  to  pay  the  money  before  that  time.  Fourthly,  that  a 
restraint  in  the  present  case  ia  not  only  lawful,  but  prudent  and 
reasonable ;  and  no  consequence  more  likely  to  ensue  from  it) 
than  the  hindrance  of  an  inconsiderate  or  imprudent  mar- 
riage (jf). 

Pulling  V.  Reddv,  T.,  n43(y).  By  the  Lord  Chancellor 
Hardwicke :  "  if  alegacy  be  given  to  a  woman  upon  this  con- 
dition, that  she  marry  with  the  consent  of  a  third  person,  and 
there  be  no  devise  over  in  case  she  marry  without  such  consent; 
this  is  only  to  be  considered  in  terrorem :  but  if  there  be  a 
devise  over,  then  it  shall  go  to  whom  it  is  so  devised  over.  l%u 
rule  is  taken  from  the  civil  law,  as  this  court  hath  a  conemremt 
jurisdiction  as  to  legacies.  But  if  a  portion  be  to  arise  out  of 
land,  and  tliere  is  no  devise  over,  in  tliat  case  she  shall  not  have 
it,  but  it  shall  go  to  the  heir ;  for  the  Spiritual  Court  hath  no 
jurisdiction  as  to  lands."  There  may  be  some  doubt  (he  said) 
where  money  is  given  to  be  laid  out  in  lands. 

Rm/ttisk  \.  Martin,  May  5,  1746  (i).  Elizabeth  Philips 
by  her  will  devised  her  real  estate  to  her  daughter  Martn* 
and  her  heirs  for  ever,  and  then  says,  "  If  my  daughter  Marf 
"  marry  with  the  consent  of  the  trustees  (therein  particular^ 

(r)  I  WiUoii,  31. 

(()  3  Atk.  330;  i  IfihKB,  UA 
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iia]iied)i  or  the  major  part  of  them,  signified  in  writing  before  d^^»w!w 
"  aueh  marriage  had,  then  and  not  otherwise  I  give  and  de-  Sanii^e. 
"  tise  to  my  said  daughter  Mary  the  sum  of  800t :"  and  after 
eomes  a  clause — "  And  I  do  hereby  charge  all  my  aforesaid 
'^  real  estate  with  all  my  debts  of  all  kind,  and  with  all  my 
**  legacies."  '  The  testatrix  died,  leaving  issue  the  said  two 
daughters  Martha  and  Mary.  Mary  married  Thomas  Reynish 
the  plaintijflT,  without  the  consent  of  the  trustees :  and  the  bill 
was  brought  by  Thomas  Reynish,  as  representative  and  ad-* 
ministrator  of  Mary  his  wife,  for  an  account  of  the  personal 
estate,  and  that  the  same  might  be  applied  in  payment  of  the 
said  I^aor  of  800/. ;  and  in  case  the  personal  estate  should 
lio€  be  sufficient,  that  then  the  real  estate,  or  so  much  thereof 
as  will  make  good  the  deficiency,  might  be  sold,  and  the  money 
arising  therefrom  applied  for  that  purpose.  This  case  coming 
on  to  be  heard  at  the  Rolls,  the  personal  estate  not  being  suffi-* 
eieitt,  Fortescoe,  Master  of  the  Rolls,  decreed  the  real  estate 
to  be  sold  for  payment  of  the  legacy.  The  defendants  ap- 
pealed from  the  decree,  and  the  cause  now  standing  for  judg* 
ment,  Lord  Hardwicke  delivered  his  opinion  to  the  following 
efiecf :  "  First,  I  will  consider  this  as  if  it  had  been  a  mere 
personal  legacy,  and  payable  out  of  the  personal  estate.  Se-» 
eondly,  I  will  consider  it  as  if  it  had  been  charged  on  the  real 
estate  originally.  As  to  the  first,  I  apprehend  that  taking  this 
as  a  mere  personal  legacy,  the  plaintiff  by  the  rules  of  the  civil 
and  ecclesiastical  law,  and  which  have  been  constantly  adhered 
to  ill  this  court,  will  be  entitled  to  the  legacy ;  for  it  is  an 
estaUiahed  rule  in  the  civil  law,  and  has  long  been  the  doc- 
trine of  this  court,  that  where  a  personal  legacy  is  given  to  a 
child  on  condition  of  marrying  with  consent,  this  is  not  looked 
on  as  a  condition  annexed  to  the  legacy,  but  as  a  declaration  of 
the  testator  in  terrorem  ;  and  indeed  the  civil  law  makes  such 
conditions  void,  notwithstanding  the  legacy  be  given  over ;  but 
that  has  not  been  received  so  in  this  court.  But  whenever  the 
legacy  is  given  over  for  breach  of  the  condition,  the  gift  over 
shall  take  place  upon  this  fomidation,  because  it  thereby  ap* 

rtrs  clearly,  that  the  person  to  whom  it  was  given  over  waa 
the  mind  and  contemplation  of  the  testator  at  the  time  of 
making  his  will ;  but  in  the  present  case  there  is  no  such  gift 
over.  The  second  consideration  is,  what  the  consequence  will 
be,  taking  this  legacy  as  a  charge  originally  laid  upon  the 
lands,  and  not  merely  personal.  In  the  will  it  is  first  of  all  a 
personal  legacy,  issuing  out  of  personal  estate ;  but  then  the 
testatrix  afterwards,  at  the  close  of  her  will,  charges  all  her 
real  estate  with  all  her  debts  and  legacies.  If  it  had  been 
originally  charged  upon  the  land,  and  given  upon  the  con- 
dition before  mentioned,  it  could  not  have  been  contended  that 
the  plaintiff  could  have  recovered  it  after  bre»;h  of  the  con* 
dition;  and  indeed  it  would  be  contrary  to  the  rule  of  the 
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common  law  (to  decree  for  the  plaintiflT),  which  always  favours 
_  the  heir,  and  contrary  to  the  determination  in  Harvey  v.  Athton; 
for  the  difference  taken  there  is,  that  this  court  follows  the  rule 
of  the  civil  law,  because  that  was  the  original  jurisdiction  for 
the  recovery  of  personal  legacies ;  but  whenever  land  is  in 
ques^on,  or  to  be  affected,  this  court  followeth  the  rule  of  the 
common  law ;  and  in  all  cases  whereof  this  court  takes  cog- 
nizance of  suit,  where  the  original  Jurisdiction  arises  in  another 
court,  the  rule  of  this  court  is  always  to  follow  the  law  of  that 
other  court ;  for  if  this  court  did  not  pursue  that  rule,  there 
would  be  different  remedies  in  different  courts,  which  would 
create  great  inconvenience,  and  the  rule  of  right  in  different 
courts  would  be  different.  But  though  this  be  so  in  the  case 
of  a  personal  legacy,  it  is  not  so  in  regard  to  lands  affected  or 
charged  with  legacies,  because  the  property  of  land  must  be 
governed  by  the  law  of  England ;  and  where  it  is  a  legacy 
charged  upon  land,  it  must  have  the  same  consideration  as  a 
devise  of  the  land  itself  would  have  had :  and  I  am  of  opinion, 
if  this  case  stood  as  an  original  charge  upon  land,  the  plaintiff* 
could  have  no  right  to  demand  it.  But  this  being  an  original 
personal  legacy,  the  plaintiff  is  entitled  to  have  an  account  of 
the  personal  estate  of  the  testatrix,  but  not  of  her  real  estate. 
But  as  the  personal  estate  may  be  exhausted  by  the  payment 
of  debts  and  legacies,  the  next  question  will  be,  whether  this 
court  cannot  marshal  the  assets  in  such  a  manner  as  to  give 
the  plaintiff*  a  remedy  out  of  the  real  estate ;  and  as  the  real 
estate  is  expressly  charged  with  the  payment  of  all  debta  and 
legacies,  and  this  legacy,  by  the  event  which  has  happened, 
falls  out  to  be  a  charge  upon  the  personalty  only,  I  am  of  opi- 
nion that  the  plaintiff'  ought  to  stand  in  the  place  of  such  cre- 
ditors or  legatees  as  have  received  a  satisfaction  out  of  the 
personal  assets :  and  to  order  it  so  is  the  constant  rule  and 
practice  of  this  court." 

In  the  case  of  Needham  v.  Vemoa,  05  Car.  2  (a),  lands 
were  devised  in  trust  for  raising  portions  for  daughters,  pay- 
able upon  their  marriages  with  consent  of  the  trustees  ;  but  if 
they  married  without  consent,  then  to  remain  over  to  another. 
The  daughters  were  old,  and  never  intended  to  marry,  but  to 
lay  out  their  portions  in  a  purchase  of  annuities  for  their  lives- 
Arid  it  was  held  that  they  should  have  their  portions  imme- 
diately, upon  giving  security  to  indemnify  against  the  persons 
to  whom  the  portions  were  devised  over.  And  the  like  hath 
been  decreed  upon  giving  security  to  refund,  if  the  condition 
should  be  broken. 

la  Scott  v.  Tyler(b),  the  testator,  Richard  Kee,  directed  his 
trustees  to  purchase  10,000/.  South  Sea  annaities,  and  willed 
that  one  moiety  of  that  stock  should  be  transferred  to  his  good 
daughter  Margaret  Christiana  Tyler,  of  whom  he  wu  the  pu- 

(«;  1  Abr.  £q.  Cm.  111.  (ft)  t  Bcd.  411. 
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tadve  father,  at  her  age  of  twenty-one  years^  if  she  should  then  y»ere  Mir- 
be  unmarried*  and  the  other  moiety  at  her  age  of  twenty-five  coSLm  u 
years,  if  she  should  then  also  be  unmarried;  but  in  case  she  M7ni!d^/^ 
should  marry  before  twenty-one  with  consent  of  her  mother^ 
he  directed  certain  settlements  to  be  made,  and  in  case  she 
should  die  before  twenty-five  unmarried,  he  gave  the  10,000Z. 
to  the  mother,  whom  he  also  made  residuary  legatee.  The 
daughter,  who  had  other  property  given  her  by  the  will,  mar- 
ried under  twenty-one  against  the  consent  of  her  mother,  who 
entered  into  trade  and  became  a  bankrupt;  and  the  question 
was  between  the  daughter  and  the  assignees  of  the  mother. 
Per  Lord  Thurlow,  C,  after  full  argument :  '^  An  injunction 
to  ask  consent  is  lawful,  as  not  restraining  marriage  generally ; 
a  condition  that  a  widow  shall  not  marry  is  not  unlawful. 
An  annuity  during  widowhood,  a  condition  to  marry  or  not 
marry  Titius  is  good  (c).  A  condition  prescribing  due  cere- 
monies and  place  of  marriage  is  good ;  still  more  is  a  con- 
dition good  which  only  limits  the  time  to  twenty-one  or  any 
other  reasonable  age,  provided  it  be  not  used  evasively  as  a 
cover  intending  to  restrain  marriage  generally.  And  it  is 
agreed  on  all  hands,  that  (however  restrictive  of  marriage) 
when  the  legacy  is  given  over  to  other  uses,  the  testator  shall 
be  deemed  to  regard  those  uses.  I  am  of  opinion  that  the 
daughter  having  married  at  eighteen,  improvidentjy  (as  far  as 
appears)  and  against  the  anxious  consent  of  the  mother,  never 
came  under  the  description  to  which  the  gift  of  the  10,000Z. 
South  Sea  annuities  was  attached ;  it  is  therefore  void,  and 
part  of  the  residue,  and  belongs  to  the  assignees  of  the  mo« 
ther.'' 

QA  review  of  all  the  cases  seems  to  show  that  the  general  Retnit  or  aii 
inclination  of  courts  has  been  to  confine  conditions  restraining  *^^  ^*^'' 
marriage  to  marriage  during  minority,  or  within  the  period 
fixed  for  the  payment  of  the  legacy  (rf). — Ed.]] 


11.  Legacies — Lapse. 

If  a  legacy  be  given  on  condition  not  to  dispute  the  will.  Condition 
and  the  legatee  commenceth  a  suit  whereby  he  disputes  the  froJbif\o^ 
validity  of  the  will,  yet  this  is  no  forfeiture  of  the  legacy  if  the  Executor. 
there  was  probable  cause  of  contesting  it(6). 

And  even  although  there  be  no  probable  cause,  yet  where  a 
legatee  or  other  person  interested  hath  a  right  to  see  the  will 
proved  in  solemn  form,  his  making  use  of  that  right  cannot 
(as  it  seemeth)  be  deemed  a  disturbance. 

Nutt  v.  Burrel,  E.,  1724(/).    The  testator  gives  to  B.  a 

(c)  SUme  V.  Theedy  2  Bro.  243.  — £d.] 

{d)  IKnmp  v.  Hmftt,  Amb.  662 ;        (e)  3  Bac  Abr.  479. 
Xtftg  V.  Witken,  Cas.  temp.  Talb.        (/)  Cha.  Ca.  King,  1. 
117;  Osborne  ▼.  Brown,  6  Yes.  627. 
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legacy^  on  pain  of  forfeiture  of  it  in  case  he  should  give  his 
wife  (whom  he  made  executrix)  any  trouble  in  relation  to  his 
estate.  B.  brings  a  bill  against  the  wife^  for  which  there  was 
very  Httle  colour,  and  amongst  other  things  demands  his  legacy. 
The  chancellor  was  of  opinion  that  the  suit  was  very  frivcuous, 
but  would  not  declare  the  legacy  forfeited. 

But  in  the  case  of  Cleaver  w.SpurUnfff  T.,  1789 (a  ),  a  per- 
son by  his  will  gives  a  legacy  to  his  daughter^  provided  that  if 
she  or  her  husband  refuse  to  give  a  release,  or  put  the  exe- 
cutor to  any  trouble,  the  same  shall  go  over  to  her  eUter's 
children.  The  daughter  and  her  husband  (beinff  within  the 
custom  of  the  city  of  London)  sue  for  her  orphanage  part. 
Decreed  that  the  legacy  was  forfeited ;  for  however  it  might 
have  been  construed  to  be  intended  only  in  terrorem^  yet 
being  devised  over,  and  by  that  means  a  right  to  this  legacy 
being  vested  in  a  third  person,  a  court  of  equity  could  not 
devest  it  or  call  it  back  again. 

Webh  V.  Wehb,  H.,  1710(A).  The  father  gave  a  legacy  of 
40/.  to  his  son,  upon  condition  that  he  should  not  disturb  the 
trustees.  They  applied  to  the  court  for  an  execution  of  the 
trust,  and  that  he  might  either  join  with  them  in  a  sale,  or  lose 
the  legacy.  And  it  was  decreed  accordingly  by  Harcourt, 
Lord  Chancellor.  But  Mr.  Coxe,  in  his  note  to  this  case, 
observes  that  such  conditions  are  considered  to  be  merely  in 
terroremy  and  therefore  void,  unless  the  legacy  be  given  over, 
as  in  Cleaver  v.  Spurling, 

^Litigationy  in  the  sense  of  the  condition,  means  vexatious 
litigation,  when  there  is  not  probabilis  causa  (i). — Ed]]. 
ThinKije  It  is  Said  by  some,  that  if  land  be  devised  to  one,  and  after 

in  the  same  will  to  another,  they  shall  take  it  as  joint 
tenants  (k). 

But  by  Lord  Coke,  the  last  devise  taketh  place ;  the  same 
being  for  so  much  a  countermand  of  the  former  part  of  the 
will.  And  of  this  opinion  was  Lord  Hardwicke  in  the  case  of 
Ulrich  v.  Lichfield  {I)  above  mentioned,  though  (he  said)  the 
later  opinions  have  taken  it  otherwise. 

But  as  to  this,  it  seemeth  that  no  certain  rule  can  be  laid 
down ;  but  the  determination  will  vary  according  to  the  par« 
ticular  circumstances  in  each  will  (m). 

QThc  intention  of  the  testator  is  the  rule  of  construction  (n). 

TMr.  Toller  has  the  following  remarks  on  this  subject  (o): 
"  Legacies  may  be  also  cumulative :  they  are  contradistin- 
guished from  such  as  are  merely  repeated.  As  where  a  testator 
has  twice  bequeathed  a  legacy  to  the  same  person,  it  becomes 

(g)  2  P.  Wms.  528.  (m)  2  Atk.  374. 

(/O  1  P.  Wins.  136.  (n)  IRidges  v.  Morri$(m,   I  Bro. 

(0  [See   Ingram   v.  Strong  and  C.  C.  389 ;  Coots  v,  Boyd,  2  Bm.  C. 

otheri,  2  Phil.  ft.  294.]  C.  527J 

(A-)  cub.  159.  (o)  (Toller  on  EzaontiKi^  p.  m 

(0  I  Inst.  112 ;  2  Atk.  372.  ««q\..n«  '' OuC>a3&s&ati5re  Lcgadss.'! 
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a  auestiaii  whether  the  legatee  be  entitled  to  both,  or  to  one  Diitinetion 
oiilT«    And  on  this  point  likewise  the  intention  of  the  testator  miTuiiv^  Ind 
is  the  rule  of  construction  (p).  juT*  u* 

Q*  On  this  head  there  are  three  classes  of  cases ;  first,  those     ^^  ** 
cases  in  which  there  is  no  evidence  of  such  intention,  either 
internal  or  extrinsic,  one  way  or  the  other ;  those  cases  where 
there  is  internal  evidence ;  and  also  those  in  which  there  is 
extrinsic  evidence. 

[[^  In  r^ard  to  the  first,  where  there  is  neither  internal  nor 
extrinsic  evidence,  it  is  necessary  to  recur  to  tlie  rule  of  law  (q). 
There  are  four  instances  of  this  class : 

\y  Where  the  same  specific  thing  is  bequeathed  to  A.  twice 
in  tne  same  ¥rill,  or  in  the  will  and  again  in  a  codicil :  in  that 
case  he  can  claim  the  benefit  only  of  one  legacy,  because  it 
could  be  given  no  more  than  once  (r). 

[['*  Where  the  like  quantity  is  bequeathed  to  him  twice  by 
one  and  the  same  instrument :  there  also  he  shall  be  entitled 
to  one  l^acy  only  (s).  So  where  an  unconditional  legacy 
was  given  by  a  third  testamentary  paper,  it  was  held  to  be  a 
substitution  for  a  conditional  legacy  to  the  same  amount,  given 
by  the  first  testamentary  paper  (0- 

Q"  Where  the  bequest  to  him  is  of  unequal  quantities  in  the 
same  instrument,  the  one  is  not  merged  in  the  other,  but  he  has 
a  rij^ht  to  them  both  (u). 

[7*  And  lastly,  where  the  bequest  to  him  is  of  equal  or  unequal 
quantities  by  dififerent  instruments,  in  that  case  also  there  shall 
be  an  accumulation  (x). 

Q"  There  are  likewise  cases  in  which  there  is  internal  evi- 
dence of  the  testator's  intention ;  as  where  a  latter  codicil 
appears  to  be  merely  a  copy  of  the  former,  with  the  addition 
of  a  single  legacy ;  or  where  both  legacies  are  given  for  the 
same  cause ;  they  shall  not  be  cumulative,  whetner  given  by 
the  same  or  different  instruments,  as  they  shall  be  where  one 
is  given  generally,  and  the  other  for  an  express  purpose ;  or 
where  one  reason  is  assigned  for  the  former,  and  another  for 
the  latter ;  or  where  the  legacies  are  not  ejusdem  generis,  as 
where  an  annuity  and  a  sum  of  money  is  given  (y),  or  two 

(p)    [4  Bac.  Abr.  361 ;  Ridget  v.        (ti)  [1  Bro.  Ch.  Rep.  392,  in  note; 

Morrison,  1  Bro.  Cb.  Rep.  389 ;  Coote  vide  Coote  v.  Boi/d,  2  Bro.  Ch.  Rep. 

y.  Boyd,  2  Bro.  Cb.  Rep.  527.]  521.] 

(q)  lEooley  v.  Hatton,  1  Bro.  Q\\,        (jr)  [1  Bro.  Ch.  Rep.  391,  392,  in 

Rep.  391,  in  note.]  note;  MatUrt  v.  Matters,  1  P.Wms. 

(r)  [1  Bro.  Ch.  Rep.  392,  m  note,  423;  1  Ch.  Ca.  361 ;  Toy  v.  Toy, 

and  ibid.  393.]  1  Cox*s  Rep.  163 ;  Baillie  v.  Butter- 

(s)  [1  Bro.  Ch.  Rep.  392,  in  note;  field,  ibid.  392;  Benyon  v.  Benyon, 

Swinb.  p.  7,  s.  21 ;    1  Bro.  Cb.  Rep.  17  Ves.  34.] 

30,  in  note;  4  Bac.  Abr.  361 ;  Mai-        (y)  IMastert  v.  Matters,  1  P.WmB. 

tfrs  V.  Matiers,  1  P.  Wma.  424.]  423 ;  lee  also  the  recent  cases  of  Ro6- 

(t)  TAttorruy-General  v.  Barley,  ley  v.  Robley,  2  Beav.  96  ;  Tweedale 

4  Madd.  Rep.  263 ;  and  see  GiUespie  v.  Tweedale,  4  Jurist,  885.— £d.] 
V,  Alexander,  2  Sim.  &  Stu.  145.J 
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annuities  of  the  same  amount,  by  different  instruments,  the  one 
payable  quarterly,  the  other  half-yearly  (z) :  or  two  annuities 
of  different  amounts,  the  one  given  by  the  will,  payable  out  of 
real  estate,  the  other  by  the  codicil,  payable  out  of  personal 
estate  (a).  In  like  manner  it  may  be  collected  from  the  context, 
whether  the  testator  meant  a  duplication  or  a  mere  repetition 
of  the  first  bequest.  And  his  intention  has  been  inferred  &cm 
very  slight  circumstances  (b). 

l_"  Extrinsic  evidence  is  also  admissible  on  this  subject 
Whether  the  testator,  by  giving  two  legacies,  did  or  did  not 
intend  the  legatee  to  take  both,  is  a  question  of  presumption, 
which  will  let  in  every  species  of  proof(c).  Hence,  if 
the  testator,  after  the  making  of  the  will,  and  before  the 
date  of  the  codicil,  had  an  increase  of  fortune,  that  circum- 
stance has  been  held  to  prove  that  he  intended  an  additional 
bounty"  (d). 

{^As  to  parol  evidence  of  the  testator's  intention,  the  primary 
rule  is,  that  it  is  not  admissible  against  the  expressed  efiect  of 
a  written  instrument  (e).  But  there  is  a  manifest  difference 
between  the  admission  of  parol  evidence  as  to  declarations, 
whether  verbal  or  written,  of  a  testator,  and  as  to  the  proof  of 
facts  or  circumstances,  by  the  knowledge  of  which  the  court 
may  be  placed  in  the  same  situation  with  the  party  who  made 
the  instrument  </).— Ed.)] 
bith  A  devise  by  one  joint  tenant  of  land  devisable,  which  be 
I'lh"'  holdeth  in  fee,  at  his  death,  jointly  with  a  stranger,  is  not  good; 
but  if  such  devisor  doth  survive  all  his  companions,  then  such 
devise  is  good(^). 

Also  a  man  cannot  bequeath  by  will  any  of  those  goods  or 
chattels  which  hehadi  jointly  with  another,  though  by  act  in 
his  lifetime  he  might  dispose  of  his  part;  if  he  bequeath  his 
portion  thereof  to  a  third  person,  tlje  legacy  is  void,  and  the 
survivor  shall  have  the  whole,  notwithstanding  the  will.  But 
joint  merchants  are  to  be  excepted  out  of  this  rule ;  for  the 
wares,  merchandizes,  debts,  or  duties  which  they  have  as  joint 
merchants  or  partners,  shall  not  survive,  but  shall  go  to  the 
executor  of  him  that  dies ;  and  this  by  the  law  of  mer- 
chants (ft). 

And  by  the  custom  of  the  city  of  London,  he  which  holdeth 

(i)  [Cnrr«!  V.   Ptft,   17VM.jim.  Eep.  627,  528;  4  Bac.  Abr.  361,  in 

4G2.i  note.] 

(o)  IWright  V.  TMrd  Cadogon,   2  (d)  IMailenv.Maaen,  I  P.Wrai. 

Eden's  lUp.  239.]  424,] 

(b)  HBac.Ahi.36\;  Duke  of  St.  (e)  IHurtt  t.  Btacli.  Sir  J.  LtaA. 

BeaucUrk,   2  Atk.  MO;  V.  C.  5  Madd.  351.] 


Ridget  V.  Jllorriiun,  1  Bro.  Cb.  Rep.  {/)  rSharp  v.  Slurp,  Lord  Brow- 

389 ;  Coote  t.  Boyrf,  2  Bro.  Ch.  Rep.  tiim,  1  M.  &  K.  989.      See  V.  WO- 

£21;     1  P.  Wm«.  424,  in   note  2;  liami  on  Ex.  and  Ad.  t.  ii.  p,  1Q«  1 

Btnyon  y.  Benjon,  17  Vet.  iun.  34.]  (g)  Perk.  218.                  ^ 

(e)   [Ceole  v.  Boyd,  8  Bro.  Cb.  (X)  LawpfTnt,  l^S, 
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tenements  in  London  jointly  with  others  may  devise  that  which 
belon^eth  to  him  without  any  other  severance  (i). 

[^Tne  1  Vict.  c.  26,  which  does  not  affect  wills  made  before  LtpMd  Le- 
Jan.  1,  1838,  by  its  33rd  section  enacts—  '^^• 

[**  That  where  any  person,  being  a  child  or  other  issue  of  the  Gifu  to  Chii- 
testator,  to  whom  any  real  or  personal  estate  shall  be  devised  or  iI2*e  wi2^**^ 
bequeathed  for  any  estate  or  interest  not  determinable  at  or  before  !«•«•  Iimc 
the  death  of  such  person,  shall  die  in  the  lifetime  of  the  testator,  Teltlftor's^* 
leaving  issue,  and  any  such  issue  of  such  person  shall  be  livine  at  ^**j^^*|**'' 
the  time  of  the  death  of  the  testator,  such  devise  or  bequest  shall  ^  ^**' 
not  lapse,  but  shall  take  effect  as  if  the  death  of  such  person  had 
happened  immediately  after  the  death  of  the  testator,  umess  a  con- 
trary intention  shall  appear  by  the  will." 

[^But  as  to  wills  made  before  this  act,  it  may  be  Idd  down  lowhaiMMt 
that]]  generally,  if  the  legatory  die  before  the  legacy  be  due,  the  JilSJ  w^* 
legacy  is  extinguished.     Insomuch  that  if  the  testator  by  his  >*pm* 
last  will  do  bequeath  his  lands  and  tenements  to  a  man  and  his 
heirs,  yet  if  such  person  die  before  the  testator,  the  devise  is 
merely  void,  and  his  heirs  cannot  recover  the  land  by  force  of 
the  will,  because  the  devisee  was  not  in  being  when  the  will 
should  take  effect ;  and  the  word  heirs  in  this  case  is  not  a 
designation  of  the  person  who  shall  take,  but  a  limitation  of 
the  estate ;  for  if  it  was  a  description  of  the  person,  then  his 
widow  would  be  endowed  (k). 

And  so  it  is  if  the  devisee  of  a  copyhold  die  before  the 
devisor,  notwithstanding  the  surrender  by  the  devisor  of  the 
copyhold  to  the  use  of  his  will  (/)• 

And  so  also  it  is  if  the  legatee  lives  as  long  as  the  testator, 
but  doth  not  survive  him ;  for  they  may  both  die  at  one  instant ; 
as  in  a  storm  at  sea  they  may  both  be  drowned  together,  or  by 
the  falling  of  a  house  may  both  be  killed  at  once :  but  if  the 
legatee  overlive  the  testator,  even  though  it  be  but  for  a  mo- 
ment, the  legacy  is  due,  and  may  be  recovered  by  the  executors 
or  administrators  of  the  legatee  (m). 

\^Taylar  v.  Diplock  (»).  A  husband  appointed  his  wife  exe- 
cutrix and  residuary  legatee  ;  both  were  drowned  in  the  same 
ship.  According  to  the  practice  of  the  Prerogative  Court,  if 
the  wife  had  lived  to  be  entitled  as  residuary  legatee,  her  next 
of  kin  would  have  had  a  right  to  the  administration  in  pre- 
ference to  the  next  of  kin  of  the  husband.  Sir  John  NichoU 
held,  that  as  the  next  of  kin  of  the  husband  had  &  prima  facie 
right,  he  was  entitled  to  it  on  the  assumption — there  being  no 
evidence  to  the  contrary — that  he  and  the  wife  perished  at  the 
same  moment. — Ed.]] 

(i)  PrivUeg.  Loud.  145.  (n)  [2  Phillim.  261 ;   see  also  In 

{k)  Plowd.  345;    Swin.  35,  560;  the  goods  of  Selwyn,  3  Hagg.  748; 

Law  of  Test  230.  Suttenjoayte  v.  Powell,  1  Curt.  705; 

(/)  Str.  445.  In  the  goods  of  Murray,  I  Curt  596; 

(m^  [Swinb.  pt.  7,  s.  23,  j>l  1 ;  see  also,  on  tfiis  point,  Wright  y.  Sar* 

Godolpb.  pt  3,  c.  25,  s.  25 ;  Wentw.  muda,  2  Phillim.  266 ;  Cotvinir.  Fr<H 

Off.  of  Ex.  436,  14t2i  edj  curator- General,  I  llagg,  ^%:\ 
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Criterion  of        SncU  V.  Dec,  M.,  6  Ann.  (o)     The  testator  bequeathed  by 
UtSdU^    his  will  in  these  words :  I  give  100/-  wiece  to  the  two  chil- 
es/* dien  of  J.  S.  at  the  end  of  ten  years  after  my  decease.    The 
children  died  within  the  ten  years.    And  by  Cowper»  Lord 
Chancellor :  This  is  a  lapsed  legacy,  and  shall  not  go  to  the 
executors  of  the  children  ;  far  the  diversity  is,  where  the  be- 
quest is  to  take  effect  at  a  future  time,  ana  where  the  payment 
is  to  be  made  at  a  future  time :  wherever  the  time  is  annexed 
to  the  legacy  itself,  and  not  to  the  payment  of  it,  if  the  legatee 
dies  before  the  time  of  payment,  it  is  a  lapsed  legacy  in  that 
case. 
Where  the         Bagwcll  V.  Di*y  (p),  T.,  1731.    The  testator,  amongst  other 
b^sMthed,    things,  bequeathed  the  surplus  of  his  personal  estate  unto  four 
^ffMUM*    P^^sons,  equally  to  be  divided  among  them,  share  and  share 
Legttcee^  alike,  and  made  A.  B.  his  executor  in  trust.     One  of  the  four 
Teiuton^  ^  residuary  legatees  died  in  the  life  of  the  testator.     After  which 
the  testator  died.    And  the  question  being,  to  whom  the  fourth 
part  devised  to  the  residuary  legatee  who  died  in  the  life  of 
the  testator  belonged,  the  Lord  Chancellor,  after  time  taken  to 
consider  of  it,  delivered  his  opinion,  that  the  testator,  having 
devised  his  residuum  in  fourths,  and  one  of  the  residuary 
legatees  dying  in  his  lifetime,  the  devise  of  that  fourth  part 
became  void,  and  was  as  so  much  of  the  testator's  estate  undis- 

f)osed  of  by  the  will ;  that  it  could  not  go  to  the  surviving 
egatees,  because  each  of  them  had  but  a  fourth  part  devised  to 
him  in  common,  and  in  the  death  of  the  fourth  residuary  legatee 
could  not  avail  them,  as  it  would  have  done  had  they  been  all 
joint  tenants,  for  then  the  share  of  the  legatee  dying  in  the  life- 
time of  the  testator  would  have  gone  to  the  survivors ;  but 
here  the  residuum  being  devised  in  common,  it  was  the  same 
as  if  the  fourth  part  had  been  devised  to  each  of  the  four, 
which  could  not  be  increased  by  the  death  of  any  of  them. 
This  share  shall  not  go  to  the  executor,  he  being  but  a  bare 
executor  in  trust ;  and  consequently  it  belongs  to  the  testator's 
next  of  kin,  according  to  the  statute  of  distribution ;  and  as  to 
this,  the  executor  is  a  trustee  for  such  next  of  kin. 

Paae  v.  Paae  (y),  M.,  2  Geo.  2.  A  person  deviseth  to  his 
six  relations  all  his  lands  and  all  his  personal  estate,  in  trust 
to  perform  his  will ;  and  after  all  these  things  discharged, 
directed  that  the  remainder  should  be  equally  divided  amongst 
them,  share  and  share  alike,  and  made  his  said  six  relations 
executors.  One  of  the  six  legatees  died,  and  then  the  testator 
died.  The  question  was,  whether  the  share  of  that  legatee 
who  died  in  the  lifetime  of  the  testator  should  go  to  the  sur- 
viving legatees  as  part  of  the  residuum ;  or  whether  in  this  case 
it  should  go  to  the  next  of  kin  of  the  testator,  as  so  much  of 


& 


o)  i  Salic.  415.  (o)  Stra.  820. 

')lf'  Wmi.  700. 


\m  estate  muUspofled  of.    It  was  argued^  that  where  there  b  Wher«  uie 
a  kpsed  l^pu^y*  it  falls  mto 
generally ;  but  here  a  part 


a  kpaed  l^pu^y*  it  falls  into  the  residuum  of  the  personal  estate  bMSlVth^, 
ceoerally ;  but  here  a  part  of  t^e  residuum  itself  is  a  lapsed  \^^^^^ 
S^acy,  and  consequently  undisposed  of^  and  ought  to  go  to  the  Legttee*  diet 


next  of  kin  of  the  testator,    ^or  the  executors  are  to  take  TeJuuollf'  ^' 
nothing  as  executors,  but  as  residuary  legatees.     And  one  of 
the  l^[atees  dying  in  the  lifetime  of  the  testator,  his  share  must 
go  according  to  the  statiite  of  distributions,  as  undisposed  of. 
And  so  it  was  decreed. 


ElkotY.  Jkwenpart,  M.,  1705(r).  The  testator,  by  his  will  aimi 
reciting  that  B»  owed  him  400/.,  gave  and  bequeathed  the  u^.*** 
same  to  him,  provided  that  out  of  it  he  paid  several  particular 
sums  in  the  will  mentioned,  to  his  wife  and  children,  and  the 
residue  he  freely  and  absolutely  gave  him,  and  required  his 
esecutor,  immediately  on  his  death,  to  deliver  up  the  security, 
and  not  to  meddle  with  the  debt,  but  to  give  such  release  as 
B«,  his  executors  or  administrators  should  require;  B.  died  in 
the  lifetime  of  the  testator.  It  was  held,  that  the  money  di- 
rected to  be  paid  to  the  wife  and  children  was  well  devised ; 
but  as  to  the  residue  devised  to  the  debtor  himself,  it  was  a 
lapsed  legacy,  he  dying  in  the  lifetime  of  the  testator;  but  it  was 
admitted,  that  if  the  testator  had  said,  "I  forgive  such  a  debt,* 
or  that  my  executor  shall  not  demand  it,  or  shall  release  it, 
that  would  have  been  a  good  discharge  of  the  debt  though  the 
debtor  had  died  in  the  lifetime  of  the  testator. 

[[And  even  where  a  legacy  is  given  to  the  legatee,  and  his 
executors,  administrators  and  assigns,  the  previous  death  of 
the  legatee  will  cause  a  lapse  (s). — En.]] 

Willing  v.  jBaiitf,  T.,  1731  (t).  The  testator  devised  by  his  wben  a  u 
will,  SOOL  a  piece  to  his  children,  payable  at  their  respective  ft^  ovtT. 
ages  of  twenty*one;  and  if  any  of  them  died  before  twenty- 
one,  then  the  legacy  given  to  the  person  so  dying  to  go  to  the 
surviving  children;  one  of  the  children  died  in  the  testator's 
lifetime.  And  the  question  was.  Whether  the  legacy  should 
go  to  the  surviving  children,  or  should  be  a  lapsed  legacy,  and 
sink  into  the  surplus.  By  the  court :  The  rule  is  true,  that 
where  the  legatee  dies  in  the  life  of  the  testator,  his  legacy 
lapses,  that  is,  it  lapses  as  to  the  legatee  so  dying ;  but  in  this 
case  the  legacy  is  well  devised  over  to  the  surviving  children. 

QThe  rule  of  lapses,  according  to  this  and  other  authorities, 
may  be  controlled  by  the  manifest  intention  of  the  testator 
appearing  on  the  face  of  the  will  that  he  did  not  intend  it  to 
lapse,  but  then  there  must  be  either  an  express  declaration  of 

(r)  2  Vem.  621 ;   1  P.  Wmt.  83 ;  Holbrook,  C.  &  J.  114.] 

[Sm  also  MaiiUmd  v.  Adair,  3  Yes.  (s)  lCorbi/n  v.  French,  4  Yes. 418, 

231;    Ti^lii  Y,  Baker,  2  Cox,  118;  435  ;    TidxoeU   v.   Ariel,  3   Madd. 

SUfihmv  V.  Moxom,  8  Atk.  580 ;  Iftw  403.] 

V.  Buiter,  2  Price,  34;  A(t.'Gen.  v.  (0  3  P.  Wms.  114. 
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the  person  he  intends  to  substitute  for  the  legatee^  or  such 
terms  employed  as  may  allow  the  substitute  to  be  fairly  inferred 
from  them  (u) ;  and  it  has  been  held  recently,  that  where  there 
is  a  bequest ''  to  A.,  or  his  personal  representatives/'  or  '*  his 
heirs/'  that  the  lapse,  generally  speaking,  is  avoided  by  the 
word  "or"(ar). 

Qlt  seems,  however,  that  it  is  not.  allowable  to  prove  this 

intention  by  evidence  dehors  the  wilt(y). — Ed.]] 

^^^^-        A  general  residuary  clause  passes  all  that  is  undisposed  of, 

doary  ciaoce  as  in  case  of  a  lapse  (z).     Therefore,  a  leasehold  house,  the 

up!r  ^       bequest  of  which  to  a  charity  failed,  was  held  to  pass  under  a 

general  disposition  of  the  residue,  and  not  to  belong  to  the 

next  of  kin  as  undisposed  of  (a). 

Campbell  v.  French  (&).  Testator  by  his  will  gave  legacies 
to  A.  and  B.,  describing  them  as  grandchildren  of  C,  and  re- 
sident in  America.  By  a  codicil  he  revoked  these  legacies, 
giving  as  a  reason  that  the  legatees  were  dead.  The  fact  not 
being  true,  they  were  held  entitled  on  proof  of  identity. 

Hixon  V.  Oliver  (c)*  Testator  devised  to  his  wife,  '*The 
sum  of  300Z.  to  be  disposed  of  as  she  thinks  proper,  to  be  paid 
after  his  death."  It  was  held  to  be  an  absolute  interest,  and 
transmissible  to  her  administrator,  she  having  died  intestate. 

Bradley  v.  Westcott  {d).  Testator  devised  500/.  to  his  vrife, 
according  to  her  appointment  by  will,  and  in  default  thereof 
to  fall  into  the  residue,  which  was  disposed  of.  It  was  held 
that  the  power  of  appointment  was  not  executed  by  such  ge- 
neral words  in  her  will,  as  '^  all  my  personal  estate,*'  Sec.,  and 
"  all  my  estate  and  interest  therein.' 

Godfrey  v.  Davis  (e).  Testator  bequeathed  an  annuity  over 
upon  the  death  of  the  annuitant  to  the  eldest  child  of  A.,  and 
there  being  no  child  at  his  death,  it  was  held  that  an  afterbom 
child  was  not  entitled. 

In  general,  where  a  sum  of  money,  or  residue  of  personalty 
is  bequeathed  to  A.  for  life,  and  then,  or  if  he  died  without 
issue,  or  marry,  in  whole  or  in  part  to  B. ;  B.'s  legacy  is  con- 
sidered as  a  vested  remainder,  and  transmissible  if  he  survive 
the  testator,  although  he  die  in  the  lifetime  of  A.  if).    And 

(u)    ISibleu  V.  Cook,  3  Atk.  572 ;  (c)  13  Ves.  108. 

Toplis  V.  Baker,  2  Cox,  121  ;  Bridge  (d)  13  Ves.  445. 

V.  Abbott,  3  Bro.  C.  C.  124.]  (c)  6  Ves.  43. 

(x)  IGittings  v.  M'Dermot,  2My.  (/)    Pinbwy  v.  Elkin,  I  Wms. 

&  K. 69;  Pearsonv.  Stephen, 5  Bligh.  563 ;  Atkinton  v.  Pake,  1  Bro.  91  ; 

N.  C.  203  ;  2  Dow.  &  CI.  328  (Lord  Barnes  v.  Allen,  ibid.  181 ;    GoihoM 


Chancellor  Brougham).]  v.  Mundau,  ibid.  191 ;  Monkkouae  r. 

(v)   IMaybank  v.  Brooks,  1  Bro.     Ifo^e,  ibid.  298 ;  Att.-GeH.w.Crii- 
C.  C.  84.]  pin,  ibid.  386 ;    Deoime  v.  Metto, 


(z)  Brown  v.  Uiggs,  4  Ves.  708.  ibid.  537;  Dansen  v.  Haweif  Amb. 
(a)  Shanley  v.  Baker,  4  Ves.  732.  276 ;  Earl  of  SaUslfwyY.  Lamie,fiM. 
(6)  3  Ves.  321.  383 ;  Bet^on  v.  MaJdimm,  2  Bra  7A. 
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if  such  be  the  construction  of  the  will^  the  court  will  secure 
the  fund^  and  order  the  produce  to  be  paid  accordingly  {g). 

Devise  of  a  legacy  to  a  person  and  his  assigns,  the  legatee 
died  before  it  was  paid ;  adjudged^  that  his  administrator  shall 
have  it  as  assignee  in  law  (A). 

Where  the  legacy  is  conditional^  the  legacy  is  not  due  until  Conditioiiai 
the  condition  be  performed^  and  therefore  if  the  legatee  die  ^**^^'^' 
before  the  condition  is  performed^  the  legacy  is  extinguished^ 
except  in  some  few  cases  (A). 

If  a  legacy  be  given  to  a  child  payable  at  his  age  of  twenty- 
one  yearSy  and  the  child  dies  before  he  attain  that  age,  though 
the  administrator  of  the  child  is  entitled  to  the  legacy,  yet  he 
shall  not  have  it  till  such  time  as  the  child,  if  he  had  lived, 
would  have  attained  his  age  of  twenty-one  years  (/)• 

But  if  a  legacy  be  devised  to  a  child  payable  at  his  age  of 
twenty-one  years,  and  if  he  dies  before  that  age,  then  the 
legacy  to  go  over  to  another ;  in  this  case,  if  the  child  dies 
before  he  attains  the  age  of  twenty-one,  the  second  legatee 
shall  have  the  legacy  immediately  {m). 

So  if  a  legacy  be  given  to  an  infant,  to  be  paid  at  his  age  of 
twenty-one  years,  and  the  executors  to  pay  interest  for  it  until 
it  becomes  payable ;  if  the  infant  dies  before  twenty-one,  it  is 
due  presently  to  the  executor  or  administrator  of  the  infant ; 
but  if  no  interest  was  to  be  paid  for  it,  then  it  shall  not  be 
paid  until  such  time  as  the  infant  would  have  come  to  twenty- 
one  in  case  he  had  lived,  because  there  it  is  a  benefit  the  tes- 
tator intended  to  the  executor  by  keeping  it  in  his  hands,  but 
in  the  other  case  it  would  be  none  when  interest  was  pay- 
able (n). 

So  where  the  testator  bequeathed  to  an  infant  1000/.  pay- 
able at  twenty-one,  and  in  the  meantime  the  infant  to  have  the 
yearly  sum  of  20/.,  not  amounting  to  the  interest  of  the  legacy 
given  him ;  the  infant  died  before  twenty-one.  It  was  held 
by  Raymond,  Chief  Justice,  Jekyl,  Master  of  the  Rolls,  and 
Eyre,  Chief  Justice,  that  the  executors  of  the  infant  should 
wait  for  their  legacy  till  such  time  as  the  infant,  had  he  lived, 
would  have  been  twenty-one ;  it  being  unreasonable  that  the 
executors  of  the  infant,  standing  in  his  place,  should  be  in  a 
better  case  than  the  infant  himself  would  have  been  had  he 
been  living,  and  it  was  to  be  presumed,  that  the  testator  had 
made  a  computation  of  his  estate,  and  considered  when  the 
same  would  bear  and  allow  of  the  payment  of  this  legacy ; 

(g)  Green  v.  Pigot,  1  Bro.  103;  Ed.] 

BiUings  Y.  Sandem,ih\d.  393  ;  Notv  (/c)  Law  of  Test.  231 . 

Ian   T.   NeUigan,    ibid.  489;   post,  (/)  2  Vera.  199 ;   1  P.  Wms.  478. 

"  Payment  (f  Legacies:*  (m)  2  Vera.  283 ;  2  P.  Wms.  478 ; 

(A)  1  Roue's  Abr.  915.  Viner,  Devise,  G.  d.  35.  {Laundy  y, 

(t)  [Conditions  in  rettraint  of  mar'  Williams.) 

riage  nave  been  considered  arove.— >  (n)  2  jnreem.  64. 
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to  whether 
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and  that  no  reason  could  be  giyen,  why  to  nneerfun  acdd^ 
should  accelerate  the  payment  of  this  legacy  before  the  time 
which  was  at  first  intended  for  that  purpose  (o). 

Joseph  Smith  gaye  all  his  personal  estate  to  his  wife  upon 
the  following  considerations^  inter  alia,  that  at  the  decease  of 
his  said  wife^  or  if  she  should  marry  again,  5002.  be  paid  to 
his  sister  Sarah  Smith  out  of  the  aforesaid  estate  wHoin  m 
months  after  her  decease  or  marriage.  Sarah  Smith  died,  liting 
the  wife,  and  the  Court  of  Exchequer  held,  that  the  legacy  was 
not  given  till  after  the  wife's  death  or  second  marrii^,  and 
therefore  lapsed  (p), 

[[But  where  a  bequest  is  made  to  a  man  as  tmstee  for 
another  person,  the  legacy  will  not  lapse  by  the  death  of  Ae 
trustee  in  the  testator's  lifetime  (y). — En.^ 

Generally,  it  is  to  be  considered^  whether  the  Hme  be  Joined 
to  the  substance  of  the  legacy,  or  to  the  payment.  1.  J^Ube 
Joined  to  the  substance  of  the  legacy,  and  the  legatee  dies 
before  the  day,  the  legacy  is  gone  (r) ;  as  if  the  testator  giweB 
to  B.  100/.  when  he  cometh  to  the  age  of  twenty-one  years, 
and  B.  dieth  before,  the  legacy  will  not  go  to  his  ezecotors  or 
administrators.  2.  But  if  the  day  be  joined  to  the  payment  of 
the  leaacy  (s),  the  executors  or  administrators  of  the  legatee 
shall  have  the  legacy,  though  the  legatee  die  before  the  day: 
as  if  the  testator  bequeath  100/.  to  B.,  and  wills  that  it  shall 
be  paid  to  B.  when  he  attains  the  age  of  twenty-one  yearsi 
yet  his  executors  or  administrators  may  recover  the  legacy 
when  the  time  is  expired  that  B.  should  have  attained  that  age 
if  he  had  lived  {t). 

And  this  is  agreeable  to  the  rule  of  the  civil  law,  which  is, 
that  if  a  legacy  be  devised  to  one  generally,  to  be  paid  or  pay- 
able at  the  age  of  twenty-one,  or  any  other  age,  yet  this  is 
such  an  interest  vested  in  the  legatee  that  bis  executor  or 
administrator  may  sue  for  and  recover  it ;  for  it  is  dehitttm  in 
prtBsenti,  though  solvendum  infuturo,  the  time  being  annexed 
to  the  payment,  and  not  to  the  legacy  itself.     So  if  the  legacy 


(o)  Cheiter  v.  Fainter,  2  P.  Wms. 
335. 

(p)  Norris  v.  HuihwaitCf  1  Bro. 
182. 

(q)  lEales  v.  England,  2  Vera. 
408 ;  Oke  v.  Heath,  1  Ves.  sen.  140; 
Inchiquin  v.  French,  1  Cox,  1.] 

(r)  J^Anslow  v.  South,  1  Eq.  Cas. 
Abr.  295,  pi.  6  ;  Cruse  v.  Barley,  3 
P.  Wms.  20 ;  Sncll  v.  Doe,  6  Yes. 
243 ;  Stapleton  v.  Cheales,  Prec.  Ch. 
31 7,  in  which  it  was  held,  that  the 
expressions  **ai  twenty-one,"  or  "  if," 
or  "when  he  shall  attain  twenty-one," 
were  one  and  the  same.  Sir  W.  Grant 
remarked  in  Hanson  v.  Graham,  that 


in  the  ci?il  law  the  words  **eum" and 
"si"  are  precisely  equivalent,  and 
that  from  that  law  we  oorrow  aH,  or 
at  least  the  greatest  part,  of  our  rules 
upon  legacies,  6  Ves.  243 — 245 ;  see 
also  AtKinson  v.  Turner,  for  the  word 
provided,  2  Atk.  41,  and  Elton  v.  £f- 
ton;  for  in  case,  3  Atk.  504;  and 
Knight  V.  Cameron,  14  Ves.  389.— 
Ed.T 

(s)  T Jackson  v.  Jackion,  1  Ves.  sen, 
217 ;  Sydney  v.  Vaughan,  2  Bro.  Pari. 
Cas.  (House  of  Lords),  254  ;  :Bofyer 
V.  Machell,  5  Ves.  509.] 

(0  [Swinb.  part  7,  s.  23,  tr.  9.1 
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is  made  to  carry  interest  (ti),  though  the  words  to  he  paid  or 
payable  be  omitted,  it  shall  be  an  interest  vested*    But  if  a 
MegRcy  be  devised  to  one  at  twenty-one,  or  if  or  when  he  shall 
attain  the  age  of  twentj-one,  and  the  legatee  dies  before  he 
attains  that  age,  the  legacy  is  lapsed.     But  where  the  legacy  where  the 
it  to  arise  out  of  a  real  estate,  this,  by  the  better  authorities^  ][riir?atVf\ 
shall  not  go  to  the  representative  of  the  legatee,  but  shall  sink  Be«u  E*ute. 
in  the  inheritance  for  the  benefit  of  the  heir,  as  much  as  if  it 
was  a  portion  provided  by  a  marriage  settlement     But  when 
the  legacy  is  to  be  paid  out  of  a  pereonal  estate,  the  above  dis- 
tmetion  hath  been  allowed  of,  and  Cowper,  Lord  Chancellor^ 
said,  that  though  it  was  at  first  introduced  upon  very  slender 
reasons,  and  probablv  upon  no  other  but  from  a  constant  wil« 
Bngnetss  in  the  civil  law  to  stretch  in  favour  of  a  partieiJar 
iMatee,  i^intl  the  residuary  legatee  who  went  away  with  the 
irncde  su^ua  of  the  personal  estate,  yet  as  the  Chtmeery  hath  concorrent 
1MN9  a  concurrent  junsdiction  with  the  epiritMal  court  m  mat"  ir  c'baDce^ 


iere  of  tkis  nature,  he  thoitght  it  highly  reaecmable  that  there  "ue^cMrt* 

in  pcnoo] 
Lefaciei. 


ekamd  he  a  conformity  in  their  resolutions,  that  the  tubjeel  V*  pcnoou 
might  have  the  same  masure  of  justice,  in  which  court  so^  '^"'' 
he  sued  (or). 

So,  in  the  case  of  Boycot  and  others  v.  Cotton  and  othersy  Legtcy  from 
N<yv.S4,  1738(2^),  it  was  said  by  the  lord  chancellor  Hard^  ^"''' 
wicke,  that  it  is  now  settled,  whether  the  portion  charged 
upon  land  be  given  with  or  without  interest,  by  deed  or  by 
will,  if  the  person  dies  before  the  age  at  which  it  beeomes 
payable,  it  shall  sink  into  the  estate. 

Smith  V.  Smith,  M.,  \6%2{z).  The  testator  devised  1002. 
to  his  daughter  for  her  portion,  chargeable  upon  a  real  estate, 
and  payable  at  twenty-one:  and  the  daughter  died  before 
twenty-one:  the  portion  shall  sink  in  the  land.  But  it  is 
otherwise,  if  no  time  had  been  limited  for  the  payment  of  the 
portion;  for  in  that  case  it  goes  to  the  executor  of  the  daugh- 
ter. And  there  is  no  difference,  whether  the  portion  is  secured 
by  settlement  or  by  will,  if  it  be  to  be  raised  out  of  a  real 

(k)  [This  18  generally  called  the  L.  Shadwell,  V.C,  held  the  legacy  to 

gift  of  interim  interest.    See  Fcame  be  vested,  but  Lord  Chancellor  Cottenr 

on  Contingent  Remainders,  553,  note  ham  reversed  his  decision,  4  Jurist| 

by  Mr.  Butler;   Vawdiy  v.  Geddes,  I  186.    See  cases  cited  in  argument-* 

Rims.  &  M.  208  ;  Hoath  v.  Hoatk,  2  Ed.] 

Bco.  (X  C.  4 ;  FonereoH  y.  Fonereau,        (s)  [Swinb.  part  7,  s.  23,   pi.  9  ; 

3  Atk.  645  ;  Murkin  y.  Phillipton,  3  Godolph.  part  3,  c.  24,  s.  25  ;  Sla- 

M.  &  K.  257;   Stephens  v.  Frost,  2  pleton  v.  Cheales,  Free.  Chanc.  317.] 
Tounge  &  C.  302 ;  Vivian  v.  Mills,  I        {y)   1   Atk.  555.      [See  Feame^ 

Beay.  315 ;  Cromeky,  Lumb,  3  Yo.  8t  Cont.  Rem.  555,  note  by  Mr.  Buffer. 

C.  565.  In  the  recent  case  of  Watson  The  leading  case  on  this  subject  is 

¥.  Hayes,  9  Sin».  500,  25^.  was  directed  Pouiet  v.  Poulet,  or  Pawlet  v.  Paw 

to  be  paid  to  a  person  for  maintenance  let,  2  Ventr.  366;  1   Vem.  204;  1 

and  education  till  she  attained  the  age  Rop.  Leg.  554,  3d  ed. ;  V.  Wms.  on 

of  tmeatf-em^  when  she  wa»  to  re-  £z.  and  Ad.  vol.  ii.  p.  993,»— £i>.] 
ceive  9ML;  ibe  4M  laderage*   Sir        (x)  2  Vem.  92. 
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URicy  from    estatC;  and  the  party  dies  before  it  is  payable ;  for  in  either 
?^;___  case  it  sinks  in  the  lands. 

Norfolk  V.  Guildford,  H.,  1690  (a).  The  testator  by  will 
charged  his  lands  with  6000/.  for  the  child  his  wife  was  then 
endente  with,  if  it  proved  a  daughter;  with  a  clause  of  entry 
for  non-payment.  A  daughter  is  borny  who  dies.  It  was  de« 
creed,  that  the  6000/.  should  not  be  raised  for  the  benefit  of 
her  administrator. 

Bartholomew  v.  Meredith,  M.,  1684  (&).  The  testator  de- 
vised lands  to  be  sold  for  payment  of  portions  to  younger 
children^  and  one  of  the  children  dies  after  the  portion  was 
payable,  though  before  the  lands  sold.  It  was  held,  that  it 
being  an  interest  vested,  his  administrator  should  have  it. 

Jackson  v.  Farrand,  E.,  1701  (c)  The  testator  by  will 
gave  500/.  to  his  daughter,  to  be  paid  by  his  executor  at  the 
age  of  twenty-one  out  of  his  personal  estate  and  the  rents  of 
his  real ;  and,  if  not  raised  by  that  time,  the  executors  to 
stand  seised  and  take  the  rents  till  500/.  is  raised,  and,  after 
payment,  gives  the  land  to  his  son.  The  daughter  marries  at 
eighteen,  and  dies  under  twenty-one,  leaving  issue  a  daughter. 
The  husband  takes  administration.  It  was  neld,  that  the  por- 
tion should  be  raised,  and  that  by  a  sale,  though  the  land 
would  produce  little  more  than  the  500^  But  this,  Lord 
Hardwicke  said,  is  an  anomalous  case,  and  no  stress  ought  to. 
be  laid  upon  it  (jd). 

Lowther  v.  Condon,  H.,  1740  (e).  Thomas  Condon,  esquire, 
by  his  will  gave  unto  his  daughter  Diana  Condon  the  sum  of 
1000/.,  to  be  raised  and  paid  unto  her,  immediately  after  the 
decease  of  her  mother,  out  of  the  mother's  jointure  lands,  with 
interest  of  six  pounds  in  the  hundred  from  the  death  of  her 
mother  till  the  same  should  be  paid.  Thomas  Condon  dies. 
After  which,  his  daughter  Diana  intermarries  with  Sir  William 
Lowther,  and  dies  in  the  lifetime  of  her  mother.  Last  of  all 
the  mother  dies.  And  Sir  William  Lowther,  as  administrator 
to  his  wife,  brings  his  bill  for  the  recovery  of  the  1000/.  It 
was  insisted  by  the  defendant,  the  heir  at  law,  that  as  the  said 
sum  was  to  be  raised  and  paid  out  of  the  lands,  and  the  late 
Lady  Lowther  died  before  the  time  when  this  sum  became 
payable,  namely,  before  the  death  of  her  mother,  the  testator's 
widow,  the  same  ought  to  sink  into  the  estate  for  the  benefit 
of  the  heir,  and  ou^ht  not  now  to  be  raised.  By  Hardwicke, 
Lord  Chancellor :  It  is  clear,  if  this  were  to  be  paid  out  of  a 
personal  estate,  it  would  have  been  transmissible  to  an  admi- 
nistrator. It  is  indeed  true,  that  it  hath  been  an  established 
rule  in  general,  as  to  real  estates,  that  where  a  leeatee  dies 
before  the  time  of  payment  of  the  legacy,  it  shall  sink  into  the 
estate ;  but  with  regard  to  portions  or  fortunes  for  daughters, 

(a)  2  Vem.  208.  (b)  1  Vern.  276.  (e)  2  Vera.  424. 

(d)  1  Atk.  $$6.  (e)  2  Atk.  127,  230 ;  3  Atk.  819. 
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the  circumstance  of  the  legatee  is  to  be  considered ;  as  where  i^y  from 

a  portion  is  given  to  one  immediately,  payable  when  she  at-  — 

taineth  the  age  of  twenty-one,  or  marrieth,  and  such  person 
dieth  before  either  of  the  contingencies  happeneth,  it  ought  to 
sink,  because  the  legatee  wanted  no  personal  provision ;  but 
in  this  case,  as  Lady  Lowther  was  married,  and  lived  married 
for  some  years,  there  is  the  less  re&son  that  it  should  sink. 
And  it  was  decreed,  that  this  was  an  interest  vested,  and  as 
such  transmissible  to  the  administrator,  and  the  legacy  should 
not  sink  into  the  estate  for  the  benefit  of  the  heir  at  law.  But 
this  determination  was  upon  particular  circumstances  in  the 
will,  manifesting  an  intention  that  the  portion  in  this  event 
should  not  sink  into  the  inheritance,  but  be  transmissible; 
and  particularly  because  the  remoteness  of  the  time  of  pay- 
ment did  not  arise  from  the  circumstances  of  the  persons,  but 
of  the  estate ;  the  legacy  being  ordered  to  be  paid  as  soon  as 
the  estate  should  be  disincumbered.  And  upon  the  same 
ground,  the  like  was  determined  afterwards  in  the  case  of 
Sherman  v.  Collins,  Feb.  4,  1745. 

But  it  is  said,  if  a  legacy  be  chargeable  both  upon  the  real  LegMv  from 
and  personal  estate,  then  so  much  thereof  as  the  personal  ^**  *'""**' 
estate  will  extend  to  pay  shall  go  to  the  executors  or  admi- 
nistrators of  the  child ;  for  in  such  case,  as  far  as  the  executor 
or  administrator  claims  out  of  the  personal  estate,  he  shall 
succeed  according  to  the  rule  of  the  spiritual  court  where 
these  things  are  determinable,  although  the  infant  legatee  dies 
before  the  portion  or  legacy  becomes  due  :  but  so  far  as  such 
legacy  is  charged  upon  the  land,  the  Court  of  Chancery  will 
not  countenance  the  loading  of  an  heir,  merely  for  the  benefit 
of  an  administrator  (/). 

But  in  the  case  of  Van  v.  Clark,  July  1,  1739  (^),  Lady 
Craven  devised  to  Godfrey  Clark  (whom  also  she  made  exe- 
cutor and  residuary  legatee)  her  messuage  and  tenement  in 
Lincoln's-Inn-Fields,  and  all  her  real  and  personal  estate  not 
otherwise  disposed  of,  to  the  intent  that  out  of  the  said  real 
and  personal  estates  so  devised,  her  several  legacies  might  be 
paid :  amongst  which,  she  gave  to  Thomas  Lewis,  to  be  paid 
within  one  year  and  a  half  afler  her  decease,  2000/.  in  trust 
and  for  the  use  of  his  daughter  Mary  Lewis,  to  be  put  out  at 
interest,  and  the  principal  and  interest  to  be  paid  to  her  at  her 
we  of  eighteen,  or  marriage,  which  should  first  happen. 
Thomas  Lewis  died  in  the  lifetime  of  the  testatrix.  Mary 
Lewis  died  about  half  a  year  after  the  testatrix,  unmarried.  The 
representative  of  Mary  brought  his  bill  to  have  the  2000Z. 
paid  to  him.  The  defendant  Clark  admitted  personal  assets 
sufficient,  but  submitted  to  the  court,  whether  the  plaintiff 
was  entitled,  and  insisted  that  the  house  in  Lincoln's-Inn<> 

(/)  1  P.  Wffl.  276,  601.  (g)  1  Atk.  610. 
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Legacy  from    Ficltls  was  ill  tlic  fii'st  placc  charged  with  this,  and  that  it  was 
Mut<i  Pund.  ^^^  ^  charge  merely  on  the  personal  estate,  but  on  the  mixed 
fund  of  real  and  personal ;  and  therefore  the  legatee  dving 
before  the  day  of  payment,  it  ought  to  sink.     By  the  Lord 
Chancellor  Hardwicke :  "  The  infant  dying  before  the  time  of 
payment  to  the  trustee,  I  am  of  opinion  makes  this  legacy  not 
DiMinciion     raisdhlc  for  the  benefit  of  the  plaintiff  her  representative.     If 
gaci^rrmm'   a  legacij  is  given  out  of  a  personal  estate  payable  at  a  certain 
inai*EMJjc>'  ^"'^^  9  or  if  givcR  at  a  certain  time,  and  interest  in  the  mean 
SiiSd  Vund    '*"'^ '  *^  **  "  vested  legacy.     But  the  rule  of  this  court  as  to 
legacies  out  of  real  estates  is  otherwise;  far  if  given  at  a  cer^ 
tain  time,  or  imyable  at  a  certain  time,  yet  if  the  legatee  dies 
before  the  time  is  come,  it  sinks  into  the  inheritance.     So  when 
a  legacy  is  given  out  of  a  mixed  fund  of  real  and  personal 
estate,  at  a  certain  time,  or  to  be  paid  at  a  certain  time ;  the 
construction  is  the  same,  as  if  given  out  of  a  real  estate  only. 
There  is  but  a  slight  difference  between  the  cases  of  legacies 
given  at  a  day,  or  payable  at  a  day  ;  but  the  distinction  is 
adhtn-cd  to,  only  to  give  a  consentaneous  jurisdiction  with  the 
ecclesiastical  courts :  nor  is  there  any  case  that  I  know  of,  to 
warrant  a  distinction  between  legacies  given  out  of  a  mixed 
fund  of  real  and  personal  estate,  and  out  of  real  estate  only. 
If  the  infant  had  survived  the  year  and  half  (for  the  death  of 
the  trustee  makes  no  distinction)  it  would  have  been  extremely 
clear  she  would  have  been  entitled  to  the  legacy ;  and  if  then 
she  had  died  before  eighteen  or  marriage,  her  representatives 
would  have  been  entitled.     But  if  this  had  been  merely  per-^ 
sonal,  as  she  died  within  the  year  and  half,  her  representative 
could  not  have  been  entitled;  for  the  whole  gift  is  in  the  di- 
rection of  the  payment,  which  makes  that  the  substance.     In 
the  present  case,  it  is  not  a  legacy  merely  out  of  a  personal 
estate,  but  out  of  both  funds,  and  the  real  charged  in  the  first 
placc  on  the  estate  in  Lincoln  s-Inn-Fields.     And  this  con- 
struction is  more  agreeable  to  the  intention  of  the  testatrix,  as 
the  sum  was  intended  clearly  as  a  portion  for  Mary.     And 
the  court  always  goes  as  far  as  it  possibly  can,  to  hinder  the 
raising  portions  out  of  land  for  the  benefit  of  representatives.^ 
This  distinction  between  a  portion  and  other  legacy  was  re- 
cognized in  Dawson  v.  Killet  (A).     Where  the  testator  gave 
an  estate  to  his  wife  for  life,  and  if  there  should  be  no  issue 
between  them,  then  to  Killet  charged  with  several  sums  to 
different  legatees.     One  of  these  survived  the  testator,  but 
died  before  the  wife ;  and  Lord  Thurlow,  C,  held  the  charge 
vested  and  transmissible  to  his  representatives,  for  ''  in  the 
case  of  a  portion,  the  court  has  construed  a  sum  so  given  to  be 
so  connected  with  the  purpose  for  which  it  was  given,  that  it 
was  not  intended  to  be  given  for  any  other  purpose ;  so  that 
the  purpose  failing,  the  land  ought  not  to  be  cbarjged/'    But 
"  this  is  a  devise  after  the  death  of  the  wife  to  Kilkt|  aad  the 
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testator  charges  the  estate  of  Killet  (meaning  the  interest  of  Diftiocikm 
Killei  in  the  estate)  with  the  sums  in  question,  which  distri-  ^J^fJ^^ 
bates  the  estate  between  Killet  and  the  legatees.     Upon  the  2SS  e«!i*^ 
death  bt  the  testator,  the  remainder  rested  in  Killet,  and  andootor 
the  tiioment  it  vested  in  Killet,  the  charges  vested  in  those  to  ^^'^  ^"'' 
Whotn  they  were  given  (i).     And  in  Embrey  v.  Martin  (ft), 
Lord  Hardwicke  said  of  such  a  legacy,  it  is  a  conditional  limi- 
iation,  and  there  is  a  legal  remedy  for  raising  the  money  :  it  is 
a  condition  subsequent,  as  all  conditions  turned  into  limitations 
are.     It  is  to  be  raised  ailer  J,  T.  (the  remainder  man)  comes 
Into  possession.    Note.  A  legacy  may  vest,  subject  to  be  de- 
vested, by  a  subsequent  appointment  of  a  person  to  whom  the 
testator  gives  such  power,  or  by  the  birth  of  another  child,  or 
the  legatee's  dying  under  twenty-one,  &c.  (/). 


12.  Residue  J  i^c. 
The  question  how  far  the  executor  shall  be  entitled  to  the  Sarpiof,  bow 
stirplusi  although  he  be  not  by  the  express  words  of  the  will  JVuuStoT 
Appointed  residuary  legatee,  hath  been  long  litigated  and  re-  ^^len  5«>t  «p. 

-f-      J       j«  -A        i»   J    ^  •       X*  o         o  pointed,  ia 

eeived  a  diversity  of  determinations.  expreu 

In  the  case  o\  Foster  v.  Munt,  M.,  1687  (m),  the  testator  JJ^^Jj  ^ 
devised  particular  legacies  to  his  children  and  grandchildren,  «**•«• 
and  10/.  a  piece  to  his  executors  for  their  care,  the  surplus  of 
the  personal  estate  being  5000Z.  and  upwards.     The  question 
waS)  whether  the  surplus  should  be  a  trust  for  the  children,  or 

So  to  the  executors :  and  it  was  decreed  a  trust  for  the  chil- 
fen.  For  as  the  legacy  to  the  executors  was  given  for  their 
care,  unless  such  care  was  to  turn  to  the  benefit  of  others,  and 
not  of  theitaselves,  the  will  would  be  absurd  ;  and  therefore  it 
nedeSsturily  followed,  that  the  testator  designed  them  only  to 
be  trustees  for  the  next  of  kin.  And  although  no  such  decla- 
ration had  been  made,  yet  the  legacy  being  given  generally, 
the  law  made  the  same  construction,  and  it  was  for  their  care ; 
it  being  impossible  to  imagine  that  the  testator  would  give  a 
general  legacy  if  he  intended  the  executor  should  take  the 
whole  (n). 

Earl  of  Bristol  v.  Hungerford,  H.,  1697  (o).  The  testator 
devised  lands  to  be  sold  for  payment  of  his  debts,  and  ordered 
that  the  surplus  should  be  deemed  part  of  his  personal  estate, 
and  go  to  nis  executors,  and  gave  to  his  executors  100/.  a 
piece  as  a  legacy.     The  question  was,  whether  the  executors 

g)  See  also  Tumtal  v.  Bracken,  TDuke  of  Chandos  v.  Talbot y  2  P. 

0.  C.C.  124,  2ded.;  S.C.  Amb.  Wms.  601 ;  Proivse  v.  Abingdon,  1 

167 ;    Manning  v.  Herbert,  ib.  575 ;  Atk.  482 ;  1   Rop.  Leg.  558,  3d  ed* 

Jade  V.  Tickener,  Jb.  703.  —Ed.] 

(k)  Amb.  380.  (m)  1  Vem.  473 ;  2  Vem.  G48. 

.  (l)  R  ^StUsbarwY.  Lambe,  Amb.  (n)  2  Abr.  Cas.  £q.  443. 

383:  Shepherd  y.  Ingram,  ib.  448 ;  (o)  1  Abr.  Cas.  £q.  244. 
WiMt  t.  Bun,  2  &0.  C.  C.  300; 
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fa"/^w'cilio7  s'^^^'^  h?i\e  the  surplus  to  their  own  use,  or  should  distribute 
according  to  the  statute  of  distributions.  For  the  executors  it 
was  insisted  that  the  surplus  should  be  part  of  his  personal 
estate,  and  go  to  them,  and  that  he  meant  it  to  their  own  use  ; 
and  his  giving  them  a  legacy  of  lOOZ.  a  piece  cannot  alter  the 
case,  for  the  surplus  might  perhaps  be  nothing ;  and  therefore 
he  gave  them  the  100/.  that  they  might  at  all  events  be  sure  of 
something,  and  not  to  exclude  them  the  benefit  of  the  surplus  : 
and  this  being  a  devise  of  the  surplus,  after  debts  and  legacies 
paid,  cannot  be  a  trust  in  them,  for  then  all  their  trust  is  per- 
formed when  debts  and  legacies  are  paid.  On  the  other  side 
it  was  said  that  the  words  in  the  will  that  the  surplus  should 
be  part  of  his  personal  estate,  and  ao  to  his  executors^  were 
only  intended  to  exclude  the  heir,  who  else  would  have  had  it, 
and  not  to  give  any  greater  interest  to  his  executors  than  they 
would  have  had  otherwise.  And  of  that  opinion  was  the  lord 
chancellor,  who  decreed  that  they  were  trustees  of  the  sur- 
plus for  the  next  of  kin. 

But  in  the  case  of  Griffiths  v.  Rogers^  T.,  1704  (^),  where 
a  man  deviseth  his  library  of  books  to  one,  except  ten  books 
such  as  his  wife  should  chuse,  and  made  her  executrix,  it 
was  decreed  that  she  should  not  by  this  devise  be  excluded 
from  the  benefit  of  the  surplus  of  the  personal  estate. 

In  the  year  17^5,  in  order  to  settle  this  point,  the  Lord 
Chancellor  King  brought  a  bill  into  the  House  of  Peers, 
which  passed  that  house,  but  was  thrown  out  by  the  Commons. 
The  bill  was  to  have  settled  it  for  the  benefit  of  the  executor  {q). 

Newstead  v.  Johnson,  July  15,  1740  (r).  Grace  Lawson 
by  her  will  gave  several  legacies  to  her  children,  and  then 
directs  1000/.  to  be  taken  out  of  her  partnership  stock  in 
trade,  and  settled  in  strict  settlement  on  her  son  ;  the  residue 
of  her  partnership  stock  she  gave  to  a  trustee,  with  very  par- 
ticular directions  as  to  the  management,  in  trust  for  the  sepa- 
rate use  of  her  daughter  Elizabeth  Johnson,  who  was  a  feme 
covert,  and  appoints  Elizabeth  Johnson  her  executrix,  but 
makes  no  disposition  of  the  surplus.  The  bill  was  brought 
for  an  account  of  this  surplus,  and  that  the  executrix  might 
be  a  trustee  of  the  same  for  the  next  of  kin  to  the  testatrix. 
By  the  Lord  Chancellor  Hardwicke  :  "  The  cases  in  regard 
to  excluding  executors  from  taking  the  surplus  of  the  personal 
estate,  by  reason  of  the  particular  legacies  before  given  to 
them,  have  been  very  various,  and  undergone  different  deter- 
minations, according  to  the  dififerent  circumstances  and  opi- 
nions, and  way  of  reasoning  of  different  persons  concerning 
them  ;  and  it  is  absolutely  impossible  to  reduce  all  those  cases 
to  any  certain  general  rule,  without  some  contrariety  between 
them.  But  I  think  the  present  case  a  very  plain  one,  that 
the  executrix  here  should  not  be  excluded  from  the  surplus. 

(p)  1  Ahr.  Cas.  £q.  245.  ^q^  Stca,  569.  (r)  8.  C.  3  Atk.  46, 
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The  law  is  clear,  that  where  a  man  makes  his  will,  and  an  Efl^(^ct  or 
executor,  it  is  a  gift  in  law  of  all  his  personal  estate  to  him,  wiii  "Jnd 
So  is  the  rule  of  the  ecclesiastical  court.  Therefore  it  is,  t^J'Siri'  *" 
that  where  a  suit  is  brought  in  such  a  case  for  a  distribution  ^"'"»' 
of  the  residuum  undisposed  of  by  the  will,  this  court  will 
prohibit  them  from  proceeding  in  such  suit ;  because  they  are 
bound  to  give  the  residuum  to  the  executor.  And  this  court 
interposes  upon  a  supposed  trust  in  the  executor,  of  which 
that  court  has  no  cognizance.  And  I  remember  some  cases^ 
one  at  the  latter  end  of  Queen  Anne's  time,  and  another  since^ 
and  another  when  I  sat  as  chief  justice  in  the  King's  Bench^ 
where  such  prohibitions  have  gone.  So  that  the  ground  upon 
which  executors  have  been  in  any  cases  compelled  to  dis- 
tribute the  surplus,  has  been,  upon  certain  circumstances  in 
equity,  which  have  induced  a  violent  presumption  amounting 
to  evidence  that  the  executor  was  intended  only  a  trustee. 
The  first  case  was  Foster  v.  Munt,  where  it  was  sent  to  the 
master  to  inquire  what  the  surplus  amounted  to :  and  I  have 
heard  that  arose  in  a  great  measure  from  an  ill  opinion  the 
Lord  Chancellor  Jefferies  had  of  the  executor's  behaviour  in 
obtaining  that  will ;  and  it  being  reported  to  amount  to  5000/., 
he  thought  it  was  absurd  to  say  the  testator  would  have  given 
the  executor  so  small  a  legacy  as  10/.  for  his  care  and  pains, 
if  he  had  meant  at  the  same  time  to  give  him  the  surplus.  But 
there  was  no  particular  evidence  of  any  fraud  in  the  case,  but 
only  such  a  general  charge  in  the  bill ;  so  that  the  decree  was 
founded  wholly  on  that  single  point.  From  that  time  it  was 
taken,  where  a  legacy  was  given  to  an  executor  for  his  care 
and  trouble,  without  any  disposition  of  the  surplus,  that  he 
should  be  considered  as  a  trustee  :  and  that  was  founded  upon 
good  reason ;  for  such  a  legacy  for  care  and  pains  was  a  plain 
declaration  of  the  testator's  intention,  that  as  to  the  rest  the 
executor  should  not  take  it  to  his  own  use ;  for  it  were  ridi- 
culous to  suppose  that  the  testator  should  give  him  a  small 
legacy  for  his  trouble  in  managing  an  estate  for  himself.  After- 
wards the  court  went  further  in  the  like  kind  of  reasoning, 
and  held,  that  where  a  particular  legacy  was  given  to  the  ex- 
ecutor generally,  without  saying  for  care  and  pains,  even  this 
would  exclude  him  from  the  surplus  because  of  the  absurdity 
(as  no  doubt  there  would  be)  in  giving  him  some,  and  giving 
him  all.  From  whence  the  court  raised  an  implication,  that 
since  the  testator  had  given  him  a  part,  he  never  intended  him 
the  whole.  And  this  point  is  now  established,  though  it  was 
at  first  objected  that  the  particular  legacy  might  be  owing  to 
a  doubt  of  the  testator  that  the  whole  personal  estate  might 
not  prove  more  than  sufficient  to  pay  all  the  legacies;  in 
whicn  case  the  executor  could  have  nothing.  For  which 
reason  the  testator  might  be  unwilling  to  leave  him  to  the 
chance  of  the  surplusi  but  would  secure  something  to  him  b^ 
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a  particular  legacy,  and  then  in  case  of  a  deficiency  he  would 
abate  only  in  proportion.  However  this  point  has  been  now 
long  established^  and  is  not  to  be  controverted  by  such  an 
argument.  And  I  remember  in  the  case  of  Fatrimgion  ▼• 
Keeily,  Lord  Macclesfield  said,  that  he  had  consulted  Mr- 
Vernon,  who  had  then  left  the  bar,  who  told  him  that  he  did 
not  then  trouble  himself  with  taking  notes  of  modem  resola- 
tions  upon  this  point ;  because  he  looked  upon  it  to  be  as 
plain  and  settled  as  that  an  estate  to  a  man  in  fee  should  de<v 
scend  to  a  man  and  his  heirs.  Other  cases  have  been  deter- 
mined in  favour  of  the  next  of  kin,  upon  the  circumstances  of 
the  proximity  of  blood:  but  these  determinations  have  been 
over-ruled  in  later  cases,  because  that  reasoning  might  pro* 
duce  great  uncertainty.  For  if  that  distinction  were  to  be 
admitted,  then  a  distinction  would  arise  as  to  those  of  a 
nearer  degree  of  kindred  and  those  who  are  more  remote ; 
and  if  the  testator's  estate  was  to  depend  on  such  circum- 
stances, it  would  bear  a  very  uncertain  construction ;  though 
in  the  case  of  Ball  v.  Smith,  there  was  a  distinction  in  favour 
of  a  wife.  I  mention  these  things  to  lay  them  out  of  the 
case  :  for  the  ground  of  my  determination  is,  that  the  legacy 
is  given  to  a  feme  covert  of  stock  in  trade,  in  trust  for  her 
separate  use,  and  under  very  particular  circumstances.  The 
intent  of  the  testatrix  is  manifest.  She  gives  the  particular 
legacy  in  trust  for  the  wife,  who  was  her  daughter ;  because 
otherwise  it  would  have  passed  to  the  husband  as  his  absolute 
property ;  for  though  upon  her  death  it  would  have  passed 
from  her  to  the  administrator  de  bonis  non,  yet  the  husband 
would  have  it  in  point  of  property  and  interest,  as  he  would 
be  entitled  to  it  after  the  debts  and  legacies  were  paid  out  of 
the  assets  :  which  reason  does  not  extend  to  the  residuum  | 
for  that  it  does  not  appear  but  she  intended  the  husband 
should  have  that  as  well  as  her  daughter ;  and  no  implication 
can  arise  upon  a  will  but  by  a  necessary  construction ;  if  soj 
the  testatrix  had  no  occasion  to  make  an  express  devise  of 
that  in  trust,  as  she  did  of  the  other.  It  was  said  in  the 
argument  of  this  cause,  that  a  particular  legacy  given  in  trust 
for  an  executor,  will  have  the  same  eftect  in  point  of  law,  and 
bar  him  of  the  residuum,  as  much  as  if  the  legal  interest  of 
the  legacy  were  given  him.  And  that  is  certainly  true,  be« 
cause  it  implies  nothing  which  makes  any  difference  between 
such  a  devise  in  trust  and  an  absolute  one  ;  but,  as  I  said 
before,  here  was  a  particular  reason  why  this  legacy  was  ex- 
pressly given  in  trust,  for  the  husband  could  not  have  been 
otherwise  excluded ;  and  it  is  that  the  trustee  may  enter  into 
partnership  with  the  son,  but  he  is  to  improve  the  stock  for 
the  separate  use  and  benefit  of  the  wife,  which  prevents  die 
common  implication  that  the  residuum  should  not  pass*  Thaie* 
fore  1  think  there  is  no  ground  in  this  case  to  make  the  exe- 
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cotrix  account  for  the  surplus ;  and  as  to  that  the  bill  must 
be  dismissed.'* 

Soutbcot  V.  Watson f  June  9,  1745(«).    General  Pulteney  by  Beqaestor 
his  will  gives  in  the  first  part  of  it,  to  Mrs.  Watson,  an  annuity  tK^/"*^ 


{s  ez- 


of  400/. ;  and  in  the  last  clause  gives  her  all  his  household  Jin**JJ^J,^ 

floods  and  furniture  (three  pictures  excepted),  and  all  his  plate,  lUsidae. 
inen,  watches,  jewels,  and  clothes  whatsoever,  and  declared 
her  sole  executrix.  The  bill  was  brought  for  an  account  of 
such  part  of  the  personal  estate  as  is  undisposed  of,  and  for  a 
distribution.  And  by  the  Lord  Chancellor  Hardwicke :  The 
bequest  of  the  specific  things  to  Mrs.  Watson  excludes  her 
from  the  residue. 

BKnkhorn  v.  Feast,  Oct.  24,  1750.  The  testator  gave  a 
pecuniary  legacy  to  A.,  and  another  of  a  different  value  to  B., 
Doth  infiuits,  and  made  them  his  executors.  The  question  was, 
as  to  the  residue  of  his  personal  estate,  whether  it  should  re- 
sult to  the  next  of  kin,  or  go  to  his  executors.  By  the  Lord 
Chancellor  Hardwicke :  Though  the  law  casts  the  whole  per- 
9onal  estate  upon  the  executor,  yet  as  a  will  is  to  be  construed 
chiefly  according  to  the  intention  of  the  testator,  if  it  appear 
manifestly  his  design  that  the  executor  shall  not  have  it,  it 
shall  be  distributed  by  this  court.  As  where  a  specific  legacy 
is  given  to  an  executor,  he  shall  not  have  the  residue ;  as  it 
would  be  absurd  to  think  that  the  testator,  after  he  had  given 
him  what  he  thought  convenient,  should  also  intend  to  give 
him  the  whole  residue,  which  would  include  the  particular 
legacy.  Yet  in  many  cases  this  construction  may  be  improper ; 
and  therefore  the  rule  of  law  has  been  suffered  to  take  place.  As 
in  the  case  of  Griffith  v.  Rogers,  where  the  executrix  had  a 
specific  legacy  of  ten  books.  And  in  the  case  of  Jones  v. 
Westcomb{t),  where  a  man,  possessed  of  a  long  term,  devised 
it  to  his  wife  for  life,  and  after  her  death  to  the  child  she  was 
then  enceinte  with,  and  made  her  executrix.  For  in  this  case  it 
was  necessary  to  devise  the  term  to  her  specifically,  for  the 
sake  of  the  limitation  to  the  child.  In  the  present  case,  not  to 
mention  that  it  is  improbable  the  testator  would  have  made 
these  persons,  who  are  infants,  his  executors,  merely  for  the 
purpose  of  distributing  his  personal  estate,  without  any  benefit 
to  themselves ;  it  was  very  proper  he  should  give  them  these 
legacies,  though  he  might  intend  they  should  after  have  the 
residue ;  for  they  do  not  tajcp  the  legacies,  as  they  will  the 
residue;  for  this  they  are  entitled  to  jointly  and  equally,  and 
the  survivor  will  take  the  whole.  But  the  legacies  are  unequal 
in  value,  and  their  interest  in  them  different  and  separate.  And 
it  cannot  be  inferred  that  the  residue  includes  the  particular 
legacies ;  for  as  they  are  bequeathed,  the  legatees  are  entitled  to 
them  in  severalty,  and  with  different  interests ;  whereas,  if  he 
had  not  separated  them,  they  would  have  devolved  jointly,  and 

(f)  8  Aft.  226.  (*)  Prec.  €1^316. 
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Executor       otherw'isc  than  he  intended  they  should.    And  he  decreed  the 

when  entilled  •  i         .      xV  ^ 

to  Residattm.  residue  to  the  executors. 

"~"  Finally,  in  the  case  of  Lawson  v,  Lawson^  Apr.  19,  1777(tt), 

upon  an  appeal  from  the  chancery  to  the  House  of  Lords,  it 
was  determined,  that  unless  in  cases  where  the  contrary  is 
inconsistent  and  incompatible  with  the  apparent  intention  of 
the  testator,  or  there  is  violent  presumption  of  fraud,  the  residue 
of  the  personal  estate,  after  payment  of  debts  and  legacies, 
shall  go  to  the  executor. 

In  tliis  case,  the  wife  was  executrix,  and  had  property  spe- 
cifically given  to  her,  which  was  hers  before  marriage.  And 
the  authority  was  cited  in  Martin  v.  Rehow(x)^  to  prove  that 
a  wife,  having  a  specific  legacy  bequeathed  to  her,  might  take 
the  residue,  although  any  other  executor,  having  a  pecuniary 
legacy y  could  not.  But  per  Lord  Thuriow,  C. :  Tne  case  of 
a  wife  may  make  a  circumstance  in  evidence,  but  it  cannot 
make  a  rule  of  law.  The  rule  (of  Foster  v.  Munt)  is  laid 
down,  and  has  been  acted  upon  for  years  past,  that  where  a 
testator  gives  the  executor  a  legacy,  he  pays  him  for  his  trouble, 
and  turns  him,  as  to  the  residue,  into  a  trustee.  And  here  the 
wife,  who  was  executrix,  havhig  a  real  estate  bequeathed  to 
her,  with  a  house  in  town,  plate,  &c.,  but  no  pecuniary  legacy, 
an  account  was  decreed  to  be  taken  of  the  residue,  to  be  dis- 
tributed according  to  the  statute  (y). 

In  White  v.  Evans  {z\  one  executor  being  by  a  legacy  for 
his  care  clearly  a  trustee  of  the  residue  for  the  next  of  kin,  the 
other  was  held  to  be  a  trustee  also.  And  in  Urquhart  v. 
King  (a),  where  no  legacies  were  given  to  the  executors,  they 
were  under  the  circumstances  held  to  be  trustees  of  the  residue 
for  the  next  of  kin.  But  executors  are  prima  facie  entitled  to 
the  residue  undisposed  of:  and  it  requires  strong  and  violent, 
though  not  irresistible^  presumption,  to  make  them  trustees  (ft). 

11  Geo.  4,       QThese  cases  were  before  the  passing  of  the  11  Geo.  4,  and 

&  1  WiU.4,  1  Will.  4,  c.  40.    This  act  enacted  as  follows : 

Afier  i»t  [Sect.  1 .  **  That  when  any  person  shall  die,  afler  the  first  day  of 

Sept  1830,  September  next  after  the  passing  of  this  act,  having  by  his  or  her 

deerocd'to  be  ^ilX  or  aiiy  codicil  or  codicils  thereto,  appointed  any  person  or 

Trotieet  for  persoHs  to  be  liis  or  her  executor  or  executors,  such  executor  or 

tUM  "o  iny  executors  shall  be  deemed  by  courts  of  equity  to  be  a  trustee  or 

??i*he*8'i"  trustees  for  the  person  or  persons  (if  any)  who  would   be  entided 

tute  or  Dit.  to  the  estate  under  the  statute  of  distributions,  in  respect  of  anv 

nni^'^o"ber.  residue  not  expressly  disposed  of,  unless  it  shall  appear  by  the  will, 

wise  directed  or  any  codicil  thereto,  the  person  or  persons  so  appointed  executor 

y  Will.  ^^  executors  was  or  were  intended  to  take  such  resiaue  beneficially." 

Not  fo  affect  [Sect.  2.  "  That  nothing  herein  contained  shall  affect  or  prejudice 

Rightf  or  any  right  to  which  any  executor,  if  this  act  had  not  been  passed, 

where'ou*  would  havc  been  entitled,  in  cases  where  there  is  not  any  person  who 

Person  en* 

titled  to  the        (u)  7  Bro.  P.  C.  511.  (z)  4  Ves.  21. 

ResMie.  (,)  i  firo.  C.  C.  164.  (a)  7  Vei.  225. 

)  rSee  v.  Wiltiams  on  Ex.  and       (()  Frtitt  v.  SUMui,  14  Yei.  198. 
p.  163.] 
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would  be  entitled  to  the  testator's  estate  under  the  statute  of  dis- 
tributions, in  respect  of  any  residue  not  expressly  disposed  of.*' 

[Sect.  3.  "  That  nothing  herein  contained  shall  extend  to  that  Thu  Act  doet 
part  of  the  united  kingdom  called  Scotland."  s^\l^  *'' 

Qlt  will  be  seen  that  the  rights  of  the  crown  to  the  un-  fiuuurd. 
bequeathed  property  of  a  bastard  are  not  reserved  by  the 
second  section  of  this  act ;  and  it  should  seem,  therefore,  that 
the  executor  nominated  in  the  will  of  a  bastard  would  still  be 
entitled  to  the  undisposed  residuum  in  the  will  of  such  a  per- 
son.— Ed.] 


13.  Revocation  of  Wills, 

By  the  statute  of  the  29  Car.  2,  c.  3,  s.  6,  "  No  devise  in  iuvoe«aonor 
writings  of  lands,  tenements  or  hereditaments,  or  any  clause  ^^^^ 
thereof,  shall  be  revocable,  otherwise  than  by  some  other  will 
or  codicil  in  writing,  or  other  writing  declaring  the  same,  or 
by  burning,  cancelling,  tearing  or  obliterating  the  same  by  the 
testator  himself,  or  in  his  presence  and  by  his  directions  and 
consent ;  but  all  devises  and  bequests  of  lands  and  tenements 
shall  remain  and  continue  in  force,  until  the  same  be  burnt, 
cancelled,  torn  or  obliterated  by  the  testator  or  by  his  directions 
in  manner  aforesaid,  or  unless  the  same  be  altered  by  some 
other  will  or  codicil  in  writing,  or  other  writing  of  the  devisor, 
signed  in  the  presence  of  three  or  four  witnesses  declaring-  the 
same. 

Sect.  22.  ''  And  no  will  in  writing  concerning  any  goods  or 
chattels  or  personal  estate  shall  be  repealed,  nor  shall  any 
clause,  devise  or  bequest  therein  be  altered  or  changed,  by  any 
words,  or  will  by  word  of  mouth  only,  except  the  same  be  in 
the  life  of  the  testator  committed  to  writing,  and  after  the 
writing  thereof  read  unto  the  testator,  and  allowed  by  him,  and 
proved  to  be  so  done  by  three  witnesses  at  the  least.*' 

[[Before  the  passing  of  this  statute,  a  will  required  to  be  in 
writing  by  84  Hen.  8,  c.  6,  might  be  revoked  by  parol  (c) :  for 
it  was  held  not  to  follow  that  what  was  essential  to  the  valid 
execution  of  an  instrument  should  also  be  essential  to  its  revo- 
cation. 

[[The  ecclesiastical,  no  less  than  the  temporal  courts,  are 
bound  by  the  statute  of  frauds,  as  will  be  seen  in  the  cases 
recited  below. — Ed]] 

Ex  parte  Hellier^  April  30,  1754  (rf).  The  question  before 
Sir  George  Lee,  as  judge  of  the  Prerogative  Court,  was,  whether 
the  execution  of  a  second  will  is  a  revocation  of  the  first,  though 
the  second  is  afterwards  cancelled ;  and  whether  such  cancel- 
ling sets  up  the  first  will  again  ?    He  gave  sentence  that  it 

(c)  rCnmw/  V.  Sanders^  Cro.  Jac.    ardton  v.  Barry,  3  Hagg.  252.] 
497 ;  £r  parte  Earl  of  lUhctter,  7        (d)  3  Atk.  798. 
Ves.  348 ;  cases  referred  to  in  Rich- 
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Rerocation  of  WES  a  revocation,  and  that  the  cancelling  the  second  did  not 
set  up  the  first  (e). 

TAnd  in  Wilson  v.  Wilson  (f),  Sir  J.  Nicholl  said,  that 
''  where  a  later  will  has  been  destroyed  and  a  former  will  left 
uncancelled,  it  has  been  a  point  much  controverted,  whether 
the  former  will  revives  or  not :  it  is  a  question  of  intention,  and 
the  intention  must  be  collected  firom  all  the  circumstances  of 
the  case.  In  the  ecclesiastical  court,  the  primA  facie  of  pre- 
sumption seems  to  be  against  the  revival.** 

[[Questions  of  revocation  are  all,  to  some  extent,  questions 
of  intention :  hence  testamentary  instruments  (regularly  exe- 
cuted ones  in  particular)  are  hardly  to  be  deemed  revoked,  by 
mere  inference  and  implication,  under  any  circumstances ;  but 
are  certainly  not  to  be,  under  circumstances  tepding  to  show 
that  the  testator's  intention  was  not  to  revoke  them(jjf). 

QThe  destruction  of  a  latter  will  revives  a  former  wiU 
nearly  of  the  same  import ;  the  motive  on  which  the  variation 
was  made  having  ceased  to  operate ;  and  reconciliatioii  to,  and 
declarations  in  favour  of,  the  universal  legatee,  under  the 
former  will,  just  previous  to  death,  being  shown ;  such  revival 
being  always  a  question  of  intention,  and  admitting  the  intro- 
duction of  parol  evidence  (A). 

Qlt  should  be  observed,  that  the  presumption  is  always 
strongly  adverse  to  an  unfinished  instrument,  materially  altering 
a  will  deliberately  framed  and  duly  executed.  Such  a  paper 
requires  the  fullest  proof  of  capacity,  volition,  and  final  inten* 
tion  (e)« — Ed.)] 

Eggleston  v.  Spehe,  M.,  1689(A).  Lady  Speke  by  viil 
gave  her  lands  to  one  and  his  heirs.  Afterwards  she  made 
another  will,  by  which  also  she  gave  her  lands  to  the  same 
man  and  his  heirs ;  but  this  last  will  was  held  void  tp  pass 
lands,  because  the  witnesses  did  not  subscribe  it  in  her  pre- 
sence. It  was  objected,  that  this  was  good,  however,  aa  a 
revocation  of  the  former  will.  But  by  the  court :  It  cannot 
operate  as  a  revocation,  because  contrary  to  her  apparent 
intent.  To  revoke  by  a  willy  within  the  words  of  the  statute, 
must  be  by  a  will  attested  by  three  witnesses,  and  subscribed 
by  them  in  the  presence  of  the  testatrix,  which  this  will  was  not. 

Onyons  v.  Tyrer,  H.,  1716  (/).  A  roan  makes  his  will, 
duly  executed  and  attested,  and  at  the  same  time  in  like  manner 
executes  a  duplicate  thereof.  Some  time  after,  having  a  mind 
to  change  one  of  his  trustees,  he  orders  his  will  to  be  written 
over  again,  without  any  variation  whatsoever  firom  the  first, 

(e)  [Compare  this  case  with  Gla-  (k)  [Lady  Kirkcudbright  ▼.  Lord 

sier  V.  Glazkr,  post,  235.     See  Lee's  Kirkcudbright,  1  Hagg.  U.  336.1 

R.  472,  514,  and  notes  of  Dr.  PhiUi-  (i)  TBiewUt  v.  BlewUt,  4  Hagg. 

more  the  Editor.— Ed.]  410;  Gillow  v.  Browne,  ibid.  192!] 

(/)  [3  Phm.  R.  543.]  (k)  Carth.  81. 

(g)  tSmith  and  Blake  v.  Cunning-  (/)  1  Abr.  £q.  Cas.  408. 
ham,  1  Add.  R.  488.] 
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save  only  in  the  name  of  that  trustee.     And  when  it  was  so  ^^Tg?*''^^ 

written  over,  he  executes  it  in  the  presence  of  three  witnesses, 

and  the  three  witnesses  subscribed  their  names,  but  not  in  his 
presence.  After  this,  the  testator  cancels  the  duplicate,  by 
tearing  off  the  seal ;  and  then  dies.  The  question  was,  whether 
diis  second  will,  not  being  good  as  a  will  to  pass  lands,  should 
yet  be  a  revocation  of  the  first ;  and  if  it  should  not,  whether 
the  cancelling  the  other  should  be  a  revocation  thereof  within 
this  statute.  And  it  was  decreed,  that  neither  the  making  the 
second,  nor  the  cancelling  of  the  first,  was  a  revocation  thereof, 
though  in  the  second  there  was  an  express  clause  that  he  did 
thereby  revoke  all  former  and  other  wills :  wherein  the  lord 
chancellor  took  this  distinction,  that  the  second  was  not  in- 
tended barely  a  revocation  of  the  first,  so  as  to  signify  his 
intention  of  dying  intestate ;  but  it  was  intended  as  an  effectual 
vrill  to  pass  the  lands  to  the  persons,  and  in  the  manner  thereby 
devised ;  and  therefore  if  it  was  not  good  as  a  will  to  tliat 
purpose,  it  was  no  revocation  of  the  first. 

Ellig  V.  Smith,  E.,  1754  (m).  A  man  makes  a  will,  and  by 
it  revokes  a  former  will.  The  only  proof  of  the  execution  a[ 
this  latter  will  was  by  three  witnesses,  who  did  not  see  him 
sign  or  seal  it,  but  upon  their  being  called  in,  he  acknowledged 
it  to  be  his  handwritmg  and  seal,  pointing  with  his  finger  to  the 
will;  upon  which  they  attested  it.  Two  questions  arose: 
1.  Whether,  considering  this  as  an  original  will,  it  was  well 
executed.  2.  If  it  is,  whether  it  is  well  executed  as  a  revoca- 
tion, because  by  the  statute  it  ought  for  this  purpose  to  be 
iianed  in  presence  of  the  witnesses.  By  the  Lord  Chancellor 
llardwicke :  As  to  the  former  question,  if  this  had  been  res 
integfa,  it  would  have  been  a  matter  of  doubt  with  me ;  but  it 
is  res  adjudicata,  and  must  now  be  taken  as  decisive.  All  the 
cases  where  an  attestation  by  three  witnesses  at  different  times 
is  held  good,  are  authorities  in  point ;  for  they  must  all  be 
founded  upon  the  proof  of  this  very  fact,  the  acknowledgment 
of  the  testator  that  it  was  his  handwriting.  It  could  not  be 
a  difibrent  execution  before  each  witness,  for  then  there  would 
be  three  executions,  and  the  act  would  not  be  complied  with, 
as  it  requires  three  witnesses  to  one  execution  :  and  as  to  the 
sealing — putting  anything  on  the  seal,  as  a  finger,  animo  sig^ 
fiandt,  is  good  enough.  But  he  seemed  to  think  that  sealing 
was  not  signing  within  the  statute,  contrary  to  the  obiter 
opinion  in  Lemain  v.  Stanley,  As  to  the  second,  he  said 
that  the  words  signed  in  the  presence  of  three  witnesses,  refer 
to  the  next  preceding  words  {other  loriting)  only,  and  not  to  a 
will  or  codicil ;  and  so  it  was  determined  in  the  case  of  Hoyle 
V.  Clarke  {n). 

Olaader  v.  Glazier ,  H.,  10  Geo.  3,  [[commonly  called  Oood- 
right  v.  Glazier  {o). — Ed.]]     This  cause  had  been  tried  at  the 

(m)  3  Lev.  1.  (o)  Ban.  Mansf.  2512. 

(n)  3  Mod  21$. 
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Rfjocjtion     assizes,  knd  a  verdict  given  for  the  plaintiff,  the  heir  at  law, 

: —  against  the  defendant,  who  was  devisee  in  two  wills.     It  now 

came  before  the  court  upon  a  motion  on  the  part  of  the  defend- 
ant for  a  new  trial ;  which  was  opposed  by  the  counsel  for  the 
plaintiff,  who  argued  that  both  wills  were  revoked,  and  conse- 
quently their  client  took  as  heir  at  law.  The  question  turned 
upon  the  revocation  of  the  first  will,  by  making  the  second. 
The  first  will  was  not  cancelled.  The  second  was  cancelled 
by  the  testator  himself.  Both  wills  were  in  the  testator's  cus- 
tody at  the  time  of  his  death.  The  counsel  for  the  plaintiff, 
the  heir  at  law,  argued  that  the  second  will  was  a  complete 
instrument  at  the  time  when  it  was  executed ;  that  it  clearly 
proved  the  testator's  intention  of  revoking  the  former;  and 
that  the  execution  of  it  was  as  much  a  revocation  of  the  former 
as  if  he  had  thrown  the  former  into  the  fire ;  that  the  pre- 
servation of  it  was  merely  accidental,  and  of  no  consequence; 
that  it  had  been  already  totally  extinguished,  so  that  it  could 
never  revive ;  that  as  it  had  never  been  republished,  it  remained 
a  mere  nullity ;  and  that  no  subsequent  event  could  hinder  the 
execution  of  the  second  will  from  operating  as  a  revocation  of 
the  former :  the  second  will  was  therefore  the  testator's  only 
subsisting  will,  so  long  as  it  remained  uncancelled  ;  and  when 
he  thought  fit  to  cancel  and  destroy  it,  it  is  manifest  that  he 
meant  to  die  intestate,  and  that  his  heir  at  law  should  take. 
If  a  woman  makes  a  will,  and  then  marries,  her  prior  will  is 
thereby  revoked,  and  shall  remain  so,  although  she  should 
immediately  become  a  widow.  They  cited  a  case  of  A$h» 
burnham  v.  Bradshaw,  and  also  the  case  Exparte  Hellier  {p\ 
where  Sir  George  Lee  gave  sentence,  that  tne  execution  of  a 
second  will  is  a  revocation  of  a  first,  though  the  second  be 
afterwards  cancelled ;  and  that  the  cancelling  the  second  did 
not  set  up  the  first,  which  they  said  was  the  same  point,  only 
that  it  was  personal  property.  And  this  sentence  was  affirmed 
by  the  Delegates.  They  denied  the  two  cases  of  Eggleaton  v. 
Speke  and  of  Onyons  v.  Tyrer  to  be  like  the  present  case. 
The  former  is  only,  that  a  second  will  shall  not  revoke  the  first, 
if  the  second  is  not  good  in  law,  but  void.  The  latter  is,  that 
a  second  will,  devising  lands  to  the  same  person,  and  revoking 
all  former  wills,  and  this  second  will  subscribed  by  three  per- 
sons, but  not  in  the  testator's  presence,  shall  not  revoke  the 
former  will,  so  as  to  let  in  the  heir  at  law.  The  counsel  on 
the  other  side  beginning  to  speak  were  stopped  by  Lord  Mans- 
field, who  said  the  case  was  so  plain  as  to  render  it  unnecessary 
to  proceed.  He  observed,  with  regard  to  the  case  JEhnaarie 
Hellier  (o),  that  Mr.  Atkyns  only  reports  what  passed  in  Chan- 
cery. Tnere  might  be  other  circumstances  appearing  to  the 
Ecclesiastical  Court  which  might  amount  to  a  revocation  of  a 

(p)  3  Aik.  798.  (9)  [See  1  Lee's  Rep.  472,  514.] 
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will  of  personal  estate.  Here  the  testator  has  by  both  wills  RerocaUon 
devised  the  lands  in  question  to  the  defendant.  His  cancelling  ^  ^"'** 
the  second  is  a  declaration  that  he  doth  not  intend  that  to  stand 
as  his  will.  Doth  not  that  speak,  that  his  first  will  shall  stand? 
If  he  had  intended  to  revoke  the  first  will  when  he  made  the 
second,  it  must  have  operated  as  a  declaration  that  the  defend* 
ant  should  not  take.  But  that  could  not  be  his  intention, 
because  he  devises  to  the  defendant  by  both.  A  will  is  ambu- 
latory till  the  death  of  the  testator.  If  the  defendant  lets  it 
stand  till  he  dies,  it  is  his  will.  If  he  does  not  sufl!er  it  to  do 
so,  it  is  not  his  will.  Hei*e  he  had  two.  He  has  cancelled  the 
second ;  it  has  no  efifect,  no  operation  ;  it  is  as  no  will  at  all, 
being  cancelled  before  his  death.  But  the  former,  which  was 
never  cancelled,  stands  as  his  will. 

In  the  case  of  JRolfe  v.  Harwood  H.,  14  Geo.  3  (r).  In  the 
Common  Pleas.  The  jury  found  that  John  Lacy,  esquire,  had 
made  two  wills ;  one  in  1748,  and  the  other  in  1756 ;  and  that 
the  disposition  made  in  the  latter  was  different  from  that  in 
the  former,  but  in  what  particulars  the  jurors  did  not  know : 
and  they  further  added,  tnat  they  do  not  find  that  the  testator 
cancelled  or  that  the  defendant  (the  devisee  under  the  former 
will)  destroyed  the  latter  will,  but  what  is  become  thereof  they 
are  ignorant.  De  Grey,  Chief  Justice,  Gould  and  Nares,  Jus- 
tices, were  of  opinion  that  this  was  a  sufficient  revocation  of 
the  former  will  to  let  in  the  title  of  the  heir  at  law,  it  being 
proved  to  be  the  last  will  of  the  testator,  and  containing  a  dii^ 
ferent  disposition  from  the  former  will,  although  in  what  parti- 
culars it  did  not  appear.  Blackstone,  Justice,  was  of  opinion, 
that  this  was  not  a  sufficient  revocation,  because  it  did  not  spe- 
cifically appear  that  the  latter  revoked  the  former,  and  nothing 
shall  be  presumed  on  a  special  verdict ;  it  is  setting  up  a  second 
will  in  the  dark,  which  neither  the  court  nor  jury  ever  saw,  and 
of  the  contents  whereof  they  are  wholly  ignorant.  Upon  this, 
a  writ  of  error  was  brought  in  the  icing's  Bench ;  and  there 
the  court  unanimously  reversed  the  judgment  of  the  Common 
Pleas.  Afterwards,  a  writ  of  error  being  brought  in  Parlia- 
ment, the  House  of  Lords,  upon  hearing  the  opinions  of  the 
Barons  of  the  Exchequer  in  favour  of  the  judgment  of  the 
Court  of  King's  Bench,  affirmed  the  judgment  of  that  court, 
that  this  was  not  a  sufficient  revocation. 

Mole  V.  Thomas,  M.,  16  Geo.  3  (5).  William  Palin,  having 
several  times  declared  himself  discontented  with  his  will,  being 
one  day  in  bed  near  the  fire,  ordered  Mary  Wilson,  who 
attended  him,  to  fetch  his  will,  which  she  did,  and  delivered  it 
to  him,  it  being  then  whole,  only  somewhat  creased.  He 
opened  it,  looked  at  it,  then  gave  it  something  of  a  rip  with  his 
hands,  and  so  tore  it  as  almost  to  tear  a  bit  off,  then  rumpled  it 

(r)  3  Wib.  497 ;  Black.  Rep.  937.        (5)  Black.  Rep.  1043. 
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BnwMiDB     together  and  threw  it  on  the  iirc,  but  it  fell  off;  howerer,  it 
l*?^- —  must  soon  have  been  burned,  had  not  Mary  Wilson  taken  it 


up,  and  put  it  in  her  pocket.  Palin  did  not  see  her  take  it  up,' 
but  seemed  to  have  some  suspicion  of  it,  as  he  aaked  her  what 
she  was  about,  to  which  siie  made  little  or  no  answer.  He  at 
several  times  afterwards  said,  that  was  not  and  should  not  be 
his  will,  and  bade  her  destroy  it.  She  said  at  first,  "  So  I  will, 
when  you  have  made  another,"  But  afterwards,  upon  bis 
repeated  inquiries,  she  told  him  slie  had  destroyed  it,  though 
in  fact  it  was  never  destroyed.  She  asked  him,  when  his  will 
was  burned,  whom  his  estate  would  go  to  ?  He  answered,  to 
his  sister  and  her  children.  He  aRerwards  writ  to  his  brother 
John  Mills,  telling  him  he  had  destroyed  his  will,  and  would 
make  no  other  till  he  had  seen  him,  and  desired  him  to  come; 
for,  says  lie,  if  I  die  intestate  it  will  cause  uneasiness.  How- 
ever, he  died  without  making  any  other  will.  The  jury 
thought  this  a  sufficient  revocation,  and  gave  a  verdict  for  the 
heir  at  law.  It  was  moved  for  a  ne«r  trial.  But  the  court 
were  of  opinion  that  this  was  a  sufGcient  revocation  ;  and  said 
that  a  revocation  under  the  statute  may  be  effected  either  by 
framing  a  new  will  amounting  to  a  revocation  of  the  former, 
or  by  some  act  done  to  the  instrument  itself,  as  burning,  tear- 
ing, cancelling,  or  obliteration,  by  the  testtitor,  or  in  his  pre- 
sence and  by  liis  direction :  any  of  these,  joined  with  a  declared 
intent,  is  a  sufficient  revocation  within  the  statute. 

Even  a  latter  will,  though  in  other  respects  void,  yet  may  be 
a  sufficient  revocation  of  the  former.  As  where  there  was 
a  devise  of  lands  to  one,  and  afterwards  the  devisor  by  a  will 
duly  executed  and  attested  devised  the  lands  to  another  who 
was  a  jiapist,  it  was  decreed  that  both  the  devises  v.-ere  void; 
for  thougii  the  latter  was  void  as  a  will,  yet  it  was  good  as 
a  revocation  {()■ 

So  a  deed  intended  to  oirei-atc  as  an  appointment  to  uses, 
but  not  sufficient  for  that  purpose,  was  held  to  revoke  a  will, 
the  party  appearing  to  have  had  that  intention  («). 
I  But  a  will  whit'li  will  pass  jKjrsonal  estate  is  not  a  suffi- 
cient revocation  of  a  former  will  whereby  a  real  estate  is 
devised  {x). 

And  altliougli  the  statute  says,  that  no  will  in  writing  con- 
cerning personal  estates  shall  be  repealed  by  word  of  mouth 
only,  except  the  words  be  put  into  writing,  and  read  to  and 
allowed  by  the  testator,  and  proved  to  be  so  done  by  three 
witnesses ;  yet  where  a  man  by  will  in  writing  devised  the  re- 
sidue of  his  personal  estate  to  his  wife,  and  she  dying,  he 
afterwards  by  a  nuncupative  codicil  bequeathed  to  another  all 
that  he  had  given  to  his  wife,  this  was  resolved  to  be  good:  for 
by  the  death  of  the  wife,  the  devise  of  the  residue  was  totally 
(/)  2  Abr.  Eq.  Cm.  771.  124,  310. 

(u)  Slune  V.  Pincfte,  5  T.  &e^.       (,j>  Onoyni,  «1. 
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▼Old;  ahd  the  codicil  was  no  alteration  of  the  former  will,  bat 
a  new  will  for  the  residue  (jr). 

Also,  the  statute  hath  not  taken  away  revocations  of  wills  by  implied  lu- 
aet  of  law  ;  as  if  the  testator  afterwards  make  a  feofiment,  or  wui!**"  ^  * 
do  any  other  act  inconsistent  with  the  will :  but  such  revocation 
remains  as  before  the  statute  (z). 

So  if  a  testator  siifier  a  recovery  of,  or  sell  the  lands  de- 
Vised  (a);  and  the  same  of  an  equitable  estate  (&). 

If  a  man  devises  lands  to  one  and  his  heirs,  and  afterwards 
mortgages  the  same  lands  to  another  for  years  or  in  fee,  though 
a  mortgage  in  fee  is  a  total  revocation  at  law,  yet  in  equity  it 
shall  be  a  revocation  pro  tanto  only  (c). 

And  the  reason  is,  because  a  mortgage  is  not  considered  as 
a  conveyance  of  the  estate,  but  only  as  a  charge  upon  it;  being 
merely  a  security,  and  in  the  consideration  of  equity  carries 
only  a  chattel  interest,  the  creditor  gains  nothing  real,  it  affords 
no  dower,  and  goes  to  executors  {d). 

But  if  lands  DC  devised  to  one  in  fee,  and  afterwards  mort- 
gaged to  the  same  devisee,  this  is  a  revocation  in  toto,  being 
inconsistent  with  the  devise:  but  if  the  knort^se  had  been 
to  a  stranger,  it  had  been  a  revocation  quoad  the  mortgage 
onlv  (e). 

If  a  man  seised  in  fee,  devises  it  to  one  in  fee  or  for  life,  and 
afterwards  tnakes  a  tease  to  another  for  years ;  this,  even  at  law, 
shall  not  be  a  revocation  but  during  the  years  (/). 

So  if  a  husband  possessed  for  forty  years,  devises  it  to  his 
wife,  and  after  leases  the  land  to  another  for  twenty  3rears,  and 
di6s ;  this  lease  is  not  any  revocation  of  the  whole  estate,  but 
only  during  the  twenty  years,  and  the  wife  shall  have  the  resi- 
due by  the  devise  (g). 

But  where  a  man  seised  of  a  lease  for  lives,  devised  it,  and 
afterwards  surrendered  the  old  lease,  and  took  a  new  one  to 
hiitt  and  his  heirs  for  three  lives  ;  it  was  decreed,  that  this  re- 
newal of  the  lease  was  a  revocation  of  the  will  as  to  this  par- 
ticular. For  by  the  surrender  of  the  old  lease,  the  testator  had 
put  all  out  of  him,  had  divested  himself  of  the  whole  interest ; 
so  that  there  being  nothing  left  for  the  devise  to  work  upon, 
the  will  must  fall,  and  the  new  purchase,  being  of  a  fi*eenold 
descendible,  could  not  pass  by  a  will  made  before  such  pur- 
chase (A). 

Sir  Thomas  Abney  v.  Miller,  June  10,  1743(i).  the  tes- 
tator  by  his  will  devised  all  his  college  leases  which  he  then 

(^)  1  Abr.  Cas.  Eg.  408.  1754,  3  Atk.  798. 

(«)  Carth.  81 ;  3  Mod.  Rep.  206.  (c)  Prec.  Cha.  514. 

(a)  Mancood  v.  rumcr,  1  F.tTms.        (J')  1  RoUe's  Abr.  GIG. 
165  ;  Arrioldv,  Arnold,  1  Bro.  401.  (g)  Ibid. 

(h)  Freeman  v.  Freeman,  cor.  Lord        (A)  Marwood  v.  Turner,  3  P.  Wms. 

Hardwicke,  C,  1  Wils.  308.  166,  170. 

[c)  1  Abr.  £q.  Cas.  410.  (t)  2  Atk.  593. 

: )  Sparrow  v.  Eardcatik,  May  6, 
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i»p|j»J  ^'  held  of  Magdalen  College  to  Mrs.  Burton  his  mother,  to  be  sold 
— ' — -- —  by  her  immediately  after  his  decease,  and  ordered  the  money 
arising  by  such  sale  to  be  distributed  according  to  the  direc- 
tions of  the  said  will.  Some  years  after  making  the  will,  he 
surrendered  the  college  leases  devised  by  it,  and  accepted  two 
new  leases  of  the  premises,  but  one  of  them  was  not  sealed 
with  the  college  seal  till  afi;er  the  death  of  the  testator.  Lord 
Hardwicke  decreed,  that  the  lease  actually  renewed  after  the 
will  made,  was  a  revocation  of  the  devise  (%),  but  otherwise  as 
to  the  lease  not  perfected  for  want  of  the  college  seal. 

But  where  the  testator  devised  a//  and  singular  his  leasehold 
estate,  and  afterwards  renewed  a  lease ;  it  was  held  by  Lord 
Hardwicke  clearly,  that  this  leasehold  estate  passed  by  the 
will :  for  that  this  is  not  a  specific  legacy,  but  only  an  enume- 
ration of  the  several  particulars  of  the  personal  estate,  but  yet 
is  a  general  devise  of  the  whole  (/). 

Though  a  covenant  or  articles  do  not  at  law  revoke  a  will, 
yet  if  entered  into  for  a  valuable  consideration,  amounting  in 
equity  to  a  conveyance,  they  must  consequently  be  an  equita- 
ble revocation  of  a  will,  or  of  any  writing  in  nature  thereof  (m). 

[[The  difference  between  the  decisions  at  common  and  eccle- 
siastical law  seem  to  be,  that  the  former  hold  re^u>cation  to  be 
grounded  on  a  rule  of  law,  the  latter  on  intention  (n). — Ed.]] 
Marriage.  A  woman*s  marriage  is  alone  a  revocation  of  her  will  (o). 

QAnd  with  respect  to  a  man,  the  doctrine  of  the  Ecclesiastical 
Court  has  been,  that  marriage  and  the  birth  of  a  child  are 
a  presumptive  revocation  of  a  will  (p) ;  and  they  have  been 
held  a  presumptive  revocation  of  the  will  of  a  widower  made 
prior  to  a  second  marriage ;  and  the  death  of  the  child  does 
not  alter  the  presumption  (5).  That  presumption,  however, 
(the  strength  of  which  varies  according  to  circumstances)  may 
be  rebutted  by  evidence  (strong  in  proportion)  to  show  that 
the  testator  meant  it  to  operate,  notwithstanding  his  marriage, 
and  the  birth  of  issue;  but  such  evidence,  to  be  effectual,  must 
satisfy  the  court  as  to  this,  unequivocally. 

QBut  even  marriage  and  birth  of  issue  do  not  constitute  an 
absolute,  but  a  presumptive,  revocation  of  a  prior  will, — the 
law  presuming  an  intention  to  revoke,  arising  from  a  change 
of  condition  and  new  obligations  ;  but  if  such  change  of  con- 
dition and  new  obligations  are  provided  for,  and  the  intention 
to  revoke  cannot  be  presumed,  the  revocation  does  not  take 
place  ;  therefore  a  will  in  favour  of  the  issue  of  a  former  mar- 
riage is  not  revoked  by  a  subsequent  marriage  and  birth  of 

(k)  S,  P.  Hone  v.  Mtdcraft,  1  Bro.  (0)  2  P.  Wms.  624 ;  Tone  v.  flm- 

160.  l»/mg,  4  Rep.  60  b. 

(/)  3  Atk.  199.  (p)  IBraddyUv.Jehen,  2  Lee'sR. 

(m)  2  P.  Wms.  624.  193.] 

in)  IMarston  v.  Doe  d.  Fox,  8  A.  (q)  TEmenon  v.  BjvilUf  1  PWD. 

I.  14;  S.  a  2  Nev.  &  Per.  504.]  342 ;  Holhw^  v.  Clarke,  fb.  839.] 
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issue,  such  marriage  and  issue  having  been  provided  for  by    ManiiKe. 
settlement  (r).  — 

[[A  second  marriage  and  the  birth  of  issue  is  not  a  revoca-^ 
tion  of  a  will  made  in  favour  of  the  children  of  a  former  mar-^ 
riage,  and  an  illegitimate  child,  v^here  the  second  wife  has  some 
real  property  settled  on  her  and  her  issue  under  her  father's 
will,  and  where  the  deceased  had  possession  and  full  knowledge 
of  the  existence  of  such  will  («). — Ed.]] 

A  man  made  a  will,  and  appointed  one  (who  was  no  relation) 
to  be  his  executor.  He  afterwards  went  abroad,  where  he  be- 
came a  governor  of  one  of  the  plantations,  and  sent  over  for  an 
English  woman  of  his  acquaintance,  whom  he  married,  and  had 
children  by ;  and  died,  without  an  actual  revocation  of  his  will. 
Yet  it  was  determined,  that  this  total  alteration  of  his  circum" 
stances  was  an  implied  revocation  (t). 

So  in  the  case  of  Lugg  v.  Luafff  M.,  8  W.  3  (u),  before  the 
Delegates,  one  being  single  maae  his  will,  and  devised  all  his 
personal  estate.  Afterwards  he  married,  and  had  several 
children,  and  died  without  other  will  or  disposition.  It  was 
ruled,  that  there  being  such  an  alteration  in  his  estate  and  cir- 
cumstances so  different  at  the  time  of  his  death  fi'om  what  they 
were  when  he.  made  the  will,  here  was  room  and  presumptive 
evidence  to  believe  a  revocation,  and  that  the  testator  continued 
not  of  the  same  mind. 

And  in  the  case  of  Brown  v.  Thompson,  T.,  1702(a;),  the 
lord  keeper  was  of  opinion,  that  alteration  of  circumstances 
may  be  a  revocation  of  a  will  of  lands,  as  well  as  of  a  personal 
estate,  notwithstanding  the  statute,  which  doth  not  extend  to 
an  implied  revocation. 

And  accordingly,  marriage  and  the  birth  of  a  child  has  been 
adjudged  a  revocation  of  a  will  of  lands,  in  Christopher  v. 
Christopher  (y),  and  Sprange  v.  Stone  (z),  though  the  child 
were  bom  after  the  father's  death  (a).  But  as  marriage  and 
the  birth  of  a  child,  when  taken  together,  only  furnish  ground 
on  which  to  presume  an  alteration  of  the  testator's  mind,  such 
implied  revocation  may  be  rebutted  by  evidence,  either  written 
or  rarol,  which  proves  a  republication  (A). 

±!x  parte  the  Earl  of  Ilchester  (c).  A  second  marriage,  and 
the  birth  of  children,  the  wife  and  children  being  provided  for 
by  settlement,  and  there  being  children  by  the  former  marriage, 
held  to  be  a  case  of  exception  from  the  rule,  that  marriage  and 
the  birth  of  a  child  revoke  a  will. 

(r)  Tlalbot  and  others  (by  their  (jr)  I  Abr.  Cas.  Eq.  413. 

Guardian)  v.    TaliM)t,    1  Hagg.  R.  (y)  4  Burr.  2182. 

705  ;  and  see  2  Hagg.  R.  561.J  (z)  Amb.  721. 

(i)  IJohruon  v.  Wells,  2  Hagg.  R.  (a)  Doe  v.  Lancashire,  5  T.  R.  49. 

561.]  (b)  Brady  v.  Cubitt,  1  Doug.  R.  31 . 

(0  Eyre  v.  Eyre,  1  P.  Wras.  304.  (c)  7  Ve«.  348. 

(ic)  2  Salk.  592;  Ld.  Raym.  441. 
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Hinckley  v,  Simmons (d).  Two  unmarried  sisters  made  simi-- 
lar  wills^  in  favour  of  each  other,  bearing  the  same  date,  and 
appointing  the  same  executors.  The  marriage  of  one  of  them 
was  held  not  to  revoke  the  will  of  the  other  [e). 

[[The  requisition  of  the  statute  is  satisfied  by  the  intention 
to  revoke  being  reduced  into  writing  in  the  lifetime,  and  by  the 
direction,  of  the  testator. 

QWhere  a  letter  was  written  to  a  person  who  had  the  cus- 
tody of  the  will  by  the  testator,  desiring  it  to  be  destroyed,  it 
was  held  a  sufficient  revocation,  though  the  wiU  was  not  de- 
stroyed (/). 

[[But  an  executed  will  has  been  held  not  to  be  revoked  by 
an  unexecuted  schedule  of  later  date  {g) ;  and  an  incomplete 
will  cannot  operate  as  a  revocation  of  a  subsisting  will  (A). 

QA  latter  will,  disposing  of  realty  and  personalty,  containing 
a  clause  of  revocation,  and  uncancelled,  is  not  revoked,  and.  a 
former  will  revived,  by  reading  over  the  former  will  and  by 
parol  declarations,  (unaccompanied  by  acts),  that  it  was  his  last 
will, — the  former  will  being  found  carefully  deposited  and  locked 
up  in  a  drawer,  and  the  latter  will,  though  in  the  same  drawer, 
lying  among  useless  papers,  aqd  all  the  devises  and  legacies 
lapsed  (t). 

[[If  a  testamentary  paper  be  cancelled,  the  law  infers  the  re- 
vocation of  it,  unless  it  can  be  clearly  shown — first,  that  it  once 
existed  as  a  finished  will ;  secondly,  that  the  testator  adhered 
to  it  throughout  in  mind  and  intention,  notwithstanding  its  can- 
cellation (A). 

[[A  will  being  executed  in  duplicate,  one  part  of  which  was 
proved  to  have  been  in,  and  was  never  traced  out  of,  the  de- 
ceased's possession,  and  was  not  found  at  his  death,  iiie  prima 
facie  presumptions  are — first,  that  the  testator  destroyed  the 
part  in  his  own  possession;  and  second  (if  the  first  be  not 
repelled),  that  he  intended  thereby  to  revoke  the  duplicate  not 
in  his  possession :  the  deceased  pronounced  dead  intestate  (/). 

[[These  presumptions  may  be  rebutted  by  a  strong  combina- 
tion of  circumstances  leading  to  a  moral  conviction,  or  by  direct 
positive  evidence  {m), 

[[There  are  numerous  cases  which  have  decided,  according 
to  the  particular  circumstances  attending  each,  the  question 


(<0  4  Ves.  160. 

(c)  [See  c.  vii.  of  Jarman  on 
Wills,  and  c.  iii.  p.  90,  vol.  1  of  V. 
Williams  on  £x.  &  Ad.  on  this  sub- 
ject.] 

(/')  V^tilcott  V.  Ouchterlony,  1 
Curteis,  680.  The  revocation  of  a 
will  established,  Cor  v.  Thompwnf 
1  Lee's  R.  529;  Kirkcudbright  v. 
Kirkcudbright,  1  Hagg.  R.  325.] 


ig)  ^^ReifnoUU.  (Admiotstnitor  of 
White)  V.  WhUe,  2  Lee  a  R.  214.] 

ih)  [Reeves  v.  Glover  and  other$, 
2  Lee's  R.  359.] 

(i)  IDaniel  v.  Nockolds,  3  Hi^. 
R.  777.] 

(/c)  [Lore/  Jokn  Tkynne  ▼.  SUm- 
hope,  1  Add.  R.  52.] 

(/)  IColvin  V.  Frater  and  oHkn^ 
2  Hagg.  R.  266.] 

(m)  [IMd.] 
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how  fiur  a  codicil  affects  the  dispositions  of  a  will  or  antecedent 
codicil.  It  is  a  settled  rule  with  the  courts  whose  province  it 
is  to  adjudicate  upon  such  questions  never  to  disturb  the  dis- 
positions of  the  will  further  than  is  absolutely  necessary  for  the 
purpose  of  giving  effect  to  the  codicil  (n). 

[[The  new  statute  of  wills  provides  that  no  will  shall  be  re- 
voked except  by  another  will  or  codicil,  or  ''  by  burning,  tear- 
ing, or  otherwise  destroying  the  same  by  the  testator  (o)." 

[[14.  Law  of  JDomicil. 

[[A  will  of  fixed  or  immoveable  property  is  governed  by  the  5****M»<^ 
lex  loci  rei  siitB,  A  will  of  personalty  is  governed  by  the  lex  *"**  *^' 
domicilii.  These  maxims  of  international  law  (p)  may  now  be 
considered  as  incorporated  into  British  jurisprudence.  The 
latter  proposition  was  firmly  established  in  the  case  of  Stanley 
V.  Bemes(q),  in  which  the  High  Court  of  Delegates  reversed 
the  judgment  of  Sir  John  Nicholl.  The  substance  of  their  de- 
cision is  as  follows :  that  a  natural  born  British  subject  may 
acquire  a  foreign  domicili  and  that  even  the  animus  revertenai 
ma  general  treatment  as  a  British  subject  may  not  suffice  to 
preserve  his  original  domicil,  and  if  domiciled  abroad  he  must 
conform  in  his  testamentary  acts  with  the  formalities  required 
by  the  lex  domicilii  (r).  The  ecclesiastical  courts  therefore 
grant  probate  of  an  instrument  ascertained  to  be  testamentary 
according  to  the  law  of  the  foreign  domicil,  though  invalid  as 
an  English  will.  And  where  they  have  granted  probate  in 
error  oi  the  domicil,  the  executors  will  be  bound  to  distribute 
according  to  the  law  of  the  domicil  {s). 

[[15.  Wills  of  Seamen  and  Marines, 
[[By  Stat.  1 1  Geo.  4  &  1  Will.  4,  c.  20,  the  stat.  55  Geo.  3, 

(n)  [See  Duffield  v.   DuM^tdf  3         (r)  [Ju  re  De  Vera  Maraver,   1 

Blurh,  N.  S.  261 ;  Beckett  v,Harden,  Hagg.  498  ;  Moore  v.  Budd,  4  Hagg. 

4  Mau.  &  Selw.  1 ;  Luihington  v.  346.     As  to  India,   In  re  ReaJf  1 

BolderOf  Geo.  Coop.  216;    and  see  Hagg.  474;    Larpent  v.  Sindry,  I 

Mr.  Jarman's  chapter  on  Revocation  Ha£rg.  382.     As  to  Scotland,   Uare 

of  Wills,  vol.  i.  p.  160.]  and  others  v.  Nasmj/th^  2  Add.  25.] 

(o)  [Fu/cin/ra,  sect.  20  of  1  Vict.         («)  IThornton  v.  Casting,  8  Sim. 

c.  20.]  310 ;    and  generally  on  the  law  of 

(p)  ["  Mohilia  vero  ex  lege  domi-  domicil,   Bruce  v.  Bruce,  2  Bos.  & 

cilii  ipsius  defuncti  vel  quia  semper  Pull.  229,  Lord  Thurlow;  SomervUle 

domino  prsesentia  esse  finguntur  vel  v.  SomervUle^  5  Ves.  750,  Sir  P.  Ar- 

ex  comitate  passim  usu  inter  gentes  den  ;    Sill  v.    Worswick,    1   H.   Bl. 

receptlL."~Voet.  ad  Pand.  1.38,  t.  690  (Lord  Loughborough);   and  the 

17,  8.  24,  p.  396.    See  also  Bynker-  cases  collected  by  Mr.  Story  in  the 

ahoek,  Quaest.  Jur.  Priv.  1.  1,  c.  16;  9th  chapter  of  his  Conflict  of  Laws, 

Sir  L.  Jenkins,  vol.  ii.  pp.  663,  669,  and  in  the  arguments  of  counsel  and 

as  to  the  property  of  Henrietta  Maria,  note  to  Stanley  v.   Bemes,  3  Hagg. 

-widow  of  Charles  L,  who  died  intes-  373 — 465  ;    and  Mr.  Jarman's   1st 

tate  in  Prance. — Ed.]  chapter  in  his  Treatise  on  Wills.] 

(9)  £8  H«gg.  372.1 
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c.  60,  is  repealed,  whicli  had  absorbed  all  former  acts  on  this 
subject. 

QBy  sect.  48  it  is  enacted — 

11  Geo.  4  [**  That  no  will  made  by  any  petty  officer  or  seaman,  non-com- 
&lWilh4,  missioned  officer  of  marines  or  marine,  before  his  entry  into  his 
c.  20.  majesty's  service,  shall  be  valid  to  pass  any  wages,  prize  money,  or 
Mode  of  eze-  other  monies  payable  in  respect  of  services  in  his  majesty's  navy ; 
ter!  of  At-"  2ind  that  no  letter  of  attorney  made  by  any  such  person  who  shall 
torney  and  be  or  shall  have  been  in  the  said  service,  or  by  the  widow,  next  of 
**  kin,  executors,  or  administrators  of  any  such  person,  shall  be  valid 

or  sufficient  to  entitle  %ny  person  to  receive  any  wages,  prize  moneyy 
or  other  allowance  of  money  of  any  kind  for  the  service  of  any  sudi 
person  in  his  majesty's  navy,  unless  such  letter  of  attorney  shall  be 
therein  expressed  to  be  revocable,  and  that  no  such  letter  of  at^ 
torney  shall  be  valid  or  sufficient  to  entitle  any  person  to  receive 
any  such  wages  or  other  monies ;  nor  shall  any  will  made  or  to  be 
made  by  any  petty  officer  or  seaman,  non-commissioned  officer  of 
marines  or  marine,  who  shall  be  or  shall  have  been  in  the  naval 
service  of  his  majesty,  be  valid  or  sufficient  to  pass  any  such 
wages,  prize  money,  or  other  monies,  unless  such  letter  of  attorney 
or  will  respectively  shall  contain  the  name  of  the  ship  to  which  the 
person  executing  the  same  belonged  at  the  time,  or  to  which  he 
last  belonged,  nor  unless  such  letter  of  attorney,  if  made  by  an 
executor  or  administrator,  shall  contain  the  name  of  the  ship  to 
which  his  or  her  testator  or  intestate  last  belonged,  and  also  in 
every  case  a  full  description  of  the  degree  of  relationship  or  resi- 
dence of  the  person  or  person  to  whom  or  in  whose  favour^  either 
as  attorney  or  attornies,  executor  or  executors,  the  same  shall  be 
made,  and  also  the  day  of  the  month  and  year  and  the  name  of  the 
place  when  and  where  the  same  shall  have  been  executed,  nor  shall 
any  such  letter  of  attorney  or  will  be  valid  for  the  purposes  afore- 
said unless  the  same  respectively  shall,  in  the  several  cases  herein- 
afler  specified,  be  executed  and  attested  in  the  manner  hereinafter 
mentioned  ;  (that  is  to  say,)  in  case  any  such  letter  of  attorney 
or  will  shall  be  made  by  any  such  petty  officer  or  seaman,  non- 
commissioned officer  of  marines  or  marine,  while  belonging  to  and 
on  board  of  any  ship  of  his  majesty  as  part  of  her  complement, 
or  borne  on  the  books  thereof  as  a  supernumerary  or  as  an  invalid, 
or  for  victuals  only,  the  same  shall  be  executed  in  the  presence  of 
and  be  attested  by  the  captain,  or  (in  his  absence)  by  the  com- 
manding officer  for  the  time  being,  and  who  in  that  case  shall  state 
at  the  foot  of  the  attestation  the  absence  of  the  captain  at  the  time, 
and  the  occasion  thereof;  and  in  case  of  the  inability  of  the  cap- 
tain, by  reason  of  wounds  or  sickness,  to  attest  any  such  will  or 
letter  of  attorney,  then  the  same  shall  be  executed  in  the  presence 
of  and  be  attested  by  the  officer  next  in  command,  who  shall  state 
at  the  foot  of  such  attestation  the  inability  of  the  captain  to  attest 
the  same  and  the  cause  thereof;  and  if  made  in  any  of  his  ma- 
jesty's hospital  ships,  or  in  any  naval  or  other  hospital,  or  at  any 
sick  quarters  either  at  home  or  abroad,  the  same  sliall  be  executed 
in  the  presence  of  and  be  attested  by  the  governor,  physician^  sur- 
geon, assistant  surgeon,  agent,  or  chaplain  of  any  such  hoqpital  or 
sick  quarters,  or  by  the  commanding  officer,  agent,  phyaidant  rar- 
geon,  assistant  surgeon,  or  c\vap\a3xv  iot  \\\^  tixoe  being  of  any  audi 
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hospital  ship,  or  by  the  physician,  surgeon,  assistant  surgeon,  agent,  ii  Geo.  4  & 
chaplain,  or  chief  officer  of  any  military  or  merchant  hospital  or  i?!^*"**i^*?' 
other  sick  quarters,  or  one  of  them ;  and  if  made  on  board  of  any 
ship  or  vessel  in  the  transport  service,  or  in  any  other  merchant 
ship  or  vessel,  the  same  shall  be  executed  in  the  presence  of  and  be 
attested  by  some  commission  or  warrant  officer  or  chaplain  in  his 
majesty's  navy,  or  some  commission  officer  or  chaplain  belonging 
to  his  majesty's  land  forces  or  royal  marines,  or  the  governor,  phy- 
sician, surgeon,  or  agent  of  any  hospital  in  his  majesty's  naval  or 
military  service,  if  any  such  shall  be  then  on  board,  or  by  the 
master  or  first  mate  thereof;  and  if  made  afler  he  shall  have  been 
discharged  from  his  majesty's  service,  or  if  such  letter  of  attorney 
be  made  by  the  executor  or  administrator  of  any  such  petty  officer 
or  seaman,  non-commissioned  officer  of  marines  or  marine,  if  the 
party  making  the  same  shall  then  reside  in  London  or  within  the 
bills  of  mortality,  the  same  shall  be  executed  in  the  presence  of 
and  be  attested  by  the  inspector  for  the  time  being  of  seamen's 
wiUs  and  powers  of  attorney,  or  his  assistant  or  clerk ;  or  if  the 
party  making  the  same  shall  then  reside  at  or  within  the  distance 
of  seven  miles  from  any  port  or  place  where  the  wages  of  seamen 
in  his  majesty's  service  are  paid,  the  same  shall  be  executed  in  the 
presence  of  and  be  attested  by  one  of  the  clerks  of  the  treasurer  of 
the  navy  resident  at  such  port  or  place ;  or  if  the  party  making 
such  letter  of  attorney  or  will  shall  then  reside  at  any  other  place 
in  Great  Britain  or  Ireland,  or  in  the  Islands  of  Guernsey,  Jersey, 
Aldemey^  Sark,  or  Man,  the  same  shall  be  executed  in  the  pre- 
sence of  and  be  attested  by  one  of  his  majesty's  justices  of  the 
peace,  or  by  the  minister  or  officiating  minister  or  curate  of  the 
parish  or  place  in  which  the  same  shall  be  executed ;  or  if  the  party 
making  the  same  shall  then  reside  in  any  other  part  of  his  majesty's 
dominions,  or  in  any  colony,  plantation,  settlement,  fort,  factory,  or 
any  other  foreign  possession  of  his  majesty,  or  any  settlement  within 
the  charter  of  Uie  East  India  Company,  the  same  shall  be  executed 
in  the  presence  of  and  be  attested  by  some  commission  or  warrant 
officer  or  chaplain  of  his  majesty's  navy,  or  commission  officer  of 
royal  marines,  or  the  commissioner  of  the  navy,  or  naval  store- 
keeper at  one  of  his  majesty's  naval  yards,  or  a  minister  of  the 
Church  of  England  or  Scotland,  or  a  magistrate  or  principal  officer 
residing  in  any  of  such  places  respectively  ;  or  if  the  party  making 
the  same  shall  then  reside  at  any  place  not  within  his  majesty's  do- 
minions, or  any  of  the  places  last  mentioned,  the  same  shall  be 
executed  in  the  presence  of  and  be  attested  by  the  British  consul 
or  vice  consul,  or  some  officer  having  a  public  appointment  or  com- 
mission, civil,  naval,  or  military,  under  his  raaiesty*s  government, 
or  by  a  magistrate  or  notary  public  of  or  near  the  place  where  such 
letter  of  attorney  or  will  shall  be  executed  ;  nor  shall  any  will  of 
any  petty  officer,  seaman,  non-commissioned  officer  of  marines  or 
marine,  be  deemed  good  or  valid  in  law  to  any  intent  or  purpose, 
which  shall  be  contained,  printed,  or  written  in  the  same  instrument, 
paper,  or  parchment  with  a  power  of  attorney  :  Provided  always, 
nevertheless,  that  if  it  shall  appear  to  the  satisfaction  of  the  treasurer 
of  bis  majesty's  navy,  in  the  case  of  any  will  or  letter  of  attorney 
executed  on  tloard  any  of  his  majesty's  ships,  that  in  the  attestation 
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thereof  the  captain's  signature  hath  by  accident  or  inadvertence 
been  omitted,  and  that  in  all  other  respects  the  execution  has  been 
conformable  to  the  provisions  and  to  the  intent  and  meaning  of  this 
act,  it  shall  be  lawful  for  the  inspector  of  seamen's  wills  and  powers 
to  pass  the  same  as  valid  and  sufficient." 

fSect.  49.  **  Provided  always,  that  every  letter  of  attorney  or 
will  which  hath  been  or  which  hereafter  shall  be  made  by  any  petty 
officer  or  seaman,  non-commissioned  officer  of  marines  or  marine, 
while  any  such  person  hath  been  or  shall  be  a  prisoner  of  war,  shall 
be  valid  to  all  mtents  and  purposes,  provided  it  shall  hate  been 
executed  in  the  presence  of  and  be  attested  by  some  commission 
officer  of  the  army,  navy,  or  royal  marines,  or  by  some  warrant 
officer  of  his  majesty's  navy,  or  by  a  physician,  surgeon,  or  assistant 
surgeon  in  the  army  or  navy,  agent  to  some  naval  hospital,  Of  chap- 
lain of  the  army  or  navy,  or  by  any  notary  public ;  but  so  as  not 
to  invalidate  or  disturb  any  payment  which  hath  been  already  roadd 
under  any  letter  of  administration,  certificates,  or  otherwise,  m  con- 
sequence of  the  rejection  of  any  such  wills  by  the  inspector  of  sea- 
men's wills,  for  want  of  the  due  attestation  thereof  according  to  the 
directions  of  any  former  act  of  parliament.'* 

[Sect.  50.  **  That  all  officers  commanding  ships  shall,  upon  theit 
monthly  muster  books  or  returns,  distinguish  which  of  the  persons 
therein  named  have  made  any  letter  of  attorney  or  will  duritiff  that 
month,  or  other  space  of  time  from  the  preceding  return,  by  in- 
serting the  date  of  such  letter  of  attorney  or  will  opposite  the 
party's  name,  under  the  heads  of  *  letter  of  attorney*  or  •  will,*  of 
DOth,  as  the  case  may  require ;  and  shall  likewise  transmit  to  the 
treasurer  of  the  navy,  at  the  time  such  returns  are  transmitted  to 
the  Navy  Office,  a  list  to  the  same  effect  of  all  such  persons.** 

[Sect.  51.  "That  before  any  letter  of  attorney  or  will  shall  be 
attempted  to  be  acted  upon  or  put  in  force,  the  same  shall  be  sent 
to  the  treasurer  of  the  navy,  at  the  Navy  Pay  Office,  London,  in 
order  that  it  may  be  examined  by  the  inspector  of  seamen's  wills 
and  letters  of  attorney,  who,  or  his  assistant,  shall,  on  receipt 
thereof,  duly  register  the  same  in  a  numerical  and  alphabetical 
manner  in  separate  books  to  be  kept  for  that  purpose,  specifying 
the  date,  the  place  where  executed,  the  name  and  description  of 
the  party  making  the  same,  the  names  and  additions  of  the  persons 
described  tlierein  cither  as  attornies  or  executors,  and  also  of  th6 
witnesses  attesting  the  same,  and  shall  mark  the  same  with  the  cor- 
responding numbers  in  the  ship's  books ;  and  the  said  inspector 
shall  take  due  means  to  ascertain  the  authenticity  of  every  such 
letter  of  attorney  and  will,  and  in  case  he  shall  have  reason  to  sus- 
pect its  authenticity,  he  shall  give  notice  in  writing  to  the  attorney 
or  executor,  as  the  case  may  be,  that  the  same  is  stopped,  and  the 
reason  thereof,  and  shall  also  report  the  same  to  the  treasurer  of 
the  navy,  and  shcill  enter  his  caveat  against  such  letter  of  attorney 
or  will,  which  shall  prevent  any  money  from  being  received  thereon 
until  the  same  shall  be  authenticated  to  the  satisfaction  of  the  said 
treasurer ;  but  if  there  shall  be  no  reason,  upon  such  examination. 
to  doubt  its  authenticity,  the  said  inspector  or  his  assistant  shall 
sign  his  name  thereto,  and  also  put  a  stamp  thereon  in  token  df  hit 
approbation  thereof,  and,  as  to  such  letters  of  attorney,  forthwith 
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send  to  the  person  therein  named  as  attorney  a  check  specifying  ii  Geo.  4  ft 
the  number  of  such  letter  of  attorney,  the  name  and  description  of  ^  Wiii.4,c.so. 
the  person  granting  the  same,  the  name  and  addition  of  the  person 
in  whose  favour  the  same  is  granted,  the  date  and  place  when  and 
where  executed,  and  the  names  of  the  witnesses  attesting  the  same, 
which  check  shall  be  a  sufficient  authority  for  the  attorney  to  demand 
and  receive  payment  of  and  to  give  acquittances  for  al>  such  wages, 
pay,  or  other  allowances  of  money  to  which  the  person  granting 
the  same  was  entitled  for  his  service  on  board  of  any  of  his  ma- 
jesty's ships.** 

[Sect.  52.  "That  no  letter  of  attorney  of  any  petty  officer  or  No  Letter  of 
seaman,  non-commissioned  officer  of  marines  or  marine,  which  shall  ^  "**i"^'** 
not  have  been  made  or  executed  on  board  the  ship  to  which  the  onui  a  Cer- 
party  shall  have  belonged,  in  the  manner  required  by  this  act,  shall  jJ^i^JS^ 
De  passed,  stamped  or  allowed  by  the  said  inspector  until  a  certi- 
ficate shall  have  been  produced  to  him,  under  the  hand  of  the  cap- 
tain, specifying  the  period  of  the  party's  service  on  board  under  the 
command  of  such  captain,  and  a  description  of  his  height,  com- 
plexion, and  age,  unless  reasonable  cause  shall  be  shown  to  and 
allowed  by  the  said  treasurer  or  inspector  for  dispensing  with  such 
certificate." 

[Sect.  53.  '*  That  the  treasurer  of  the  navy  shall  not  be  bound  to  Ai  to  Wages 
pay  regard  to  any  power  of  attorney,  or  check  of  any  power,  under  5«  Powmof 
which  any  wages  may  be  claimed  as  due  to  any  officers,  seamen,  or  Auomey  and 
marines,  unless  such  power,  or  check  of  power,  as  the  case  may  be,  i"^"*"-^"- 
shall  be  actually jproauced  at  the  time  payment  is  claimed,  and,  in 
the  case  of  an  officer's  pay,  unless  the  power  or  a  copy  of  the  power 
be  led  with  the  proper  officer  of  the  said  treasurer,  accompanied 
with  the  usual  certificates  and  papers ;  and  in  cases  of  the  wages  of 
a  seaman  or  marine  being  claimed  by  any  master  under  any  in- 
denture of  apprenticeship,  every  such  master  shall,  before  he  shall 
be  entitled  to  receive  the  same,  adduce  satisfactory  proof  to  the 
officer  of  the  said  treasurer  that  the  indenture  to  be  produced  by 
him  was  in  full  force  during  the  period  for  which  such  wages  are 
claimed,  and  that  the  apprentice  was,  at  the  time  of  the  execution 
of  the  indenture,  under  the  age  of  eighteen  years,  and  had  not  pre- 
viously used  the  sea  ;  but  in  case  the  indenture  shall  not  be  pro- 
duced at  the  pay  table  when  the  wages  shall  be  demanded,  and  such 
proof  as  aforesaid  shall  not  be  given,  such  wages  shall  be  paid  to 
the  apprentice,  and  not  to  the  master." 

[Sect.  54.  '*  That  all  wages,  pay,  and  other  allowances  payable  AwiKnnieDt 
for  the  service  of  any  commission  or  warrant  officer  of  his  majesty's  commiMfon 
navy  shall  be  paid  to  the  officer  himself,  if  present,  at  the  pay  and  Wamat 
table,  or  to  his  lawful  attorney,  upon  the  production  of  the  usual  ^®^"- 
certificates  ;  but  if  he  shall  have  assigned  or  sold  his  pay,  the  san^ie 
shall  be  paid  to  the  assignee,  being  duly  authorized  to  receive  the 
same  ;  and  if  there  shall  be  more  assignments  than  one,  they  shall 
be  satisfied  according  to  priority  of  date  ;  but  the  treasurer  of  the 
navy  shall  not  pay  regard  to  any  assignment  which  shall  not  be 
presented  at  the  pay  table,  accompanied  by  the  usual  certificates 
and  papers,  at  the  time  the  wages  or  pay  are  appointed  to  be  paid^ 
and  unless  a  true  copy  of  such  assignment  be  left  at  the  same  time 
with  the  said  treasuref,  nor  shall  he  be  liable  to  pay  under  any  as- 
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11  Ceo.4&  signment  conveying  generally  any  annual  or  other  periodical  wages 
1  iii.4.cao,  ^^  allowance  to  grow  due,  but  only  under  such  assignments  of  wages, 
pay,  or  other  allowances  due,  as  shall  be  made  to  secure  payment 
of  any  sum  advanced  by  the  assignee,  which  shall  be  truly  set  forth 
in  such  assignment,  and  for  the  amount  of  which,  and  no  more,  the 
wages,  pay,  and  other  allowance.s  payable  to  the  officer  shall  be 
liable." 
Mode  by  [Sect.  55.  "  That  when  any  petty  officer  or  seaman,  non-com- 

Tniorli  ^e'to  "i^ssioned  officer  of  marines  or  marine,  who  shall  have  belonged  to 
obtain  Pn>-  any  ship  of  his  majesty,  shall  have  died,  leaving  a  will,  no  wages, 
bale.  prize  money,  or  other  allowance  of  money,  shall  be  paid  over  to  or 

recovered  by  his  executor  or  executors  except  upon  the  probate  of 
the  will,  to  be  obtained  in  the  following  manner ;  videiieetf  after 
such  will  shall  have  been  so  transmitted,  registered,  and  approved 
as  hereinbefore  directed,  the  inspector  shall  cause  to  be  issued  to 
the  person  named  therein  as  executor  a  cheque  in  lieu  thereof,  con- 
taining directions  to  return  the  same,  with  his  or  her  signature 
thereto,  upon  the  testator's  death,  to  the  treasurer  of  his  majesty's 
navy,  which  cheque  shall  be  in  the  form  heretofore  used  in  such 
cases,  or  in  such  other  form  as  the  treasurer  of  the  navy  shall  deem 
most  expedient  and  conducive  to  the  purposes  of  this  act,  and  shall 
have  the  requisite  certificates  in  blank  subscribed  thereto,  to  be 
filled  up  as  hereinafter  mentioned :  and  in  the  event  of  the  testator's 
death,  tne  minister  or  curate  of  the  parish  in  which  the  party  named 
as  executor  shall  then  reside  shall,  upon  the  application  of  the 
executor,  examine  him,  and  such  two  inhabitant  householders  of 
the  parish  as  may  be  disposed  to  certify  their  personal  knowledge 
of  the  holder  of  the  cheque,  touching  his  claim,  and  that  they  are 
satisfied  of  his  being  the  person  therein  described  as  executor ;  and 
the  said  executor  shall  subscribe  his  name  to  the  application^  and 
the  two  householders  their  names  to  the  certificate  for  that  pur- 
pose subjoined  to  the  cheque  (the  blanks  therein  being  first  mled 
up  aflreeable  to  truth),  in  tne  presence  of  the  minister  or  curate,  for 
wliich  respective  purposes  the  said  executor  and  householders  shidl 
attend  at  such  time  and  place  as  shall  be  appointed  by  the  minister 
or  curate,  who  being,  upon  examination  of  tne  several  parties,  sa- 
tisfied with  their  answers,  and  that  the  person  holding  the  cheque 
is  the  executor  therein  named,  and  that  the  two  persons  certifying 
as  before  required  are  inhabitant  householders  of  the  parish^  and 
having  seen  the  said  parties  sign  the  application  and  certificate 
rc8|>ectively,  (which  he  is  hereby  required  to  do),  shall  add  thereto 
A  (lescription  of  the  height,  complexion,  colour  of  eyes  and  liair» 
age,  and  any  particular  marks  about  the  person  of  the  party  claiming 
as  executor,  and,  after  the  several  blanks  shall  have  been  filled  up 
agreeable  to  truth,  shall  certify  to  the  several  particulars  by  suIh 
scribing  his  signature  thereto  ;  and  the  said  executor  shall,  before 
signing  the  application,  pay  to  the  said  minister  or  curate  a  fee  of 
two  shillings  and  sixpence  for  his  trouble  on  the  occasion,  and  the 
said  application  and  certificates  being  in  all  things  completed  ac- 
cording to  the  directions  therein  and  hereby  given,  the  same  shall 
i>o  trnnsmittod  by  the  said  minister  or  curate  by  the  general  post, 
addrosscMl  to  the  treasurer  of  the  naTy,LondoQ;  and  the  said  original 
will  having  boon  piissed  in  the  manner  directed  by  this  act,  die 
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inspector  shall  note  thereon  the  amount  of  the  wages  due  to  the  ii  Geo.  4* 
deceased,  as  calculated  on  the  search  to  be  obtained  from  the  navy  >wm.4,c»o. 
office,  and  shall  then  forward  such  will  to  a  proctor,  in  order  to  his 
obtaining  probate  thereof :  and  in  case  the  executor  shall  not  reside 
within  the  bills  of  mortality,  the  inspector  shall  also  forward  to  such 
proctor  a  letter  addressed  to  the  mmister,  in  the  usual  or  other  re- 
quisite form,  for  the  purpose  of  its  being  transmitted  to  him  with 
the  commission  for  admmisterinff  the  necessary  oath  to  the  party 
as  executor ;  and  such  proctor,  having  received  the  will  ana  the 
said  letter  of  the  inspector,  (in  case  such  letter  shall  be  necessary), 
shall  immediately  sue  out  the  previous  commission  or  requisition, 
or  take  such  other  steps  as  may  be  necessary  towards  enabling  the 
executor  to  obtain  probate,  and  shall  enclose  in  the  said  letter  a 
copy  of  the  will  and  the  commission  or  requisition,  with  instructions 
for  executing  the  same,  and  forward  the  same  to  the  minister  by 
the  general  post,  agreeably  to  the  address  put  thereon  by  the  in- 
spector.*' 

[Sect.  56.  "  That  when  any  petty  officer  or  seaman,  non-com-  Mode  of  ob. 
missioned  officer  of  marines  or  marine,  shall  die  intestate,  leaving  nis'irftUon  to 
any  wages»  prize  money,  or  other  allowances  of  money  of  any  kind  tei**!f**'* 
due  to  him  m  respect  of  services  in  his  majesty's  navy,  the  same 
shall  not  be  paid  to  his  representatives,  except  upon  letters  of  admi- 
nistration, to  be  obtained  in  the  following  manner ;   videlicet,  the 
person  claiming  administration  shall  send  a  letter  to  the  inspector, 
stating  his  place  of  abode,  the  parish  in  which  the  same  is  situate, 
his  degree  of  relationship  to  the  deceased,  the  names  of  the  deceased 
and  of  the  ship  or  ships  to  which  he  belonged,  that  he  has  been 
informed  of  the  intestate's  death,  and  requesting  the  inspector  to 
give  such  directions  as  may  enable  him  to  procure  letters  of  admi- 
nistration to  the  deceased's  efTects,  or  to  the  like  effect,  upon  receipt 
whereof  the  inspector  shall  send  by  post,  under  cover,  to  the  mi- 
nister of  the  parish  wherein  the  claimant  shall  reside,  a  petition  in 
the  form  heretofore  in  such  cases  used,  or  in  such  other  form  as  the 
treasurer  of  the  navy  shall  deem  most  expedient  and  conducive  to 
the  purposes  of  this  act,  together  with  the  requisite  certificates  in 
blank,  to  be  filled  up  as  hereafter  mentioned,  and  a  letter  pointing 
out  the  steps  to  be  taken  thereon  as  hereinafter  in  that  behalf  con- 
tained, and  shall  also  send  to  the  claimant  a  letter  advising  him  of 
the  forwarding  of  the  said  petition  or  paper  as  aforesaid,  and  point- 
ing out  the  measures  to  be  taken  by  him  for  substantiating  his 
claim;  and   upon  receipt  of  the  said  petition  the  minister,   offi- 
ciating minister,  or  curate  shall,  on  the  application  of  the  claimant, 
examine  him  and  also  such  two  inhabitant  householders  of  the 
parish  as  may  be  disposed  to  certify  their  personal  knowledge  of 
him,  and  their  belief  of  his  right  to  administer  to  the  effects  of  the 
intestate,  according  to  the  degree  of  relationship  set  forth  at  the 
head  of  the  petition  ;  and  the  minister  or  curate  being,  upon  due 
examination  of  the  claimant  and  tlie  said  two  householders,  satisfied 
of  the  truth  of  their  answers,  and  having  seen  the  claimant  sign  the 
application^  and  the  two  householders  sign  the  certificate  (which 
the  minister  is  required  to  do),  shall  add  thereto  a  description  of 
the  height,  complexion,  colour  of  eyes  and  hair,  age,  and  any  par- 
ticular  marks  about  the  person  of  the  claimantj  and  after  the  blanks 
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11  Geo.  4  ft  in  the  said  petition,  certificates^  and  description  for  those  several 
iWiii.4,c«).  pm^pQses  shall  have  been  filled  up  agreeable  to  truth,  shall  certify 
to  the  several  particulars  by  subscribing  his  signature  thereto,  for 
which  respective  purposes  the  said  claimant  and  the  householders 
shall  attend  at  such  time  and  place  as  the  minister  or  curate  shall 
appoint ;  and  the  claimant  shall,  before  signing  the  petition,  pay 
to  the  minister  or  curate  a  fee  of  two  shillings  and  sixpence  for 
his  trouble  on  the  occasion  ;  and  the  said  paper  being  in  all  things 
completed  according  to  the  directions  therein  and  hereby  given,  the 
minister  shall  return  the  same  by  the  general  post,  addressed  to  the 
treasurer  of  the  navy,  London ;  and  upon  the  receipt  thereof  at  the 
Navy  Pay  Office,  the  inspector  shall  examine  the  same,  and,  being 
satisfied  of  the  claim,  he  shall  transmit  to  a  proctor  a  certi6cate 
thereof,  (in  the  form  heretofore  used,  or  in  such  other  form  as  the 
treasurer  of  the  navy  shall  deem  expedient);  and  in  case  the  claimant 
shall  not  reside  within  the  bills  of  mortality,  the  inspector  shall  at 
the  same  time  inclose  and  send  to  the  said  proctor  a  letter  addressed 
to  the  minister  and  churchwardens  or  elders,  (as  the  case  may  be), 
of  the  parish  within  which  the  claimant  then  shall  reside,  signifying 
the  transmission  of  a  commission,  (which  the  proctor  is  to  obtain/, 
for  swearing  the  claimant  as  administrator,  with  the  necessary  in- 
structions for  executing  the  same ;  and  the  proctor  shall,  upon  receipt 
thereof,  take  the  requisite  steps  towards  enabling  the  claimant  to 
obtain  letters  of  administration,  and  shall  in  the  inspector's  letter  to 
the  minister  enclose  the  commission  or  other  necessary  instrumenti 
with  instructions  for  executing  the  same,  and  shall  forward  such 
letter  and  enclosures  by  the  general  post,  agreeably  to  the  address 
put  thereon  by  the  said  inspector." 
MinUferor  [Sect.  57.  "Provided  always,  that  in  case  the  minister  or  curate 
f'"pei'iu**'"  ®^^^^  reject  any  petition  for  want  of  satisfactory  proof  of  the  claimi 
to  Biaie  hu  he  shall  state  nis  reasons  for  such  rejection  on  the  said  petition,  and 
Reasons.  forthwith  return  the  same  to  the  treasurer  of  the  navy  as  aforesaid ; 
and  in  case  no  application  shall  be  made  to  the  minister  or  curate 
by  the  claimant,  or  no  effectual  steps  shall  be  taken  by  him  to 
complete  the  petition  and  the  certificates  within  the  space  of  two 
calendar  months  from  the  date  of  the  inspector's  letter  accompa- 
nying such  petition,  the  minister  or  curate  shall,  at  the  expiration 
of  that  time,  return  the  petition  to  the  treasurer  of  the  navy  as 
aforesaid,  with  his  reasons  for  doing  so  noted  thereon." 

2  &  3  Will.      CThe  Stat  2  &  3  Will.  4,  c.  40,  enacts  by  s.  33, 

4,  c  40.        ["  That  the  petition  for  probate  of  will  or  letters  of  administra- 

Ponishment    tion  of  the  effects  of  any  deceased  petty  officer  or  seaman^  or  non- 

fauTpetUioDs  Commissioned  officer  of  marines  or  marine,  or  for  obtaining  a  check 

lns****ctor'?*   ^^  certificate  in  lieu  of  probate  or  letters  of  administration  in  cases 

CmTficate!      of  claims  where  the  deceased's  assets  shall  not  exceed  thirty-two 

pounds  and  twenty  pounds  respectively,  shall  be  addressed  to  the 

inspector  of  seamen's  wills,  and  shall  be  forwarded  to  the  secretary 

of  the  Admiralty ;  and  if  any  person  shall  subscribe,  transmit,  utter, 

or  publish  any  false  petition  or  application  to  the  said  inspector, 

knowing  the  same  to  be  false,  in  order  to  obtain  or  to  enable  any 

other  person  to  obtain  any  check  or  certificate  in  lieu  of  probate  or 

letters  of  administration  as  aforesaid,  every  person  so  offending 
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shall  be  deemed  ffuilty  of  felony,  and  being  convicted  thereof  shall  tact '^11.4, 

be  liable,  at  the  discretion  of  the  court,  to  be  transported  beyond !! — 1^ 

the  seas  for  any  term  not  exceeding  fourteen  years  nor  less  than 
seven  years,  or  to  be  imprisoned  for  any  term  not  exceeding  three 
years  nor  less  than  one  year.*' 

QThe  11  Geo.  4  &  1  Will.  c.  20,  enacts,  s.  58, 

["  That  every  minister  to  whom  any  such  letter,  with  a  commis-  11  Geo.  4 
aioQ  or  requisition  for  swearing  any  executor  or  administrator,  shall  &  1  Will.4, 
be  transmitted,  shall,  immediately  upon  the  receipt  thereof,  take      <^-  ^O* 
the  necessary  steps  for  procuring  the  execution  of  the  same,  and  Minuter  to 
shall  transmit  the  same,  when  executed,  directed  to  the  treasurer  coiionor  '^ 
of  his  m^esty's  navy,  London ;  and  if  the  executor  or  adminis*  CommUdon. 
Orator  shall  reside  at  a  distance  from  the  place  where  the  wages  or  - 
other  ^lowances  of  money  are  payable,  he  shall  specify  the  name 
and  residence  of  the  nearest  or  most  convenient  collector  of  cus* 
toma  or  of  excise ;  and  upon  receipt  of  the  said  commission  at  the 
Navy  Pay  Office,  the  same  shall  be  forwarded  to  the  proctor,  who, 
in  pursuance  thereof,  shall  forthwith  procure  the  requisite  probate 
or  letters  of  administration,  and  when  obtained  transmit  the  same  to 
the  inspector  at  the  Navy  Pay  Office." 

[Sect.  59.  **  That  when  any  probate  or  letters  of  administration  Check  to  be 
shall  have  been  so  obtained,  the  proctor  employed  therein  shall  IjUUJjr^^'"' 
immediately  send  the  same  to  the  treasurer  of  the  navy,  witd  a 
eupy  of  the  will  (in  the  case  of  probates),  and  an  account  of  his 
charges  for  the  same  ;  and  upon  receipt  thereof  the  inspector  shall 
issue  a  check,  containing  the  heads  of  such  probate  or  letters  of 
administration,  and  shall  note  thereon  the  amount  of  the  proctor's 
charges  and  the  address  of  the  claimant,  which  check  shall  be  in 
the  lorm  heretofore  used  in  the  Navy  Pay  Office,  or  in  such  other 
form  as  the  treasurer  of  the  navy  shall  deem  most  expedient  for 
the  purpose ;  and  so  soon  as  the  wages  and  prise  money  due  to  the 
deceased  shall  have  been  calculated  in  the  proper  departments,  the 
amount  shall  be  noted  on  the  check,  and,  afler  abating  the  proctor's 
charges,  the  balance  shall  be  paid  to  the  party  personally,  or  by 
means  of  a  remittance  bill,  in  the  manner  and  under  similar  regu- 
lations as  are  hereinbefore  provided  with  respect  to  other  remit- 
tances of  wages,  and  the  check  shall  then  be  delivered  to  the  party 
to  stand  instead  of  probate  or  letters  of  administration,  to  enable 
him  to  receive  whatever  other  sums  may  become  payable  to  the 
deceased's  estate." 

SSect»  60.  "  That  if  any  proctor,  registrar,  or  other  officer  of  any  No  Proctor  to 
esiastical  court  shall  deliver  or  cause  to  be  delivered  any  letters  proJIte^or 
of  administration,  probate  of  will,  or  letters  of  administration  with  Letters  or 
will  annexed,  to  any  other  person  than  the  treasurer  of  the  navy  or  uotTtotny" 
the  said  inspector,  in  the  manner  directed  by  this  act,  such  proctor  other  than  th« 
or  other  officer  so  offending  shall  for  every  such  offence  forfeit  the  ^'**'"*'* 
sum  of  one  hundred  pounds  ;  and  if  any  agent  or  agents  for  priaes 
shall  pay  any  prize  money  due  to  a  petty  officer  or  seaman,  non-* 
commissioned  officer  of  marines  or  marine  under  any  authority 
whatever,  o^er  than  the  inspector's  check  directed  by  this  act| 
such  payment  shall  be  null  and  void,  and  the  agent  or  agents  so 
pajring  the  same  shall  forfeit  for  every  and  each  such  ofienee  a  sum 
equal  to  the  amount  of  the  prize  money  paid." 
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11  Geo.  4  &  [Sect.  61.  "  That  no  registrar,  proctor,  or  other  oflScer  of  any 
iWiiL4,c>o.  ecclesiastical  court  shall,  under  any  pretence,  take  or  receive  any 
Umitfnc  tbe  more  for  the  stamp,  seal,  parchment,  writing,  fees,  and  trouble  at- 
PnSwie!  ^  tending  the  suing  forth  the  probate  of  any  will  or  any  letters  of  ad- 
ministration to  the  effects  of  any  warrant  or  petty  officer  or  seaman, 
non-commissioned  officer  of  marines  or  marine,  whereby  any  person 
may  be  enabled  to  obtain  any  wages,  prize  money,  or  other  aUow- 
ance  of  money  of  any  kind  in  respect  of  services  in  the  navy,  than 
the  several  sums  specified  in  the  schedule  hereunto  annexed  :  Pro- 
vided nevertheless,  that  if  any  increase  or  diminution  shall  take 
place  in  the  stamp  duties  payable  on  any  instrument  connected 
therewith,  then  the  charges  shall  be  increased  or  diminished  to  the 
extent  of  the  change  in  such  duties,  but  no  further:  Provided 
always,  that  in  cases  of  extraordinary  trouble  or  expense,  the 
proctor  shall  be  allowed  to  make  additional  charges  in  proportion 
thereto,  and  if  the  same  shall  appear  reasonable  to  the  inspector  he 
may  allow  the  same,  but  otherwise  the  same  shall  be  submitted  to 
the  treasurer  of  the  navy,  and  if  he  shall  disapprove  thereof^  the 
same  shall  be  taxed  by.  the  proper  officer  of  the  court,  without  fee 
or  reward,  unless  the  charges  shall  have  arisen  in  consequence  of 
any  litigation  or  suit^  in  which  case  a  fee  of  three  shillings  shall  be 
allowed  to  the  officer  for  taxation." 

CThe  Stat.  2  &  3  Will.  4,  c.  40,  s.  14,  after  reciting  this 
section,  and  that  it  is  expedient  that  an  alteration  should  be 
made  in  the  schedule  of  fees,  enacts, 

["  That  from  and  afler  the  passing  of  this  act  the  several  sums 
set  forth  in  the  table  of  fees  contained  in  the  schedule  annexed  to 
this  act,  and  which  shall  be  deemed  as  part  hereof,  shall  be  allowed 
and  taken,  in  the  cases  respectively  therein  mentioned,  in  lieu  of 
those  specified  in  the  schedule  of  the  said  recited  act ;  and  if  any 
registrar,  proctor,  or  other  person  shall  demand  or  receive  more 
than  the  several  sums  respectively  allowed  by  the  schedule  annexed 
to  this  act,  every  person  so  offending  shall  forfeit  the  sum  of  fifty 
pounds,  which  shall  be  recoverable,  with  costs  of  suit,  and  appli- 
cable in  the  same  manner  as  is  provided  by  the  said  recited  act 
with  respect  to  pecuniary  penalties  exceeding  twenty  pounds  :  Pro- 
vided nevertheless,  that  if  any  increase  or  diminution  shall  take 
place  in  the  stamp  duties  payable  in  respect  of  any  such  probates  or 
letters  of  administration,  or  of  any  instrument  connected  therewith, 
the  sums  to  be  allowed  shall  be  increased  or  diminished  to  the  ex- 
tent of  the  alteration  in  such  stamp  duties  ;  and  provided  also,  that 
in  cases  of  extraordinary  trouble  or  expense  such  additional  sJlow- 
ance  shall  be  made  as  shall  appear  reasonable  to  the  commissioners 
for  executing  the  office  of  lord  high  admiral  aforesaid." 

[Sect.  15.  *<  <  And  inasmuch  as  a  strict  adherence  to  the  letter  of 
such  inaccurate  schedule  would  have  produced  a  burden  upon  the 
relations  of  deceased  seamen  not  intended  by  the  said  recited  act,* 
be  it  further  enacted,  that  all  registrars,  proctors,  and  others  who 
may,  under  the  authority  of  the  treasurer  of  the  navy  or  his  oflScers, 
have  been  allowed  or  have  received  more  or  other  than  the  sums 
set  forth  in  the  said  inaccurate  schedule,  shall  be  and  are  hereby 
indemnified  and  released  from  all  penalties  and  forfeitures  whidi 
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under  the  said  recited  act  they  may  have  incurred  on  any  such  ac- 
count." 11  Geo  4 

[[The  11  Geo.  4  &  1  Will.  4,  c.  20,  enacts,  s.  62,  &lWill.4, 

[**  That  if  any  officer,  proctor  or  other  person,  shall  take  more      ^ 
than  the  several  sums  allowed  in  the  said  schedule,  every  person  so  p^on^^c 
ofiending  shall  forfeit  the  sum  of  fifty  pounds,  with  mil  costs  of  offending 
suit ;  or  if  any  registrar,  proctor,  or  other  officer  of  any  ecclesias-  JS?*** 
tical  court  shall  knowingly  or  willingly  be  aiding  or  assisting  in 
procuring  probate  of  any  will  or  letters  of  administration,  whereby 
any  person  may  be  enabled  to  claim  any  wages,  pay,  prize  money, 
or  allowance  of  money  of  any  kind  for  the  services  of  any  such 
petty  officer  or  seaman,  non-commissioned  officer  of  marines  or  * 

manne,  otherwise  than  in  the  manner  prescribed  by  this  act,  every 
such  registrar,  proctor,  or  other  officer  shall  for  every  such  offence 
forfeit  and  pay  the  sum  of  five  hundred  pounds,  and  shall  moreover 
forfeit  his  office  and  be  rendered  incapable  of  acting  in  any  capacity 
in  any  court  of  admiralty  or  ecclesiastical  jurisdiction." 

[Sect.  69.  "  And  in  order  to  avoid  the  expense  which  the  rela-  Samt  not  ex- 
tives  of  deceased  officers,  seamen,  and  marines  may  be  otherwise  SS?t?dfr^ 
obliged  to  incur  to  obtain  payment  of  small  sums  due  for  the  ser-  ceaMd  Petty 
vices  of  such  deceased  persons,  be  it  enacted,  that  in  all  cases  when  ^?d  on  Cer^ 
any  monies  not  exceeding  twenty  pounds  shall  be  due  on  account  tiflcate. 
of  any  wages,  prize  money,  or  other  allowances  payable  on  account 
of  the  services  of  any  deceased  petty  officer,  seaman,  non-com- 
missioned officer  of  marines  or  marine,  it  shall  be  lawful  for  the 
inspector  of  seamen's  wills,  ader  having,  by  the  requisite  previous 
steps,  as  before  directed,  ascertained  the  right  of  any  claimant  to 
probate  of  the  will  or  to  administration  of  the  effects  of  the  deceased, 
to  issue  a  check  or  certificate  to  that  effect,  in  such  form  as  by  the 
treasurer  of  the  navy  shall  be  deemed  expedient ;  and  to  the  same 
end,  in  all  cases  when  any  monies  not  exceeding  in  the  whole  the 
sum  of  thirty-two  pounds  shall  be  payable  on  account  of  any  pay, 
or  half  pay,  or  pension  of  any  deceased  officer  of  the  navy  or  royal 
marines,  or  of  any  pension  to  any  deceased  widow  of  an  officer,  or 
on  account  of  any  allowance  from  the  compassionate  fund  to  any 
deceased  person,  it  shall  be  lawful  for  the  said  treasurer  of  the  navy 
or  for  the  paymaster  of  royal  marines,  as  the  case  may  be,  afler 
having  ascertained  in  a  satisfactory  manner  the  right  of  any  claim- 
ant to  probate  of  the  will  or  to  letters  of  administration  of  the 
effects  of  the  deceased,  and  that  the  deceased  has  not  lefl  any  other 
assets  to  be  administered  than  the  arrears  of  pay,  half  pay,  pension, 
or  allowance,  not  exceeding  thirty- two  pounds,  as  aforesaid,  to 
issue  a  certificate  to  that  effect,  in  such  form  as  shall  be  deemed 
expedient ;  and  upon  such  check  or  certificate  of  the  inspector, 
and  upon  such  certificate  of  the  treasurer  of  the  navy  and  paymaster 
of  royal  marines  respectively,  payment  of  the  monies  so  due,  not 
exceeding  the  respective  sums  of  twenty  pounds  and  thirty-two 
pounds  as  aforesaid,  shall  be  made  to  the  parties  named  in  such 
checks  and  certificates  respectively,  either  personally,  or,  if  they 
shall  desire  it,  by  remittance  bill  in  the  manner  by  this  act  pro- 
vided with  respect  to  payments  by  remittance  ;  and  all  payments 
made  under  such  checks  and  certificates,  not  exceeding  tlie  respec- 
dve  sums  aforesaid,  shall  be  as  effectual  and  legal  as  if  the  same 
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had  been  made  under  any  probate  of  a  will  or  letters  of  adminis- 
tration duly  granted  by  the  proper  court,  and  shall  be  allowed  to 
the  said  treasurer  and  paymaster  of  royal  marines  in  their  respec- 
tive accounts." 

2&3Wm.      UStat.  2  &  3  Will.  4,  c.  40,  s.  12,  reciting  the  first  part  of 
4,  c  40.    this  section,  enacts. 

Inspectors'  [**  That  from  and  after  the  passing  of  this  act  the  investiga- 
^iMnTto^  tion  of  all  claims  to  the  effects  of  any  such  deceased  persons  shall 
cufms  under  be  made  by  the  inspector  of  seamen's  wills  in  the  manner  required 
ceruTn  Sams,  j^y  ^y^^  g^^- J  recited  act  in  cases  of  similar  claims  to  pay  for  services 
in  the  royal  navy ;  and  the  said  inspector,  after  duly  investigating 
the  claim,  and  the  amount  of  the  deceased's  assets,  is  hereby  autho- 
rized in  any  such  cases  to  issue  a  check  or  certificate  as  is  required 
by  the  said  act  with  respect  to  naval  pay ;  and  that  all  payments 
not  exceeding  in  the  whole  thirty-two  pounds  of  pay,  half  pay, 
pension,  or  allowances  of  deceased  officers  of  the  navy  and  marines, 
and  of  widows'  pensions,  and  of  allowances  from  the  compaasioDate 
fund,  and  all  payments  not  exceeding  in  the  whole  twenty  pounds 
of  monies  due  to  any  deceased  persons  on  account  of  prise  money, 
and  for  the  services  of  deceased  non-commissioned  officers,  drum- 
mers, and  privates  of  marines,  to  be  made  under  any  such  certifi- 
cate, shall  be  as  effectual  and  legal  as  if  the  same  had  been  made 
under  any  probate  of  a  will  or  letters  of  administration  :  Provided 
always,  that  in  order  to  allow  time  for  the  production  of  any  will 
which  may  have  been  made  by  any  such  deceased  person,  and  to 
guard  against  fraud,  no  check  or  certificate  whatever  shall  be 
granted  in  lieu  of  letters  of  administration,  under  this  or  the  aaid 
recited  act,  until  three  calendar  months  shall  have  elapsed  from  the 
time  of  notice  being  given  to  the  inspector  of  the  death  of  the  person 
whose  effects  are  claimed." 
Inspector  \j^  Scct.  13.  And  for  the  better  investigation  of  claims  to  the 

r'VAt^"**"  effects  of  deceased  persons  under  this  or  the  said  recited  act,  be  it 
further  enacted,  that  from  and  after  the  passing  of  this  act  the  said 
inspector  shall  have  full  power  and  authority  to  administer  an  oath 
or  affirmation  to  any  claimants  touching  their  claims,  either  as  the 
representatives  or  the  creditors  of  the  deceased,  and  to  the  wit- 
nesses to  be  adduced  in  support  of  any  such  claims  ;  and  that  the 
certificate  of  the  allowance  of  the  claim  shall  be  in  such  form  as  the 
commissioners  for  executing  the  office  of  lord  high  admiral  shall 
authorize." 

4&5  Will.      HAnd  the  4  &  5  Will.  4,  c.  25,  s.  8,  reciting  the  last  part  of 
4, 0. 25.    the  section  69  of  2  Geo.  4,  enacts  that— 

Inspector's         [**  In  the  case  of  the  death  of  any  commissioned,  warrant,  or. 
Monies^ doe     P^^^X  officer,  seaman,  commissioned  or  non-commissioned  officer  of 
Pem^^ex.    'oyal  marines,  or  private  marine,  or  of  any  widow  entitled  to  a 
tended.  pension  on  the  establishment  of  the  navy,  or  of  any  person  entitled 

to  an  allowance  from  the  compassionate  fund,  or  of  any  person 
having  been  employed  in  any  of  his  majesty's  dock  yards,  naval, 
victualling,  or  medical  establishments,  or  in  any  of  the  civU  depart- 
ments of  the  navy,  or  of  any  person  entitled  to  any  priae  money, 
bounty,  grant,  or  other  money  in  the  nature  of  naval  priae,  and 
xeapectively  leaving  assets  to  be  administered  which  ahall  not  in  Ae 
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whole  exceed  tlie  sum  of  thirty-two  pounds,  it  shall  he  lawful  for  4&5WUI.4, 

the  inspector  of  seamen's  wQls  in  the  Admiralty  Office,  afler  having  — t^ 

satisfied  himself^  hy  due  investigation,  of  the  right  of  any  claimant 
to  prohate  of  the  will  if  the  deceased  shall  have  left  a  will,  or,  in 
case  of  intestacy^  to  letters  of  administration,  and  also  on  due  proof, 
to  the  satisfaction  of  the  inspector^  that  the  assets  of  the  deceased 
to  he  administered  do  not  in  the  whole  exceed  the  sum  of  thirty- 
two  pounds,  to  issue  a  certificate  to  that  effect  and  in  admission  of 
the  daim,  which  certificate  shall  be  in  such  form  as  by  the  commis- 
sioners for  executing  the  office  of  lord  high  admiral  aforesaid  shall 
be  deemed  expedient,  and  so  far  as  regards  any  monies  payable  in 
Uie  naval  department,  and  not  exceedmg  thirty^-two  pounds,  shall 
have  the  same  force  and  efiect  as  a  probate  of  the  deceased's  will, 
or  a  grant  of  administration  of  the  deceased's  effects,  could  or  might 
have ;  and  that  payment  to  be  made  under  the  authority  of  such 
certificate  of  any  monies  not  exceeding  the  said  sum  of  thirty-two 
pounds,  due  to  the  deceased  on  account  of  any  naval  pay  or  wases, 
or  pay  or  wages  of  the  ordinary,  or  any  marine  pay,  or  of  any  half 
pay«  pension,  or  prise,  or  bounty,  grant,  or  other  money  in  the 
nature  of  prize,  or  of  any  allowance  from  the  compassionate  fund, 
or  monies  due  on  account  of  the  deceased's  services,  or  superan- 
nuation allowances  granted  on  retirement  from  any  services  m  any 
of  his  majesty's  dock  yards^  navali  victualling,  or  medical  establish- 
ments, or  in  any  of  the  civil  departments  of  the  navy,  or  any 
department  under  the  direction  of  the  said  commissioners,  shall  be 
valid  and  conclusive  against  all  parties  as  effectually  ns  if  the  same 
had  been  paid  under  probate  or  letters  of  administration,  and  shsll 
be  aUowed  to  the  treasurer  of  the  navy  in  his  accounts." 

[Jhe  11  Geo.  4  &  1  Will.  4,  c.  20,  enacts,  &\  w1jL4 

[Sect.  74.  *'  That  all  letters  and  packets  addressed  to  and  sent  by       c.  20. 
the  inspector  of  seamen*s  wills  and  letters  of  attorney  for  the  time  Letiert  to 
being,  upon  any  business  or  affairs  of  or  relating  to  the  said  office  'aln^^^^r^^*^* 
of  inspector,  and  all  letters  and  packets  in  relation  to  officers  and  Officers  to  go 
seamen's  wages  sent,  in  the  execution  of  this  act,  by  the  cashier  or  '^*^' 
other  officer  in  the  Navy  Pay  Office  appointed  for  paying  seamen's 
tickets,  and  all  letters  and  packets  in  relation  to  remittances,  half 
pay,  pension,  bounty,  and  allowances  from  the  compassionate  fund, 
sent,  in  the  execution  of  this  act,  by  the  officer  or  clerk  to  he 
nominated  by  the  treasurer  of  the  navy  for  that  purpose,  and  all 
letters  and  packets  in  relation  to  widows'  pensions  sent,  in  the 
execution  oi  this  act,  by  the  officer  or  clerk  to  be  nominated  by 
the  treasurer  of  the  navy  for  that  purpose,  shall  be  free  from  the 
duty  of  postage ;  and  all  such  letters  and  packets  which  shall  be  Regniation 
forwarded  by  the  said  inspector,  cashier,  officers,  and  clerks  re-  i]^^®^*^ 
spectively  shall  be  under  cover,  with  the  words,  *  Pursuant  to  act 
of  parliament  of  1 1  th  George  4th,'  printed  on  the  same ;  and  the 
said  inspector,  cashier,  officers,  and  clerks  respectively  sending  the 
same  shall  sign  their  respective  names  under  such  words ;   and  if  Penalty  for 
any  such  inspector,  cashier,  officer,  or  clerk,  or  any  other  person,  |ach"£?a]a. 
shall  send  or  cause  to  be  sent,  under  any  such  cover,  any  letter,  Uons. 
paper  or  writing  or  any  indosure,  other  than  what  shall  relate  to 
(he  public  busmess  of  the  several  departments  of  the  Navy  Pay 
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II  Oto.  4  &  Office  and  Navy  Office,  every  such  pentm  so  oSendinB  ihall  for 
iwuL4,t.M.  every  such  offence  forfeit  and  pay  the  sumof  one  hundred  pounds." 
Adioeiund  [Sect.  SI.  "That  all  the  clauses,  provisions,  and  regulations 
HuiD^°^'  ''^''^i"  contained  shall,  so  far  as  the  same  can  be  applied,  extend  to 
the  non-commissioned  officers,  drummers,  and  privates  of  royal 
marines,  in  respect  of  their  services  on  board  any  of  his  majesty's 

Pi^ihDfBi        [Sect.  84.  "  Tliat  if  any  person  shall  falsely  and  deceitfully  per- 
Xi^^OB-  «0"»'e  a"y  commission,  warrant,  or  petty  officer,  or  seaman,  or 
«r,  *c         commission  or  non-commissioned  officer  of  marines  or  marine,  or 
the  wife,  widow,  or  relation,  executor,  admin istr&tor,  or  creditor  of 
any  such  officer,  seaman,  or  marine,  or  any  person  entitled  to  any 
allowance  from  the  compassionate  fund  of  the  navy,  in  order  to 
receive  any  waj^es,  pay,  half  pay,  prize  m<Hiey,  bounty  money,  pen- 
sion, or  any  part  thereof,  gratuity  or  other  allowance  for  money  due 
or  payable,  or  supposed  to  be  due  or  payable,  to  any  such  officer, 
seaman,  or  marine,  or  to  the  wife  or  widow,  relation,  executor,  ad- 
ministrator, or  creditor  of  any  such  deceased  officer,  seaman,  or 
marine,  or  any  allowance  to  any  person  from  the  said  compassionate 
fund,  with  intent  to  defraud  any  person  whomsoever,  every  such 
offender  shall  be  guilty  of  felony,  and,  being  convicted  thereof,  shall 
be  liable,  at  the  discretion  of  the  court,  to  be  transported  beyond 
the  seas  for  life  or  for  any  term  not  less  than  seven  years,  or  to  be 
imprisoned  for  any  term  not  exceeding  four  years  nor  less  than  two 
years." 
pgDiihmeni        [Sect.  85.  "  That  if  any  person  shall  fraudulently  and  deceitfully 
huToiih'     lake  a  false  oath,  in  order  to  obtain  probate  of  any  will  or  letters  of 
'"  °'''<''"      administration  of  the  effects  of  any  deceased  commission,  warrant, 
biic,  *c.        or  petty  officer,  or  seaman,  or  commission  or  non-coratnissioned 
officer  of  marines  or  marine ;  or  if  any  person  shall  fraudulently 
receive  or  demand  any  wages,  pay,  prize  money,  bounty  money, 
pension,  or  any  part  thereof,  or  any  allowance  of  money  whatever, 
payable  or  suppose<t  to  be  payable  in  respect  of  the  services  of  any 
such  ofHcer,  seaman,  or  marine,  or  from  the  compassionate  fand  of 
the  navy,  or  any  pension  to  the  widow  of  an  officer,  upon  or  by 
virtue  of  any  probate  of  a  will  or  letters  of  administration,  kiKtwing  ■ 
such  will  to  be  forged,  or  such  probate  or  letters  of  administration 
to  have  been  obtained  by  means  of  a  false  oath,  with  intent  in  anv 
of  the  said  cases  to  defraud  any  person  whomsoever,  every  sucn 
offender  shall  be  guilty  of  felony,  and,  being  convicted  thereof, 
shall  be  liable,  at  the  discretion  of  the  court,  (o  he  transported 
beyond  the  seas  for  life  or  for  any  term  not  less  than  seven  years, 
or  to  be  imprisoned  for  any  term  not  excotding  four  years  nor  less 
than  two  years." 
r°''«b«rib-        [Sect.  86.  "  That  if  any  person  shall  subscribe  any  false  petition 
ini  Mk  Pc-    or  application  to  the  treasurer  of  his  majesty's  navy  or  to  the  pay- 
tiiiun.  master  of  royal  marines,  falsely  and  deceitfully  representing  herself 

or  himself  therein  to  he  the  widow,  executor,  nearest  or  one  of  the 
nearest  of  kindred  of  any  deceased  commission  or  warrant  officer 
of  the  navy,  or  commission  officer  of  marines,  or  of  any  petty  officer 
or  seaman,  non-commissioned  officer  of  marines  or  nianne,  or  shall 
utter  or  publish  any  such  petition  or  application,  ktxtiring  the  amie 
to  be  false,  in  order  to  procure,  or  to  enable  any  other  pnton  to 
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procure,  a  certificate  from  the  said  inspector  of  seamen's  wills  or  u  Geo.  4  & 
from  the  paymaster  of  royal  marines  as  hereinbefore  respectively  'WUi.4,c.io. 
provided,  thereby  to  obtain,  or  to  enable  any  other  person  to  ob- 
tain, without  probate  or  letters  of  administration,  payment  of  any 
w^es,  pay,  half  pay,  or  pension,  or  any  allowance  from  the  com- 
passionate fund  of  the  navy,  or  payment  of  any  wages,  prize  money, 
or  aUowances  payable  in  respect  of  the  services  of  any  officer,  sea- 
man, or  marine  in  the  royal  navy,  or  thereby  to  obtain,  or  to  enable 
any  other  person  to  obtam,  probate  of  the  will  or  letters  of  admi- 
nistration of  the  effects  of  any  deceased  petty  officer,  seaman,  non-* 
commissioned  officer  of  marines  or  marine ;  or  if  any  person  shall 
receive  or  demand  any  wages,  pay,  half  pay,  prize  money,  bounty 
money,  pension,  or  arrears  thereof,  or  any  other  allowance  due  or 
payable  in  respect  of  the  services  of  any  commission  or  warrant 
officer  of  the  navy,  or  commission  officer  of  royal  marines,  or  of  any 
petty  officer,  seaman,  non-commissioned  officer  of  marines,  or  marine, 
upon  or  by  virtue  of  any  certificate  of  the  inspector  of  seamen's  wills  or 
pajrmaster  of  royal  marines  respectively  as  aforesaid,  knowing  any 
such  certificate  to  have  been  obtained  by  any  false  representation  or 
pretence ;  every  such  offender  shall  be  deemed  guilty  of  felony,  and, 
being  convicted  thereof,  shall  be  liable,  at  the  discretion  of  the 
court,  to  be  transported  beyond  the  seas  for  any  term  not  exceeding 
fourteen  years  and  not  less  than  seven  years,  or  to  be  imprisoned 
for  any  term  not  exceeding  three  years  nor  less  than  one  year." 

[Sect.  87.  '*  That  if  any  person  shall  forge,  or  shall  utter,  offer,  Ponishmeut 
or  exhibit,  knowing  the  same  to  be  forged,  any  paper  writing  pur-  cmiilaitw 
porting  to  be  an  extract  from  any  register  of  marriage,  baptism,  or  &c.,  or  ntteV- 
Durial,  or  any  certificate  of  marriage,  baptism,  or  burial,  in  order  yjnchers. 
to  sustain  any  claim  to  any  wages,  prize  money,  or  other  monies 
due  or  payable  in  respect  of  the  services  of  any  officer,  seaman,  or 
marine  in  his  majesty's  navy,  or  to  sustain  any  claim  to  any  half 
pay  payable  to  an  officer  of  the  royal  navy  or  marines,  or  to  any 
pension  as  the  widow  of  an  officer,  or  to  any  payment  or  allowance 
nrom  the  compassionate  fund  of  the  navy,  or  to  any  gratuity  or 
bounty  of  his  majesty  given  to  the  relatives  of  persons  slain  in  fight 
with  the  enemy  ;  or  if  any  person  shall  make  any  false  affidavit,  or 
utter  or  exhibit  any  false  affidavit,  certificate,  or  other  voucher  or 
document,  in  order  fraudulently  to  procure  any  person  to  be  ad- 
mitted a  pensioner  as  the  widow  of  an  officer  of  the  royal  navy,  or 
in  order  to  sustain  any  claim  to  any  wages,  prize  money,  or  other 
monies,  or  to  any  half  pay  or  pension,  or  arrears  thereof,  or  any 
allowance  from  the  compassionate  fund  of  the  navy,  or  to  any  gra- 
tuity or  bounty  as  aforesaid,  with  intent  to  defraud  any  person 
whomsoever ;  every  person  in  any  of  the  said  cases  offending  shall 
be  deemed  guilty  of  felony,  and,  being  convicted  thereof,  shall  be 
liable,  at  the  discretion  of  the  court,  to  be  transported  beyond  the 
seas  for  any  term  not  exceeding  fourteen  years  and  not  less  than 
seven  years,  or  to  be  imprisoned  for  any  term  not  exceeding  three 
years  nor  less  than  one  year." 

[Sect.  88.  **  That  in  the  case  of  every  offence  made  felony  by  As  to  Prin- 
tbis  act,  every  principal  in  the  second  degree  and  every  accessary  Ji^Jod  Ve-* 
before  the  fact  shall  be  punishable  in  the  same  manner  as  the  prin-  eree,  and 
cipal  in  the  first  degree  is  by  this  act  punishable ;  and  every  acces-  *<^«»»*'*«*- 

VOL.  lY.  8 
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iiGtuL 4 *  UTT  after  the  ftct  to  any  racb  felony  ahal),  on  emriction,  be  Uable 
1  ii.4,e.ip.  (jj  f^  imprisoned  for  any  term  not  exceeding  two  yean  i  and  that 
where  any  person  shall  be  convicted  oFanyonencepuniahable  under 
this  act  for  which  imprisonment  shall  or  may  be  awarded,  it  shall 
be  lawful  for  the  court  to  sentence  the  offender  to  be  imiiriMned, 
with  or  without  hard  labour,  in  the  common  gaol  or  notise  of 
correction,  and  also  to  direct  that  the  offender  shall  be  kept  in 
solitary  confinement  for  the  whole  or  any  portion  or  portions  of 
such  imprisonment,  as  to  the  court  in  its  discretion  shall  aecm 
meet." 

[|It  will  be  seen  that  no  alteration  has  been  effected  in  the 
previoua  law  upon  soldiers'  and  uulors'  wills  by  1  Vict.  c.  26. 
{Vide  infra,  as.  11,  12.— Ed.] 
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[[IV.   After  Jan.  1,  1838 — 1  Vict.  c.  26,  and  Decisions 

thereon. 

COn  the  3rd  of  July,  1837,  "An  Act  for  the  Amendment  of 
the  Laws  with  respect  to  Wills"  was  passed  (a);  it  came  into 
operation  after  the  1st  of  January,  1838,  from  which  period  it 
governs  all  wills  made  in  Great  Britain,  Scotland  being  ex- 
pressly exempted  from  the  operation  of  the  statute.  The  power 
of  bequeathing  personal  property  became  complete  and  unre- 
stricted about  the  middle  of  the  seventeenth  century,  but,  as 
we  have  seen  in  the  former  pages  of  this  volume,  the  power 
conferred  by  statutes  over  the  disposition  of  real  estate  was 
defective,  making  no  provision  for  the  following  cases: — L 
Customary  and  copyhold  estates. ;  2.  Rights  of  action  and 
entry ;  3.  Contingent  and  estates  in  joint  tenancy ;  4.  Estates 
in  tail  and  quasi  entail;  5.  Estates  for  the  lives  of  others; 
6.  Realty  acquired  afler  the  making  of  the  will.  As  to  the 
(1)  customary  and  copyhold  estates,  the  reader  will  find  provi- 
sions in  the  3rd,  4th  and  5th  sections  ;  as  to  (2)  rights  of  ac- 
tion and  entry,  in  the  3rd  section ;  (3)  as  to  contingent  es- 
tates, also  in  the  3rd  section  ;  (4)  estates  in  tail  and  quasi  en- 
tail are  not  included  in  the  enabling  clause  of  the  act  (s.  8),  and 
therefore  continue  still  undevisable  (&).  It  may  be  as  well  to 
mention  the  recommendation  contained  in  the  report  of  the 
Real  Property  Commissioners  upon  this  subject : — "We  think 
"  it,  on  the  whole,  expedient  that  joint  tenants  should  be  re- 
"  quired  to  sever  the  joint  estates ;  and  that  tenants  in  tail  and 
"  quasi  entail  should  still  be  required  to  bar  the  entail  for  the 
"  purpose  of  enabling  them  to  devise  their  estates.  Quea- 
"  tions  would  otherwise  arise  whether  general  devises  of  the 
testator's  property  were  intended  to  comprise  such  estates, 
and  expense  and  embarrassment  in  titles  would  be  created 
by  the  necessity  of  inquiring  whether  a  tenant  in  tail  had 
died  intestate  (c)/'  It  has  been  said  that  the  legislature,  as 
far  as  relates  to  joint  estates^  has  carried  into  effect  the  advice 
of  the  commissioners ;  but  tenants  in  estates  tail  and  quasi 
in  tail  are  confined  to  their  former  power  of  barring  their  issue 
by  deed.  (5)  estates  for  the  life  of  others  are  made  devisable 
by  the  3rd  section ;  and  (6)  realty  acquired  by  the  testator  after 
the  date  of  the  will,  which  could  not  before  this  act  pass  with- 
out republication,  but  by  section  24  of  this  act  all  property  to 
which  the  testator  is  entitled  at  the  time  of  his  death  will  pass. 

(d)  [It  was  founded  on  the  Fourth  thorough  knowledge  of  the  sabject— 

Report  of  the  Coipmissioners  for  in-  Ed.] 

quiring  into  the   Law  of  England  (6)  [An  ataU  is  called  a  ^ttosi  ef- 

respecting  Heal  Property.     Seethe  /a/e /at/ when  it  is  limited  to  a  penon 

speech  of  Lord  Langdale,  February  and  the  heirs  of  his  body  so  long  as 

23rd,  1837,  in  the  House  of  Lords,  anotherperson  or penona  named nill 

See  also  a  Treatise  on  the  New  Act  live. — ^Ed.] 

hy  Mr.  George  Sweet,  written  rnt^b  a  ^c)  {Fovsfk  Rep.  Red  Ftop.  S3.] 
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fit  seemed  desirable  to  recapitulate  in  this  place  these  alte- 
rations efi^ted  by  the  new  Will  Act,  but  both  these  and  others, 
as  to  "  who  may  make"  and  the  "  form  and  manner"  of  making 
a  will,  have  been  alluded  to  in  the  preceding  chapters. 

r  Definitions.  1  Vict. 

c.  26. 

[[Sect.  1.  "Be  it  enacted,"  &c.  " That  the  words  and  ex-  Meaainc of 
pressions  hereinafter  mentioned,  which  in  their  ordinary  signi-  S'llu  £iu**' 
ncation  have  a  more  confined  or  a  different  meaning,  shall  in 
this  act,  except  where  the  nature  of  the  provision  or  the  con- 
text of  the  act  shall  exclude  such  construction,  be  interpreted 
as  follows,  (that  is  to  say),  the  word  'will*  shall  extend  to  a  or"  wuis." 
testament,  and  to  a  codicil,  and  to  an  appointment  by  will  or 
by  writing  in  the  nature  of  a  will  in  exercise  of  a  power,  and 
also  to  a  disposition  by  will  and  testament  or  devise  of  the 
custody  and  tuition  of  any  child,  by  virtue  of  an  act  passed  in 
the  twelfth  year  of  the  reign  of  King  Charles  the  Second,  inti- 
tuled (<2),  'An  Act  for  taking  away  the  Court  of  Wards  and  is  car.  9, 
Liveries,  and  Tenures  in  capite  and  by  Knights  Service,  and  ^'  *** 
Purveyance,  and  for  settling  a  Revenue  upon  His  Majesty  in 
lieu  thereof,'  or  by  virtue  01  an  act  passed  in  the  parliament  of 
Ireland  in  the  fourteenth  and  fifteenth  years  of  the  reign  of 
King  Charles  the  Second,  intituled  '  An  Act  for  taking  away  14  sc  15  Car. 
the  Court  of  Wards  and  Liveries,  and  Tenures  in  capite  and  *'  ^  ^* 
by  Knights  Service,' and  to  any  other  testamentary  disposition; 
and  the  words  *  real  estate'  shall  extend  to  manors,  advowsons,  "luai  £•- 
messuages,  lands,   tithes,  rents,  and  hereditaments,  whether  ****'" 
freehold,  customary  freehold,  tenant  right,  customary  or  co- 
pyhold (£),  or  of  any  other  tenure,  and  whether  corporeal, 
incorporeal,  or  personal,  and  to  any  undivided  share  thereof, 
and  to  any  estate,  right,  or  interest  (other  than  a  chattel 
interest  (/))  therein;   and  the  words   'personal  estate*  shall  " Perwiiai 
extend  to  leasehold  estates  and  other  chattels  real,  and  also  to     ***** 
monies,  shares  of  government  and  other  funds,  securities  for 
money  (not  being  real  estates),  debts,  choses  in  action,  rights, 
credits,  goods,  and  all  other  property  whatsoever  which  by  law 
devolves  upon  the  executor  or  administrator,  and  to  any  share 
or  interest  therein  (^);  and  every  word  importing  the  singular  Nnmber; 
number  only  shall  extend  and  be  applied  to  several  persons 

(d)  [See  these  acts  above.]  penalty.    Phillips  v.  Phillipt,  1  Myl. 

(e)  [Copyholds,  it  lias  been  seen,    &  K.  649. — Ed.] 

were  not  within  any  of  the  former  (g)  [Copyholds  which  are  not  men- 

Will  Acts,  except  55  Geo.  3,  c.  192,  tioned  here  are  clearly  personal  estate, 

which  supplied  the  want  of  surren-  sec  Dtike  of  Queembury  v.  Shilbear, 

den  to  wills. — £d.]  2  Eden,  29.    As  to  land  to  be  con- 

i/)    C^^  estate  purchased  for  verted  into  money,  see  the  doctrine 

porposes  of  partnership  is  said  to  be  0/  constructive  conversion,  p.  18S. — 

invested  wita  the  attributes  of  per-  Ed.] 
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ivict.c.»6.  or  things  as  well  as  one  person  or  thing :  and  every  word  im- 
GcDder.        porting  the  masculine  gender  only  shall  extend  and  be  applied 
to  a  female  as  well  as  a  male  (A). 

^Acts  repealed. 

Repcti  of  ihe      [^Scct.  2.  "  That  an  act  passed  in  the  thirty-second  year  of 
wuCn       the  reign  of  King  Henry  the  Eighth,  intituled,  *  The  Act  of 
wd'uttu    Wills,  Wards,  and  Primer  Seisms,  whereby  a  Man  may  devise 
Hen.  8,  c.  5.    Xwo  Parts  of  his  Land/  and  also  an  act  passed  in  the  thirty* 
fourth  and  thirty-Mh  years  of  the  reign  of  the  said  King 
mJ?V*c'       Henry  the  Eighth,  intituled  'The  Bill  concerning  the  Expla- 
(i!)*  '  ^'  '    nation  of  Wills,'  and  also  an  act  passed  in  the  parliament  of 
Ireland,  in  the  tenth  year  of  the  reign  of  King  Charles  the 
St.  5.0,  IS,     First,  intituled,  ^  An  Act  how  Lands,  Tenements,  etc.  may  be 
s3ort'iie^sca.  disposed  by  Will  or  otherwise,  and  concerning  Wards  and  Pri- 
luieofFraadj.  jjjgj.  geisins,'  and  also  so  much  of  an  act  passed  in  the  twenty* 
ninth  year  of  the  reign  of  King  Charles  the  Second,  intituled 
socar.t,e.8.  'An  Act  for  Prevention  of  Frauds  and  Perjuries,' and  of  an  act 
passed  in  the  parliament  of  Ireland  in  the  seventh  year  of  the 
I T2V)       ^^'^  ^^  ^^"8  William  the  Third,  intituled,  '  An  Act  for  Pre- 
vention  of  Frauds  and  Perjuries,'  as  relates  to  devises  or  be- 
quests of  lands  or  tenements,  or  to  the  revocation  or  alteration 
of  any  devise  in  writing  of  any  lands,  tenements,  or  heredita- 
ments, or  any  clause  thereof,  or  to  the  devise  of  any  estate  pur 
autre  vie,  or  to  any  such  estate  being  assets,  or  to  nuncupative 
wills,  or  to  the  repeal,  altering,  or  changing  of  any  ml  in 
writing  concerning  any  goods  or  chattels  or  personal  estate,  or 
any  clause,  devise,  or  bequest  therein ;  and  iJso  so  much  of  an 
act  passed  in  the  fourth  and  fifth  years  of  the  reign  of  Queen 
8.  i4or4&5  Anne,  intituled  *An  Act  for  the  Amendment  of  the  Law,  and 
"°*  ^'        the  better  Advancement  of  Justice,'  and  of  an  act  passed  in  the 
parliament  of  Ireland,  in  the  sixth  year  of  the  reign  of  Queien 
e  Ann.  c.  10,  Anne,  intituled  '  An  Act  for  the  Amendment  of  uie  Law  and 
the  better  Advancement  of  Justice,'  as  relates  to  witnesses  to 
nuncupative  wills ;  and  also  so  much  of  an  act  passed  in  the 
fourteenth  year  of  the  reign  of  King  George  the  Second,  inti- 
taS  **o  *^  OA  tuled  *  An  Act  to  amend  the  Law  concerning  Common  Reco- 
venes,  and  to  cxpiam  and  amend  an  Act  made  m  the  twenty- 
ninth  year  of  the  reign  of  King  Charles  the  Second,  intituled 
J*.?«f:*/c-  "An  Act  for  the  Prevention  of  Frauds  and  Perjuries,'"  as 

0,  (except  »»i....  •  ii  •■■•1 

to  Colonies.)  relates  to  estates  pur  autre  vie  ;  and  also  an  act  passed  in  the 
twenty-fifth  year  of  the  reign  of  King  George  the  Second,  inti- 

Jfn*(iJ  tuled  'An  Act  for  avoiding  and  putting  an  end  to  certain 
Doubts  and  Questions  relating  to  the  Attestation  of  Wills  and 
Codicils  concerning  Real  Estates  in  that  part  of  Great  Britain 
called  England,  and  in  His  Majesty's  Colonies  and  Plantations 

(A)  [This  act  does  not  mention,    tionei  causd  mortU^  Ae  law  OH  wliich 
and  therefore  does  not  affect,  Dona-    see  above,  p.  139.— £d.] 
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ill  Ameriea,  except  lo  far  as  relates  to  His  Majetty^s  Colonies  ivicte.i6. 
and  Plantations  in  America;'  and  also  an  act  passed  in  the  par- 
liament of  Ireland  in  the  same  twenty-Mh  year  of  the  reign  of 
King  George  the  Second,  intituled  ^  An  Act  for  the  avoiding 
and  putting  an  end  to  certain  Doubts  and  Questions  relating 
to  the  Attestations  of  Wills  and  Codicils  concerning  Real  Es- 
tates/ and  also  an  act  passed  in  the  fifty-fifth  year  of  the  reign  «5  Geo.  3, 
of  King  Georce  the  Third  (t)>  intituled  *  An  Act  to  remove  ^'  '"* 
oertain  DiBBcaTties  in  the  Disposition  of  Copyhold  Estates  by 
WiU/  shall  be  and  the  same  are  hereby  repealed,  except  so 
flur  as  the  same  acts  or  any  of  them  respectively  relate  to  any 
wills  or  estates  pur  autre  vie  to  which  this  act  does  not  ex- 
tend (A)." 

]^EnabUnff  Clause. 

[[Sect.  3.  '*  That  it  shall  be  lawful  for  every  person  to  devise,  aii  Property 
bequeath,  or  dispose  o^  by  his  will  executed  in  manner  herein-  |p!l^^r^by 
afker  required,  all  real  estate  and  all  personal  estate  which  he  *^"*' 
shall  be  entitled  to,  either  at  law  or  in  equity,  at  the  time  of 
his  death,  and  which  if  not  so  devised,  bequeathed,  or  disposed 
of,  would  devolve  upon  the  heir  at  law,  or  customary  heir  of 
him,  or,  if  he  became  entitled  by  descent,  of  his  ancestor,  or 
upon  his  executor  or  administrator ;  and  that  the  power  hereby  comprising 
given  shall  extend  to  all  real  estate  of  the  nature  of  cus-  pJ^h1Sd7 
ternary  fireehold  or  tenant  right,  or  customary  or  copyhold  (/),  J'*?.^"R3r; 
notwithstanding  that  the  testator  may  not  have  surrendered  sarKi!der^° 
the  same  to  the  use  of  his  will  (m),  or  notwithstanding  that,  AdmuiM'Je, 
being  entitled  as  heir,  devisee,  or  otherwise  to  be  admitted  JJ?^i,'J^J"** 
thereto,  he  shall  not  have  been  admitted  thereto,  or  notwith-  c»nnoi  now 
standing  that  the  same,  in  consequence  of  the  want  of  a  custom  ***  **«^'»***» 
to  devise  or  surrender  to  the  use  of  a  will  or  otherwise,  could 
not  at  law  have  been  disposed  of  by  will  if  this  act  had  not 
been  made,  or  notwithstanding  that  the  same,  in  consequence 
of  there  being  a  custom  that  a  will  or  a  surrender  to  the  use  of 
a  will  should  continue  in  force  for  a  limited  time  only,  or  any 
other  special  custom,  could  not  have  been  disposed  of  by  will 
according  to  the  power  contained  in  this  act,  if  this  act  had  not 
been  made ;  and  also  to  estates  pur  autre  vie,  whether  there  jj^j^^^^ 
■hall  or  shall  not  be  any  special  occupant  thereof,  and  whether  aotre  v£; 
the  same  shall  be  freehold,  customanr  freehold,  tenant  right, 
customary  or  copyhold,  or  of  any  other  tenure,  and  whether 

(i)  [Set  these  acti  above,  pp.  98,  33,  for  distinction  between  copyholds 

108.1  and  customary  freeholds. — Ed.] 

(/n  [The  provisions  of  12  Car.  2,  (m)  [As  to  the  case  of  a  purcnaser 

e.  24,  relating  to  the  testamentary  or  surrenderee  before  this  act,  see 

appcnntment  of  guardians,  continue  PhilUp$  v.  Phillipt,  1  Myl.  &  K. 

mid,  except  that  such  oan  no  longer  649 ;  Leutii  v.  Lane,  2  Myh  &  K. 

be  m^de  by  an  infant,  see  s.  7. — £d.]  449 ;  as  to  the  heir's  right  to  deyise 

(0  [As  to  lands  held  bv  copy^  before  admittance,  see  Ktng  v.  Ttfrner, 

Swt  roll,  see  Doe  v.  UeweUyn,  2  CT,  2  Sun.  545.— Ed.] 
•  ft  &.  50d ;  aad  1  Russ.  &  Myl. 
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1  Vict.  CM.  the  same  shall  be  a  corporeal  or  an  incorporeal  hereditament; 

coniinisent     and  also  to  all  contingent,  executory,  or  other  future  interests 

nteresu;      .^  ^^^  ^^^  ^^  pcrsonal  estate,  whether  the  testator  may  or  may 

not  be  ascertained  as  the  person  or  one  of  the  persons  in  whom 

the  same  respectively  may  become  vested,  and  whether  he  may 

be  entitled  thereto  under  the  instrument  by  which  the  same 

respectively  were  created  or  under  any  disposition  thereof  by 

Righti  or       deed  or  will ;  and  also  to  all  rights  of  entry  for  conditions 

and^roperty  brokeu,  and  Other  rights  of  entry ;  and  also  to  such  of  the 

E2e«!?ol"of  same  estates,  interests,  and  rights  respectively,  and  other  real 

the  Will.       and  personal  estate,  as  the  testator  may  be  entitled  to  at  the 

time  of  his  death,  notwithstanding  that  he  may  become  entitled 

to  the  same  subsequently  to  the  execution  of  his  will.** 

[XJopyhold  and  Customary  Estates. 

Am  to  the  [[Scct.  4.  *'  That  where  any  real  estate  of  the  nature  of  cus- 

pJJJ,*^  tomary  freehold  or  tenant  right,  or  Customary  or  copyhold, 
jw«  ^If^^  might,  by  the  custom  of  the  manor  of  which  the  same  is  tiolden, 
tomary  and  Iiave  been  Surrendered  to  the  use  of  a  will,  and  the  testator 
Eauiielk^^  shall  not  have  surrendered  the  same  to  the  use  of  his  will,  no 
person  entitled  or  claiming  to  be  entitied  thereto  by  virtue  of 
such  will  shall  be  entitled  to  be  admitted,  except  upon  payment 
of  all  such  stamp  duties,  fees,  and  sums  of  money  as  would 
have  been  lawfully  due  and  payable  in  respect  of  the  surren- 
dering of  such  real  estate  to  the  use  of  the  will,  or  in  respect 
of  presenting,  registering,  or  enrolling  such  surrender,  if  the 
same  real  estate  had  been  surrendered  to  the  use  of  the  will  of 
such  testator :  Provided  also,  that  where  the  testator  was  enti- 
tled to  have  been  admitted  to  such  real  estate,  and  might,  if  he 
had  been  admitted  thereto,  have  surrendered  the  same  to  the 
use  of  his  will,  and  shall  not  have  been  admitted  thereto,  no 
person  entitled  or  claiming  to  b^  entitled  to  such  real  estate  in 
consequence  of  such  will  shall  be  entitled  to  be  admitted  to 
the  same  real  estate  by  virtue  thereof,  except  on  payment  of  all 
such  stamp  duties,  fees,  fine,  and  sums  of  money  as  would  have 
been  lawfully  due  and  payable  in  respect  of  the  admittance  of 
such  testator  to  such  real  estate,  and  also  of  all  such  stamp 
duties,  fees,  and  sums  of  money  as  would  have  been  lawfully 
due  and  payable  in  respect  of  surrendering  such  real  estate  to 
the  use  of  the  will,  or  of  presenting,  registering,  or  enrolling 
such  surrender,  had  the  testator  been  duly  admitted  to  sucb 
real  estate,  and  afterwards  surrendered  the  same  to  the  use  of 
his  will ;  all  which  stamp  duties,  fees,  fine,  or  sums  of  money 
due  as  aforesaid,  shall  be  paid  in  addition  to  the  stamp  duties, 
fees,  fine,  or  sums  of  money  due  or  payable  on  the  admittance 
of  such  person  so  entitled  or  claiming  to  be  entitled  to  the  same 
real  estate  as  aforesaid." 
WiUaor  [^Sect.  5.  ^^  That  when  any  real  estate  of  the  nature  of  cus- 

Sw?c^#*  ^i^^  freehold  or  tenant  right,  or  customary  or  ^oj^hoUj* 
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shall  be  disposed  of  by  will^  the  lord  of  the  manor  or  reputed  ivfetctg. 
manor  of  which  such  real  estate  is  holden.  or  his  steward,  or  tomarynrtc. 
the  deputy  of  such  steward,  shall  cause  the  will  by  which  such  copybousto 
disposition  shall  be  made,  or  so  much  thereof  as  shall  contain  {J/SJSf** 
the  disposition  of  such  real  estate,  to  be  entered  on  the  court  RoUs; 
rolls  of  such  manor  or  reputed  manor ;  and  when  any  trusts 
are  declared  by  the  will  of  such  real  estate,  it  shall  not  be 
necessary  to  enter  the  declaration  of  such  trusts,  but  it  shall 
be  sufficient  to  state  in  the  entry  on  ^e  court  rolls  that  such 
real  estate  is  subject  to  the  trusts  declared  by  such  will  (o) ;  and 
when  any  such  real  estate  could  not  have  been  disposed  of  by 
will  if  this  act  had  not  been  made,  the  same  fine,  heriot,  dues,  wd  uie  Loni 
duties,  and  services,  shall  be  paid  and  rendered  by  the  devisee  {J  Si^mc** 
as  would  have  been  due  from  the  customary  heir  in  case  of  the  Jjjjj  Jj^ 
descent  of  the  same  real  estate,  and  the  lord  shall  as  against  Bitatet  are 
the  devisee  of  such  estate  have  the  same  remedy  for  recovering  l^bkiVh* 
and  enforcing  such  fine,  heriot,  dues,  duties,  and  services  as  he  JJllftoiirui* 
is  now  entitled  to  for  recovering  and  enforcing  the  same  from  ^*Jf||V'^*^ 
or  against  the  customary  heir  in  case  of  a  descent.** 

\^E8tate8  pur  autre  Vie. 

[[Sect  6.  ''  That  if  no  disposition  by  will  shall  be  made  of  Esutei  par 
any  estate  pur  autre  vie  of  a  freehold  nature,  the  same  shall  *"*'*  ^**' 
be  chargeable  in  the  hands  of  the  heir,  if  it  shall  come  to  him 
by  reason  of  special  occupancy,  as  assets  by  descent,  as  in  the 
case  of  freehold  land  in  fee  simple ;  and  in  case  there  shall  be 
no  special  occupant  of  any  estate  pur  autre  vie,  whether  free- 
hold or  customary  freehold,  tenant  right,  customary  or  copy- 
hold, or  of  any  other  tenure,  and  whether  a  corporeal  or  incor- 
poreal hereditament,  it  shall  go  to  the  executor  or  administrator 
of  the  party  that  had  the  estate  thereof  by  virtue  of  the  grant ; 
and  if  the  same  shall  come  to  the  executor  or  administrator, 
either  by  reason  of  a  special  occupancy  or  by  virtue  of  this  act, 
it  shall  be  assets  in  his  hands,  and  shall  go  and  be  applied  and 
distributed  in  the  same  manner  as  the  personal  estate  of  the 
testator  or  intestate  {p). 

\^Who  may  make. 

[[Sect  7.  "  That  no  will  made  by  any  person  under  the  age  no  wiiiora 
of  twenty-one  years  shall  be  Valid  (y)."  AjTtlwf  *' 

(o)  [No  authentication  of  will  was  it  should  seem  that  estates  quasi  in  tail 

neeesiary  before  this  act.    See  3  B.  remain  incapable  of  being  devised, 

P.  C.  Toml.  ed. ;  15Ve8ey,297;  Jer-  and  not  subject  to  debts ;  Campbell  v. 

voite  T.  Duke  of  Northumberland,  1  Sarufys,  I  Sch.&  Let  294;  Dittony, 

J.  &  W.  570 ;    1  Ld.  Raym.  755.—  Ditton,  2  Ball  &  B.  77.— Ed.J 
£o.]  {q)  [See  above  p.  122,  on  this  sub- 

(p)  [Af  neither  in  the  third  nor  in  ject,  and  Sugden  on  Powers,  213.] 

"  sectioQ  heirs  special  sre  named, 
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1  Vict,  c  96.  [[Sect.  8.  "  That  no  will  made  by  any  married  woman  shall 
BororaFeme  be  valid^  except  such  a  will  as  might  have  been  made  by  a 
^7:L'ch\.    married  woman  before  the  passing  of  thu  act  (r)." 


made. 


\^Farm  and  Manner. 


Every  Will        TScct  9  (s).  **  That  no  will  shall  be  valid  unless  it  shall  be 

w  "tiaV'ind  in  writing  (0  and  executed  in  manner  herein-after  mentioned ; 

T«tl!!oHn^''  (that  is  to  say,)  it  shall  be  signed  at  the  foot  or  end  thereof  b^ 

of  Tw7  v^i?   ^^  testator f  or  by  some  other  person  in  his  presence  and  by  hts 

nesset  at  one  direction ;  ayid  such  signature  shall  be  made  or  acknowledged 

^''"^'  by  the  testator  in  the  presence  of  two  or  more  witnesses  pre^ 

sent  at  the  same  time,  and  such  witnesses  shall  attest  and  shall 

subscribe  the  will  in  the  presence  of  the  testator^  but  no  form 

of  attestation  shall  be  necessary  (u)" 

^pp?*;«-»,.„      rSect.  10.  "  That  no  appointment  made  by  will,  in  exercise 

menUbyWill      -  u  1111         SV,  ,  ,  ^     ,      '  «    • 

to  be  exe.  of  any  powcf,  shali  be  valid,  unless  the  same  be  executed  m 
oTherWiV  manner  hcrein-beforc  required;  and  every  will  executed  in 
SdJiuhSigh'  Jnanner  herein-before  required  shall,  so  far  as  respects  the  exe- 
ojjjcr  re.  cution  and  attestation  thereof,  be  a  valid  execution  of  a  power 
iemniiierarc  of  appointment  by  will,  notwithstanding  it  shall  have  been  ex- 
not  observed,  preggiy  rcquircd  that  a  will  made  in  exercise  of  such  power 
should  be  executed  with  some  additional  or  other  form  of  exe- 
cution or  other  solemnity  (or)." 

\^Soldiers  and  Mariners, 

M«rin"i'"^  [[Sect.  11.  "  That  any  soldier  being  in  actual  military  ser- 
wnu  ex.  vice,  or  any  mariner  or  seaman  being  at  sea,  may  dispose  of 
copied.         j^jg  personal  estate  as  he  might  have  done  before  the  making 

of  his  act." 
Act  not  to         QSect.  12.  '^  That  this  act  shall  not  prejudice  or  afiect  anv 
Pmvh^on/o'r  of  the  provisions  contained  in  an  act  passed  in  the  eleventh 
\vmX  J.V,  y^^  ^^  ^^®  reign  of  his  majesty  King  George  the  Fourth  and 
^ithireipict '  the  first  year  of  the  reign  of  his  late  majesty  King  William  the 
Petty Vm/eri  Fourth,  intitulcd  ^  An  Act  to  amend  and  consolidate  the  Laws 
Und  MaXc".  relating  to  the  Pay  of  the  Royal  Navy,'  respecting  the  wills  of 
petty  officers  and  seamen  in  the  royal  navy,  and  non-commis- 
sioned officers  of  marines,  and  marines,  so  far  as  relates  to  their 
wages,  pay,  prize  money,  bounty  money,  and  allowances,  or 

(r)  [It  may  be  doubtful  wbcther  (i)  [See  above,  p.  98.] 

this  act  will  be  held  to  dispense  with  (t)  [Ai  to  nuncupative  willi,  He 

the  surrender  to  the  use  of  the  will  of  above,  p.  135.1 

a  married  woman  as  to  lands  which  (tc)  (For   uie   decisions    on    this 

she  may  devise  by  special  custom;  ckute,  which  has  rwidered   many 

Doe  V.  Bartle,  5  B.  &  Aid.  492.  wills  invalid,  and  defeated  many  teS- 

As  to  her  power  of  bequeathing  her  tator*s  intentions  since  it  became  law, 

estates  and  separate  savings,  see  Fet-  see  below,  cases  before  the  'PtengSr 

tiplace  V.  George,  1   Ves.  jun.  46 ;  tive  Court  of  Canteibury. — Eft.] 

and  V.  Williams  on  Ex.  and  Adm.  (i*)  [As  to  execution  of  poweni  bs- 

voLi.  591;    1  Sugd.  Powers,  183;  fore  the  year  1838,  see  8«gdeo  on 

see  above,  p.  64.— £d.]  Powers,  0.  6,  ■•  4,] 
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cibBr  moiliet  payable  in  respect  of  senrices  ia  ber  majesty's  tvjct. cm. 
navy." 

QJVb  Publication. 

J 'Sect.  13.  "  That  every  will  executed  in  manner  herein-  ^^^^^^ 
ore  required  shall  be  valid  without  any  other  publication  qouiit.  '^ 
thereof  (y)." 

]^Witnesses. 

QSect  14.  "  That  if  any  person  who  shall  attest  the  execu-  win  not  to 
tion  of  a  will  shall  at  the  time  of  the  execution  thereof  or  at  tiwltni!^ 
any  time  afterwards  be  incompetent  to  be  admitted  a  witness  ^7,{|!|2[|^' 
to  prove  the  execution  thereof^  such  will  shall  not  on  that  ac-  wubcm. 
count  be  invalid  (z).** 

[[Sect.  15.  **  That  if  any  person  shall  attest  the  execution  oins  to  an 
of  any  will  to  whom  or  to  whose  wife  or  husband  any  bene-  neu'^io  te 
ficial  devise,  legacy,  estate,  interest,  gift,  or  appointment,  of  or  ^®'*** 
affecting  any  real  or  personal  estate  (other  than  and  except 
charges  and  directions  for  the  payment  of  any  debt  or  debts), 
shall  be  thereby  given  or  made,  such  devise,  legacy,  estate,  in- 
terest, gift,  or  appointment  shall,  so  far  only  as  concerns  such 
person  attesting  tne  execution  of  such  will,  or  the  wife  or  hus- 
band of  such  person,  or  any  person  claiming  under  such  person 
or  wife  or  husoand,  be  utterly  null  and  void,  and  such  person 
10  attesting  shall  be  admitted  as  a  witness  to  prove  the  execu- 
tion of  such  will,  or  to  prove  the  validity  or  invalidity  thereof, 
notwithstanding  such  devise,  legacy,  estate,  interest,  gift,  or 
appointment  mentioned  in  such  will.** 

tSect.  16.  "  That  in  case  by  any  will  any  real  or  personal  creditor  it- 
estate  shall  be  charged  with  any  debt  or  debts,  and  any  ere-  Idmr.tolf  a*** 
ditor,  or  the  wife  or  husband  of  any  creditor,  whose  debt  is  so  wimwi. 
charged,  shall  attest  the  execution  of  such  will,  such  creditor 
notwithstanding  such  charge  shall  be  admitted  a  witness  to 
move  the  execution  of  such  will,  or  to  prove  the  validity  or 
invalidity  thereof." 

[[Sect.  17.  "That  no  person  shall,  on  account  of  his  being  Execoiorio 
an  executor  of  a  will,  be  incompetent  to  be  admitted  a  witness  witoMt!'^  * 
to  prove  the  execution  of  such  will,  or  a  witness  to  prove  the 
▼ahdity  or  invalidity  thereof.'* 

\^Ilevocation. 

[[Sect.  18.  "  That  every  will  made  by  a  man  or  woman  shall  win  to  be 
be  revoked  by  his  or  her  marriage  (except  a  will  made  in  ex-  jSIJJlJjef^ 
erctse  of  a  power  of  appointment,  when  the  real  or  personal 

(y)  [Publication,  as  distinguished  wills  made  in  exercise  of  powers,  Doe 

ftom  mere  atte«tation,  was  not  neces-  d.  SpiUhury  and  another  v.  Burdettf 

wary  to  the  validity  of  a  will  under  the  6  Nev.  &  M.  259. — £d.] 
■tatateof  frauds.    See  among  many        {z)  [See  above,  p.  104;  Gtitiev. 

other  cases  John$on  v.  Johntan^  1  C.  Workwell^  March  3,  1840,  7  M.  1^ 

ft  1i|«p140{  and  as  to  poblicatioa  of  M.  137.] 
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ivict.  CM.  estate  thereby  appointed  would  not  in  default  of  such  appoint- 
ment  pass  to  his  or  her  heir,  customary  heir,  executor,  or  ad- 
ministrator, or  the  person  entitled  as  his  or  her  next  of  kin, 
under  the  statute  of  distributions).*' 
No  will  to        QSect  19.  "  That  no  will  shall  be  revoked  by  any  presump* 
by  Pmmrop-  ^iou  of  an  intention  on  the  ground  of  an  alteration  in  circum- 
**<»•  stances." 

No  Will  to         rSect.  20.  "  That  no  will  or  codicil,  or  any  part  thereof, 
b!lt'br«^     ^^^1  ^^  revoked  otherwise  than  as  aforesaid,  or  by  another 
SJSciiJ^or  by  ^^^^  ^^  codicil  cxccutcd  in  manner  herembefore  required,  or  by 
•writiM  ex-  some  writing  declaring  an  intention  to  revoke  the  same,  and 
wui,  or  bj*  executed  in  the  manner  in  which  a  will  is  hereinbefore  required 
DettnicUon.    ^^  Y)e  exccutcd,  or  bynhe  burning,  tearing,  or  otherwise  de- 
stroying the  same  by  the  testator,  or  by  some  person  in  his 
presence  and  by  his  direction,  with  the  intention  of  revoking 
"  the  same  (J)." 

\^Alteration8. 

NoAitmdon      [[Scct.  21.  ^'  That  710  obliteration,  interlineation,  or  other 
hiJ't^Sy*'****  ^i^^^^ion  made  in  any  will  after  the  execution  thereof  shall 
Effect  anieu   he  Valid  OT  have  any  effect,  except  so  far  as  the  words  or 
ft  WUI.   **    effect  of  the  will  before  such  alteration  shall  not  be  apparent, 
unless  such  alteration  shall  be  executed  in  like  manner  as 
hereinbefore  is  required  for  the  execution  of  the  will ;  but  the 
will,  with  such  alteration  as  part  thereof,  shall  be  deemed  to  be 
duly  executed  if  the  signature  of  the  testator  and  the  subscrip- 
tion of  the  witnesses  be  made  in  the  margin  or  on  some  other 
!)art  of  the  will  opposite  or  near  to  such  alteration,  or  at  the 
bot  or  end  of  or  opposite  to  a  memorandum  referring  to  such 
alteration,  and  written  at  the  end  or  some  other  part  of  the 
will  (c)." 

]^RevivaL 

No  will  re-        [[Scct.  22.  "  That  no  will  or  codicil,  or  any  part  thereof, 
Ti^ittioiher.  which  shall  be  in  any  manner  revoked,  shall  be  revived  other- 
R^iltcaiton  wisc  than  by  the  re-execution  thereof,  or  by  a  codicil  executed 
or  a  codidi    {^  manner  hereinbefore  required,  and  showing  an  intention  to 
^  ^^  **       revive  the  same  ;  and  when  any  will  or  codicil  which  shall  be 
partly  revoked,  and  afterwards  wholly  revoked,  shall  be  revived, 
such  revival  shall  not  extend  to  so  much  thereof  as  shall  have 
been  revoked  before  the  revocation  of  the  whole  thereof,  un- 
less an  intention  to  the  contrary  shall  be  shown  (d)."- 

]^Subsequent  Conveyance. 

A  Devise  not  [[Scct.  23.  "  That  uo  couveyancc  or  other  act  made  or  done 
dU^^^ope.  subsequently  to  the  execution  of  a  will  of  or  relating  to  any 
SbS|l2nt"^  real  or  personal  estate  therein  comprised,  except  an  act  by 

Conveytnce  ,     .  . 

or  Act.  (h)  [See  above,  p.  239,  &c.     See        (c)  [See  below,  deenioni  on  tlui 

below,  decisioxu  on  this  clause.]  clause.] 

id)  [See  above,  p.  28^  te  J 
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which  such  will  shall  be  revoked  as  aforesaidi  shall  prevent  ivkucag. 
the  operation  of  the  will  with  respect  to  such  estate  or  interest 
in  such  real  or  personal  estate  as  the  testator  shall  have  power 
to  dispose  of  by  will  at  the  time  of  his  death/* 

\^Will  to  speak  from  Death  of  Testatoi\ 

[[Sect.  24.  "  That  every  will  shall  be  construed,  with  refer-  a  win  »bftii 
ence  to  the  real  estate  and  personal  estate  comprised  in  it,  to  to  $^k  from 
speak  and  ti^e  effect  as  if  it  had  been  executed  immediately  [£«  TMUtw! 
before  the  death  of  the  testator,  unless  a  contrary  intention 
shall  appear  by  the  will  (e)." 

\^Residuary  Devise. 

[[Sect  25.  "  That,  unless  a  contrary  intention  shall  appear  ^JJ^^JJJ 
by  the  will,  such  real  estate  or  interest  therein  as  shall  be  com-  inciwi«  Ea- 
prised  or  intended  to  be  comprised  in  any  devise  in  such  will  prfJI^" 
contained,  which  shall  fail  or  be  void  by  reason  of  the  death  ^SdDtSfiet. 
of  the  devisee  in  the  lifetime  of  the  testator,  or  by  reason  of 
such  devise  being  contrary  to  law  or  otherwise  incapable  of 
taking  effect,  shall  be  included  in  the  residuary  devise  (if  any) 
contuned  in  such  will  (/)." 

\^Construclion  {g), 

[[Sect.  26.  "  That  a  devise  of  the  land  of  the  testator,  or  of  a  general 
the  land  of  the  testator  in  any  place  or  in  the  occupation  of  r^iuto^I  **** 
any  person  mentioned  in  his  will,  or  otherwise  described  in  a  JJiMtCoiy. 
seneral  munner,  and  any  other  general  devise  which  would  ii|**."*L 
describe  a  customary,  copyhold,  or  leasehold  estate  if  the  weii'VprccI 
testator  had  no  freehold  estate  which  could  be  described  by  it,  ***"  ^"*'*' 
shall  be  construed  to  include  the  customary,  copyhold,  and 
leasehold  estates  of  the  testator,  or  his  customary,  copyhold, 
and  leasehold  estates,  or  any  of  them,  to  which  such  descrip- 
tion shall  extend,  as  the  case  may  be,  as  well  as  of  freehold 
estates,  unless  a  contrary  intention  shall  appear  by  the  will." 

[[Sect.  27.  "  That  a  general  devise  of  the  real  estate  of  the  a  general 
testator,  or  of  the  real  estate  of  the  testator  in  any  place  or  in  i?ehid!ML 
the  occupation  of  any  person  mentioned  in  his  will,  or  other-  JJikhTJe 
wise  described  in  a  general  manner,  shall  be  construed  to  Tertatorhw 
include  any  real  estate,  or  any  real  estate  to  which  such  de-  Pmror 
scription  shall  extend  (as  the  case  may  be),  which  he  may  mSJJJ"*' 
have  power  to  appoint  in  any  manner  he  may  think  proper, 
and  snail  operate  as  an  execution  of  such  power,  unless  a 
contrary  intention  shall  appear  by  the  will ;  and  in  like  manner 
a  bequest  of  the  personal  estate  of  the  testator,  or  any  bequest 
of  personal  property  described  in  a  general  manner,  shall  be 
construed  to  include  any  personal  estate,  or  any  personal  estate 
to  which  such  description  shall  extend  (as  the  case  may  be), 


n. 


(«)  [See  above,  p.  227.]  (g)  [See  above,  p.  158] 

)  [Ibid.] 
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1  Vict,  c.  ig.  which  he  may  have  power  to  appoint  in  any  manner  he  may 
think  proper,  and  shall  operate  as  an  execution  of  such  poweTi 
unless  a  contrary  intention  shall  appear  by  the  will." 
A  Deviw  [[Sect.  28.  "  That  where  any  real  estate  shall  be  devised  to 

Wo*IS"o*f"^  any  person  without  any  words  of  limitation,  such  devise  shall 
SS/ be  TOD-  ^^  construed  to  pass  the  fee  simple,  or  other  the  wliole  estate 
•tried  to  pus  or  interest  which  the  testator  had  power  to  dispose  of  by  will 
the  Pee.       jj^  g^^]^  ^.^^j  gg^^g^  uulcss  a  Contrary  intention  shall  appear  by 

the  will." 
The  Words        [[Sect.  29.  "  That  in  any  devise  or  bequest  of  real  or  pe^ 
iiie/^o?**"'  sonal  estate  the  words   *die  without  issue/  or  *die  without 
"  die'wiihout  leaving  issue/  or  *  have  no  issue/  or  any  other  words  which 
iiMe/^siuiii    may  import  either  a  want  or  failure  of  issue  of  any  person  in 
i^m/n"***   his  lifetime  or  at  the  time  of  his  death,  or  an  indefinite  &iluie 
iMDriiwo'    ^^  ^^^  issue,  shall  be  construed  to  mean  a  want  or  failure  of 
at  the  Death,  issuc  in  the  lifetime  or  at  the  time  of  the  death  of  such  persoOf 
and  not  an  indefinite  failure  of  his  issue,  unless  a  contraiy 
intention  shall  appear  by  the  will,  by  reason  of  such  person 
having  a  prior  estate  tail,  or  of  a  preceding  gift,  bein^,  withoul 
any  implication  arising  from  such  words,  a  limitatioii  of  an 
estate  tail  to  such  person  or  issue,  or  otherwise :  provided, 
that  this  act  shall  not  extend  to  cases  where  such  words  as 
aforesaid  import  if  no  issue  described  in  a  preceding  gift  shall 
be  bom,  or  if  there  shall  be  no  issue  who  shall  live  to  attain 
the  age  or  otherwise  answer  the  description  required  for  obtain- 
ing a  vested  estate  by  a  preceding  gift  to  such  issue/* 

\^Estate  of  Trustees  (A). 

No  Dcvuc         [[Sect.  30.  "  That  where  any  real  estate  (other  than  or  not 

or  E«I:"ors,  bciug  a  presentation  to  a  church)  shall  be  devised  to  any  tms- 

except  for  a '  tcc  or  executor,  such  devise  shall  be  construed  to  pass  the  fee 

Prewn^uuon    simple  or  othcr  the  whole  estate  or  interest  which  the  testator 

Ihau^piw*?    had  power  to  dispose  of  by  will  in  such  real  estate^  unless  a 

lotenMt.        definite  term  of  years,  absolute  or  determinable,  or  an  estate  of 

freehold,  shall  thereby  be  given  to  him  expressly  or  by  \m^ 

cation." 

Tmsues  Sect.  31.  ^^  That  where  any  real  estate  shall  be  devised  to  a 

iimiiJd*  De"'  trustee,  without  any  express  limitation  of  the  estate  to  be  taken 

vi»c,  where     by  such  trustec,  and  the  beneficial  interest  in  6uch  real  estate, 

may  en"dDrc    or  iu  the  surplus  rcuts  and  profits  thereof,  shall  not  be  given 

LiftTSf  iper.  ^o  ^"y  person  for  life,  or  such  beneficial  interest  shall  be  given 

^Si^'^nmied  ^^  ^^y  person  for  life,  but  the  purposes  of  the  trust  may  con^ 

for]fife"to*    tinue  beyond  the  life  of  such  person,  such  devise  shaD  be 

take  the  Fee.  cQ^strued  to  vcst  iu  such  trustec  the  fee  simple,  or  other  the 

whole  legal  estate  which  the  testator  had  power  to  dispose  of 

by  will  in  such  real  estate,  and  not  an  estate  determinable 

when  the  purposes  of  the  trust  shall  be  satisfied/* 

{h)  [See  albove,  i^«  166,1 


rSect. 
shall  be  ( 


ta&lW-lafier  Jan.  1,  IMS.^  «" 

^Lapse  as  to  Realty  (i). 

82.  "That  where  any  person  to  whom  any  real  estate  Dcvueior 
devised  for  an  estate  tau  or  an  estate  in  quasi  entail  ^aiVnot^*" 
shall  die  in  the  lifetime  of  the  testator  leaving  issue  who  would  **p^' 
be  inheritable  under  such  entail,  and  any  such  issue  shall  be 
livinff  at  the  time  of  the  death  of  the  testator,  such  devise  shall 
not  lapse,  but  shall  take  effect  as  if  the  death  of  such  person 
had  happened  immediatelv  afler  the  death  of  the  testator,  un- 
less a  contrary  intention  shall  appear  by  the  will." 

\^£apse  of  Gifts  to  Children. 

[[Sect.  33.  "  That  where  any  person  being  a  child  or  other  omi  to  chii- 
issue  of  the  testator  to  whom  any  real  or  personal  estate  shall  lifp"  wS****^ 
be  devised  or  bequeathed  for  any  estate  or  interest  not  deter-  jf;^^^«  i»^j^ 
Qunable  at  or  before  the  death  of  such  person  shall  die  in  the  Testator*! 
lifetime  of  the  testator  leaving  issue,  and  any  such  issue  of  such  ^ot'uplef" 
person  shall  be  living  at  the  time- of  the  death  of  the  testator, 
such  devise  or  bequest  shall  not  lapse,  but  shall  take  effect  as 
if  the  death  of  such  person  had  happened  immediately  after 
the  death  of  the  testator,  unless  a  contrary  intention  shall 
appear  by  the  will." 

\^Estates  pur  autre  Vie. 

J*Sect  34.  "  That  this  act  shall  not  extend  to  anv  will  made  Act  not  to 
ore  the  first  day  of  January  one  thousand  eight  hundred  wnu  made 
and  thirty-eight,  and  that  every  will  re-executed  or  republished  JoMJiSftM 
or  revived  by  anv  codicil,  shall  for  the  purposes  of  this  act  be  JJ*pJ{JJJJ,'^^ 
deemed  to  have  been  made  at  the  time  at  which  the  same  shall  who^die  b«. 
be  so  re-executed,  republished  or  revived ;  and  that  this  act  ^^^^  '*** 
shall  not  extend  to  anj^estate  pur  autre  vie  of  any  person  who 
fthall  die  before  the  first  day  of  January  one  thousand  eight 
hundred  and  thirty-eight.** 

\^Scotland. 
[[Sect  35.  "That  this  act  shall  not  extend  to  Scotland."        ^.'wS^i** 

■  Scotland. 

[[The  following  cases  have  been  decided  by  the  Judge  of 
the  Prerogative  Court  of  Canterbury  since  the  passing  of  this 
actf  but  it  should  be  remembered  that  most  of  them  have  been 
cases  in  which  the  instruments  have  not  been  formally  pro- 
ipounded,  but  heard  on  ex  parte  motions. 

[[Section  8  provides,  "  that  no  will  made  by  any  married  Section  s. 
wonuin  shall  he  valid,  excen[>t  such  a  will  as  might  have  been 
made  by  a  married  woman  before  the  passing  of  this  act'' 

[[In  Walters  v.  Metford(h\  it  was  held,  that  a  power  in  a 
married  woman  to  dispose  of  certain  property  by  will  to  be 

(0  [Soe  l^e,  p.  219.]  {k)  [2  Curt.  221.1 
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Caws  decided  Signed  and  published  by  her  in  the  presence  of  two  witnesses, 

ander  Section       ^  ^ji^  ^j/  _x»x1--jj 

8^ was  not  duly  executed  by  a  paper  purporting  to  be  signed  and 

sealed  as  a  will  in  the  presence  of  two  witnesses,  omitting  to 
state  in  the  attestation  clause  that  it  was  published;  but  as  the 
power  did  not  require  that  the  will  should  be  attested^  parol 
evidence  was  admitted  to  show  that  publication  had  taken 
place;  the  will  was  made  in  1823.  The  court  finally  pro- 
nounced against  the  paper  on  the  insufficiency  of  the  evidence. 
In  the  goods  of  M.  E.  Metford,  by  the  terms  of  the  power 
the  will  or  coaicil  executed  by  the  wife  was  required  to  be 
"  signed  and  published  by  her  in  the  presence  of  two  or  more 
credible  witnesses,"  but  it  was  not  required  that  the  signature 
and  publication  should  be  attested.  The  will  alone  had  a 
written  attestation  of  the  signature  and  publication ;  the  codicil, 
which  was  a  holograph  of  the  testatrix,  had  no  attestation 
clause,  though  signed  by  three  witnesses,  one  of  whom  deposed 
that  the  testatrix  si^cd,  delivered  and  published  the  same  as 
a  codicil  to  her  will,  in  her  presence  and  that  of  the  other  two 
witnesses.  The  court  granted  letters  of  administration  to  the 
husband  as  sole  executor  named  in  the  will,  and  it  was  held, 
that  parol  evidence  might  be  admitted  to  show  that  publication 
had  taken  place  according  to  the  power.  The  will  was  made 
in  1824,  and  the  codicil  in  1830  (/). 

Qlt  seems  to  be  the  inclination  of  the  court,  if  there  is  any 
doubt  as  to  the  due  execution  of  the  power,  and  if  the  appli- 
cation of  probate  be  unopposed,  to  allow  it  to  pass,  leaving  the 
question  as  to  the  due  execution  of  the  power  open  to  the 
courts  of  equity  (w). 

Section  0.  [[Section  9  enacts,  ^'  That  no  will  shall  he  valid  unless  it 

shall  be  in  writing ^^^  &c. "  and  signed  at  the  foot  or  end  thereof 
by  the  testator^  or  by, some  other  person  in  his  presence  and  oy 
his  direction ;  and  such  signature  sluM  be  made  or  acknouh 
ledged  by  the  testator  in  the  presence  of  two  or  more  witnesses 
present  at  the  same  time,  and  such  toitnesses  shall  attest  and 
shall  subscribe  the  will  in  the  presence  of  the  testator,  but  no 
form  of  attestation  shall  be  necessary.** 

rin  the  goods  of  James  Ayling,  aeceased(n).  The  deceased 
in  this  case  left  a  will,  dated  the  15th  of  May,  1838,  which  he 
signed  at  the  foot,  and  there  were  the  names  of  two  witnesses 
on  the  will,  as  having  attested  the  execution ;  but  the  attestation 
clause  not  being  full,  an  affidavit  was  required  by  the  registrars, 
(agreeably  to  the  directions  of  the  court),  to  show  that  the  sta- 
tute had  been  complied  with,  when  it  appeared  that  the  wit- 
nesses were  not  present  at  the  same  time,  as  required  by  the 
9th  section  of  the  act.  Under  these  circumstances,  Robertson 
prayed  the  court  to  decree  administration  of  the  effects  of  the 
deceased,  as  dead  intestate. 

(0  [16  Mar.  1841,  Prerog.l  gor,  2  Curt  336.] 

(m)  [In  thegoodi  of  Sarah  Big-         (n)  [1  Curt.  913.] 


Caiei  decided 
nnder  Section 
P. 
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\^Per  curiam :  "  The  court  cannot  decree  administration  to  cmcs  decided 
pass  the  effects  of  tlie  deceased  as  dead  intestate,  unless  the  "— ^^ — -"' 
will  has  been  propounded. 

[["Although,  from  what  appears  in  the  present  case,  it  is 
clear  that  this  will  is  invalid,  under  the  statute  1  Vict.  c.  26 ; 
yet  this  is  only  on  affidavits  exparte;  there  might,  therefore,  be 
collusion.  All  that  the  court  will  do  in  such  cases  is  to  reject 
the  prayer  for  probate,  leaving  the  parties  to  take  ^t  admi* 
nistration  if  they  thinh  proper ;  as,  notwithstanding  the  court 
declines  to  grant  probate,  the  will  might  be  propounded  and 
established:* 

Q/n  the  goods  of  William  Milward,  deceased  (o).  William 
Milward  died  on  the  9th  of  June,  1838.  He  left  a  will  which 
was  written  upon  two  sides  of  paper ;  at  the  bottom  of  the  first 
side  the  deceased  signed  his  name,  and  his  signature  was  at- 
tested by  two  witnesses,  that  side  of  the  paper  ended  with  an 
unfinished  sentence,  and  the  will  concluded  on  the  second 
side,  "dated  this  Uth  of  April,  1838,"  but  there  was  no  sig- 
nature. 

'  ZJP^  curiam :  "  The  deceased  having  unfortunately  omitted 
to  sign  the  will  at  the  foot  or  end,  as  required  by  the  9th  sec- 
tion of  the  statute,  the  instrument  is  void." 

rin  the  goods  of*  Thomas  Newman  (  o).  The  deceased 
died  on  the  llth  of  September,  1838.  He  left  a  will  with 
a  codicil  thereto,  dated  in  1834.  On  the  day  of  his  death 
he  executed  a  second  codicil,  by  signing  the  same  in  the 
presence  of  two  witnesses  present  at  the  same  time,  but  the 
testator  being  very  ill,  they  removed  into  another  room,  where 
the^  subscribed  their  names  as  witnesses. 

QThe  court  refused  probate  of  the  second  codicil,  as  not 
having  been  attested  in  the  presence  of  the  testator. 

r/n  the  goods  of  Cornelius  Regan  (y).  Per  curiam : 
"The  deceased  died  in  March  last,  he  made  his  will,  and 
signed  it  in  the  presence  of  one  witness ;  he  afterwards  ac- 
knowledged his  signature  in  the  presence  of  three  witnesses 
present  at  the  same  time,  who  attested  it  in  his  presence  ;  the 
9th  section  of  the  act,  1  Vict.  c.  26,  enacts,  that  a  will  shall  be 
si^ed  at  the  foot  or  end  thereof  by  the  testator  or  by  some 
other  person  in  his  presence,  and  by  his  direction,  and  that 
*such  signature  shall  be  made  or  acknowledged  by  the  tes- 
tator in  the  presence  of  two  or  more  witnesses  present  at  the 
same  time:'  it  has  been  suggested  that  the  word  'acknow- 
ledged* refers  only  to  a  signature  when  made  for  the  testator 
by  another  person,  but  I  am  of  opinion  that  the  acknowledg- 
ment by  the  testator  of  his  own  signature  or  the  signature 
made  by  some  other  person  in  his  presence,  and  by  his  direc- 
tion, is  sufficient,  if  attested  as  required  by  the  act." 

(o)  [1  Curt 912.]        (/))  [I  Curt. 914]        {q)  [1  Curt. 909.] 
VOL.  IV.  T 
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Cases  decided  Q/w  the  goods  of  Joku  Bailey  (r).  John  Bailey  died  on  the 
under  Sect.  9.  30th  of  November,  1838,  having  executed  his  will  on  the  8th 
of  that  month,  in  the  following  manner,  namely: — The  name 
of  the  deceased  was  signed  by  Robert  Harvey,  one  of  the  sub- 
scribed witnesses,  at  the  foot  thereof,  by  the  deceased's  direc- 
tion, in  his  presence,  and  also  in  the  presence  of  Matthew 
Smith,  the  other  subscribed  witness,  who  was  present  at  the 
same  time,  and  who,  as  well  as  Robert  Harvey,  attested  the 
will  in  the  presence  of  the  deceased. 

]^Per  curiam :  '^  In  this  case,  the  person  who  signed  the 
testator's  name  at  his  request,  was  one  of  the  witnesses  who 
attested  the  execution  of  the  instrument;  all  that  the  act 
requires  is,  that  the  will  shall  be  signed  by  the  testator, 
or  by  some  person  for  him.  in  the  presence  of  two  witnesses, 
who  shall  attest  the  same ;  there  is  nothing  which  prevents  the 
person  making  the  signature  for  the  testator,  being  one  of  the 
witnesses  to  attest  and  subscribe  the  will.  I  am  of  opinion 
that  this  is  a  good  execution  under  the  statute." 

\^In  the  goods  of  Sarah  Ullersperger  («).  In  this  case  die 
subscribing  witnesses  signed  in  each  other's  presence,  and  in 
that  of  the  testatrix,  who  desired  one  of  them  to  sign  for  her. 
The  witness  signed  her  own  name  where  the  testatrix  bid  her 
sign. 

Z^Per  curiam :  "It  has  been  heldCOi  that  the  person  signing 
for  the  testator  may  be  a  subscribing  witness ;  in  that  case,  the 
testator's  own  name  was  written  by  witness ;  but  I  think  this 
falls  under  the  principle  of  that  case,  and  I  shall  grant  the 
prayer  of  the  motion. 

\^In  the  goods  of  Allen  («).  The  deceased  signed  her  will  by 
by  a  mark,  in  the  presence  of  one  witness,  who  subscribed  the 
will  as  attesting  it;  and  on  a  subsequent  day  she  acknow- 
ledged her  signature  in  the  presence  of  that  witness  and  of 
another,  who  also  subscribed  the  will ;  but  the  former  witness 
did  not  again  attest  it.  The  court  refused  to  grant  probate  of  it 

[[But  on  a  subsequent  occasion,  the  court  intimated  that  it 
might  be  well  open  to  argument,  whether  this  acknowledgment 
in  the  presence  of  both  witnesses^  who  had  signed  separately, 
was  not  sufficient;  and  reminded  counsel  that  this  case  of 
Allen  had  by  no  means  the  force  of  a  decision  given  after 
hearing  arguments  on  a  will  formally  propounded. 

Q/n  the  goods  of  Eleanor  Bryce{v).  A  textatrix  signed 
her  will  with  a  mark,  her  name  not  appearing :  it  was  neld 
to  be  a  sufficient  signing  under  the  act,  and  probate  was 
granted. 

\^In  the  goods  of  Mary  Warden  (w).  Testatrix  signed  her  wiU, 
and  on  a  subsequent  day  sent  for  two  witnesses  to  attest  it 
Upon  their  arrival,  they  said  that  they  were  come  for  the  pur- 

(r)  ri  Curt  914.]  (ti)  [2  Curt.  33U 

(s)  f Jurist,  vol.  ri.  268.^  (©)  flbld.  325.1 

(t)  lInthegoodiofJohn^}Jix:^,\ZysXSi\\\  Vji>\\V»^m\ 
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pose  of  signing  their  names  as  witnesses  to  her  will|  which  was  cun  decided 
then  produced ;  upon  which  the  testatrix  said,  "  I  am  glad  of  ■'xierSect.g. 
it,  thank  God/'  It  was  held  to  be  a  sufficient  acknowledgment 
under  the  act 

rin  the  goods  of  James  Clarke  (x).  The  testator,  being  too  ill 
to  sign  his  will,  requested  the  drawer  of  it  to  sign  it  for  him, 
which  he  did  in  his  own  name,  and  not  in  that  of  the  testator, 
as  follows : 

[["  Signed  on  behalf  of  the  testator,  in  his  pre- 
sence, and  by  his  direction,  by  me, 

C.  F.  Furlong, 

Vicar  of  Warfield,  Berks. 

[["  The  above  signature  was  made  for  and 
acknowledged  by  the  testator,  in  the  pre- 
sence of  us  whose  names  are  hereto  sub- 
scribed. 

Mary  Butler  X  her  mark. 
Ann  Clark." 
\^In  the  goods  of  Ann  Rawlins  (y).  The  deceased  signed  her 
will,  not  in  the  presence  of  witnesses ;  and  subsequently  pro- 
ducing it  before  two  witnesses,  said  to  them  ^  Sign  your  names,'* 
which  they  did ;  it  was  held  not  to  be  an  acknowledgment  of 
her  signature  and  probate  was  refused. 

\^In  the  goods  of  Wooding  ton  {z).  The  testatrix  concluded 
her  will — "  Signed  and  sealed  as  and  for  the  will  of  me,  C.  E. 
F.  Woodington,  in  the  presence  of  us, 

Thomas  Hughes. 

TThe  will  was  held  to  be  good.  ^"^"  Hughes." 

L/»  the  goods  of  George  Lessant  Olding{a).  "  The  peculiarity 
attending  this  case  was  the  manner  in  which  the  testator  had 
interpreted  the  9th  section  of  the  Will  Act,  which  orders  wills 
*  to  be  signed  at  the  foot  or  end  thereof  by  the  testator.'  On 
the  day  of  execution  of  will,  attesting  witnesses  being  both 
present,  deceased  took  up  will,  (previously  written  by  his  wife 
DTom  his  own  dictation),  and  read  the  same  all  over  aloud,  in 
the  hearing  of  those  present ;  and  having  so  done,  requested 
witnesses  to  attest  the  same,  telling  them,  they  had  better  sign 
their  names  at  length.  They,  thereupon,  attested  and  sub- 
scribed the  said  will  in  the  presence  of  the  testator;  after 
which  the  testator  signed  his  name  at  the  foot  or  end  thereof, 
in  their  presence.  Affidavit  was  made  to  this  effect  by  one  of 
the  subscribing  witnesses.     The  signing  was  as  follows : — 

*  Signed,  sealed,  and  delivered,  in  the  presence 
of  us,  this  17th  September,  1841, — 

(Seal)  *  Martha  Heriot,  93,  Gloucester-place. 

(Seal)  *  Mary  Sercombe,  81,  Bishopgate-street. 

(Seal)  '  G.  L.  Olding,  81,  Bishopsgate-street' 

(*)  [2  Curt  329.]    (y)  [Ibid.  326.]     (z)  [Ibid.  324.]    (a)  [5  Juv,  IQlT.l 
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Case*  .iccidcd  So  that  tliG  two  witiiesses  signed  Jirst,  and  the  testator  last, 
-"  ^'  the  names  being  written  in  a  row,  one  below  the  other :  this 

being  the  deceased's  idea  of  the  injunction  contained  in  the 
9th  section  of  1  Vict.  c.  26. 

QThe  Court.—"  It  really  seems  as  if  the  will  had  been  so 
signed  for  the  very  purpose  of  raising  a  difficulty.     Is  it  a  will 
under  the  act  before  the  signing  by  the  testator  ?     Have  you 
found  any  analogous  cases  under  the  statute  of  frauds  ? 
^Finally, 

^"  The  court  refused  to  decide  the  question  on  a  mere  ex 
parte  motion^  intimating,  that  it  should  be  regularly  pro- 
pounded, in  order  to  obtain  the  judicial  opinion  of  the  court** 
&In  the  goods  of  Judith  Wakeling  (6).  "  The  testatrix  had 
e  her  will  on  one  side  of  a  sheet  of  paper;  it  covered 
almost  the  whole  side,  hut  there  was  sufficient  room  left  for 
her  signature.  The  solicitor  who  prepared  the  will,  told  her 
to  sign  her  own  name  at  the  bottom,  remarking,  that  the  wit- 
nesses might  sign  in  the  margin.  It  was  proved  that  she  was 
perfectly  aware  of  the  provisions  of  the  New  Will  Act,  and 
thought  she  had  complied  with  them  when  she  signed  her 
name  in  the  margin  ;  as  did  also  the  attesting  witnesses.  The 
will,  in  fact,  was  written  thus : 

1 1  Body 

|s»  of 


•    o 


Will. 


There  was  an  affidavit  of  one  of  the  attesting  witnesses,  that 
the  will  was  complete  at  the  time  of  her  signature.  Under 
these  circumstances, 

VPer  curiam :  "  The  Will  Act  requires  that  the  signature 
shall  be  *  at  the  foot  or  end  thereof;'  the  testatrix  has,  in  this 
case,  signed  in  the  margin.  It  is  most  distressing  to  the  court 
to  be  obliged  continually  to  work,  as  it  does  in  this  case,  an 
absolute  defeasance  of  the  intentions  of  the  testatrix.  Un- 
doubtedly, the  meaning  of  the  provision  for  signing  at  the  foot 
or  end  was,  to  guard  against  signing  at  the  beginning  of  the 
will,  which  was  not  provided  against  by  the  statute  of  frauds. 
Still,  the  words  of  the  New  Will  Act  seem  imperative  upon 
the  court.  It  is  most  distressing  to  me,  but  I  must  reject  this 
motion  as  it  now  stands ;  the  will  must  be  propounded,  if  it  is 
intended  to  contend  for  its  validity." 

[["  In  the  goods  of  William  Carver  (c).  William  Carver, 
of  Charlton,  in  the  county  of  Kent,  died,  having  made  his  will, 
bearing  date  the  19th  October,  1840,  and  appointed  two  exe- 
cutors. He  left  a  widow  and  several  children.  The  will  was 
a  holograph,  and  was  written  on  the  front  or  open  part  of  two 

{b)  [5  Jurist,  1164.^  (^c^  ^^  Iwit,  40.] 
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sheets  of  paper.  The  writing  covered  the  paper,  close  down  cue»  decided 
to  the  end  of  the  second  sheet,  so  as  not  to  leave  room  for  his  - 1!!!"^*'*^*"  ?• 
signature,  and  that  of  the  attesting  witnesses ;  the  testator  had, 
in  consequence,  written  on  the  third  or  back  of  the  second 
sheet,  the  words,  *  Signed  and  sealed  this  nineteenth  day  of 
October,  1840,'  and  then  executed  the  will  by  signing  his 
name, '  William  Carver,'  in  the  presence  of  two  witnesses,  who, 
afterwards,  in  the  presence  of  the  testator,  and  of  each  other, 
subscribed  their  names. 

[^**  The  Court. — The  will  is  written  on  a  printed  paper  of 
instructions  for  making  wills,  conformably  to  the  new  act, 
which  printed  papers  frequently  mislead  testators.  The  will  is 
in  paragraphs.  At  the  bottom  of  the  second  side  is  the  last 
paragraph,  where  it  would  certainly  have  been  the  usual  course 
to  have  signed  the  same ;  but  the  testator  has  written  an  attes- 
tation clause,  and  signed  his  name  at  the  bottom  of  the  third 
sheet  On  the  whole,  I  am  satisfied  that  the  provisions  of  the 
New  Will  Act  have  been  complied  with ;  perhaps,  it  is  hardly 
'  at  the  foot,'  but  it  is  *  at  the  end.' — Probate  granted." 

[[In  Pechell  v.  Jenkinson  (d),  an  unattested  codicil,  without 
date,  to  a  will  dated  5th  June,  1830,  the  testatrix  dying  20th 
January,  1839,  was  pronounced  for,  the  case  being  bare  of 
fiu:ts,  and  there  being  nothing  to  show  that  the  codicil  had 
been  signed  since  the  new  act  had  come  into  operation. 

\^In  the  goods  of  Thomas  Howell  (e),  who  died  on  the  7th  of 
April,  1839,  leaving  a  will  dated  the  27th  of  March  preceding, 
signed  by  him,  and  attested  by  three  witnesses.  The  will  con- 
cludes thus,  ''declaring  this  to  be  my  last  will  and  testament,  on 
the  day  and  year  first  before  written. 

[[" Signed,  sealed,  and  declared  by  me,  the  tes-      (r    a) 
tator,  Thomas  Howell,       ^  •    •-' 

in  the  presence  of  us, 
at  his  request,  and  in  the 
presence  of  each  other  as  witnesses. 
"  Christopher  Brown. 
"  Jonas  Hunt. 
"  Jasper  Taylor." 

"  And  I  hereby  appoint  Messrs.  Bradford  and  Burt  of 
Swinden,  and  Jonas  Hunt,  executors." 

[[The  whole  of  the  will,  including  the  appointment  of  the 
executors,  was  vn'itten  before  the  deceased  signed  it ;  it  was  all 
read  to  him,  and  he  afterwards  signed  it,  and  it  was  attested 
by  the  witnesses. 

[[Sir  Herbert  Jenner  :  The  appointment  of  the  executors  is 
after  the  name  of  the  testator.  If  that  is  part  of  the  will,  the 
signature  is  not  at  the  foot  or  end  of  the  will,  as  required  by 
the  statute;  the  court  has  no  discretion,  but  must  deal  with  this 
addition  in  the  same  manner  as  if  it  had  been  a  bequest  of  the 
residue  or  of  real  estate. — Motion  rejected. 

(d)  [2  Carteis,  2T3J  (c)  [Ibid.  Z\%\ 
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Caiei  decided      [[Thc  court  Subsequently  allowed  administration  with  the 

andcrSect.0.  ^jjf  j^^j^g^ed  to  pass  to  the  residuary  legatee^  without  the 

clause  appointing  the  executors,  upon  their  consent. 

[^In  yi  etc  ton  and  Thomas  y.  Clarke  {f\  a  testator  intending  to 
execute  a  codicil  signed  the  same  while  lying  in  bed^  there 
being  present  in  the  room  the  two  witnesses  who  attested  the 
codicil ;  the  curtains  at  the  foot  of  the  bed  being  drawn  at  the 
time  (g),  one  of  the  witnesses  could  not  actually  see  the  tes- 
tator sign  his  name,  nor  could  the  testator  see  that  witness 
subscribed  the  codicil  as  attesting  it :  it  was  held  that  the  tes- 
tator and  witnesses  signed  their  name  in  the  presence  of  each 
other,  as  required  by  the  act] 

\^In  the  goods  of  Ellis  (A).  The  deceased,  a  barrister  at  law, 
who  died  on  the  21st  of  April,  1840,  a  bachelor,  possessed  (^ 
personal  property  to  the  amount  of  18,000/.,  shortly  before  his 
death  gave  instructions  for  a  will,  which  were  taken  down  in 
writing  from  his  dictation,  by  his  uncle,  whereby  he  bequeathed 
a  legacy  of  1000/.  to  each  of  his  three  sisters,  and  the  residue  to 
his  brother.  The  deceased  having  remarked  that  there  must 
be  two  attesting  witnesses  to  the  will,  his  uncle  waited  till  the 
physician  came,  when  the  deceased  signed  the  paper  in  the 
presence  of  the  witnesses,  who,  unfortunately,  previous  to 
afRxing  their  names  to  it,  took  the  paper  into  another  room, 
separated  from  the  deceased's  bed-room  by  a  passage,  both 
doors  being  open,  so  that  the  witnesses  could  hear  the  deceased 
breathe,  but  could  not  see  him,  nor  be  seen  by  him. 

[[The  court  said,  that  it  was  a  very  hard  case,  but  the  court 
had  no  discretion  under  the  act,  which  is  imperative,  and  no 
consents  would  do.  If  the  execution  is  not  attested  in  the  de- 
ceased's presence,  actual  or  constructive,  the  court  must  refuse 
probate.  In  this  case,  the  witnesses  admit  that  they  attested 
the  paper  in  a  room  where  they  could  not  have  been  «ecn  by 
the  deceased,  and  could  not  see  him. — Motion  rejected. 

[[In  Young  and  Smith  v.  Richards  (t),  one  of  the  two  attesting 
witnesses  having  deposed  that  the  will  was  attested  in  the  pre- 
sence of  the  testatrix,  and  the  other  that  it  was  not,  the  court 
refused  to  rescind  the  conclusion  of  the  cause  for  the  purpose 
of  re-examining  the  attesting  witness,  but  afterwards  did  so  for 
the  purpose  of  examining  other  witnesses  who  were  present  at 
the  time. 

\^In  the  goods  of  Johanna  Kieman.  A  will  vrithout  date 
was  pronounced  for,  the  paper  being  a  holograph  in  the  hand- 
writing of  the  deceased,  and  found  in  a  diary  of  1835.  Feb. 
20,  1841. — In  the  goods  of  Samuel  VidUrj  an  unexecuted 
will,  dated  two  days  before  the  act  came  into  operation,  was 

(/)  [2  Curteis,  320.]  the  testator  should  lee  tht  witoeitii^ 

(g)  [In  Tod  T.  WincheUea,  2  Car.  for  he  might  be  bliDd^r— £d.] 
&  P.  491,  Lord  Tenterden  held  that        (h)  12  Curteii,  395.1 
it  was  not  absolutely  necenary  t\iat       (i)  {VsaiL  371,  S72.J 
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pronounced  invalid^  the  testator  having  said^  two  days  before  cmm  decided 
Jan.  1,  1838,  that  he  meant  "  to  have  it  done  in  a  proper  °'^"'^'** 
manner."  Feb.  20,  1841. — In  the  goods  of  Elizabeth  Tho* 
mas,  there  was  a  want  of  recollection  of  attesting  witnesses 
as  to  their  joint  presence  at  the  time  of  execution.  The  will 
purported  to  have  been  executed  in  the  presence  of  Eliza  Thyer 
and  Margery  Day ;  but  in  their  affidavit  the  former  remem- 
bered the  execution  of  the  codicil,  and  her  attestation  of  it  in 
the  presence  of  the  deceased,  but  according  to  her  recollection 
and  belief  the  other  subscribed  witness  was  not  present  at  the 
execution ;  and  the  other  witness  (Day)  deposed  that  "  she  has 
no  recollection  whatever  of  having  been  present  at,  or  of  the 
drcumstances  attending,  the  execution  of  the  codicil."  Ad- 
dams,  D.,  moving  for  probate,  submitted  that  the  want  of  recol- 
lection of  these  persons  ought  not  to  defeat  the  intention  of  the 
testatrix.  Sir  H.  Jenner  said,  "  The  question  is,  whether  the 
paper  was  signed  in  the  presence  of  witnesses  present  at  the  time, 
and  was  subscribed  by  them  in  the  presence  of  the  testatrix. 
We  have  had  such  experience,  in  the  court  and  in  the  registry, 
of  wills  improperly  attested,  which  amounted  to  no  attestation, 
that,  unless  the  court  laid  down  and  acted  upon  the  rule  (of 
requiring  affidavit  of  the  fact,  where  the  clause  of  attestation 
does  not  expressly  state  that  both  witnesses  were  present  at  the 
time  of  execution),  it  would  grant  probate  of  papers  in  common 
form  sometimes  in  the  face  of  the  act.  The  rule  may  in  some 
cases  lead  to  serious  inconveniences,  but  what  can  be  done  f 
What  would  have  been  the  course  pursued  by  a  court  of  law, 
in  such  a  case,  before  the  late  act,  as  to  a  will  of  real  estate  ? 
This  is  a  provision  intended  to  prevent  fraud,  and  to  protect 
property  generally,  though  in  individual  cases  it  may  inflict 
great  hardship.  In  the  present  case,  it  is  quite  clear  that  it 
was  the  intention  of  the  deceased  to  revoke  the  bequest  of  half 
the  residue,  and  to  give  it  to  another  person  ;  and  if  the  codicil 
is  not  entitled  to  probate,  her  intention  will  be  of  no  effect.  I 
must  reject  the  motion,  and  leave  the  party  to  propound  the 
paper.** 

LNov.  14(A),  1840. — In  the  goods  of  Thomas  Fisher.  In 
this  case  a  paper  attached  to  a  will  was  not  permitted  to  be 
included  in  the  probate  of  the  will.  The  testator  died  on  the 
7th  October,  1840,  leaving  a  will  dated  the  17th  July,  1839, 
duly  executed,  consisting  of  several  sheets  of  paper.  Attached 
to  me  final  sheet,  by  sealing-wax  at  three  of  the  corners,  was  a 

(A)  [Cases  with  the  date  and  with-  1841,  were  reported  in  the  Jurist, 

otit  reference  are  not  yet  reported.  The  editor  has  collected  these  cases 

and  were  decided  since  the  imblioa-  partly  from  his  own  notes,  and  partly 

tion  of  Dr.  Curteis's  last  volume  of  from  some  reports  in  the  Monthly 

Aeports,  which  reach  to  December.  Law  Magazine,  and  printed  '*  Notes 

1840,  and  befbre  eases  at  Doctors^  of  Cases  m  the  Ecclesiastical  Couits." 

CommoDs,  whidi  be^  November  2,  -*£d.] 
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caiM  decided  sheet  of  foolscap  papef^  containing  an  inventory  of  some  arti- 
opderSect.p.  ^|gg  ^f  fumiturc,  of  Comparatively  trifling  value^  with  tlie  names 
of  his  children,  amongst  whom  they  were  distributed.  In  the 
will  was  the  following  passage :  "  And  I  give  to  all  or  such  of 
my  children  as  shall  be  then  living,  the  articles  of  furniture 
which  will  be  enumerated  or  described  in  a  paper  in  my  own 
handwriting,  and  will  be  found  at  the  time  of  my  decease, 
and  which  will  bear  date  subsequently  to  this  my  will,  and 
which  I  do  not  annex  to  this  my  will,  in  order  mat  I  may 
alter  it  from  time  to  time,  as  circumstances  may  require.**  The 
paper  writing  found  attached  to  the  will  was  in  die  testator's 
writing;  it  commenced  thus :  ''Begun  May  Oth,  1838 :  finally 
closed  July  17  th,  1839;"  and  it  ended  thus :  *'  signed  with  my 
hand,  Thos.  Fisher.  Begun,  dated  September  15th,  1838; 
finally  closed  July  ITth^  1839,"  being  the  date  of  the  will ;  it 
was  signed  not  only  at  the  end,  but  also  in  the  margin  of  the 
first  and  second  sides,  but  was  unattested.  The  will  was  found 
scaled  up  in  an  envelope  in  an  iron  box,  in  which  the  testator 
kept  his  papers.  The  testator's  solicitor  who  prepared  the 
will,  and  attested  the  execution,  had  the  paper  in  question  in 
his  possession  whilst  the  will  was  in  preparation,  and  deposed 
to  the  presence  and  production  of  the  paper  at  the  execution 
of  the  will,  and  to  his  belief  that  it  was  then  signed,  though  he 
could  not  speak  positively  to  this  point,  nor  could  he  or  the 
other  attesting  witness  depose  whether  the  paper  was  then 
attached  or  not. 

\^Per  curiam :  "  No  person  could  say  that  the  paper  was 
attached  at  the  time  of  the  execution  of  the  will,  and  it  is 
clear  that  it  must  have  been  afterwards.  It  does  not  follow 
that  the  words,  'finally  closed  17th  July,  1839/  were  written 
at  the  time ;  indeed  the  ink  appears  to  be  different.  I  cannot 
hold,  under  the  act,  that  it  is  a  part  of  the  will.  It  is  an  addi« 
tion  to  it.  I  cannot  think  the  attestation  sufiicient;  it  might 
be  if  it  had  formed  a  part  of  the  will,  or  if  there  was  evidence 
of  its  being  attached  to  the  toill,  at  the  time  of  execution.  The 
will  itself  is  executed  according  to  the  statute,  and  it  refers 
to  a  paper,  but  not  in  the  attestation  clause,  which  does  not 
say  that  the  paper  was  attached  to  the  will." 

[^Jaii.  15,  1840. — In  the  goods  of  Thomas  Barry.  The 
testator  died  9th  August,  1840,  having  executed  a  will,  dated 
26th  June,  1838,  and  a  codicil,  dated  1st  June,  1839.  After 
his  death,  there  was  found,  tied  up  with  the  will  and  codicil, 
which  had  been  deposited  in  the  custody  of  one  of  the  exe- 
cutors, a  paper,  signed  by  the  deceased,  being  a  schedule  or 
memoranda  of  certain  articles,  which  paper  was  referred  to  in 
the  will,  and  the  paper  itself  purported  to  be  the  paper  "  alluded 
to  in  my  will."  The  attesting  witnesses  to  the  will  (thi^e  in 
number)  could  not  recollect  whether  the  deceased  called  dieir 
attention  to  this  paper  when  the  will  was  executed. 
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\^Per  curiam:  "I  am  of  opinion  that  this  paper  was  signed  J'JJS^,gf"»I 
before  the  will,  for  I  observe  that  some  'caudle-cups'  men-  "  *  —*  * 
tioned  in  it  are  said  to  be  *  already  delivered.'  But  I  could 
not  determine  that  this  paper  has  been  incorporated  with  and 
made  part  of  the  will,  on  motion,  in  the  absence  of  the  resi- 
duary legatees.  My  strong  inclination  is,  that  I  cannot  sustain 
the  paper :  a  paper  merely  referred  to  in  a  will,  and  found  in 
it,  is  not  necessarily  a  part  of  the  will." 

[[June  9,  1841. — In  the  goods  of  Jane  Sotheron.  Certain 
instructions  to  executors,  referred  to  in  a  will  of  posterior  date, 
but  not  attested  according  to  the  act,  were  not  admitted  to  pro- 
bate as  part  of  the  will. 

^Per  curiam:  "The  act  requires  that  a  will  or  codicil  shall  be 
signed  at  the  foot  of  the  paper  by  the  testator,  in  the  presence 
of  two  witnesses  present  at  the  same  time,  who  shall  attest  the 
same  in  the  presence  of  the  testator.  I  am  not  aware  of  any 
case  in  whicn  the  court  has  gone  the  length  of  holding  that  a 
paper  referred  to  in  a  will  shall  form  part  of  the  will.  Where 
there  has  been  a  codicil,  executed  as  a  codicil  before  the  date 
when  the  statute  came  into  operation,  the  court  has  held  its 
republication  sufficient  in  the  presence  of  witnesses,  when  re- 
ferred to  in  a  document  of  subsequent  date.  But  here  the 
paper  is  dated  in  December,  1839,  consequently  after  the  act 
came  into  operation,  and  it  is  not  signed  in  the  presence  of  wit- 
nesses. I  cannot  see  how  the  court  can  say  that  this  is  a  part 
of  the  will,  and  decree  probate  of  it.  It  is  not  executed  in  the 
presence  of  witnesses ;  it  is  produced  to  one  of  the  subscribed 
witnesses  to  the  will,  but  it  is  not  produced  to  any  other  wit- 
ness, and  he  does  not  attest  it.     I  must  reject  the  motion." 

[[But  these  decisions  are  perhaps,  in  some  measure,  modified 
by  the  case  of  In  the  goods  of  the  Countess  of  Durham  (/). 
Testatrix  died  in  1841,  and  made  her  will,  (according  to  the 
provisions  of  the  act),  in  1840,  in  which  she  recited  her  hus- 
band's last  will  appointing  her  sole  executrix  and  residuary 
legatee,  and  then,  in  the  event  of  certain  contingencies,  she 
referred  to  a  former  will  by  her  husband,  which  was  still  in 
existence,  and  expressed  her  wish  that  it  should  operate  as  her 
will.  She  made  Tier  will  in  London,  and  the  will  referred  to 
was  in  the  country,  so  that  it  could  not  be  said  to  have  been  at- 
tached to  her  will  at  the  time  it  was  made.  Several  instances  were 
cited  of  similar  cases  under  the  Statute  of  Frauds,  but  the  one 
chiefly  relied  upon,  and  which  had  most  weight  with  the  court, 
was  that  of  Smart  v.  Prujean  (m).  It  was  argued,  (1)  that  the 
chief  requisite,  the  identification  of  the  paper,  was  complete  in 
this  case,  (2)  and  that  the  document  referred  to  was  in  existence 
before  the  will  was  made.  The  court  granted  probate  of  this 
paper. 

(/)   [Jurist,  vol.  vi.  268.]  (tn)  [6  Yes.  jun.  565.] 
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r/n  the  goods  of  Frances  Sell  (July  8,  1841.)     Unattested 
additions  following  the  signature  were  excluded  from  probate. 

Section  II.  [[Sect.  1 1  enacts, "  That  any  soldier  being  in  actual  military 
servicCy  or  any  mariner  or  seaman  being  at  sea,  may  dispose  of 
his  personal  estate  as  he  might  have  done  before  the  making 
of  this  act."" 

seciion  12.  [[Sect.  12  enacts, "  That  this  act  shall  not  pr^udice  or  affect 
any  of  the  provisions  contained  in  an  act  passed  in  the  eleventh 
year  of  the  reign  of  his  majesty  King  George  the  Fourth  and 
the  first  year  of  the  reian  of  his  late  majesty  King  WilKam 
the  Fourth,  intituled '  An  Act  to  amend  ana  consolidate  the 
Laws  relating  to  the  Pay  of  the  Royal  Navy,*  respectina  the 
mils  of  petty  officers  and  seamen  of  the  royal  navy,  ananon- 
commissioned  officers  of  marines,  and  marines,  so  far  as  relates 
to  their  wages,  pay,  prize  money,  bounty  money,  and  allouh 
ances,  or  other  monies  payable  in  respect  of  services  in  her 
majesty's  navy.** 

Cmm  decided      }^In  the  goods  of  Richard  Hayes  (s).  Probate  was  allowed  of 

*"***'•  an  unattested  comcil  made  at  sea  by  a  purser  of  a  man  of  war, 

as  falling  under  the  exception  contained  in  the  11th  section. 
The  court  cited  the  case  of  a  nuncupative  codicil  made  by 
Lord  Hugh  Seymour^  the  admiral  of  the  station  off  Jamaica  (f). 
Sir  H.  Jenner  said,  **  I  incline  to  hold  that  the  codicil  in 
question  falls  within  the  exception  contained  in  the  11th  sec- 
tion of  the  act,  as  being  that  of  a  *  seaman  at  sea.'  I  am  of 
opinion,  according  to  the  construction  of  the  term  given  by 
Sir  William  Wynne,  and  according  to  the  reason  of  the  thing, 
that  the  term  *  mariner  or  seaman  *  does  not  exclude  anv  person 
in  her  majesty's  navy,  though  superior  officers  of  tne  ship, 
being  *  at  sea,  from  the  exception  contained  in  the  act'* 

\^In  the  goods  ofE.  J,  Long  (m).  The  will  of  a  seaman  who 
went  on  shore  and  there  died  by  an  accident,  was  allowed  to 
pass  as  that  of  a  seaman  at  sea,  under  section  11. 

[[/n  the  goods  of  John  Johnson^x).  A  major  in  the  13th  regi- 
ment of  foot  embarked  from  India  for  England,  and  died  in 
the  voyage  home ;  while  in  India  he  executed  a  will,  which 
was  attested  by  two  witnesses ;  but  it  did  not  appear  from  the 
attestation  clause  that  the  witnesses  were  present  at  the  same 
time,  and  there  was  no  affidavit  to  that  effect ;  while  on  board 
ship  he  executed  a  codicil  duly  attested,  in  which  reference 
was  made  to  his  will.  The  court  granted  probate,  as  it  should 
appear,  on  the  double  ground  that  the  presumption  must  be, 
nothing  appearing  to  the  contrary,  that  tne  requisitions  of  the 

is)  [2  Curteis,  p.  338.1  its  baving  been  made  on  tboiv,  and 

0  lEarl  of  Euston  v.  Lard  Henry  tberefore  not  "  at  tea."] 
Seymour,  by   his  guardian,  Prerog.        (u)  [2  Curteia,  373.1 
Court,  2l8t  July,  1802,  Sir  WiUiam        (x)  Ibid.  341.] 
Wynne  rejected  it  on  the  ground  of 
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■Catnte  had  been  complied  with,  and  that  he  was  "  a  soldier  in 
aetual  military  service,"  under  section  1 1  of  the  act. 

r/n  the  aoods  of  Hugh  Donaldson,  M.D.(y)  The  11th 
secticm  of  the  act  was  held  to  include  a  surgeon  in  the  East 
India  Company's  service,  the  court  observing,  that,  as  the 
privilege  of  mariners  was  extended  to  merchant  seamen,  by 
parity  of  reasoning  persons  in  the  military  service  of  the  East 
India  Company  must  be  considered  as  soldiers  (z). 

\^In  the  goodi  of  C.  E.  Phipps  (a).  The  deceased  was  a 
lieutenant  in  the  76th  regiment  of  foot,  stationed  at  Demerara, 
where  he  died,  S6th  June^  1839,  a  bachelor,  leaving  a  father. 
After  his  death,  a  testamentary  writing,  in  the  form  of  a  letter 
to  his  solicitor,  written  by  the  deceased  while  on  military  ser- 
vice at  Berbice,  was  found  amongst  his  papers,  dated  28th 
January,  1839,  but  unattested.  It  was  stated  at  the  War 
Office,  that  the  deceased  would  be  considered  as  in  actual 
military  service.  Sir  H.  Jenner  said,  "  I  understand  there 
have  been  two  cases  (b)  in  which  probate  has  passed  in  common 
form,  upon  affidavit  that  the  deceased  was  a  soldier  in  actual 
military  service.  I  am  not  prepared  to  say  that  our  regiments 
in  the  colonies,  or  in  garrison  at  home,  are  in  actual  military 
service.  I  cannot  think  that  it  was  the  intention  of  the  legis- 
lature to  except  every  officer,  under  such  circumstances,  from 
the  operation  of  the  act.  Under  the  peculiar  circumstances 
of  this  case,  considering  that  the  party  deceased  was  with  his 
r^ment,  and  in  the  opinion  of  the  War  Office,  in  actual 
military  service  at  the  time,  I  shall  allow  probate  of  this  letter 
to  pass.  It  is  under  the  peculiar  circumstances  of  this  case 
that  I  do  so,  nor  should  I  do  it,  but  that  the  father,  who  prays 
probate,  is  the  person  who  would  be  entitled  to  the  whole 
property  if  his  son  is  dead  intestate,  and  there  is  no  person 
against  whom  the  paper  could  be  propounded." 

rSect.  17  enacts,  "  That  no  person  shall,  on  account  of  his  Section  ir. 
being  an  executor  of  a  will,  oe  incompetent  to  be  admitted  a 
witness  to  prove  the  execution  of  such  will,  or  a  witness  to 
prove  the  validity  or  invalidity  thereof" 

Munday  and  Berry  v.  Slauahter  (c).  This  was  a  cause  of 
proving  the  will  of  Thomas  Chitty,  who  died  in  June,  1838, 
leaving  both  real  and  personal  estate ;  of  the  will,  executed  on 
the  day  of  his  death,  there  were  three  executors,  who  were 
also  residuary  legatees.  The  will  was  propounded  by  Mun- 
day and  Berry,  two  of  the  executors,  and  was  opposed  by 


m 


f)  [2  Curt  387.]  from  a  clerk  in  the  War  Office,  that 

r)  [See  also,  In  the  goodi  of  Toy,  the  parties  deceased  were,  at  the  time 

ihid.  328.1  their  wills  were  made,  in  actual  mi- 

(a)  rSCurteis,  368.]  litaiy  service.] 

{h)  [Probate  in  the  two  cases  re-  (c)  [2  Curteis,  72.1 
fmed  to  passed  upon  an  affidavit 
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Sectiout  18 
tnd  19. 

Section  ^. 


Cases  decided 
anderSect.20. 
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Emily  Slaughter,  one  of  the  next  of  kin :  Henry  Butterfieldi 
the  other  executor^  renounced  his  executorship  on  the  21st  of 
November,  1838,  but  the  proxy  of  renunciation  was  not  re- 
corded until  the  3rd  of  December.  He  likewise,  on  the  21st 
and  22nd  of  November,  conveyed  by  lease  and  release  of  the 
realty  and  assimiment  of  the  personalty,  his  share  of  the  resi- 
due, to  '^  Mr.  John  Munday,  his  heirs  and  assigns  for  ever,  to 
the  only  proper  use  and  behoof  of  the  said  John  Munday,  his 
heirs  and  assigns,  for  ever,*'  for  the  purpose  of  becoming  a 
witness  in  support  of  the  will :  his  competency  as  a  witness 
was  objected  to.  The  court  held,  first,  that  the  proxy  of 
renunciation  took  effect  from  its  date;  and  secondly,  that 
supposing  the  renunciation  to  be  invalid,  that  as  the  interest 
under  the  will  was  conveyed  by  the  deed  of  gift,  the  party  was 
a  competent  witness  under  the  17th  section. 

rSections  18  and  19  enact  that  wills  shall  be  revoked  by 
marriage  and  not  by  presumption. 

[^Sect.  20  enacts,  "  That  no  will  or  codicil,  or  any  part 
thereof,  shall  be  revoked  otherwise  than  as  (rforesaidj  or  hy 
another  will  or  codicil  executed  in  manner  hereinbefore  re^ 
quired,  or  by  some  toriting  declaring  an  intention  to  revoke 
the  same,  and  executed  in  the  manner  in  which  a  will  is  kere* 
inbefore  required  to  be  executed,  or  by  the  burning,  tearing, 
or  otherwise  destroying  the  same,  by  tne  testator,  or  by  some 
person  in  his  presence  and  by  his  direction,  with  the  intention 
of  revoking  tne  same," 

rHobbs  V.  Knight  (d).  A  party  duly  executed  a  will  in  1835, 
and  after  the  1st  of  January,  1838,  cut  therefrom  his  signa- 
ture ;  it  was  held,  first,  that  the  effect  of  such  act  was  to  be 
considered  with  reference  to  the  provisions  of  the  statute,  the 
34th  section  enacting  ^'  that  the  act  shall  not  extend  to  any 
will  made  before  1st  January,  1838,"  not  applying  to  any  act 
done  to  a  will  after  that  date ;  secondly,  that  the  cutting  out 
the  signature  amounted  to  a  revocation  of  the  will  under  the 
terms  "  tearing  or  otherwise  destroying  the  same,"  in  the  20th 
section  of  the  act. 

\^Stephe7is  v.  Taprell  {e).  This  was  an  allegation  propound- 
ing, by  direction  of  the  court  (/),  a  paper  as  the  will  of  Mr. 
Edward  Stephens,  a  solicitor  at  Bristol,  who  died  15th  March, 
1840,  leaving  a  son  and  daughter,  and  personal  property  to 
the  amount  of  about  25,000/.  The  paper  in  question,  which 
was  in  the  deceased's  handwriting,  simed  by  him,  and  attested 
by  two  witnesses,  when  found,  a  few  days  after  his  death, 
locked  up  in  his  office,  was  in  a  cancelled  state :  the  body  of 
the  will  was  struck  through  with  a  pen,  the  name  of  the  tes- 
tator was  crossed  out,  the  attestation  clause,  and  the  names  of 


{d)  [I  Curteis,  768.] 
(c)  [Ibid.  458.] 


(/)  [On  motion,  April  23, 1840.] 
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the  witnesses  were  likewise  run  through  with  a  j^en,  and  what  caies  dccWwi 
had  been  intended  for  a  codicil,  but  which  was  not  legally  ""^i' *•"*:*!• 
executed,  was  also  cancelled  with  a  pen.     The  judge,  after 
hearing  counsel  on  both  sides,  and  considerable  deliberation, 
pronounced  that  such  cancellation  was  not  a  revocation  under 
the  words  "  otherwise  destroying,"  of  the  statute. 

[[/« the  goods  of  John  Wilson  {g).  The  testator  in  this  case 
died  on  the  5th  of  February  last.  On  the  20th  of  January, 
1840,  being  ill,  he  gave  instructions  to  a  solicitor  to  prepare  a 
will,  which  he  executed  the  same  day.  Having  after  execution 
discovered  that  he  had  omitted  a  legacy,  he  directed  his  solicitor 
to  prepare  a  codicil  to  supply  the  omission.  The  solicitor  sug- 
gested that  it  would  be  better  to  make  a  new  will,  which  was 
done,  and  it  was  executed  on  the  21st  of  January;  consequently 
the  will  of  the  prior  day  was  revoked.  On  the  4th  of  February, 
being  desirous  to  bequeath  other  legacies,  he  directed  a  codicil 
to  be  prepared,  which  he  attempted  to  execute,  but  failed  through 
weakness,  and  on  the  5th  of  February,  the  day  of  his  death,  he 
had  a  new  will  prepared,  but  the  person  who  prepared  it  un- 
fortunately took  for  his  guide  the  will  of  January  20,  instead 
of  that  of  the  21st,  so  that  the  legacy,  to  include  which  the 
latter  was  expressly  made,  was  omitted. 

[[The  court  was  moved  that  the  two  papers  might  be  admitted 
to  probate  as  together  containing  the  will  of  the  deceased,  it 
being  clearly  his  intention  that  the  bequest  should  stand;  but 

QSir  H.  Jenner  was  of  opinion,  "  that  he  could  not  admit  to 
probate  a  paper  that  had  been  revoked,  and  there  was  no  other 
mode  of  supplying  the  omission." 

\^In  the  goods  of  Francis  Lambert  (A).  The  deceased,  Mr. 
Francis  Lambert,  of  Coventry-street,  goldsmith,  died  the  2nd 
of  February,  1841,  leaving  a  considerable  personal  estate.  In 
1835  his  solicitor  received  instructions  from  him  to  prepare  a 
will ;  and  he  prepared  a  draught  will,  and  afterwards,  in  March, 
1836,  another  draught,  and  left  a  fair  copy  of  the  draught 
(filling  nineteen  sheets  of  paper)  with  the  deceased  for  his  ap- 
proval. In  August,  1836,  the  deceased  produced  this  draugnt 
as  his  will,  and  had  the  same  attested,  and  in  July,  1837,  having 
made  certain  alterations,  he  had  them  likewise  attested,  and 
spoke  of  having  a  will  prepared,  but  stated  that  if  he  should 
be  prevented,  the  draught  was  executed  as  his  will.  After  his 
death,  this  draught  will  was  found  carefully  preserved  in  a  box, 
but  a  part  of  the  first  sheet  was  cut  away.  There  was  no  evi- 
dence when  this  was  done,  and  the  question  was,  as  to  the  form 
of  the  probate,  whether  as  the  will  now  stood  in  part  cancelled, 
or  as  it  originally  stood  with  the  legacies  contained  on  the  por- 
tion cut  out. 

(g)  [August  3,  1841.]  (A)  [August  3,  1841.] 
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cwej  derided  [[Sir  H.  Jciiner  was  of  opinion, "  that  it  was  immaterial  when 
— ^^-^ — '  the  act  was  done,  since,  according  to  his  conBtniction  of  the 
SOth  section  of  the  Will  Act,  a  wiU  may  be  revoked  in  part  by 
burning,  tearing,  or  otherwise  destroying,  and  he  had  held  that 
the  cutting  of  a  will  was  a  destruction  within  the  meaning  of  the 
statute,  if  done,  as  in  this  case,  witli  the  intention  of  revoking. 
He  therefore  decreed  probate  without  the  portion  cut  out,  as  it 
was  to  be  presumed,  by  the  deceased  himself,  with  the  inten- 
tion of  revoking  those  legacies." 

&Tn  thegocds  of  Alfred  Shirley  (Jan.  15,  1841),  the  court 
,  that  the  marriage  of  a  testator  after  the  date  of  a  will 
executed  prior  to  the  late  act,  did  not  revoke  it ;  but  the  court 
expressed  its  regret  that  this  decision  was  on  an  ex  parU 
motion,  and  without  the  advantage  of  hearing  counsel  on  the 
other  side. 

]^Crump  V.  Berry  and  another.  This  was  a  question  re* 
specting  a  codicil  propounded  as  part  of  the  testamentary  dis- 
position of  Ellen  Vole,  spinster,  of  Bewdley,  who  died  at 
Cheltenham,  1st  June,  18^,  aged  sixty-nine.  On  her  death, 
her  executors  proved  a  will  dated  in  1830,  and  three  codicils, 
dated  in  1840.  They  were  afterwards  called  upon  to  prove 
the  codicil  in  question,  which  was  dated  in  November,  1833, 
and  by  which  the  testatrix  gave  her  interest  in  certain  premises, 
of  which  she  was  mortgagee  in  possession,  to  the  widow  of  a 
deceased  cousin.  This  paper  was  deposited  in  a  trunk,  con- 
taining plate  and  other  articles  of  value,  left  with  a  fiiend  of 
the  testatrix,  at  Bewdley,  when  she  went  to  Cheltenham,  in 
May,  1810,  and  when  found,  it  had  the  date  of  the  year,  the 
month,  and  the  name  of  the  testatrix,  carefully  obliterated  by 
being  run  through  with  a  pen.  The  paper  was  attached  to  the 
deed  of  mortgage.  The  deceased  had  allowed  Mrs.  Crump 
(the  legatee  named  in  the  codicil)  to  live  on  the  premises  rent- 
free,  except  for  one  half-year,  in  1834,  for  which  she  paid 
rent.  The  question  was,  whether  the  cancellation  took  place 
before  or  after  the  Will  Act  came  into  operation ;  the  court 
observing,  that  no  inference  could  be  drawn  fi'om  the  circum- 
stances, and  that  therefore  it  must  hold,  as  in  Pechell  v.  Jenr 
kinson,  that  the  party  knew  what  the  requisites  of  the  law 
were ;  and  then  adverting  to  the  fact  that  the  deceased  bad 
deposited  her  will  in  a  different  place  from  the  codicil,  said  the 
presumption  was,  that  the  cancellation  was  made  animo  reoo^ 
candi  before  the  Will  Act  came  hito  operation. 

In  the  goods  of  Frederick  Brown  Colberg  (June  19,  1841)* 
The  will  was  made  by  testator,  September  3,  1840 ;  he  subse- 
quently tore  it ;  but  an  affidavit  was  made  to  prove  that  he  did 
so  in  a  fit  of  momentary  rage,  and  repented  of  the  act,  and 
declared  that  he  did  not  mean  it  to  be  a  revocation :  it  was 
argued,  that  not  being  torn  animo  revocandi,  it  did  not  fall 
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under  the  act  The  court  said  it  was  a  primA  facie  revo- 
cation;  that  although  the  motion  was  unopposed^  there  must 
be  a  decree  taken  out  against  the  next  of  Kin,  or  a  proxy  of 
consent  from  them  before  probate  was  allowed  to  issue. 

QThe  Slst  section  enacts,  *'  That  no  obliteration,  interline^  Section  si. 
atian,  or  other  alteration  made  in  any  will  after  the  execution 
thereof  shall  be  valid  or  have  any  effect,  except  so  far  as  the 
words  or  effect  of  the  will  before  such  alteration  snail  not  be 
apparent,  unless  such  alteration  shall  be  executed  in  like  manr 
ner  <u  hereinbrfore  is  required  for  the  execution  of  the  will; 
but  the  will,  with  such  alteration  as  part  thereof,  shall  be 
deemed  to  be  duly  exeaited  if  the  signature  of  the  testator  and 
the  subscription  of  the  witnesses  be  made  in  the  margin  or  on 
some  other  part  of' the  will  opposite  or  near  to  such  alteration^ 
or  at  the  foot  or  end  of  or  opposite  to  a  memorandum  referring 
to  such  alteration,  and  written  at  the  end  or  some  other  part 
rfthewiUr 

]^In  the  goods  of  John  Livock  (g).  The  deceased  left  a  will,  Caiet  decided 
dated  22nd  February,  18S7,  in  which  there  had  been  a  legacy  »»^^»^'^'« 
of  three  or  five  hundred  pounds  to  John  Bennett ;  in  March, 
18S8,  the  deceased  erased  the  word  three  or  five,  (whichever  it 
was,)  and  inserted  the  word  one.  This  alteration  was  not 
attested  as  required  by  the  section  given  above.  Sir  Herbert 
Jenner :  It  is  impossible  to  maintain  that  the  word  one,  which 
has  been  substituted,  can  stand.  The  34th  section  is  also  worthy 
of  consideration,  which  declares  that  the  act  shall  not  extend 
to  wills  made  before  the  1st  of  January,  1838;  now,  the  inter- 
pretation which  the  court  puts  upon  this  clause  is  this,  that 
the  act  shall  not  extend  to  any  will  made  between  the  passing 
of  the  statute  (the  3rd  of  July  1837)  and  the  1st  of  January, 
1838,  but  that  in  any  alterations  made  after  January,  1838,  to 
wills  peviously  executed,  the  requisites  of  the  act  must  be 
complied  with.  Probate  to  pass  of  the  will  in  blank  without 
the  word  one. 

\^In  the  goods  of  James  Beavon  (A).  The  testator,  after  the 
execution  of  his  will,  having  partly  erased  the  word  "four,"  and 
substituted  the  word  "  five,'  the  alteration  not  being  attested, 
probate  of  the  will  passed  as  it  originally  stood,  the  word  four 
Deing  sufficiently  apparent  upon  the  paper.  In  the  goods  of 
Sir  Charles  Ibbetson  (i),  obliterations  and  erasures  had  been 
made  after  the  execution  of  the  will :  the  court  ordered  them 
to  be  carefully  examined  by  persons  accustomed  to  inspect 
writings :  probate  eventually  passed  with  the  parts  destroyed 
in  blank,  as  the  original  words  could  not  be  decyphered. 

\^Brooke  (formerly  Reeve)\.  Kent,  The  Prerogative  Court  of 

(g)  [1  CuTteis,  906.1  (i)  [2  Curteis,  337.] 

(A)  [2  Curteis,  369.] 
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c^srs  j.::..i..*  C  17! .e -'jurv,  •:■!  'X.xi  lo^h  Februan'.  184^),  rejected  an  allegation 
.iwifTX^:«.ai.  pr,,p,,^inj[p;r  -;^^[  prAvin:!  probateof  the  will, as  it  originally  stood, 
oi'  Mr.  \\  illiam  Brooke,  who  died  on  the  28th  of  June,  1839,  the 
will  N?arin^  date  the  I5th  of  Julv,  1837,  with  a  codicil  dated  the 
sanw  \ear.     Bv  the  will  i  which  disposed  of  real  and  personal 
c<rAte.  and  was  executed  in  the  presence  of  three  witnesses) 
the  te<titor  empowered  each  of  the  persons  made  tenants  for 
lite  of  his  real  estates  diereby  devised,  to  appoint  to  the  use  of 
any  wonun  ho  nii;^ht  many,  for  her  life,  as  tier  jointure,  200i. 
a  year,  is^uin^  out  of  the  said  estates.    The  allegation  given  in 
by  Mr.  John  Brooke  heretotbre  Reeve\  one  of  the  executors, 
JCAinst  th^'  other  executor,  pleaded  that  on  the  26th  of  June, 
ISS8.  the  :es:aror.  with  a  knife,  erased  this  amount  of  annual 
join!ua\  arid  altorvd  the  sum  to  UXV.,  writing  under  the  clause 
ot  attesta::on.  a:  the  end  of  the  will,  a  memorandum  of  what 
the  a!:era:ion<  werv  vw  .  and  signing  the  same;  but  they  were 
ttoc  a::e*tcvl  i^rt'cably  :o  the  new  act>.     The  allegation  exhi- 
btc^l  :he  dratt  of  the  will,  containing  the  words  as  they  origi- 
imIIv  s:ood.     The  judge  in  the  court  below)  held  that,  although 
nochiniT  could  be  more  clear  than  the  intention  of  the  testator — 
namely,  to  reduce  the  annual  charge  upon  his  estates  for  join- 
ture from  500/.  to  IW.*/. — yet  the  alteration,  not  being  executed 
in  the  presence  of  two  witnesses,  was  void  under  the  21st  sec- 
tion of  the  act,  "  except  so  far  as  the  words  or  efiect  of  the 
will  before  such  alteration  was  not  appirent  :**  and  the  testator 
having  erased  the  words  so  as  to  render  the  original  sum  not 
apixirent,  he  could  not  pronounce  for  either,  the  court  not  being 
at  liberty  to  admit  other  evidence  than  appeared  on  the  &ce 
of  the  will  itself.     The  case  was  appealed  to  the  judicial  com- 
mittee of  the  Privy  Council,  which  reversed  the  judgment  of 
the  court  below.     Dr.  Lushington  delivered  their  Lordships*  (n) 
judgment.     And  after  discussing  the  objects  of  the  new  ac^ 
and  the  alterations  etlecteil  bv  it  in  the  testamentarv  law  of  this 
country,  he  rt*ad  the  iJOth  and  21st  section  of  the  statute,  and 
observed,  '*  The  first  point  for  consideration  as  to  this  section 
is,  whether  intention*  must  not  accompany  the  acts,  in  the 
same  way  as  it  must  accompany  the  acts  mentioned  in  the  20th 
section.     Unless  this  construction  Ix?  given  to  the  21st  section 
(as  it  must  necessarily  be  applied  to  the  20th)  some  very  ab^'ird 
consequences  might  follow.     Burning  or  tearing  a  will,  witl.v   t 
intention  to  revoke  it,  would  not  revoke  the  instrument,  or  any 

(/;i)  [•' The  erasures  ill  the  twenty-  out,  and  the  word  'two*  put  in  iti 
third  lino  of  the  sixth  sheet,  the  word  place, — by  me,  William  Brooke,  June 
'  twi»'  taken  out,  and  the  word  'one'  the  twenty-sixth,  one  thousand  eight 
put  in  its  nl.ice;  and  in  the  first  line  hundred  and  thirty-eight"] 
1)1' the  seventh  sheet,  the  word  'four*  («)  [Mr.  Baron  Parke,  Ld.  Den- 
taken  out,  and  the  word  *  two '  put  in  man,  Ld.  Brougham,  Dr.  Lushing- 
ilH  plaee ;  and  in  the  fifth  line  of  the  ton.] 
Bim'iiih  Jihcot,  the  word  'four'  taken 
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part  of  it;  but  obliteration,  without  intention,  might  render  Cawuecidwi 
ineffectual  the  most  important  part.     The  legislature  never  *^---  ' 

could  mean  that  intentioii  should  be  indispensable  to  give  effect 
to  burning  or  tearing,  and  not  to  obliteration  with  ink,  or  some- 
thing similar.  In  all  these  cases,  under  the  statute  of  frauds, 
and  under  this  act,  intention  then  is  indispensable.  Under  the 
former  statute,  to  burn,  or  to  tear,  or  to  obliterate,  a  part  of  a 
will^  was  ^together  a  nullity,  if  such  act  was  done  sine  aidmo 
revacandi,  and  only  for  the  purpose  of  making  immediately 
some  new  disposition  or  alteration;  and  if  from  want  of  com- 
pliance with  the  statutory  regulations  such  new  disposition  or 
alteration  could  not  take  effect,  then  the  burning,  tearing,  or 
obliteration,  in  no  degree  revoked  the  will,  but  it  remained  in 
full  force,  as  if  nothing  had  been  done  to  it.  Similar  principles 
must  be  applied  to  cases  under  the  present  statute :  there  is 
nothing  in  the  statute  which  tends  to  a  contrary  conclusion. 
Then  how  is  the  intention  of  the  testator  to  be  ascertained  in 
this  and  other  similar  cases  ?  Precisely  by  the  same  rules 
of  evidence  which  were  applied  to  wills  whilst  the  statute  of 
frauds  was  in  force — the  same  evidence  that  was  received  in 
Sibb  V.  Thomas  (p)  and  Onyons  v.  Tyrer  {p),  and  in  all  the 
subsequent  cases.  In  the  present  case  there  is  abundance  of 
proof  (assuming  the  facts  stated  in  the  allegation  to  be  true) 
that  the  testator  did  not  intend  to  revoke  absolutely ;  he  meant 
to  revoke  by  substituting  different  sums  for  those  originally 
devised.  The  alterations  cannot  take  effect,  because  they  arc 
not  executed  according  to  the  statute.  Therefore,  in  con- 
formity with  the  old  established  principles,  and  a  long  train  of 
decisions,  the  revocation  is  ineffectual,  and  the  will  must  stand 
in  its  original  state.  The  handwriting  of  the  testator,  and  the 
paper  intended  for  a  codicil,  establish  all  the  necessary  facts 
on  which  to  found  this  conclusion.  The  effect  of  this  is,  that 
their  lordships  agree  with  the  court  below  in  considering  this 
case  to  fall  within  the  statute ;  but  they  conceive  that  the  point 
to  which  I  have  more  particularly  adverted  was  not  directly 
brought  under  the  consideration  of  the  learned  judge,  namely, 
that  this  was  not  an  absolute  revocation,  but  merely  an  inten- 
tion to  revoke  by  substituting  an  alteration.  The  learned 
judge  in  the  court  below  rejected  the  allegation  pleading  the 
&cts  and  requiring  probate  of  the  paper  in  its  original  state. 
Their  lordships  are  of  opinion  that  they  must  reverse  the 
decree  of  the  court  below,  admit  the  allegation,  and  reject  the 
all^ation  given  in  in  this  court,  retaining  the  cause  (y)." 
ph  the  goods  of  William  Green  (r),  the  court  ordered  a 

(a)  [2  W.  Black.  1043.]  in  its  original  state,— all  costs  to  be 

Ip)  [1  P.  Wms.  345.1  paid  out  of  the  estate.] 
Ig)  [The  facto  being  admitted,  their        (r)  [August  3,  1841.] 
Lorasnips  decreed  probate  of  the  will 
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motion  to  stand  over,  to  see  whether  the  words  in  the  original 
will  could  be  deciphered :  observing  that  '*  afterwards  the  court 
may  hart  to  determine  whether  it  can  supply  illegibilities 
aliunde  ;  the  decision  of  the  PriTT  Council  narii^  established 
only  that  where  there  is  a  contingent  reToaUion,  matter  aliunde 
mav  be  referred  to,  here  there  was  an  abwolute  relocation." 

[[Wherever  the  case  is  bare  of  circumstances  the  court  win 
preTuroe  that  the  part}*  knew  what  the  requisites  of  the  law 
were  (r).  But  where  the  motion  to  grant  probate  of  a  will 
with  unattested  alterations  is  opposed,  the  court  will  leave  the 
party  to  propotmd  the  will,  and  not  pronounce  for  it  on  mo- 
tion i$). 

[[/a  the  goods  of  W.  Strattan^  alterations  unattested  in 
a  will  were  afterwards  ratified  by  a  codicil  as  follows :  **  And 
in  all  other  respects  than  as  aforesaid  I  do  hereby  ratify  and 
confirm  my  said  will."  Sir  H.  Jeimer  said:  ''  it  seems  to 
me  that  where  a  codicil  is  executed  after  alterations  made  in 
the  will,  at  the  request  and  in  the  presence  of  the  testator,  and 
he  proceeds  to  execute  the  codicil,  it  is  in  fact  a  republication 
of  the  will.  I  incline  to  think  that  that  is  the  proper  eon- 
struction  of  the  act  I  should  not,  without  argument,  lay  it 
down  as  a  precedent ;  but  where  tfie  codicil  ratifies  nid  con- 
firms the  will,  I  incline  to  hold  that  it  is  ratified  and  confirmed 
as  it  stood  at  the  time  the  codicil  was  executed*  I  do  not 
mean  to  confine  myself  in  future  cases ;  but  in  this  case,  decree 
probate  of  the  will  as  it  now  stands."* 

rSereral  other  cases  (^)  of  obliterations,  &c.  have  been 
decided  by  the  Prerogative  Court,  but  they  all  fall  imder  the 
principle  of  the  foregoing  decisions.  It  should  be  observed, 
as  a  point  of  practice,  tliat  the  court  will  not  allow  anv  motion 
upon  papers  of  this  description  to  be  made  to  it  in  the  aiter' 
native  («),  that  is  to  say,  to  grant  probate  with  or  without  die 
alterations ;  a  specific  motion  must  be  made  to  it. 

(r)  TPechell  ▼.  Jenkimony  2  Curt,  ramption  that  both  wtreexaoated  be- 

273;  Cronip  T.  Berry,  ifc.  Jan.  20,  foR  1838;    of  W,  StnUtan  wuk  tf 

1841 ;    aiid  In  the  goodi  of  Banm  Sophia  Ciaveil,  March  16,  1S41;  k 

ILenltj/,  Feb.  11,  ]84n  C.  Hawkim  and  ofH.  Limtt^  AxA 

(g)  [i/i  the  goodt  q;  George  Jack-  19,  1841 ;  of  George  Hartley  ana  cf 

urn,  June  29, 1841,  and  of  John  Fer-  Francet  Sneil,  Juljr  8,  1841 ;  uTJL 

guton  Smith,  April  26, 1841.]  £.  PhU^  May  12, 1841 ;  ^fyff'f 

(0  [/n  thegoodi  ofB^inf  2Curt.  4  Jurist,  1016.    Sometunet  a  wai»- 

332  ;    itf  Johanna   Kiernan  and  of  mark  is  held  to  be  a  preaumptioa  oC 

Maria   Susannah   Biiylis,    Nov.   14,  the  date.     In  the  goodi  cfjCmfl^, 

1811;  of  Lord  Hcnhy,  Feb.  1 1, 1 84 1 ;  5  Jurist,  1041 .] 

of  Richard  Colet,  Not.  14,  1840—  (u)  lln  the  goodi  of  Pmrke,JvfyS, 

tcfi  a  will  dated  1833,  a  codicil  unat-  1841.] 
tested ;  court  pronounced  for  the  pre- 
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It  appears  to  have  been  a  matter  6f  great  controversy  Uj  l.  Orinn 
ivliom  th6  pfobate  of  wills  and  granting  administration  did  ofthe  Ju- 
ori^flttly  belong,  and  whether  these  were  matters  entirely  of  J^^cuon. 
MUnesiastical  cognizance ;  but  it  seems  now  to  be  the  better 
opinion,  that  the  probate  of  testaments  did  not  originally  belong 
to  the  ecclesiastical  jurisdiction,  but  to  the  county  court,  or  to 
the  court  baron  of  the  respective  lord  of  the  manor  where  the 
testator  died,  as  all  other  matters  did(x). 

The  truth  is,  there  were  wills  before  there  was  any  eccle- 
siastical hirisdiction ;  and  consequently  the  cognizance  thereof 
pertained  then  solely  to  the  civil  magistrate.  After  the  esta- 
blishment of  Christianity  and  of  the  ecclesiastical  jurisdiction 
in  England,  until  the  time  of  the  Conquest,  the  courts  eccle- 
siastical and  temporal  were  conjoined,  the  bishop  and  earl 
sitting  together  for  the  transaction  of  business  in  the  county 
cotirt.  Upon  the  separation  of  the  courts  in  the  time  of  King 
Wmiam  the  First  (y),  it  doth  not  appear  unto  which  of  the 
two  jurisdictions  the  cognizance  of  wills  immediately  acceded^ 
AbI  80  early  as  the  reign  of  King  Henry  the  First,  Sir  Henry 
Spehnaft  observes  that  in  Scotland  the  cognizance  of  wills 
belonged  to  the  ecclesiastical  jurisdiction ;  and  he  adds,  doubt- 
leas  uien  also  in  England.  And  Glanvil  doth  testify  thus 
much  in  the  time  of  King  Henry  the  Second ;  who  saith,  that 
if  there  be  any  dispute  concerning  a  testament,  the  same  is  to 
be  heard  and  determined  in  the  Court  Christian  (z). 

And  in  the  preamble  of  the  statute  of  the  18  Ed.  3,  stat.  3, 
c  6,  it  is  expressed  that  causes  testamentary  notoriously  pertain 
to  ike  cognizance  of  holy  church^ 

[x)  2  Bac  Abr.  398.  [Exon.  (£.)]        (i)  Spelm.  Rem.  132. 
f)  See  title  Couitfl. 


a 


I>9i>  mUlfS— Probate. 

ori|;iii  oMhu  Ncvcrtlielcss,  from  the  constitutions  and  laws  which  were 
made  of  ancient  time  against  lords  of  manors  detaining  the 
goods  of  the  deceased  in  prejudice  of  their  creditors,  of  their 
families,  and  of  their  souls,  it  seemeth  that  the  lords  of  manors 
did  for  some  time  retain  a  jurisdiction  with  respect  to  the  goods 
of  their  deceased  vassals.  And  from  this  source  possibly  may 
be  deduced  the  power  of  granting  probate  of  wius  and  admi- 
nistration of  intestates'  effects  that  still  remaineth  in  divers 
manors.  Which  power  having  been  enjoyed  time  out  of  mind, 
and  without  interruption,  is  allowed  to  be  good.  And  where 
the  lord  of  a  manor  hath  the  probate  of  testaments  within  his 
manor,  if  such  will  be  proved  in  the  ecclesiastical  court,  a  pro- 
hibition lieth ;  because  the  jurisdiction  thereof  belongeth  to 
another ;  else  the  party  might  be  doubly  vexed  (a). 

The  granting  of  probates  of  wills  regularly  belongs  to  the 
ecclesiastical  courts ;  but  some  courts  baron  have  this  right  by 
prescription,  as  the  manor  of  Mansfield,  and  those  of  Cowle 
and  Caversham  in  Oxfordshire  (6). 

But,  excepting  in  such  like  particular  cases,  it  is  now  certain, 
however  it  might  have  been  formerly,  that  the  spiritual  court  is 
the  only  court  that  hath  jurisdiction  of  the  probate  of  wills; 
and,  as  incident  to  such  jurisdiction,  hath  power  to  determine 
all  those  matters  that  are  necessary  to  the  authenticating 
thereof  (c). 

And  the  reason  why  the  probate  of  testaments  hath  been 
given  unto  spiritual  men,  is,  because  it  is  to  be  intended  that 
they  have  more  knowledge  what  is  for  the  profit  and  benefit 
of  the  soul  of  the  testator  than  laymen  have ;  and  that  they 
will  look  more  than  laymen  that  the  debts  of  the  deceased  be 
paid  and  satisfied  out  of  his  goods,  and  that  they  will  see  his 
will  performed,  so  far  as  his  goods  will  extend  (d). 
Bifthop.  And,  generally,  the  person  before  whom  the  testament  is  to 

be  proved  is  the  bishop  of  the  diocese  where  the  testator 
dwelled,  or  his  officer  (e). 

(cr)  5  Co.  73  ;  2  Bac.  Abr.  402.  to  sue  for  legacies  left  to  pious  uses, 

(b)  Wentworth's  Off.  of  Executor,  such  as  to  support  the  poor,  redeem 

43.     [See  also  Swinb.  pt.  6,  s.  11,  captives,  &c.    But  he  prohibits  them 

pi.  3.]  from   proving    or    registering  wills, 

(r)  2  Bac.  Abr.  398.  which  it  appears  they  had  attempted, 

(d)  Perk.  213.    The  reader  will  confining  tnat  power  to  the  secular 

find  the  jurisdiction  of  the  ccclcsias-  magistrate.     Cod.  1,  3,  41;   and  6, 

tical  courts  in  wills  traced  with  great  23,  23.    It  is  remarkable  that  before 

learning  in  Ch.  B.  Gilbert's  argument  the  introduction  of  Christianity  the 

in  the  case  of  Murriot  v.  Marriott  pontifical  college  at  Rome  could  com- 

Gilb.  Eq.  Rep.  203;  and  Stra.  666.  pel  an  heir  to  perform  the  will  of  the 

This  power  appears  to  have  been  as-  deceased  in  certain  cases  where  no 

sumed  by  them  by  degrees,  afler  the  action  was  given  by  the  civil  law,  as 

charter  of  Will.  I.  separated  the  ec-  where  a  monument  was  to  be  erected, 

clesiastical  from  the  hundred  or  county  Dig.  5,  3,  50.    [See  alto  the  preface 

court  See  tit  CottttS.  In  the  Roman  by  Dr.  Phillimore  to  Sir  GeoigQ  Lee's 

law,  we  find  that  Justinian,  Cod.  1, 3,  Reports. — Ed.] 

28,  enables  bishops  or  their  superiors  (e)  Swin.  427. 
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Archdeacons,  as  such,  have  no  power  to  grant  probate  or  Airhdearout 
commit  administration,  although  most  archdeacons  in  England 
do  it;'  but  they  do  it  not  as  archdeacons,  but  by  a  prescriptive 
right  (/). 

But  there  are  also  certain  peculiar  ecclesiastical  jurisdictions  Peculiar  ri/). 
where  by  prescription  or  composition,  or  other  special  title,  the 
probation  or  approbation  of  the  testaments  of  such  as  dwell 
and  die  within  those  places  doth  appertain  to  the  judge  of  that 
peculiar  (A). 

Concerning  which  it  is  ordered  by  Canon  126  as  followeth : 
"  Whereas  deans,  archdeacons,  prebendaries,  parsons,  vicars, 
and  others  exercising  ecclesiastical  jurisdiction,  claim  liberty  to 
prove  last  wills  and  testaments  of  persons  deceased  within  their 
several  jurisdictions,  having  no  known  or  certain  registers,  nor 
public  place  to  keep  their  records  in  ;  by  reason  whereof  many 
wills,  rights,  and  legacies,  upon  the  death  or  change  of 
such  persons  and  their  private  notaries,  miscarry  and  cannot 
be  found,  to  the  great  prejudice  of  his  majesty's  subjects  ;  we 
therefore  order  and  enjoin,  that  all  such  possessors  and  exer- 
cisers of  peculiar  jurisdiction  shall,  once  in  every  year,  exhibit 
into  the  public  registry  of  the  bishop  of  the  diocese,  or  of  the 
dean  ana  chapter  under  whose  jurisdiction  the  said  peculiars 
are,  every  original  testament  of  every  person  in  that  time 
deceased,  and  by  them  proved  in  their  several  peculiar  juris- 
dictions, or  a  true  copy  of  every  such  testament,  examined, 
subscribed,  and  sealed,  by  the  peculiar  judge  and  his  notary. 
Otherwise,  if  any  of  them  fail  so  to  do,  the  bishop  of  the 
diocese  or  dean  and  chapter,  unto  whom  the  said  jurisdictions 
do  respectively  belong,  shall  suspend  the  said  parties  and  every 
of  them  from  the  exercise  of  all  such  peculiar  jurisdiction  until 
they  have  performed  this  our  constitution." 

All  testaments  are  proved  and  administrations  granted  in  2.  Where 
the  prerogative  court  of  the  several  archbishops  respectively,        ^  ^ 
where  the  party  dying  within  the  province  of  such  archbishop  ^i^^j^  ^^ 
hath  bona  notabilia  in  some   other  diocese  than  where  he  Bonanota- 
dieth  (A).  *"'^^'^- 

And  this  power  is  reserved  in  the  statute  of  frauds  and  per- 
juries ;  by  which  it  is  provided,  that  "  nothing  in  the  said 
statute  shall  extend  to  alter  or  change  the  jurisdiction  or  right 
of  probate  of  wills  concerning  personal  estates,  but  that  the 
prerogative  court  of  the  Archbishop  of  Canterbury  and  other 
ecclesiastical  courts,  and  other  courts  having  right  to  the  pro- 
bate of  such  wills,  shall  retain  the  same  right  and  power  as 
they  had  before  in  every  respect,  subject  nevertheless  to  the 
rules  and  directions  of  the  said  act  (/). 

(/)  Gibs.  478.  pt.  6,  a.  11.] 

(g)  [See  title  ^nnUav,  vol.  iii.]  {k)  4  Inst.  335. 

(A)  Swin.  427.  (/)  29  (Jar.  2,  c.  3,  s.  24. 

(i)  [Godolph.  p.  1,  c.  22  ;  Swinb. 
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Bamameta-        And  by  the  statiitc  of  the  23  Hen.  8,  c.  9,  ss.  5,  7,  (which 

— '^' directeth  that  persons  shall  not  be  cited  out  of  their  proper 

diocese,)  it  is  enacted,  that  '^  the  same  shall  not  extend  to  thfi 
prerogative  of  the  Archbishop  of  Canterbury  for  calling  any 
person  out  of  the  diocese  where  he  shall  be  inhabiting,  for 
probate  of  any  testament ;  nor  shall  be  in  any  wiae  prejudidal 
to  the  Archbishop  of  York,  concerning  probate  of  teatanienti 
within  his  province  and  jurisdiction,  by  reason  of  any  prere- 
gative." 

The  law  concerning  this  matter  is,  that  five  pounds  is  the 
sum  or  value  of  notable  goods.  But  where  by  composition  or 
custom  in  any  county,  bona  notabilia  are  rated  at  a  greater 
sum,  the  same  is  to  continue  unaltered ;  as  in  the  diocese  of 
London  it  is  ten  pounds  by  composition  (m). 

[[There  had  been  some  doubt  with  respect  to  the  value  to 
which  goods  must  amount  in  order  to  be  considered  bona  noti^- 
bilia,  but  this  had  been  settled  since  the  93d  canon,  which  see 
below. — Ed.]] 

If  he  who  dieth  had  goods  in  both  dioceses  to  the  amount 
of  5/.  in  the  whole,  the  same  shall  be  bona  notabilia^  and  con-^ 
sequently  under  the  archbishop's  jurisdiction  (n). 

Holle  says :  '^  If  a  man  dietn  in  one  diocese,  not  having  any 
goods  there,  but  had  bona  notabilia  in  another  diocese,  this 
shall  be  sufficient  bona  notabilia  for  the  archbishop  to  grant 
administration :  because  the  ordinary  where  he  dieth,  by  the 
law  is  to  take  as  great  care  of  the  testator  and  of  his  goods,  as 
the  other  ordinary  where  the  goods  are."  And  he  aaith  Mr. 
Sclden  told  him,  that  he  had  been  informed  by  those  of  the 
Court  Christian,  that  this  is  the  usual  course  there  (o). 

But  if  a  man  die  upon  a  journey,  the  goods  that  he  then  hath 
about  or  with  him,  shall  not  be  as  bona  notabilia,  to  cause  ad- 
ministration to  be  committed  or  the  will  to  be  proved  in  the 
prerogative  (p), 
WiftidM  In  By  the  statute  of  the  4  Anne,  c.  16,  s.  S6,  "  Whereas  great 
**nfi?^**^"  trouble  and  expense  is  frequently  occasioned  to  the  widows 
and  orphans  of  persons  dying  intestate  to  monies  or  wages  due 
for  work  done  in  her  majesty's  yards  or  docks  by  disputes 
happening  about  the  authority  of  granting  probate  of  the  wills 
and  letters  of  administration  of  the  goods  and  chattels  of  such 
person;  for  the  preventing  thereof,  it  is  enacted,  that  the  power 
of  granting  probates  of  the  wills  and  letters  of  administration 
of  the  goods  and  chattels  of  such  persons  is  hereby  declared  to 
be  in  the  ordinary  of  the  diocese,  or  such  other  persons  to  whom 
the  ordinary  power  of  probate  of  wills  or  granting  letters  of  ad- 
ministration do  belong,  where  such  persons  shtdl  respectivelv 
die ;  and  tliat  the  wages  or  pay  due  from  the  queeu  to  such 

(m)  4  Inst.  335.  (o)  1  Rolle'a  Abr.  909. 

(n)  I  RoUe's  Abr.  908,  909;  [Ex.        (p)  Swin.  a.  438,  439  {    [JXw  v. 
1,  pi  7.]  Owens,  2  B.  Ap  AcL  433.] 
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penonf  for  woric  done  in  any  of  the  yards  or  docks^  shall  not  ^j^  "•'^ 

be  taken  or  deemed  to  be  bona  notabilia  whereby  to  found  the 

jurifidiction  of  the  Prerogative  Court*' 

Debts  owing  to  the  testator  are  bona  notabilia,  as  well  as  Deixt  where 
goods  in  possession  (9).  ^  ~'«- 

And  they  shall  be  bona  notabilia  in  that  diocese  where  the 
bonds  or  other  specialties  be,  and  not  where  the  debtor  inha- 
bits (r). 

But  if  the  debts  be  only  by  simple  contract,  without  specialty, 
then  they  are  to  be  esteemed  bona  notabilia  in  that  place  where 
the  debtor  is  (s). 

Judgments  obtained  in  the  courts  at  Westminster,  upon  ac-  jodgmeots 
tions  laid  in  the  country,  are  bona  notabilia,  not  where  the  JJg^if***^' 
action  was  laid,  but  where  the  judgment  was  obtained,  because 
the  record  is  there  (0* 

[^So  are  mortgages  for  years (te).  An  annuity  for  years  out 
of  a  parsonage  is  bona  notabilia  where  the  parsonage  is  {x). — 
Ed^ 

E.,  12  Will.  8,  Billiard  v.  Cox  (y).  In  debt  by  an  adminis- 
trator on  an  administration  committed  by  the  Bishop  of  London, 
the  defendant  pleaded  in  bar,  that  the  intestate  at  the  time  of 
bis  death  was  resident  in  another  diocese.  And  it  was  held 
good  upon  demurrer.  And  by  the  court :  "  The  simple  con-  simple  con. 
tract  debts  are  personal,  and  administration  must  be  committed  *'**'  ^^^^ 
of  them  where  the  party  dies.  And  if  a  man  hath  two  houses 
in  several  dioceses,  and  lives  most  at  one,  but  sometimes  goes 
to  the  other,  and  being  there  for  a  day  or  two,  dies ;  adminis- 
tration of  his  personal  estate  shall  be  granted  by  the  bishop  of 
this  diocese^  lor  he  was  commorant  there,  apd  not  there  as  a 
traveller," 

A  bill  of  exchange  shall  be  said  to  be  bona  notabilia  where  biiu  of  ex- 
the  debtor  is,  and  not  where  the  bill  is,  for  it  is  no  specialty  in  ^*^**' 
law ;  for  if  an  executor  pays  debts  upon  simple  contract,  or 
suffers  judgment  to  pass  against  him,  in  such  actions  he  may 
plead  such  payment  or  judgment  in  bar  to  an  action  upon  a  bill 
of  exchange  (2). 

In  case  lands  be  given  to  executors  for  payment  of  debts  or  Unds  for 
legacies,  it  seemeth  that  this  shall  not  be  bona  notabilia,  although  f)ibu*are^' 
it  be  assets  (a).     VVide  infra,  '*  Payment  of  Debts''^  "**^ 

rin  Coates  v.  Erown(b),  Sir  J.  Nicholl  said,  "  The  deceased  What  are 
in  Tiis  lifetime  bargained  and  sold  an  estate  at  Ivington,  over  w/te?  "*'*" 
which  consequently  he  had,  or  «at  least  assumed,  a  disposing 
power,  to  one  Cooper,  resident  without  the  jurisdiction  of  his 

9)  1  Rollers  Abr.  909.  pi.  2.] 

r)   Ibid.    [Went.  Off.  Ex.   107,        {x)  [Dyer,  305  a,  in  maigin.] 
14th  edit. ;  Com.  Dig.  tit.  Adminis-        {y)  1  Salk.  37. 
tration  (B.  4.)]  \s)  Yeoman  v.  Brathhawt  3  Salk. 

(5)  Went  Off.  Ex.  110, 14tb  edit.  164. 

(0  Carih.  148.  (a)  [Went  Off.  Ex.  14th  edit] 

(tt)  [1  Ougbton,  tit  6,  s.  1,  n.  (a),        (6)  [1  Addams,  R.  348.] 
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^y^^^^      diocesan,  the  Lord  Bishop  of  Hereford;  and  that  there  actually 
buia.  subsists  on  the  part  of  his  estate  a  claim  against  Cooper  for  a 

sum  not  exceeding  5L  in  respect  of  and  due  as  upon  that  pur- 
chase ;  and  this  in  my  judgment  is  fully  sufficient  evidence  of 
bona  notabilia  to  warrant  the  court's  compelling  this  party  to 
give  up  the  will  pursuant  to  its  monition.'*  But  the  court  has 
refused  to  enforce  a  monition  to  transmit  an  original  will  proved 
in  an  inferior  jurisdiction,  where  there  was  only  a  naked  trust 
out  of  that  jurisdiction,  and  has  granted  instead  a  limited  ad- 
ministration. It  seems  doubtful  whether  in  all  cases  naked 
trusts  will  create  bona  notabilia  (c).  It  has  been  held  if  a 
bond  be  but  for  5/.,  to  secure  the  payment  of  a  less  sum, 
although  the  bond  be  forfeited,  this  does  not  constitute  bona 
notabilia  {d).  Stock  in  the  public  funds  is  supposed  to  be 
within  the  province  of  Canterbury  (e) ;  and  it  should  seem  that 
such  property  is  bona  notabilia  in  the  diocese  of  London  (/)• 
A  lease  for  years  of  the  value  of  5/.  will  constitute  bona  nota- 
bilia{g).  If  a  canal  runs  through  both  provinces,  it  seems  that 
probate  extracted  from  the  court  of  the  province  in  which  is  the 
office  for  transacting  business  will  be  sufficient  {h).  And  it 
may  happen  that  a  mere  diocesan  probate  is  valid  for  a  will 
disposing  of  shares  in  a  canal,  although  the  canal  flow  through 
more  than  one  diocese  (i). — Ed.^ 
Where  a  Pre-  Whcrc  oue  dics  posscsscd  of  goods  in  London  and  Dublin, 
b^K^lrnewi-  ^^  that  case  the  resolution  seems  to  have  been,  that  the  Arch- 
•"^y-  bishop  of  Canterbury  by  his  prerogative  was  to  ffrant  adminis- 

tration of  the  goods  in  London,  and  the  Archbishop  of  Dublin 
for  those  in  Dublin  (A). 

In  case  one  have  bona  notabilia  both  in  the  province  of 
Canterbury  and  in  the  province  of  York,  the  wul  must  be 
proved  either  before  both  metropolitans,  if  within  each  of  their 
jurisdiction  there  be  bona  notabilia  in  divers  dioceses;  or  else, 
if  there  be  not  so  in  any  of  the  places,  then  before  the  particu- 
lar bishops  in  those  several  dioceses  where  the  goods  are  (/)• 

[^But  the  inference  from  the  case  of  Scarth  v.  JBiehop  of 
London  seems  to  be,  that  if  the  deceased  dies  out  of  the  pro- 
vince, leaving  bona  notabilia  in  one  diocese  only,  the  archbishop 
and  bishop  have  concurrent  jurisdiction  (wi). — Ed,] 

Or,  if  within  the  one  jurisdiction  metropolitan  the  testator 
had  goods  in  divers  dioceses,  and  in  the  other  but  in  one  dio- 
cese ;  then  in  the  one  place  is  the  will  to  be  proved  before  the 

(c)  ICroskj/  V.  Archdeacon  of  Sud-  (A)  ISmilh  v.  Stuffbrd^  2  WOs-Ch. 
buri/,  3  Hagg.  201.]  Rep.  166.] 

(d)  [Went.  Off.  Kx.  107.]  CO  [/?er  v.  Worcester  Canal,  1  Mao. 

(e)  IRcx  V.  Capper,  5  Price,  262,  8r  R.  529.] 

(Richards,  C.  B.)  ]  (k)  Gibs.  472 ;  [  Bunion  ▼.  Ridlew, 

(  f)  [Scarth  V.  Bishop  of  London,  1  Salk.  329.] 

1  Hagg.  625.]  (/)  Went  110,  14th  edit. 

(g)  [Godolph.  pt.  1,  c.  22,  8.4.]  (m)  [1  Hagg.  625.] 
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archbishopi  and  in  the  otlier  place  before  the  particular  bishop, 
as  it  seemeth  (n). 

Where  one  dies  possessed  of  goods  in  the  diocese  of  an 
archbishop,  and  in  a  peculiar  of  the  same  diocese ;  there  shall 
be  several  administrations,  and  the  archbishop  sliall  have  no 
prerogative,  because  the  peculiar  was  first  derived  out  of  his 
jurisdiction  (o). 

But  where  one  dies  possessed  of  goods  in  several  peculiars 
within  the  same  diocese ;  in  that  case  administration  shall  not 
be  granted  by  the  bishop  of  the  diocese,  but  by  the  metropoli- 
tan, inasmuch  as  they  are  exempt  from  ordinary  jurisdiction (p); 
\j}T  if  he  dies  with  goods  in  a  peculiar,  and  in  the  diocese  (q). 
— Ed.1 

By  Canon  92,  "  Forasmuch  as  many  heretofore  have  been  canon  n. 
by  apparitors  both  of  inferior  courts  and  of  the  courts  of  the 
archbishops  prerogative  much  distracted,  and  diversely  called 
and  summoned  for  probate  of  wills,  or  to  take  administrations 
of  the  goods  of  persons  dying  intestate,  and  are  thereby  vexed 
and  grieved  with  many  causeless  and  unnecessary  troubles, 
molestations,  and  expenses;  we  constitute  and  appoint,  that  all 
chancellors,  commissaries,  or  officials,  or  any  other  exercising 
ecclesiastical  jurisdiction  whatsoever,  shall  at  the  first  charge 
with  an  oath  all  persons  called,  or  voluntarily  appearing  before 
them,  for  the  probate  of  any  will,  or  the  administration  of  any 
goods,  whether  they  know,  or  (moved  by  any  special  induce- 
ment) do  firmly  believe,  that  the  party  deceased  (whose  testa- 
ment or  goods  depend  now  in  question)  had  at  the  time  of  his 
or  her  death,  any  goods  or  good  debts,  in  any  other  diocese  or 
dioceses  or  peculiar  jurisdiction  within  that  province,  than  in 
that  wherein  the  said  party  died,  amounting  to  the  value  of  5/. 
And  if  the  said  person  cited  or  voluntarily  appearing  before 
him,  shall  upon  his  oath  affirm,  that  he  knowetn,  or  (as  afore- 
said) firmlv  believeth,  that  the  said  party  deceased  had  goods 
or  good  debts  in  any  other  diocese  or  dioceses  or  peculiar 
jurisdiction  within  the  said  province  to  the  value  aforesaid,  and 
particularly  specify  and  declare  the  same ;  then  shall  he  pre- 
sently dismiss  him,  not  presuming  to  intermeddle  with  the 
probate  of  the  said  will,  or  to  grant  administration  of  the  goods 
of  the  party  so  dying  intestate.  Neither  shall  he  require  or 
exact  any  other  charges  of  the  said  parties,  more  than  such 
only  as  are  due  for  the  citation  and  other  process  had,  and  used 
against  the  said  parties,  upon  their  further  contumacy;  but  shall 
openly  and  plainly  declare  and  profess  that  the  said  cause  be- 
longeth  to  the  prerogative  of  the  archbishop  of  that  province ; 
willing  and  admonishing  the  party  to  prove  the  said  will,  or 
require  administration  of  the  said  goods,  in  the  court  of  the  said 

(«)  Went.  47.  (q)  [See  Parham  v.  Templar,  3 

(o)  Gibe.  472;  Cro.  Eliz.  719.  Phill.  247.] 

Ip)  Oibt.  472;  Swin.  a.  440. 
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Canon  92.  _  prerogative,  and  to  exhibit  before  him  the  said  judge  the  pro- 
bate or  administration  under  the  seal  of  the  prerogative,  within 
forty  days  next  following.  And  if  any  chancellor,  commissary, 
official,  or  other  exercising  ecclesiastical  jurisdiction  whatso- 
ever, or  any  their  register  shall  offend  herein,  let  him  be  ip$o 
facto  suspended  from  the  execution  of  his  office,  not  to  be 
absolved  or  released  until  he  have  restored  to  the  party  all  ex* 
penses  by  him  laid  out  contrary  to  the  tenor  of  the  premises ; 
and  every  such  probate  of  anv  testament,  or  administration  of 
goods  so  granted,  shall  be  held  void  and  firustrate  to  all  eflfects 
of  the  law  whatsoever.  Furthermore,  we  charge  and  enjoin 
that  the  register  of  every  inferior  judge  do,  without  all  difficulty 
or  delay,  certify  and  inform  the  apparitor  of  the  Prerogative 
Court,  repairing  unto  him  once  a  month  and  no  oftener,  what 
executors  or  administrators  have  been  by  his  said  judge  for  the 
incompetency  of  his  own  jurisdiction  dismissed  to  the  said  Pre* 
rogative  Court  within  the  month  next  before ;  under  pain  of  a 
month's  suspension  from  the  exercise  of  his  office  for  every 
default  therein.  Provided  that  this  canon  or  any  thing  therein 
contained  be  not  prejudicial  to  any  composition  between  the 
archbishop  and  any  bishop  or  other  ordinary,  nor  to  any  in- 
ferior judge  that  shall  grant  any  probate  of  testament  or  admi- 
nistration of  goods  to  any  party  that  shall  voluntarily  desire  it, 
both  out  of  the  said  inferior  court,  and  also  out  of  the  preroga- 
tive. Provided  likewise,  that  if  any  man  die  in  itinere^  me 
goods  that  he  hath  about  him  at  that  present  shall  not  cause  his 
testament  or  administration  to  be  liable  unto  the  Prerogative 
Court." 

Shall  be  held  void  and  frustrate.] — In  the  case  of  Smith  v. 
Bingham  (r)y  it  was  declared,  that  administration  committed 
by  the  archbishop  by  his  prerogative,  to  one  who  did  not  die 

Possessed  of  goods  in  divers  dioceses,  was  merely  void;  which 
eclaration  was  repeated  in  the  case  of  Turner  v.  VamdaL 
But  the  more  current  doctrine  is,  that  such  administrations  are 
not  void,  like  those  granted  by  a  bishop,  where  are  bona  nota^ 
bilia,  but  only  voidable  by  sentence;  because  the  metropolitan 
hath  jurisdiction  over  all  the  dioceses  in  his  province,  whereas 
a  bishop  can  by  no  means  have  jurisdiction  in  another  diocese. 
[[The  leading  case  upon  this  subject,  and  indeed  upon  the 
whole  construction  of  the  92d  canon,  is  Scarth  v.  Sishop  of 
London  («).  In  that  case  Sir  J.  Nicholl  held,  that  the  will  of 
a  party  who  died  in  Scotland,  and  all  whose  property,  within 
the  province  of  Canterbury,  was  in  the  diocese  of  London  (some 
of  it  being  in  the  funds),  having  been  proved  in  the  Consistory 
of  London,  a  prerogative  probate  was  unnecessary,  as  the  Arch- 
bishop and  Bishop  of  London  have  by  practice  a  concurrent 
jurisdiction  in  such  cases.    The  Prerogative  Court  will  however, 

(r)  Gibs.  472.  (s)  [1  Hagg.  625.] 


mUlfi— Probate.  S99 

IB  aid  of  justice,  grant  an  additional  probate  if  required,  limited  Caoon  n, 
to  the  property  in  the  funds.     Sir  J.  Nicholl  observed,  that  the  tion*of!*^* 
caces  cited  by  counsel  as  to  the  practice  of  the  Court  of  Chan*- 
eery,  only  proved  that  it  required  a  competent  probate,  and  will 
not  direct  money  to  be  paid  out  on  a  diocesan  probate  where 
tfie  money  itself  in  court  shows  that  there  are  bona  notabilia  in 

^-^I  HZ^i?-  ^ma  if  „  ,H^n.  «^.,  ^  ^ 

gativ*  probate,  and  his  executor  takes  diocesan  probate,  whether 
m  last  executor  represents  the  original  testator  (u).-'— Ed.]] 

In  the  case  of  Sir  Richard  Mains  v.  the  Commissary  of 
Canterbury,  H.,  1  Anne(x),  it  was  said,  that  if  administration 
be  committed  in  a  diocese  where  there  are  bona  notabilia, 
though  such  grant  be  ipso  facto  void,  yet  they  do  not  grant  a 
new  administration  in  the  Prerogative  Court,  before  they  repeal 
that  s  and  in  that  case  they  shall  not  be  prohibited. 

^That  if  any  Man  die  in  Itinere.] — A  person  who  resided 
and  had  property  in  Gloucester,  went  on  temporary  business  to 
Bristol,  and  an  accident  causing  his  death,  he  died  in  the  latter 
diocese.  It  was  held  that  probate  from  the  Court  of  Gloucester 
was  valid  (y). — Ed.]] 

And  by  Uanon  93.  ^'Furthermore,  we  do  decree  and  ordain,  canonoa, 
that  no  judge  of  the  archbishop's  prerogative  shall  henceforward  {jjJ*JJ^'" 
cite  or  cause  to  be  cited  ex  officio  any  person  whatsoever  to 
any  of  the  aforesaid  intents,  unless  he  have  knowledge  that  the 
party  deceased  was  at  the  time  of  his  death  possessed  of  goods 
and  chattels  in  some  other  diocese  or  dioceses,  or  peculiar 
jurisdiction  within  that  province,  than  in  that  wherein  he  died, 
amounting  to  the  value  of  5/.  at  the  least  i  decreeing  and  de- 
claring, that  whoso  hath  not  goods  in  divers  dioceses  to  the 
laid  sum  or  value,  shall  not  be  accounted  to  have  bona  notor 
bilia.  Always  provided,  that  this  clause  here,  and  in  the  former 
constitution  mentioned,  shall  not  nrejudice  those  dioceses  where 
by  composition  or  custom  bona  notabilia  are  rated  at  a  greater 
■um.  And  if  any  judge  of  the  Prerogative  Court,  or  any  his 
surrogate,  or  his  register  or  apparitor,  shall  cite  or  cause  any 
person  to  be  cited  into  his  court,  contrary  to  the  tenor  of  the 
premises,  he  shall  restore  to  the  party  so  cited  all  his  costs  and 
charges,  and  the  acts  and  proceedings  in  that  behalf  shall  be 
held  void  and  frustrate.  Which  expenses,  if  the  said  judge  or 
register  or  apparitor  shall  refuse  accordingly  to  pay,  he  shall 
be  suspended  from  the  exercise  of  his  office;  until  he  yield  to 
the  performance  thereof.'' 

(0  TCMin»  V.  Murkall,  6  Yes.  Sim.  92.1 

lift ;  Newman  v.  Hodaton,  7  Yes.  (x)  7  Mod.  146. 

409;  BiMMiv.Dootef,  iaYe8.417.]  (y)  {Doe  v.  Oxoen$,  2  B.  &  Ad. 

(tt)  lln  goods  of  Powell,  3  Ufigg.  423 ;  and  see  Sir  J.  NiohoH'a  remarks 

196,  and  n. ;  of.  Fowler  v.  Richa^s,  on  this  canon,  Scarth  v.  Bithop  of 

5  BtU8.  39,  with  Twyford  v.  Trail,  7  London,  1  Hagg.  637.] 
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Are  rated  at  a  greater  sum.'] — One  of  the  sums  mentioned 
by  Lindwood,  under  which  nothing  should  be  reputed  bona 
notabilia,  is  231. 3s.  Old.  And  Plowden  fixes  the  sum  at  10/., 
of  which  Swinburne  saith,  that  it  seemed  to  him  to  be  the 
opinion  most  commonly  received  (z). 

QAs  a  general  rule,  it  is  the  safest  course  to  take  out, 
wherever  there  is  the  least  doubt,  a  prerogative  probate ;  for 
this  reason,  a  metropolitan  probate  on  letters  of  administration 
is  only  voidable,  not  void  if  the  deceased  had  no  bona  notabilia 
in  divers  dioceses,  whereas  in  a  similar  case  a  diocesan  probate 
is  void  (a). 

[[But  an  executor  cited  to  prove  a  will  in  the  Prerogative 
Court  may  decline  the  jurisdiction,  and  the  onus  lies  on  the  party 
citing  him  to  establish  it  (&). 

[[Nevertheless,  where  an  executor  applies  for  probate  to  the 
Prerogative  Court,  an  inferior  court  cannot  put  him  to  proof  of 
bona  notabilia  ;  nor,  as  it  seems,  can  the  holder  of  a  will  mo- 
nished  by  the  superior  court  to  bring  it  in  (c). 

Qlt  should  be  observed  too,  that  the  rule  of  bona  notabilia 
is  not  applicable  to  the  several  commissaries  of  one  ordinary. 
The  power  of  granting  probates,  &c.  is  not  locaU  but  may  be 
exercised  by  the  ordinary  for  his  own  diocese,  while  he  is  com- 
morant  or  resident  in  that  of  another  (rf). — Ed.] 
Probate  of  The  probatc  of  every  bishop's  testament,  or  granting  of  ad- 

^^f!*        ministration  of  his  goods,  although  he  hath  not  goods  but 

within  his  own  jurisdiction,  doth  belong  to  the  archbishop (e). 
Willi  In  ihc  If  there  be  a  new  and  uninhabited  country  found  out  by 
niM!***^"'"*  English  subjects,  as  the  law  is  the  birthright  of  every  subject, 
so  wherever  they  go,  they  carry  their  laws  with  them ;  and 
therefore  such  new  found  country  is  to  be  governed  by  the 
laws  of  England ;  though,  after  such  country  is  inhabited  by 
the  English,  acts  of  parliament  made  in  England^  without 
naming  the  foreign  plantations,  will  not  bind  them  ;  for  which 
reason  it  has  been  determined,  that  the  statute  of  frauds  and 
perjuries,  which  requires  three  witnesses  to  a  will,  and  that 
these  should  subscribe  in  the  testator's  presence,  doth  not  bind 
in  Barbadoes.  But  where  the  king  of  England  conquers  a 
country,  it  is  a  different  consideration ;  for  there  the  conqueror, 
by  sparing  the  lives  of  the  people  conquered,  gains  a  right  and 
property  in  such  people ;  in  consequence  of  which  he  may  im- 
pose upon  them  what  laws  he  pleases  {f). 

By  the  statute  of  the  25  Geo.  2,  c.  6,  for  avoiding  doubts 
concerning  who  shall  be  deemed  legal  witnesses  to  wills  (which 

(z)  Gibs.  472.  n.  (a).] 

\a)  [1  Ought,  tit.  G,  s.  1,  n.  fa),  ((f)    XBamet  v.  Mordaunt^  Noy, 

pi.  5,  C;  Went  Off.  Ex.  110,   14th  112;    Carter  v.  Crqfti,  Godb.  33; 

ed. ;  Godolph.  pt.  G,  s.  4,  pi.  5 ;  Ly-  Cro.  Car.  213;  6  Mod.  145.] 

som  V.  Barrow,  2  Biug.  N.  C.  486.||  (e)  4  Inst.  335. 


(6)  ri  Ought  Ut.  223.]  (/)  2  P.  Wmi.  75. 


*  Brown  v.  Coatetf  X  Add.  345, 
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is  inserted  before  under  the  head  concerning  the  qualifications  wiiu  in  ihe 
of  the  witnesses),  "Whereas  in  some  of  the  British  colonics  or  ni'jil'**  ^"''** 
plantations  in  America^  the  act  of  the  2i)  Car.  2  has  been  re- 
ceived  for  law,  or  acts  of  assembly  have  been  made  whereby 
the  attestation  and  subscription  of  witnesses  to  devises  of  lands, 
tenements  and  hereditaments  have  been  required ;  therefore,  to 
prevent  doubts  which  may  arise  in  relation  to  such  attestation, 
it  is  enacted,  '  That  this  act  shall  extend  to  such  of  the  said 
colonies  and  plantations,  where  the  said  act  of  the  29  Car.  2 
is  by  act  of  assembly  made  or  by  usage  received  as  law,  or 
where  by  act  of  assembly  or  usage  the  attestation  and  sub- 
scription of  a  witness  or  witnesses  are  made  necessary  to  such 
devise;  and  shall  have  the  same  force  and  effect  in  the  con- 
struction of,  or  the  avoiding  of  doubts  upon,  the  said  acts  of 
assembly,  and  laws  of  the  said  colonics  and  plantations,  as  the 
same  ought  to  have  in  the  construction  of,  or  for  the  avoiding 
of  doubts  upon  the  said  act  of  the  29  Car.  2  in  England :  pro- 
vided, that  no  devise  or  legacy  shall  be  made  void  by  this  act, 
unless  the  will,  whereby  such  devise  or  legacy  shall  be  given, 
shall  be  made  after  March  1st,  1753.*' 

An  estate  in  the  plantations  is  testamentary,  and  assets  to 
pay  debts ;  for  if  the  executor  hath  goods  of  the  testator  in  any 
part  of  the  world,  he  shall  be  charged  in  respect  thereof  (5^). 

[[If  a  will  be  made  here  and  proved  in  the  Prerogative  Court, 
the  probate  will  not  extend  to  property  in  the  colonies,  though 
if  the  testator  were  domiciled  in  this  country  the  Court  of  Pro- 
bate in  the  colony  ought  to  grant  it  to  the  same  person  (A); 
and  an  administrator  or  executor  duly  appointed  within  the 
queen's  dominions  out  of  England  has  a  right  to  hold  the  pro- 
perty of  which  the  deceased  died  possessed  there,  against  the 
executor  or  administrator  under  a  grant  obtained  in  this 
country  (t).     Vide  supra,  "  DomiciL" 

[[But  a-will  made  abroad  of  personal  property  in  this  country 
must  be  proved  here  also  as  well  as  in  the  country  of  his  do- 
micile that  is  to  say,  a  duly  authenticated  copy  must  be  trans- 
mitted here,  of  which  probate  is  taken,  and  which  is  deposited 
in  the  registry  as  if  it  were  an  original  will  (A). — Ed.]] 

An  appeal  from  decrees  made  in  the  plantations  lies  only  to 
the  king  in  council  (/). 

Wills  only  concerning  goods  and  chattels  are  under  the  cog-  ^,„^  ^^ 
nizance  and  direction  of  the  ecclesiastical  laws  (m).  Lands  not 

And  the  probate  of  testaments  concerning  lands  only,  and  no  de«i»iicai  *^' 

Jnrlidiction. 
(g)    6  Co.  46 ;   2  Ventr.  358 ;  4     R.  429.] 

Mod.  226.  (/c)  ITourton  v.  F/oirtr, 3  P.Wms. 

(A)  IBum  V.  Colcj  Ambl.  (Lord  369;    Toller,   70;    liaymoiui  v.  De 

Mansfield),  466 ;   Atkins  v.  Smith,  2  Wattevillcy  2  Lee,  368.     The  same 

Atk.  63.1  rule  is  applicable  to  Scotland,  Ireland 

(a)  [Ctirrie  v.  Birchamy  1  Dowl.  &  and  the  Colonics.] 

Ryl.  35 ;  Jaunccy  v.  SeaUy,  1  Vem.  (/)  2  P.  Wms.  261. 

397 ;  Farrin^tcn  Y.  Clorhe,  2  Chitt.  (m)  Gibs.  463. 
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goods  contained  therein,  ought  not  to  be  in  the  spiritual  court; 
and  if  there  be  a  suit  to  compel  to  have  the  probate  of  such 
testaments,  a  prohibition  lieth  (ra). 

But  where  a  will  is  concerning  lands  and  goods,  and  so  is  a 
mixed  will,  the  probate  thereof  shall  be  entire  in  the  spiritual 
court,  and  ought  not  to  be  of  parcels ;  but  the  probate  of  the 
will  for  the  land  will  not  prejudice  the  heir,  for  it  shall  not  be 
evidence  at  the  common  law ;  nor  the  witnesses  being  there 
examined,  shall  such  examinations  be  given  in  evidence  at  the 
common  law  (o). 

And  where  a  will  doth  contain  in  it  lands  and  goods,  gene- 
rally, the  courts  temporal  will  not  grant  a  prohibition  to  stay 
the  probate  thereof  for  the  whole ;  but  if  in  a  special  case,  it 
be  alleged,  that  the  testator  was  of  nonsane  memory,  or  the  likci 
a  prohibition  will  be  granted  for  the  whole.  For  if  the  spi- 
ritual court  should  be  suffered  to  proceed,  and  prove  the  will 
there,  and  allow  it  there  for  the  personal  estate,  it  would  be  aA 
evidence  to  induce  the  jury,  upon  a  trial  at  law,  to  pass  for  the 
will  as  to  the  lands  ana  tenements  (p). 

[^In  such  cases  of  mixed  wills,  the  proper  officer  of  the 
ecclesiastical  court  attends  on  trials  at  nisi  prius,  with  the 
original  will ;  and  according  to  present  practice  it  is  delivered 
by  the  same  officer  to  the  agent  of  the  party  petitioning  to 
establish  in  the  Court  of  Chancery,  upon  such  agent's  giting 
security  for  its  safe  return  (y). — Ed.] 
WiUorGoods      But  a  devise  of  a  personal  estate  is  not  looked  upon  to  be  of 
bJfoJfpro**    any  effect  until  probate  is  made  of  the  will  by  the  executor, 
•«*«•  neither  can  an  executor  or  other  person  give  a  will  in  evidence 

concerning  a  i>crsonal  chattel  without  producing  the  probate, 
for  this  will  is  no  will  until  it  has  received  a  sanction  or  an 
allowance  of  it  in  the  spiritual  court,  for  they  are  to  judge 
whether  it  be  a  will  or  not,  and  the  temporal  courts  are  not  to 
look  upon  it  as  a  will  till  probate  be  made ;  and  in  an  action  of 
trover  for  goods  which  a  testator  gave  to  his  sister  in  his  lifetime, 
brought  against  his  executor  for  them,  who  would  have  given 
in  evidence  a  former  will,  to  have  shown  that  he  had  no  power 
to  give  those  goods,  this  was  refused,  because  he  ought  to  have 
produced  the  probate  (r). 

And  a  probate  obtained  in  the  ecclesiastical  court  cannot  be 
set  aside  in  any  other  court  either  of  law  or  equity  («).  In  the 
case  oi  Barnesly  v.  Powely  August  5th,  1748  (^),  a  probate  of 
a  forged  will  was  obtained  in  the  ecclesiastical  court  oy  a  fraud 
upon  the  plaintiff  in  procuring  his  consent  to  such  prorate,  and 

(n)   Netter  v.  Brett yCxo.Cox,  396;  vol.  i.  p.  285.] 

lAnon,  3  Salk.  22.]  (r)  Chaunter  v.  Chaunier,  1708, 

(o)  Netter  v.  Brett,  Cro.  Car.  396.  Vin.  "  Executors,"  A.  a.  20;  [Ifoi- 

(p)  £.,  12  Jac.,  Egerton  v.  Eger-  sloe's  case,  9  Co.  8.] 

/(?»,  Cro.  Jac.  346.  (s)  Vide  mfira. 

(9)  £See  V.  Wins.  qhY^  oai  K^  (t\  I  Ves.  119,  2^4. 
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bj  the  like  means  a  decree  in  the  Court  of  Exchequer  was  ob« 
tained  to  establish  the  said  will  as  to  the  real  estate.  Upon 
these  facts  being  disclosed,  and  a  bill  filed  in  Chancery,  an 
issue  was  directed  to  try  the  validity  of  the  will  at  law,  which 
the  jury  found  to  be  forged.  And  the  question  was,  What 
could  now  be  done,  especially  with  respect  to  the  personal 
estate,  and  the  decree  in  the  Exchequer  likewise  standing  in 
the  way  with  respect  to  the  real  estate?  Lord  Hardwicke 
said, — As  to  the  decree  in  the  Excheauer,  the  same  having 
been  obtained  by  fraud,  though  he  could  not  set  it  aside,  yet 
be  could  decree  that  no  use  should  be  made  of  it.  As  to  the 
personalty,  undoubtedly  the  jurisdiction  of  wills  of  personal 
estate  belongs  to  the  ecclesiastical  court,  according  to  the  rules 
of  which  court  it  must  be  tried,  notwithstanding  that  the  will 
is  found  forged  by  a  jury  at  common  law  by  examination  of 
witnesses,  which  is  sometimes  unfortunate,  causing  different 
determinations,  nor  can  this  court  help  it.  But  in  the  present 
ease  his  lordship  decreed,  that  the  defendant  should  consent  in 
tbe  ecclesiastical  court  to  a  revocation  of  the  probate;  and 
though  be  would  not  then  decree  the  defendant  a  trustee  of  the 
personal  estate,  lest  it  might  create  some  jealousy  of  infringing 
on  the  ecclesiastical  court,  yet  he  decreed  an  account  of  the 
personal  estate  to  be  taken,  and  the  same  to  be  paid  into  the 
rank  for  the  benefit  of  the  parties  entitled. 

He  that  is  named  executor  cannot  be  precisely  compelled  to  3.  RefuBal 
stand  to  the  will  and  undertake  the  executorship,  unless  he  ofanExe- 
have  already  meddled  with  the  goods  of  the  testator  as  exe-  c^torship. 
cotor,  for  then  he  is  not  only  to  be  compelled  to  perform  the 
ofiUce  of  an  executor,  but  also  if  he  should  refuse,  and  the 
ordinary  commit  the  administration  unto  him,  this  refusal  is 
▼Old,  and  he  shall  be  charged  as  executor  (u). 

Therefore,  if  the  executor  named  in  the  testament  resolve 
not  to  stand  to  the  executorship,  but  to  refuse  the  same,  then 
must  he  beware  that  he  do  not  administer  the  goods  of  the 
deceased  as  executor,  for  having  once  administered  as  executor 
he  may  at  any  time  after  be  compelled  to  undergo  the  burden 
of  an  executor,  and  also  may  be  sued  as  executor  by  the  cre- 
ditors of  the  testator,  though  he  cannot  sue  others  as  executor, 
for  he  hath  not  the  will  under  the  ordinary's  seal  (jr). 

And  a  person  is  then  said  to  administer  as  executor,  so  as 
thereby  he  may  be  compelled  to  stand  to  the  executorship 
when  he  doth  perform  those  acts  which  are  proper  to  an  exe^ 
cutor ;  as  to  pay  the  debts  due  by  the  testator,  or  to  receive 
any  debts  due  unto  the  testator,  or  to  give  acquittances  for  the 
same,  with  other  such  like  acts  (y). 

But  if  a  man  do  those  acts  which  are  not  proper  to  an  exe- 
Ctttor^  he  is  not  said  to  Have  administered  as  executor  to  the 


I 


u)  Bwin.  884.  (y)  Ibid. 

>)  Swin.  469. 
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Rcfu*ai  ui  effect  as  aforesaid,  as  to  feed  the  cattle  of  the  deceased  lest 
?or»hrp?"~  they  should  perish,  or  to  take  into  his  custody  the  goods  of  the 
deceased  to  the  end  they  may  be  safe  from  being  stolen  or  pur- 
loined, or  to  dispose  of  the  testator's  goods  about  the  funeral; 
for  these  be  deeds  of  charity  common  to  every  Christian,  and 
not  peculiar  to  an  executor.  Likewise,  to  make  an  inventory 
of  the  goods  of  the  deceased,  is  not  to  administer  as  executor; 
or  to  deliver  to  the  wife  her  convenient  apparel ;  or  to  take  the 
testator's  horse  and  ride  him,  or  to  use  him  as  his  own,  sup- 
posing him  not  to  be  the  testator's  but  his  own ;  or  to  take  the 
goods  of  the  testator  by  his  lawful  gift.  And,  generally,  who- 
soever as  a  mere  trespasser  entereth  on  the  goods  of  the  tes- 
tator, whether  it  be  to  things  living,  as  horse,  kine,  sheep; 
or  dead  things,  as  pots,  pans,  dishes,  converting  the  same  to 
his  pro|)er  use,  and  not  to  the  use  of  the  testator,  as  to  the 
payment  of  the  testator's  debts  or  legacies,  doth  not  administer 
as  executor  (z). 

Howbeit,  in  these  cases  and  such  like,  whosoever  fearetb  to 
be  adjudged  executor  administering  of  his  own  wrong,  the 
most  safe  course  is,  not  to  meddle  at  all,  but  utterly  to  abstain 
from  all  manner  of  use  of  the  testator's  goods ;  and  namely,  let 
him  beware  that  he  do  not  sell  any  goods  or  kill  any  cattle  of 
the  deceased  (a). 

Further,  although  a  person  hath  not  meddled  with  the  goods 
of  the  testator,  and  is  therefore  not  compellable ;  yet,  if  a 
legacy  be  left  to  him,  he  may  be  compelled  to  stand  to  the 
executorship,  or  else  to  lose  his  legacy  (o). 

The  refusal  to  take  upon  him  the  executorship  cannot  be  by 
word  only,  but  it  must  be  entered  and  recorded  in  court  (c). 

And  when  an  executor  hath  once  administered,  he  cannot 
afterwards  refuse  to  prove  the  will,  and  take  upon  him  the 
executorship ;  and  in  that  case  the  ordinary  ought  not  to  accept 
such  a  refusal,  but  to  compel  him  to  prove  the  will,  and  take 
upon  him  the  executorship.  Yet  if  the  judge  doth  admit  one 
to  administer,  notwithstanding  his  having  been  formerly  refused, 
it  shall  stand  good  (d). 

^An  executor  must  refuse  entirely  or  not  at  all  (e). 

*It  seems  to  be  now  settled  law,  in  spite  of  some  old  cases 
which  would  lead  to  a  contrary  conclusion,  that  it  is  in  the 
power  of  the  ordinary,  if  he  pleases  so  to  exert  it,  to  accept  the 
executor's  refusal,  notwithstanding  he  has  administered  to  the 
effects  (/). 

(z)  Swin.  471,  472.  2  Brownl.  58.] 
la)  Swin.  472.  (e)  IPaule  v.  Moodie,  2  Rdl.  Rep. 

(6)  Gibs.  4C9.  132;  11  Vin.  Abr.  139,  pL  10.] 
(c)  Swin.  a.  443.  (J')  [1  Holl.   Abr.  Exor.  (C)  2, 

{(i)  [Swin.  pt.  6,  s.  2,  pi.  6,  s.  22 ;  p.  207 ;  Went  OfT.  £x.  91,  14th  ed.; 

Godolpli.  pt  2,  c.  19  ;   Fytt  v.  Fen-  Doyle  v.  BUthty  2Scho.  &  Lefr.  237; 

dall,  1  Lee,  553 ;  Lunig  v.  Symes,  3  Jackton  v.  WhUehead,^  PhilL  577.] 

Hagg.  77^;    Wickenden  v.  ITumtaSf 
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TAnd  it  seems  that  if  the  executor  has  administered,  and  the 
oroinaryi  in  ignorance  of  the  fact,  has  granted  administration 
to  another,  that  although  it  is  competent  to  him  to  revoke  the 
grant,  and  compel  the  executor  to  prove  the  will ;  yet,  that 
until  he  does  so,  the  former  administration  is  valid.  Never- 
dielessy  the  executor,  having  intermeddled,  is  liable  to  be  sued 
both  at  law  and  equity  (a), 

[[In  the  case  of  Jackson  and  Wallington  v.  Whitehead  (h),  AnSxecntor 
the  question  as  to  whether  an  executor  who  had  taken  the  oath  St'/r'hn'u^* 
of  office  could  be  dismissed.  Sir  John  Nicholl  said :  "  The  *''°"* 
executors  were  sworn,  and  the  probate  was  afterwards  stopped 
by  a  caveat ;  after  that,  an  appearance  was  given  for  the  exe- 
cutors, and  after  that  an  application  was  made  to  dismiss  one 
of  the  executors,  in  order  that  he  might  be  examined.  He  is 
stated  to  be  a  material  witness  in  the  cause,  as  he  received 
instructions  from  the  deceased  for  the  making  of  the  will,  and 
was  present  at  the  execution  of  it.  It  is  not  to  be  denied  that 
in  a  great  variety  of  cases  executors  have  been  dismissed  after 
proceedings  have  been  had ;  but  it  is  said  that  he  has  appeared 
m  the  cause  as  a  party,  and  also  been  sworn  as  an  executor ; 
and  these  circumstances  are  considered  as  precluding  him.  I 
have  looked  through  a  great  variety  of  cases,  and  have  not 
found  any  one  in  which  the  circumstance  of  a  person  having 
been  sworn  as  an  executor  has  ever  been  that  on  which  the 
court  has  refused  to  allow  him  to  renounce,  nor  has  it  ever 
been  made  a  material  ground.  The  only  authority  in  any 
point  is  that  in  Ventris  (t).  We  well  know  that  a  single  case 
connected  with  proceedings  in  this  court,  reported  so  incor- 
rectly as  it  seems  to  be,  cannot  be  safely  relied  upon  ;  and  at 
most  it  only  decides  that  a  voluntary  renunciation  is  not  so 
binding  as  to  exclude  an  executor  from  the  duties  of  the  exe- 
cutorship. Another  question  is,  whether,  if  he  be  dismissed^ 
his  evidence  could  be  received.  After  looking  through  a  great 
number  of  cases,  I  find  none  where  the  court  has  refused  to 
dismiss,  except  on  the  ground  of  the  party  having  intermeddled 
with  the  effects.     The  reason  for  this  is  obvious ;  that  where 

(g)  [See  cases  cited  in  last  note,  obtain,  letters  of  administration.  The 

and  Rogert  v.  Frank,  1  Y.  &  J.  409;  executor  afterwards  came  to  desire 

Rtad  V.  TruelovCf  Amb.  417.]  the  will  under  probate,  and  contested 

(A)  [3  Phill.    577 ;    Panchard  v.  the  granting  of  administration,  which 

Wfger,  1  Phill.  212;   In  re  Wilkin-  was  adjudged  against  him,  supposing 

ion,  3  Phill.  96 ;   see  also  Thompson  that  he  was  bound  by  his  refusal. 

V.  Dixon,  3  Add.  272,  and  Meek  v.  And  afler  an  appeal  to  the  Dele* 

Curtis,  1  Hagg.  129.]  gates  this  mandamus  was  prayed,  and 

(i)  [A  mandamus  was  prayed  to  granted  by  the  court;  for  having  taken 

the  Ecclesiastical  Court  to  grant  the  the  oath,  he  could  not  be  admitted  to 

probate  of  a  will  under  seal,  &c.  Hic  refuse,  and  the  Ecclesiastical  Court 

ease  was, — the  executor  named  in  the  had  no  further  authority,  and  the  ca- 

win  had  taken  the  usual  oath,  and  veat  did  not  alter  the  case.    Note — 

tlien  refused,  (but  after  a  caveat  en*  The  oath  was  taken  before  a  surro* 

lered,)  and  anoth#r  endeavoured  to  gate,  yet  it  was  all  one.  1  Vent  835.| 
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t°i^^V^Tr  ^  party  has  intermeddled,  he  has  taken  upon  himself*  the 
burthen,  and  acquired  the  responsibility  of  an  executor ;  that 
was  the  principle  of  the  decision  in  Haywood  v.  3ridgfu{iy' 

QAn  executor  who  has  renounced  may,  at  any  time  before 
administration  has  passed  the  seal,  retract  (A).  One  of  several 
executors  who  has  renounced  may,  after  the  death  of  bis 
co-executors  who  have  proved  the  will,  retract  his  renunciatioD^ 
and  take  probate  as  a  matter  of  course ;  but  the  same  ngfat 
does  not  accrue  to  the  executor  who  has  renounced  afi^  admi* 
nutratimi  with  the  will  annexed  has  been  granted,  on  account 
of  the  possible  inconvenience  that  might  accrue,  if  the  chain 
of  executorship^  once  broken^  were  then  sufiered  to  be  revived; 
nor  can  any  administration  with  the  will  annexed  be  ^Aeii 
granted  to  such  an  executor,  a  residuary  legatee,  if  any,  being 
preferably  entitled,  or,  if  there  be  no  residuary  l^atee,  the 
next  of  kin  (0« 

Qln  Bacon's  Abridgment  (w),  under  the  head  ''What  ads 
amount  to  an  administration,  so  that  a  party  cannot  afterwards 
refuse,"  it  is  laid  down,  *'  1st.  Whatever  an  executor  does 
which  shows  an  intention  in  him  to  take  upon  him  the  execu- 
torship, will  regularly  amount  to  an  administration/^ 

[[In  Long  v.  Symes{n)f  there  was  an  insertion  of  an  advertise- 
ment calling  on  persons  to  send  in  their  accounts,  and  to  pay 
money  to  the  testator's  estate  to  Y.  and  Z.^  "  his  executors  in 
trust;"  Sir  J.  Nicholl  held  this  act  rendered  them  compellable  to 
take  probate.  So  to  take  possession  of  testator  s  goods,  or  to 
dispose  of  them  to  others  (o),  or  even  the  goods  of  a  stranger, 
under  the  conviction  that  they  belonged  to  testator  (/>)  to  receive 
debts,  and  especially  to  give  receipts  or  releases  for  them  (9)9 
or,  being  co-executor,  to  take  possession  of  a  specific  legacy 
without  the  consent  of  the  other  executor  (r),  are  all  acts 
which  amount  to  an  administration,  rendering  the  performance  of 
the  functions  of  an  executor  obligatory  on  the  doer  of  them. 

[[But  if  an  executor  seizes  testator's  goods,  claiming  them 
for  his  own,  even  if  he  be  afterwards  proved  to  have  no  rigbt 
to  them  (.9) ;  or  if  he  has  not  proved  himself,  and  he  assist  a  eo^ 
executor  wlio  has  proved,  in  writing  letters,  collecting  debts, 
&c.  (0,  he  is  not  within  the  application  of  this  rule. 

[[The  refusal  must  be  not  verbally,  but  by  some  act  entered 


4.  WTiat 
Acts 

amount  to 
an  Admi- 
nistration : 
Pint. 


ii)  ri'rerog.  17C7.] 
(f*)lMacdonntU  v.   rnndergoit, 

(I)  L  In  the  goods  of  Waiiam  Thorn- 
ton, 3  Addanis,  217*.] 

(vi)  [Title  Executors,  (E)  10.] 

00  [3  Hagg.  771.] 

(o)  [Wontw.  c.  3,  p.  93, 14th  od.] 

(/O  [IJacou's  Abr.  tit.  Executors, 
(li)  107] 


(V)  [Weutw.  ib. ;  Pytt  v.  FcndeU, 
1  Lee,  553.] 

(r)  [Bacon's  Abr.  ibid. ;  1  RoIL 
Abr.  917,  tit.  Executors,  (B)  pL  9; 
and  Sir  J.  Nicholl*8 remarks  in  Lang 
V.  Si/mes,  3  Hagg.  771.] 

(i)  [Bac.  Abr.  ibid.] 

(0  lOrr  V.  Newton,  2  Cox,  274; 
Staceu  V.  Elph,  1  M.  &  K.  195 ;  but 
sec  itatrison  v.  Graham,  1  P.  WmSi 
241,  D.  9,  Gth  ed.J 


hit  own 
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1'  recorded  in  conrt ;  and  until  it  be  recorded,  no  person 
cin  take  out  administration  (u). 

rif  a  party  renounce  in  person,  he  takes  an  oath  that  he 
hath  not  intermeddled  with  the  effects  of  the  deceased,  and 
irill  not  intermeddle,  with  any  view  of  defrauding  creditors ; 
if  the  renunciation  be  by  proxy,  the  oath  is  dispensed  with  (x); 
but  the  renunciation  must  be  accompanied,  according  to  a  set- 
tled rule  of  practice  of  the  Prerogative  Court  of  Canterbury, 
irith  the  brinj^ng  in  of  the  original  will  into  the  Registry  ( j/). 

QWe  have  seen  the  first  class  of  acts  which,  according  to 
Bacon,  amount  to  an  administration,  and  prevent  the  person 
who  has  done  them  from  refusing  the  executorship.  ^^  2,  (the  secondly. 
ttine  author  says)  Whatever  acts  will  make  a  man  liable  as  an 
tacecntor  de  son  tort,  will  be  deemed  an  election  of  the  execu- 
torship («)."— En.l 

An  executor  of  nis  own  wrong  is  such  as  takes  upon  him  Execotor  or 
the  office  of  an  executor  by  intrusion,  not  being  constituted  by 
the  testator  or  deceased,  nor  (for  want  of  such  constitution) 
substituted  by  the  ordinary  to  adn)inister(a).     QAnd  he  may  be 
tompelled  by  the  ecclesiastical  court  to  take  probate  (i). — En.]] 

Il  a  man  gets  goods  of  an  intestate  into  his  hands  ailer  admi-  Execotor  de 
oistration  is  actually  granted,  it  doth  not  make  him  executor  "'^  '^ ' 
of  his  own  wrong ;  but  if  he  gets  the  goods  into  his  hands 
before,  though  administration  be  granted  afterwards,  yet  he 
lemains  chargeable  as  a  wrongful  executor,  unless  he  delivers 
the  goods  over  to  the  administrator  before  the  action  brought, 
and  then  he  may  plead  plene  administravit  (c). 

An  executor  of  his  own  wrong  cannot  bring  an  action ;  for 
he  cannot  show  the  testament  containing  his  name,  as  he 
might  {d). 

Neither  can  he  retain  for  his  own  debt  or  legacy  («) ;  though 
he  be  a  creditor  of  a  superior  nature  (/). 

But  if  a  wrongful  executor  afterwards  procure  administration, 
he  may  plead  this  puis  darrein  continuance  to  justify  a  re- 
tainer (^).  If  a  creditor  sell  goods  afler  the  death  of  the 
debtor,  under  a  bill  of  sale  which  is  set  aside  as  fraudulent 
because  possession  did  not  accompany  and  follow  it,  he  may  be 
sued  as  an  executor  de  son  tort  (Ji). 

(ii)  ILong  V.  Symes,  3  Hagg.  776;        (c)   1  Salk.  313 ;    per  Holt,  C.  J. 

Wentworth's  Off!  Ex.  86,  14th  ed. ;  S.  P.   CurtU  v.  Vermm,  3  T.  Rep. 

Oodolph.  pt.  2,  c  19,  s.  4;  Broker  587,  affirmed  in  tlic  Excheq.  Cham- 

V.  CA^«r,Cro.  £liz.92;  Moor.272;  ber;    2  H.  Bla.  18;    see   Coulters 

i  Leon.  135.]  case,  5  Rep.  30 ;    and  2  Bac.   Abr. 

(x)  TToller,  42.]  390. 

iff)  \ln  the  goods  of  Martha  Fen-        (d)  Br.  Administrator,  8. 
IM,  3  Add.  35.]  (e)  Mo.  527 ;  Poph.  125. 

(g)  [See  remarks   of  Mr.  Justice         (J')  Curtis  v.  Vernon,  ubi  supra. 
Boiler  m  Edwards  v.  Harhen,  2  T.  R.        (g)    Vaughan  v.  Brown,   2  Stra. 

697.]  1106. 

(a)  Wentw.  17L  (A)  Edwards  v.  Harben,  2  T.  Rep. 

(Jb)  [See  recent  case  of  Rai/ner  v.  587. 
Green,  2  Curteis,  248.J  ^  ^ 
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Executor  d«,        But  lie  renders  himself  liable  to  the  action  not  only  of  the 

'""*      right  executor,  but  also  to  the  suits  of  the  testator's  creditors; 

yet  only  so  far  as  the  goods  which  he  so  wrongfully  admi- 
nistered amount  unto  (h). 

Webster  v.  Webster  (t).  In  this  case  the  defendant  did  not 
take  out  probate  of  the  testator's  will  till  sixteen  years  after  his 
decease  ;  but  the  court  allowed  the  plea  of  the  statute  of  limita* 
tions,  on  the  ground  that  he  had  taken  possession  of  the  per* 
sonal  estate,  and  might  have  been  sued  as  executor  de  son  tort 
long  before  he  had  obtained  the  probate. 

So  also,  it  is  said,  he  shall  be  sued  for  legacies,  as  well  as  A 
lawful  executor  (k). 

But  if  he  doth  lawful  acts  with  the  goods,  as  paying  of  debts 
in  their  degrees,  it  shall  alter  the  property  against  the  lafrfbl 
executor ;  as  if  he  pay  just  and  honest  debts,  the  rightful  exe- 
cutor shall  not  avoid  that  payment.  It  is  true,  the  rightful 
executor  may  maintain  against  him  an  action  of  trover ;  but  he 
shall  only  recover  in  damage  so  much  as  the  wrongful  executor 
hath  misapplied.     By  Holt,  Chief  Justice  (/)• 

But  Mr.  Wentworth  is  of  opinion,  that  albeit  such  payment 
shall  stand  good  as  against  other  creditors,  yet  it  is  not  good 
as  against  the  rightful  executor  or  administrator ;  for  then  any 
stranger  might  usurp  the  office  of  executor,  and  take  from  him 
that  liberty  and  election  to  prefer  which  creditor  he  will  iii 
first  payment ;  yea,  might  take  from  the  executor  power  to  pay 
himself  before  others,  in  case  there  were  a  debt  due  to  himj 
which  would  be  unreasonable  (m). 

Mountford  v.  Gibson  (72).  In  this  case  the  Court  of  King's 
Bench  decided,  that  a  creditor  of  an  intestate,  who  had  received 
goods  of  the  intestate  after  his  death  from  his  widow,  in  pay- 
ment of  his  debt,  cannot  protect  his  possession  against  an 
action  of  trover  by  the  lawful  administrator,  upon  the  ground 
of  such  delivery  having  been  made  by  one  wno  had  by  such 
intermeddling  made  herself  executrix  de  son  tort,  no  fact  ap* 
pearing  to  give  colour  to  her  having  acted  in  the  character  of 
executrix,  except  the  single  act  of  wrong  complained  of,  in 
which  the  defendant  participated. 

And  as  he  himself  is  liable  to  the  suit  of  the  lawful  executor^ 
creditors,  or  legatees ;  so  also,  in  case  of  his  death,  are  his 
executors  or  administrators  liable  by  the  statute  30  Car.  2,c.7| 
although  in  other  cases,  a  personal  wrong  dieth  with  him  that 
did  it.  And  although  he  hath  obtained  probate,  yet  if  upon 
appeal  such  probate  shall  be  annulled  and  made  void,  acts 
done  by  him  pending  the  appeal  shall  not  be  good.  As  in  a 
case,  M.,  5  Anne,  in  the  Common  Pleas :  an  action  was  brought 

(A)Swin.  339;   Harr.  Justin.  87 ;  (/)  12  Mod.  471. 

Viii.  Executors,  E.  a.  4,  5.  (m)  Went  182. 

(0  10  Ves.  93.  (w)  4  East's  Rep.  441. 
(k)  Noy,  13. 
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by  the  plaintiff,  as  executor,  for  money  due  from  the  defendant  Executor  de 
lo  his  testator.     The  defendant  pleads,  that  another  person  f^!Lif![f:_ 
was  appointed  executor  to  the  testator,  and  proved  his  will, 
and  that  he,  the  defendant,  had  paid  him  part  of  the  money  in 
satisfaction  of  the  whole,  and  that  the  said  person  on  receipt 
thereof  discharged  the  defendant.     The  plaintiff  replied,  that 
the  probate  granted  to  the  other  person  was  afterwards,  upon 
appeal,  annulled  by  sentence  in  the  ecclesiastical  court,  and 
the  will  by  which  he  was  made  executor  adjudged  to  be  forged, 
and  the  will  by  which  the  plaintiff  is  appointed  executor  allowed. 
On  demurrer,  the  question  was,  whether  payment  to  one  who 
was  executor  de  facto,  and  had  probate  of  the  will,  was  good 
to  bind  the  rightful  executor ;  and  the  court  gave  judgment 
that  it  was  not.    And  by  Trevor^  Chief  Justice :  An  executor 
derives  all  his  authority  from  the  testator  himself;  and  as  exe- 
cutor, without  any  thing  more,  he  has  the  power  of  disposing 
of  the  estate  of  the  testator,  of  releasing  a  debt  due  to  the  tes- 
tator, and  the  like.     True  it  is,  before  an  action  brought,  pro- 
bate is  necessary;  but  that  is  only  requisite  to  ascertain  the 
court  that  the  plaintiff  is  executor  and  has  a  right  to  bring  his 
action,  not  to  give  the  plaintiff  any  title  or  interest  to  the  estate 
of  the  testator.     If  the  testator  appoints  no  executor,  or  dies 
intestate,  the  administrator  is  appointed  by  the  ordinary,  and 
derives  bis  authority  from  him,  and  therefore,  if  administration 
is  granted,  all  acts  by  him,  as  long  as  the  administration  con- 
tinues in  force,  are  good,  and  even  though  it  be  afterwards 
repealed.     But  there  is  a  difference  taken  (o)  when  an  admi- 
nistration is  repealed  upon  a  citation,  or  upon  an  appeal.     If 
jt  is  upon  an  appeal,  which  suspends  the  administration,  all 
acts  after  such  suspension  are  void ;  if  it  is  repealed  upon  a 
citation,  all  the  acts  of  the  administrator,  till  the  repeal,  are 
good,  for  by  the  citation  the  grant  of  the  administration  is  not 
suspended ;  therefore,  if  the  administration  be  repealed,  all  acts 
done  by  an  administrator,  which  a  rightful  administrator  might 
have  done,  shall  be  allowed,  for  in  them  he  acted  in  the  place 
of  the  rightful  administrator.     But  it  is  otherwise  in  the  case 
of  an  executor,  for  the  probate  of  the  will  gives  no  authority 
at  all  to  him,  and  therefore  if  he  is  not  the  rightful  executor, 
he  has  no  authority,  and  it  would  be   unreasonable  that  a 
person  who  has  no  authority  should  dispose  of  the  interest  of 
another.     The  rightful  executor  has  not  only  a  trust  or  autho- 
rity to  administer  the  ^oods  of  the  testator,  but  also  an  interest 
annexed  to  the  trust ;  and  therefore  the  property  of  all  the 
goods,  after  administration,  is  completely  vested  in  him ;  and 
consequently,  the  disposition  by  another  person  of  the  goods 
of  the  testator,  or  release  of  his  debts,  is  a  disposition  of  the 
interest  of  the  rightful  executor,  and  therefore  such  disposition 

(o)  6  Co.  18. 


Executor  de 
ton  tort. 
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doth  not  bind  him.  And  this  case  is  not  like  the  case  of  an 
officer  who  officiated  without  legal  authority  as  the  deputy  of 
the  deputy  of  a  steward,  for  rightful  acts  done  by  him  are 
good ;  for  he  is  an  officer  de  facto,  and  in  the  immediate  and 
open  execution  of  his  office,  and  the  parties  did  not  know  whe- 
ther he  had  authority  or  not.  And  he  said,  in  this  case  of  an 
executor  some  mischief  indeed  may  possibly  happen ;  but  it 
would  be  a  more  general  inconvenience,  if  a  wrongful  executor 
should  be  allowed  to  dispose  of  the  right  and  interest  of  a 
rightful  executor  (p). 

[]In  Padget  v.  Priest  (q),  Mr.  Justice  Buller  said,  *'  It  is 
for  the  court  to  say  what  acts  make  an  executor  de  son  tart, 
but  for  the  jury  to  decide  whether  they  are  sufficiently  proved. 
A  very  slight  act  of  intermeddling  with  the  testator's  goods 
will  constitute  a  man  executor  de  son  tort.  Living  in  the  house 
and  carrying  on  the  trade  of  the  deceased,  even  where  the  wife 
proved  the  will  after  the  intermeddling  (r) ;  acting  under  a 
power  of  attorney  given  by  an  executor  after  his  death  makes 
an  executor  de  son  tort  {s) ;  all  acts,  in  fact,  which  can  be  con- 
sidered as  indicia  that  the  person  so  intermeddling  was  the 
representative  of  the  deceased,  e.  g.  milking  cows  (<),  killing 
cattle  (u),  selling  goods  (x),  taking  goods  to  satisfy  his  own 
debt  or  legacy,  &c. — Ed.] 

Where  there  are  divers  executors  named  in  the  will,  and 
dTrefMello.  some  of  them  do  refuse,  and  others  of  them  prove  the  testament, 
they  who  refuse  may  after  their  pleasure  administer,  notwith- 
standing such  refusal  before  the  ordinary  (2). 

And  this  is  what  in  the  spiritual  court  is  called  a  double 
probate,  which  is  in  this  manner: — The  first  that  comes  ia 
takes  probate  in  the  usual  form,  with  reservation  to  the  rest; 
afterwards,  if  another  comes  in,  he  also  is  to  be  sworn  in  the 
usual  manner,  and  an  ingrossment  of  the  original  will  is  to  be 
annexed  to  such  probate  in  the  same  manner  as  the  first :  and 
in  the  second  grant,  such  first  grant  is  to  be  recited ;  and  so 
on,  if  there  are  more  that  come  in  afterwards. 

For  notwithstanding  their  refusal  at  first,  they  still  continue 
executors;  and  at  any  time  during  the  lives  of  their  companions 
they  may  prove  the  will,  they  may  pay  debts,  make  releaseSi 
and  they  must  be  joined  in  all  suits  where  the  co-executors  are 
plaintiffs,  because  they  are  all  privy  to  the  will ;  but  not  where 


Co-exccDfor8, 
some  of  Ihem 


(p)  Aiion,  Coniyrw,  150. 

(q)  VI  T.  R.  97.] 

(r)  [Edwards  v.  Harben,  9  T.  R. 
97,  587,  597  ;  Hooper  v.  Summerset^ 
Wightw.  16;  Venwn  Y,  CuriiSj  in 
error,  2  IT.  Bl.  18.] 

(«)  rCotiU'  v.Aldrich,  4  M.&  S. 
175.] 

(0  [Dyer,  IGG  b,  marginal  note.] 

(u)  fGodolph.  pt.  2,  c.  8,  a.  \\ 


(1)  IRead's  case,  5  Co.  33  b^ 
Padget  V.  Priest,  2  T.  R,  97;  V. 
Wins,  on  Ex.  and  Adm.  vol.  i.  p.  186; 
Godolph.  pt.  ii.  c.  8 ;  Swin.  pt  ii.  1. 
23 ;  Bac.  Abr.  tit  <<  fixecuton,"  (B. 
3);  iToUer,  40.] 

( v)  Vide  infra,  "  Getting  in  the 
Effects:* 

{z)  9  Co.  37 ;  Bacon**  Use  of  the 
Law,  161;  Perk.  212. 
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Aey  Kte  defendants,  because  the  plaintiiF  in  the  action  is  not 
bound  by  law  to  take  notice  of  any  but  those  who  have  proved 
the  will  (a)« 

For  the  king's  courts  have  always  used  to  allow  the  probate 
of  some  of  the  executors  to  enable  them  all  to  sue  actions,  so 
that  the  probate  of  the  testament  doth  not  give  to  them  any 
ihlerest  oir  title  either  to  things  in  action  or  in  possession,  for 
tbey  have  all  their  title  and  interest  by  the  testament,  and  not 
by  the  probate ;  but  yet  without  the  probate,  the  judges  allow 
them  not  to  sue  actions  (&). 

It  is  holden,  that  he  which  did  refuse  the  executorship,  can- 
not assume  that  office  after  the  death  of  his  fellow  executor  (c). 
-  But  in  the  case  of  House  v.  Lord  Petre{d),  Dec.  19,  1700, 
before  the  Delegates,  the  common  lawyers  held,  that  if  one 
exiecutor  refuseth  before  the  ordinary,  and  the  rest  prove  the 
Will,  yet,  at  common  law,  he  who  refused  may  at  any  time 
come  in  and  administer ;  and  though  he  never  acted  whilst  his 
ebmpanions  were  living,  yet  after  their  death  he  shall  be  pre- 
ferred before  any  other  executor  made  by  a  co-executor; 
although  the  civilians  held,  that  by  their  law  the  renunciation 
was  peremptory. 

Sex  V.  Sir  Ed.  Simpson  («).  A  motion  was  made  for  a 
faandamus  to  the  judge  of  the  Prerogative  Court  of  the  Arch- 
bishop of  Canterbury,  to  admit  the  retraction  of  a  renunciation 
of  an  executorship  made  by  one  Brown.  There  were  two  exe- 
cutors, and  probate  had  not  been  granted  to  either,  but  Brown 
had  not  taken  the  oath  of  renunciation,  "  that  he  had  not  and 
would  not  intermeddle  in  the  effects,  &c.  but  renounced  all 
right  of  execution  of  the  will."  Against  the  mandamus,  it  was 
said,  that  by  the  law  and  practice  of  the  ecclesiastical  courts, 
no  retraction  could  be  admitted  of  a  renunciation  upon  oath, 
which  would  be  to  admit  him  who  renounced  to  perjure  him- 
self for  it ;  for  the  mandamus,  that  upon  good  cause  the  court 
below  can  absolve  from  the  oath,  and  the  common,  not  the 
canon  law,  must  govern  this  point,  by  which  an  executor  has 
a  right  to  demand  probate,  although  he  has  renounced.  But 
the  parties  entered  into  a  rule  by  consent  that  probate  should 
be  granted  to  both  executors  (who  were  also  trustees,  but  in- 
solvent), they  giving  proper  securities  and  indemnifications  to 
each  other,  and  to  the  cestui  que  trust. 

If  a  man  maketh  two  executors  and  dieth,  and  one  of  them  where  one 
proveth  the  will  in  the  name  of  them  both  against  the  will  of  the  SJderSiV'" 
other,  this  is  not  any  administration  for  him  who  consented  not  ®**»«»^* 
to  the  probate ;  but  he  may  plead  ne  ungues  executor,  for  the 
probate  maketh  him  not  executor  if  he  doth  not  administer  (/)• 

• 

(a)  Swin.  (a)  444.  (e)  3  Burr.  1463,  and  1  Bla.  Rep. 

(b)  9  Co.  38.  456. 

(r)  Swin.  326,  418;   Dyer,  160  b.        (/)  1  RoUo's  Abr.  918. 
((0  1  Salt  311. 
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Where  all  Swinbume  says  (g),  when  all  the  executors  named  in  the 

lu»°rei'ioii  u!  testament  do  refuse,  it  is  lawful  for  the  bishop  or  ordinary  to 
becominiited.  commit  administration,  and  to  annex  the  will  to  the  letters  of 
administration  and  the  administrators  shall  have  action,  and 
may  administer  the  goods  of  the  deceased  as  if  he  had  died 
intestate ;  and  their  authority  or  act  done  is  good  and  effectual 
in  the  law  in  the  mean  time,  until  the  executors  undertake  the 
executorship ;  for  then  the  ordinary  may  revoke  the  adminis- 
tration before  by  him  committed. 

So  also  if  a  man  make  an  executor,  but  this  is  not  known  or 
is  concealed,  the  ordinary  may  grant  administration,  and  this 
shall  be  good  until  the  other  prove  the  will  (A). 

And  so  in  like  manner  if  the  person  be  disabled  to  be  exe- 
cutor, or  no  executor  at  all  be  named  in  the  will  (t). 

But  Lord  Coke  says,  if  they  shall  refuse  before  the  ordinary, 
and  the  ordinary  commit  administration  to  another,  there  they 
cannot  administer  afterwards (/). 

And  by  Lord  Chancellor  Talbot,  in  the  case  of  Hobinsan  v. 
Pett,  E.,  1734(A):  Where  there  are  two  executors,  and  one 
renounces,  he  is  still  at  liberty,  whenever  he  pleases,  to  aceept 
of  the  executorship ;   otherwise,  if  both  renounce,  and  toe 
ordinary  commits  administration  to  another. 
Within  tthat       Regularly  (that  is,  by  the  civil  law),  testaments  ought  to  be 
•hlui^be^    "'  insinuated  to  the  official  or  commissary  of  the  bishop  of  the 
pioved.         diocese  within  four  months  next  after  the  testator's  death  (/)• 
.5.  What         And  the  executor,  for  good^  of  the  testator  taken  from  him, 
the  Execu-  or  a  trespass  done  upon  the  lease  land,  or  a  distraining  or  inn 
tor  may  do  pounding  of  goods  or  cattle,  may  maintain,  before  the  will  be 
hlteM^   proved,  actions  of  trespass,  or  replevin,  or  detinue;  for  these 
actions  arise  upon  the  executor's  own  possession  (n). 

But  before  the  proving  of  the  will,  an  executor  cannot  main- 
tain a  suit  or  action  of  debt,  or  the  like :  and  the  reason  is,  for 
that  therein  he  must  show  forth  the  will  proved  under  the  seal 
of  the  ordinary  (o). 

And  in  general,  an  executor  is  a  complete  executor  before 
probate,  to  all  purposes  but  bringing  of  actions ;  so  that  he 
may  release  an  action,  assent  to  a  legacy,  may  be  sued,  may 
alien  or  otherwise  intermeddle  with  the  goods  of  the  testator(ji)i 
[^Except  indeed  in  cases  where  the  executor  has  actually  been 
possessed  of  the  property  which  is  the  subject  of  the  action  (9). 
— EdO 

(g)  Swill.  380, 383  ;  1  RoUe's  Abr.  Williams  on  Ex.  &  Ad.  vol.  I,  212.] 

907.  (n)  Went.  34. 

(/i)  1  RoUe's  Abr.  907,  (o)  Ibid. 

(i)  Swin.  380.  {p)  {^Thompionv,  J{<^oA2t, 3  Car. 

( j)  9  Co.  37.  &  P.  123.] 

(fcj  2  P.  Wms.  351 .  (q)  [In  V.  Wms.  Ex.  &  Ad.  voL  i. 

((/)  Swin.  a,  447.  215,  see  this  very  clearly  stated.— 

(m)  [Godolph.  pt.  2,  c.  20;  Went  Ed.] 
Off.  Ex.  81,  14th  edit.;    Vaughan 
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For  by  administering^  the  executor  hath-  accepted  of  and  taken  what  tiM  Ex. 
npoQ  him  the  whole  administration  before  the  probate ;  and  is  STmihSb^ 
diereby  entitled  to  receive  all  debts  due  to  the  testator;  and  all  ?.~^?!!i__ 
payments  made  to  him  are  good,  and  shall  not  be  defeated,  al- 
though he  should  die  and  never  prove  the  will  (r). 
^  Also  the  executor  may  in  convenient  time  after  the  testator*s 
death,  enter  into  the  house  descended  to  the  heir,  for  the  re- 
moving and  taking  away  of  the  goods,  so  as  the  door  be  open, 
or  at  least  the  key  be  in  the  door :  and  this  seemeth  to  be 
understood  of  the  door  of  each  room.  For  although  the  door 
of  entrance  into  the  hall  and  parlour  be  open,  the  executor  can- 
not by  that  justify  the  breaking  open  of  the  door  of  any  cham- 
ber, to  take  the  goods  there,  but  only  may  take  those  in  the 
rooms  which  be  open.  And  this  seemeth  to  be  proved  by  the 
case  of  the  chest  with  evidences,  which,  it  is  said,  the  executor 
may  take,  and  put  out  the  deeds,  delivering  them  to  the  heir, 
that  is  to  say,  the  chest  being  unlocked.  Now  a  chamber  or 
other  room  wit)iin  the  house  locked  is  an  inclosure  of  better 
respect  than  a  chest  But  if  the  goods  be  not  removed  within 
convenient  time,  the  heir  may  distrain  them  as  damage-fea« 
sant  («)• 

T.,  5  Jac.  1,  Staddeny. Harvey  (J).  Trespass:  Upon  demur- 
rer, the  case  was :  Lessee  for  life  of  a  house  and  pasture  land 
dies;  his  executors  suffer  his  cattle  to  go  there  for  six  days 
after  his  death,  and  then  removed  them;  and  in  trespass,  justify 
for  that  time;  averring,  that  in  that  time  of  six  days  they  could 
not  procure  any  other  land  or  place  to  put  in  the  cattle.  Where- 
upon it  was  demurred.  And  whether  that  were  a  convenient 
time  to  remove  them  was  the  question.  And  the  court  seemed 
to  incline,  that  six  days  is  but  a  convenient  time  for  the  remov* 
ing  of  their  cattle :  and  the  law  allows  a  convenient  time  for 
their  removing,  especially  it  being  averred,  that  they  had  not 
any  other  place  to  remove  them  unto.  But  for  a  fault  in  the 
plea,  wherein  he  pleaded  a  lease  of  the  house,  but  not  of  the 
land  in  the  declaration  mentioned,  it  was  adjudged  for  the 
plaintiff. 

In  like  manner,  the  executor  before  probate  may  be  sued  for 
the  debts  of  the  testator,  unless  he  refused  the  executorship  in 
due  manner  so  as  administration  may  be  granted,  and  so  there 
be  somebody  suable  for  the  testator's  debts  (u). 

So  a  bill  for  discovery  of  effects  may  be  brought  before  pro- 
bate :  as  in  the  case  of  Dulwich  Collegey.  Johnson^  E.,  1688(.r). 
A  bill  for  a  discovery  of  the  personal  estate  was  brought  before 
the  will  was  proved,  the  will  being  controverted  in  the  spiritual 
court.  And  this  was  pleaded  to  the  bill,  but  overruled:  a 
discovery  being  for  the  benefit  of  all  persons  interested,  and 

(r)  Wankford  y.  Wankford,  1  Salk.        (t)  Cro.  Jac.  204. 
306,  307,  per  Lord  Holt  (u)  Went  36. 

(«)  Went  92.  (x)  2  Vem.  49. 
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wiMtthcEx-  necessary  for  the  pr^ervation  thereof.    And  such  discoveries 
dTMtor^     have  often  been  ordered  pendente  lite  in  the  spiritual  court 
^^^^'  And  in  the  case  of  an  administrator,  a  court  of  equity  will 

allow  of  a  bill  brought  by  an  administrator  before  administra- 
tion is  actually  taken  out :  as  in  the  case  of  Fell  v.  Lntwidge, 
Feb.  3,  1740.  The  widow  brought  a  bill  for  recovery  of  the 
effects  of  her  late  husband,  and  did  not  take  out  administration 
till  after  the  bill  brought.  It  was  objected,  that  the  bill  was 
brought  too  early.  By  the  Lord  Chancellor  Hardwicke:  It 
is  very  true  that  this  would  have  been  an  exception  in  an  action 
at  law;  but  it  is  not  so  to  a  bill  brought  in  this  court.  And  the 
exception  was  overruled  (y). 

QThe  executor  of  the  grantee  of  a  next  avoidance  of  a  church 

may  grant  the  advowson  before  probate  (z).    And  such  acts  as 

those  mentioned  above  as  being  allowable  to  be  done  before 

probate,  arc  valid  even  if  the  person  doing  them  die  without 

ever  proving  the  will  (a).     But  if  he  die  before  probate,  his 

executor  shall  not  be  executor  to  the  first  testator  (6).    And 

when  any  acts  done  before  probate  by  an  executor  are  relied 

on  for  a  title,  a  subsequent  probate  must  be  produced  (c).— 

Ed.] 

6. Ordinary       By  the  21  Hen.  8,  c.  5,  "  The  ordinary  or  other  person  having 

to  cite  the    authority  for  probate  of  testaments,  may  convent  before  them 

Executor     persons  named  executors  of  any  testament,  to  the  intent  to  prove 

the*WiD.      ^^  refuse  the  testament,  as  they  might  do  heretofore." 

And  by  the  1  Edw.  G,  c.  2,  s.  3,  "  All  summons  and  citations 
or  other  process  ecclesiastical,  injill  causes  of  probates  of  testa- 
ments, and  commissions  of  administrations  of  persons  deceased, 
shall  be  made  in  the  name  and  with  the  style  of  the  king,  as  it 
is  in  writs  original  or  judicial  at  the  common  law;  and  the  teste 
thereof  shall  be  in  the  name  of  the  archbishop  or  bishop,  or  other 
having  ecclesiastical  jurisdiction;  and  the  commissary,  official,  or 
substitute  exercising  jurisdiction  under  him,  shall  put  his  name 
in  the  citation  or  process  after  the  teste.'* 

And  the  ordinary  may  sequester  the  goods  of  the  deceased 
until  the  executors  have  proved  the  testament ;  so  may  the  me? 
tropolitan,  if  the  goods  be  in  divers  dioceses  (rf). 

And  if  the  executors  do  not  appear  upon  the  process,  the 
ordinary  may  excommunicate  them(^).     But  they  may  pray 

Cy)  Bern.  Cha.  Ca.  320.  v.  Chatfitld,  1  Vern.  200  ;  Wani^ford 

{z)  TSmilhlet/  v.  Chamelej/,  Dyer,  v.  Wankford,   1  Salk.  308 ;  S.  C.  1 

135  a.J           ^  Frcem.  520.] 

(a)  iBragierv,  Hudsim,  8  Sim.  67  ;  (c)  [Pinwcy  v.  Finneyy  3  B.  JIf  C. 

Dyer,  367  a ;    Rtx  v.  Stone,  6  T.  R.  336.] 

298;  Anon,  Frem.  Cha.  Ca.  28,  pi.  22  {d)  Swin.  a.  477,  478. 

--6;   Wankford^AVankford,  1  SaUc.  \c)  [See  titles  Sunmnnuitatttll, 

306,  307 ;  Croft  v.  Pyke^  3  P.  Wins.  vol.  li.,  and  Vrortice,  vol.  iii.,  far  thie 

182.]  writ  Ik  coniumaee  capiendOf  mbiti- 

(6)  lltled  V.  Stankjft  Dyer,  372  a;  tuted  for  cxcainiiiiinic«tkm.*»£i>.]  ' 
Boyton  y.WolfCi  Cto^  i%i^B^\A\  Day 
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time  to  advise ;  and  the  ordinary  may  grant  in  the  meantime 
letters  ad  colligendum  bona  de/uncii  (/). 

On  the  other  hand  (inasmuch  as  the  executor,  though  he  Mandamaito 
may  be  sued,  and  pay  debts,  and  release  an  action,  yet  cannot  oMiMry^* 
have  an  action  before  probate),  the  ordinary  is  bound  to  prove 
die  will ;  and  if  the  executor  accept,  and  desire  probate,  and  is 
refused  bv  the  ordinary,  a  writ  will  go  from  the  temporal  courts 
to  compel  him  to  proceed  to  probate  where  tlie  will  is  not  con- 
troverted ;  and  that  notwithstanding  an  appeal  to  the  Delegates, 
u  it  was  in  the  case  of  Dunkinv.  Munn,m.y  26  Car.  2,  in  which 
such  writ  was  granted  to  the  Prerogative  Court  (g). 

But  if  the  validity  of  the  will  is  contested,  it  is  a  sufficient 
answer  by  the  ordinary  to  a  writ  of  mandamus,  to  return,  that 
a  suit  is  depending  before  him  concerning  the  same,  and  not  yet 
determined  (A). 

TBut  it  is  no  good  return,  that  the  person  appointed  executor 
in'Uie  will  is  insolvent,  and  that  he  refused  to  give  security  to 
pay  legacies,  for  the  ordinary  has  no  authority  to  demand  se- 
curi^  where  the  testator  has  required  none  (i). 

[[Where  the  return  by  the  judge  of  the  spiritual  court  to  the 
wuMndamus  stated,  that  by  the  practice  of  his  court,  if  any  cre-^ 
ditor  of  the  deceased  entered  a  caveat  against  granting  probate, 
and  swore  himself  to  be  a  creditor,  there  went  out  a  commission 
of  appraisement,  till  the  return  whereof  the  judge  had  not  used 
to  grant  probate ;  and  then  set  out  that  two  creditors  had  en- 
tered a  caveat,  and  prayed  such  a  commission,  which  was 
decreed,  and  was  not  yet  returnable :  the  Queen's  Bench  held 
the  return  to  be  ill,  because  the  practice  of  the  ecclesiastical 
court  will  not  alter  the  law  of  the  land  (A). — Ed.]] 

The  manner  and  form  of  proving  testaments  is  of  two  sorts :  Two  Mannen 
the  one  is  called  the  vulgar  or  common  form ;  the  other  is  termed  ®J,jj[®^*"«**»« 
the  solemn  form,  or  form  of  law  (I), 

The  vulgar  or  common  form  is  more  compendious  or  brief  i-  Prouie  in 
than  the  other :  for  after  the  death  of  tJie  testator,  the  executor  lora!**" 
presenteth  the  testament  to  the  judge ;  and  in  the  absence,  and 
without  citing  or  calling  of  such  as  have  interest,  produceth 
witnesses  to  prove  the  same;  who  testifying  upon  their  oaths 
tivd  voce,  that  the  testament  exhibited  is  the  true,  whole,  and 
last  testament  of  the  party  deceased,  the  judge  doth  thereupon 

(/)  Treat,  of  £q.  b.  4,  c.  1,  s.  4 ;     857.     Sec  title  Vrottbttton,  vol.  iii. 

broker  v.    Charter,  Cro.  Eliz.  92  j    TheCourtofChancery  will  control  an 

Tpller,  41.  insolvent  debtor  by  the  appointment 

"  r)  Gibi.  469.  of  a  receiver,  Rex  v.  Simpton,  1  W. 


8; 


)  Rex  V.  Dr,  Bay,  Bur.  Manaf.  Black.  458 ;  Uterson  v.  JVfotr,  2  VeB. 

2295 ;    TLovegrove  v.  Bethel,  1  W.  jun.  95,  and  vide  supra.^ 

Bl.  668.]  (/)  Swin.  448.     [It  seems  to  be 

(i)  [See  the  CBMe  of  Rex  y.  Raines,  held  by  the  authorities  at  Doctors' 

1  Ld.  Kaym.  361,  post,  **  Adntinistra-  Commons,  that  the  new  Will  Act  has 

imn  BoiM.'!]  made  no  alteration  in  thiB  req>ect.-*- 

(k)j  lEett  T.  Betterioorth,   Stark.  £d.] 
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1.  Probate  in  (and  sometimes  upon  lesser  proof)  annex  his  probate  and  seal 
vom?°        to  the  testament,  whereby  the  same  is  confirmed  (m). 

TNo  paper  that  is  of  a  testamentary  nature  should  be  with- 
held from  the  court  (n). — Ed.)] 

It  is  not  necessary  to  the  proof  of  a  written  will,  that  the 
witnesses  hear  it  read,  so  as  they  can  depose  that  the  testator 
declared  before  them,  that  the  self-same  writing  now  produced 
is  or  was  his  last  will  and  testament  (o). 

In  Longford  v.  Eyre  (p)  it  is  said,  that  in  proving  a  devise 
of  lands,  the  proper  way  is,  that  the  witness  should  not  only 
prove  the  executing  the  will  by  the  testator,  and  his  own  sub- 
scribing in  his  presence,  but  likewise  that  the  rest  of  the  wit- 
nesses subscribed  their  names  in  the  testator's  presence :  and 
so  one  witness  proves  the  full  execution  of  the  will. 

But  in  the  case  of  Townsend  v.  Ives,  May  9,  1748,  at  the 
Rolls  (q) :  A  bill  was  preferred  by  the  legatees  to  have  the  real 
estate  sold  for  the  payment  of  their  legacies  which  were  charged 
thereupon,  against  the  heir  at  law  of  the  testator,  who  is  an  in- 
fant, and  to  have  the  will  established.  There  were  three  wit- 
nesses to  the  will  all  now  living,  but  only  one  has  been  examined, 
who  proved  the  execution  of  it,  and  the  attestation  of  the  other 
two  witnesses.  But  Fortescue,  Master  of  the  Rolls,  refused  to 
establish  the  will,  without  the  examination  of  all  the  witnesses: 
for  it  is  a  rule  that  all  the  witnesses,  if  living,  must  be  examined 
to  prove  the  will.  Besides,  the  heir  at  law  is  in  this  case  an 
infant,  who,  if  of  age,  has  a  right  to  cross-examine  all  the  wit- 
nesses. And  as  no  admission  of  this  sort  can  be  received  for 
an  infant,  this  court  must  protect  his  right,  and  therefore  must 
insist  upon  all  those  requisites  which  he  would  have  a  right  to 
insist  upon  if  he  were  of  age,  and  capable  of  making  a  defence 
for  himself. 

So  in  Off  lev.  Cook,  Dec.  10,  1748  (r):  Upon  a  bill  foresta* 
blishment  of  a  will  and  performance  of  the  trust,  it  was  objected, 
that  only  two  of  the  witnesses  to  the  will  were  examined,  and 
some  account  ought  to  be  given  why  the  third  was  not,  as  that 
he  could  not  be  found,  or  the  like.  Lord  Hardwicke  held  it 
necessary  to  the  establishment  of  a  will ;  for  if  after  the  decree 
the  heir  at  law  should  controvert  it,  the  court  would  order  an 
injunction:  nor  did  he  care  to  make  a  precedent  to  the  contrary; 
for  if  this  other  witness  were  called,  he  might  say  something 
material  against  it :  and  therefore  ordered  it  to  stand  over  tiU 
the  third  was  examined. 

E.,  12  Geo.  2,  Croft  v.  Paulet  (s).  On  a  trial  at  bar  in 
ejectment,  the  defendant  made  title  under  a  will,  the  attestation 
of  which  was  in  these  words,  "  signed,  sealed,  published^  and 

(m)  Swin.  448.  (g)  i  Wilson,  216. 

(fi)  iLangmend  v.  Lewis,  2  Phill.  (r)  1  Ve«.  177. 

325;  and  see  tiUo  ^tattitt,  vol.  iii.]  (g)  Str.  1109;    [tee  FlnUmpi  on 

(0)  God.  O.  L.  66.  Evidence,  voL  i  chap.  8,  t^V^tiie 

WlP.Wm8.741.  ^^w^f^^ia^l 
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tedared  as  and  for  his  last  will  and  testament^  in  the  presence  i.  probate  m 
rf  ud.  A.,  B.  and  C."    The  will  was  in  1723,  and  the  witnesses  ^^ 

were  all  dead,  and  their  hands  proved  in  common  form.    But 

then  it  was  objected,  that  this  was  not  an  execution  according 
to  the  statute ;  and  the  hands  of  the  witnesses  could  only  stand 
18  to  the  facts  they  had  subscribed  to,  and  signing  in  tne  pre* 
lence  of  the  testator  was  not  one.  But  the  court,  on  the  autho* 
ritjr  of  a  case  in  the  Common  Pleas,  said  it  was  evidence  to  be 
left  to  a  jury  of  a  compliance  with  all  circumstances.  And  a 
verdict  was  given  for  the  will. 

Generally  by  the  civil  law,  the  testimony  of  two  witnesses 
is  required ;  and  if  in  the  probate  of  a  will  the  testimony  of 
one  witness  is  disallowed  in  the  ecclesiastical  court,  a  pro- 
hibition lieth  not:  for  that  court  having  jurisdiction  of  the 
matter,  hath  it  also  as  to  the  manner  of  proof  and  proceed- 

inm  (0- 

But  Dr.  Godolphin  says,  where  there  is  no  controversy  or 
dispute  touching  the  will,  there  the  single  oath  of  the  executor 
alone  is  sufficient  for  the  probate  thereof  in  common  form  (u). 

And  this,  it  is  said,  is  the  practice  throughout  the  province 
of  Canterbunr :  but  within  the  province  of  York  it  hath  been 
osual  (though  now  discontinuing  in  some  of  the  dioceses)  to 
iwear  also  one  witness  to  the  will. 

[[The  foregoing  observations  apply  to  testamentary  papers 
which  on  the  face  of  them  are  perfect.  Imperfect  papers  may 
be  also  proved  in  common  form,  provided,  first,  that  they  be 
accompanied  with  affidavits,  stating  such  a  case  as,  if  proved  by 
depositions,  would  establish  them  as  a  will  (j) ;  secondly^  that 
these  be  also  accompanied  with  the  consent,  implied  or  ex- 
pressed, of  all  parties  interested  (y).  On  this  principle  the 
consent  of  the  court  must  be  obtained  in  cases  of  illegitimate 
testators  {z).  The  court  is  very  jealous  in  the  maintenance  of 
this  latter  rule  in  a  case  where  minors  are  interested ;  their 
incapacity  to  give  a  proxy  of  consent  renders  it  very  difficult 
in  a  case  wherein  they  are  interested  to  obtain  a  probate  of  an 
imperfect  instrument  (a),  and  issue  born  afler  probate  are  not 
bound  by  the  decree  of  the  court.  The  necessity  of  consent 
of  parties  interested  is  equally  stringent  where  the  instrument 
appears  from  erasures  or  interlineations  to  be  primd  facie  de- 
liTOrative  (&). 

[[With  respect  to  wills  executed  since  the  passing  of  1  Vict. 

(0  2  Rolle's  Abr.  300.  (z)  lln  the  goods  of  Robiruon,  1 

iu)  God.  O.  L.  65.  Hagg.  643.] 

(x)  lln  the  goods  ofTolchcr^  3  Add.  (a)  [/n  the  eoods  t)/'  James  Gibbfif 

16. J  1  Ha^g.  376  ;  In  the  goods  of  Hugh 

(y)  [In  the  goods  of  James  Thomas^  Ross,  id.  471 ;  In  the  goods  of  Thomas, 

I  Hagg*  695 ;  In  the  goods  of  John  id.  695 ;    lUtvenscrojt  v.  Hunter,  2 

EdmSnds,  id.  69S ;  In  the  goods  of  Haffg.  68.] 

UwrUl,  id.  252;    /n  the  goods  of  (6)  TBraham  v.  Burchell,  3  Add. 

Werdock,  id.  551;   Jit  the  goods  of  254;  In  the  goods  of  Heme,  1  Hagg. 

EiiMabeth  Addams,  3  Hagg.  258.]  222.] 
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I.  ProiMte  in  c.  26,  wlicre  tlierc  is  an  attestation  clause^  reciting  that  the 
co^on  formalities  required  by  the  9th  section  of  that  act  have  been 
complied  with,  the  practice  of  the  Prerogative  Court  of  Can- 
terbury is  to  allow  probate  to  pass  in  common  form  upon 
the  oath  of  the  executor  alone.  But  if  such  an  attestation 
clause  be  wanting,  an  affidavit  is  required  from  one  of  the 
subscribing  witnesses,  that  the  injunctions  of  the  statute  have 
been  complied  with.  If  a  will  dated  before  the  passing  of  the 
act  bear  upon  the  face  of  it  unattested  obliterations  or  altera- 
tions, an  affidavit  is  required  that  they  were  made  before  1st 
January,  1838,  otherwise  probate  will  go  of  the  will  as  it 
originally  stood  (c).  If  a  will  made  since  the  passing  of  the 
act  show  upon  the  face  of  it  unattested  alterations,  if  the  ori- 
ginal words  can  be  deciphered,  probate  will  pass  of  the  will 
with  them,  or  if  they  cannot  be  deciphered,  probate  will  pass 
in /he  simile  or  in  blank  (d). — Ed.]] 

II.  Probate  in       Whcu  the  tcstameut  is  to  be  proved  \n  form  of  law,  it  is 
cithKw^^'"^  requisite  that  such  persons  as  have  interest,  that  is  to  say,  the 

widow  and  next  of  kin  to  the  deceased,  to  whom  the  adminis- 
tration of  his  goods  ought  to  be  committed  if  he  had  died 
intestate,  are  to  be  cited  to  be  present  at  the  probation  and 
approbation  of  the  testament,  in  whose  presence  the  will  it  to 
be  exhibited  to  the  judge,  and  petition  to  be  made  by  the  party 
which  preferreth  the  will,  and  enacted  for  the  receiving,  swear- 
ing and  examining  of  the  witnesses  upon  the  same,  and  for 
the  publishing  or  confirming  thereof;  whereupon  witnesses 
are  received  and  sworn  accordingly,  and  are  examined  every 
one  of  them  secretly  and  severally,  not  only  upon  the  allega- 
tion or  articles  made  by  the  party  producing  them,  but  also 
upon  interrogations  ministered  by  the  adverse  party,  and  their 
depositions  committed  to  writing :  afterwards  the  same  are 
published,  and  in  case  the  proof  be  sufficient,  the  judge  doth 
by  his  sentence  or  decree  pronounce  for  the  validity  of  the 
testament  (e). 
How  it  differs  Which  difference  of  form  in  proving  the  will  worketh  this 
'^Common*  diversity  of  effect,  namely,  that  the  executor  of  the  will  proved 
^rm.  in  the  absence  of  them  which  have  interest,  may  be  compelled 

to  prove  the  same  again  in  due  form  of  law  ;  and  if  the  wit* 
nesses  be  dead  in  the  mean  time,  it  may  endanger  the  whole 
testament,  especially  if  ten  years  be  not  past  since  the  proba- 
tion, whereby  necessary  solemnities  are  presumed  to  have  been 
observed :  whereas  the  testament  being  proved  in  form  of  law, 
the  executor  is  not  to  be  compelled  to  prove  the  same  any 
more ;  and  although  all  the  witnesses  afterwards  be  dead,  the 
testament  doth  still  retain  its  full  force  (J). 

But  probably  this  word  ten  in  figures  may  have  been  mis* 
taken  for   thirty;   for  Dr.  Godolphin  says,  the  will  being 

.    Cc)  [In  the  goods  of  Wickejf,  Feb.     March,  1839.] 
2nd,  1839.]  U)  Swin.  448, 449. 

(d)  [In  the  goods  of  Rippctli, lOvV       \ j^  W^^l,  ^ft&. 
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proved  only  in  common  form,  it  may  be  questioned  at  any  i[.Prab«i«ta 
time  within  thirty  years  next  after  by  common  opinion  before  |^|!^ 
it  work  prescription  (^)t  '' 

[^Bttt  it  was  said  by  a  very  eminent  judge,  "  I  do  not  know 
that  there  is  any  specific  time  which  limits  a  party  (A).  In 
SatiertAuHiiie  v.  Satterthwaite  (i),  probate  of  a  codicil  granted 
in  common  form  in  1808  was  upon  the  citation  of  the  executor 
by  next  of  kin  to  prove  it  per  testes,  in  due  form  of  law  revoked 
in  1818 ;  and  in  Finucane  v.  Gayfere  (i),  a  probate  granted 
in  common  form  in  1807  was  revoked  by  a  similar  process  in 
1820.  So  in  Lest  v.  Broum  and  others  {I),  probate  of  a 
fermer  will  was  revoked  in  order  that  probate  might  be  given 
lo  a  later  will ;  and  in  Murphy  v.  Mason  and  Fennel  (m),  on 
a  fiiilure  of  proof  of  the  identity  of  the  testator. — Ed.T 

And  this  proving  of  the  will  in  solemn  form  is  for  the  most 
part  at  the  instance  of  some  person  who  desireth  to  invalidate 
the  same ;  in  which  case  his  proctor^  at  the  time  of  exhibiting 
the  willy  ought  to  accept  the  contents  thereof  so  far  forth  as  it 
maketh  for  the  benefit  of  his  client;  otherwise  if  any  legacy  is 
given  to  him  in  the  willy  he  shall  lose  it  for  his  general  im- 
pugning of  the  will  (n). 

And  in  such  case  where  an  executor  hath  been  called  to 
prove  the  will  by  witnesses,  and  hath  fully  proved  it,  if  the 
party  who  caused  him  to  do  this  shall  not,  afler  publishing  the 
attestation,  except  against  the  will  or  the  witnesses,  nor  pro- 
pose any  matter  to  hinder  the  passing  of  sentence  for  the 
validity  of  the  will,  the  judge  doth  not  usually  condemn  him 
in  coats :  but  otherwise  it  is  if  he  shall  propose  such  matter 
and  fail  in  the  proof;  for  then  he  will  be  condemned  in  costs, 
at  least  from  the  time  of  such  proposal  (o). 

[[The  next  of  kin  merely,  as  such,  are  entitled  of  common  Rigbu  or 
right  to  call  for  proof  in  solemn  form  of  the  deceased's  will ;  "**'  ®'  ^*"' 
and  it  has  been  held,  that  a  next  of  kin  who  has  acquiesced 
in  probate  taken  in  common  form,  and  has  even  received  a 
legacy  due  to  him  as  under  the  will,  may  still  be  at  liberty  to 
call  in  such  probate  and  put  the  executor  on  proof  per  testes, 
first  bringing  in  the  legacy  so  received (p);  but  he  has  been 
neld  to  be  barred  from  calling  it,  as  where  he  has  been  cog- 
nisant of  a  prior  suit  in  which  the  validity  of  the  same  will  had 
been  contested  by  other  parties  (g).  And  long  acquiescence, 
for  which  there  appears  no  reason,  may  bar  a  next  of  kin  of 
his  rights.  The  principles  which  govern  the  Court  of  Probate 
in  such  case  are  laid  down  by  Sir  William  Wynne  with  the 

(g)  God.  O.  L.  62.  (n)  [1  Ought.  21.] 
(h)  IHofmanv,  MorrU  and  White.         (o)  [Ibid.  20.] 

Sir  W.  Wynne,  note  to   NcveU  v.        (p)\BeU  v.   Armstrong,  1  Add. 

If^,  2  Phill.  231.]  3G5  ;    Braham  v.  Burcfteil,  3  Add. 

;i)  [dPhilL  1.]  256;   Gascoyne  v.  Chandler,  2  Lee, 

[k)  Tlbid.  405.1  242.] 

m  n  Lee,  mil  (?)  Ufemll  v.  Weeks,  £  Phfl.  324.1 

Hi)  TlWd.  349.J  .VI. 
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II.  Probate  in  cleamess  and  strength  which  characterized  all  the  decisions  of 
Fo!^"  this  learned  judge.  In  the  case  of  Hoffman  v.  NorrU  and 
Mxt^Kin.    White (r)  he  remarked,  "George  Hoffman  made  bis  will  in 

May,  1791,  disposing  of  real  and  personal  property  between  a 

brother  and  sister,  and  excluding  his  brother  Lewis  Hofimaa 
for  reasons  mentioned ;  he  died  in  1795.  In  March  1795  the 
will  was  proved  by  the  two  executors :  doubts  having  arisen 
respecting  the  will,  a  suit  in  Chancery  was  brought  against  the 
executors  and  against  Lewis  Hofiman,  praying  an  accounti 
&c. ;  this  was  answered  by  all  the  parties.  Lewis  Hofiman, 
in  his  answers  on  the  26th  of  January,  1796,  stated  that  he 
believed  the  deceased  had  made  his  will  as  sel  forth ;  that  the 
will  was  duly  proved ;  and  he  claimed  all  such  riffht  as  he  wai 
entitled  to  as  brother  and  next  of  kin  ;  particularly  submitdng 
whether  a  legacy  did  not  lapse,  and  that  he  was  so  entitled. 
On  the  26th  of  June,  1796,  the  master  decreed  accordingly; 
and  that,  by  the  death  of  William  Hoffman,  the  legacy  had 
lapsed,  and  consequently  was  distributable ;  and  that  one-third 
of  one-half  belonged  to  Lewis  Hoffman  ;  pursuant  to  this  the 
money  was  laid  out,  and  Lewis  Hofiman  received  the  interest 
of  the  one-third  of  the  moiety  proceeding  under  the  will,  as  if 
the  legacy  had  lapsed.  In  1804  a  decree  was  taken  out  in 
this  court  by  Lewis  Hofiman  against  the  executor  of  his 
brother's  executor,  to  bring  in  the  probate  and  prove  the  will. 
There  can  be  no  doubt  but  that  as  a  brother  he  is  entitled  to 
controvert  the  will ;  and  if  probate  has  been  obtained  in  com- 
mon form,  he  can  call  it  in  and  put  the  executor  on  proof.  I 
do  not  know  that  there  is  any  specific  time  which  limits  a 
party.  The  will  had  been  proved  in  1795;  this  decree  was 
taken  out  in  1804,  so  that  there  had  been  a  quiet  possession 
for  nine  years.  I  think  I  know  instances  in  which  the  court 
has  allowed  the  probate  to  be  called  in  after  a  longer  time;  tbat 
may  be  done  with  cause  shown :  that  it  may  be  done  under 
any  circumstances  is  what  I  cannot  admit :  it  would  be  con* 
trary  to  reason  and  every  principle  of  justice.  Where  the 
opposing  party  has  been  in  a  situation  which  rendered  it  im* 

Eossible  or  difiicult  for  him  to  have  proceeded  earlier ;  if  he 
as  been  absent  from  the  country,  a  minor,  or  labouring  under 
imbecility,  he  may  be  admitted.  But  without  reason,  and 
where  there  are  such  strong  reasons  as  there  are  here  to  show 
that  he  was  not  in  such  a  state  of  incapacity  as  to  have  pre- 
vented him,  and  further  that  he  could  not  be  ignorant  of  all 
the  circumstances  relating  to  the  deceased,  from  the  suit  in 
chancery  soon  after  the  probate  was  taken  out,  the  case  is 
different.  By  his  answers  he  admitted  both  the  will  and  the 
probate :  a  decree  was  made  operating  on  the  lapsed  legacy ; 
and  he  acted  under  that  decree  not  upon  an  intestacy,  and 
continued  to  receive  the  interest  for  five  years  together,  not 
ofiering  to  bring  up  what  he  has  received,  but  statiDg  only 
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that  lie  liad  strong  reasons  to  doubt,  but  did  not  know  that  ii.Prob«ceia 
he  coald  call  them  in  question  after  probate  ;  ignorance  of  the  l^t^" 
hw  is  not  an  excuse ;  but  this  is  so  plain ;  and,  having  advice  J^JS^of  ki*. 

as  to  the  deceased's  affairs  by  the  suit  in  Chancery,  I  cannot - 

admit  this.  He  speaks  of  additional  facts ;  but  this  is  mere 
general  assertion ;  there  is  little  reason  to  think  that  a  m\\ 
written  with  the  deceased's  own  hand  in  the  East  Indies,  he 
having  lived  in  this  country  four  or  five  years  afterwards, 
could  be  improperly  obtained.     I  dismiss  the  suit  with  costs." 

[[But  a  legatee  who  has  renounced  administration  cum  testa* 
mento  annexo  is  not  barred  by  such  renunciation  from  con- 
testing the  will,  and  he  may  cite  the  administrator  to  bring  the 
letters  of  administration  into  court  (s). 

[[A  next  of  kin  in  possession  of  an  administration,  and  him- 
self called  upon  to  see  a  will  propounded  by  an  executor,  may 
take  out  a  decree,  citing  all  persons  interested  under  the  will 
to  see  proceedings  (t). 

[[A  creditor  cannot  dispute  the  validity  of  a  will  unless  he  loterrener. 
has  had  a  grant  of  administration  (u),  in  which  case  he  is  the 
same  for  the  purpose  of  opposing  the  will  as  a  next  of  kin  (x), 

[[Where  a  will  has  been  litigated  between  the  executor  and  Crcdiior. 
next  of  kin  or  another  executor,  and  pronounced  against,  it 
cannot  be  set  up  by  a  legatee  unless  he  can  show  fraud  or 
collusion,  or  neglect  and  mismanagement,  in  the  former  parties ; 
but  he  may  intervene  pending  the  suit(y). 

\^JIien2ie8  v.  Kerr  (z).  This  was  a  question  arising  out  of  a 
proceeding  to  obtain  probate  of  the  will  of  a  Mr.  Fraser,  who 
died  on  the  3d  of  June,  1839,  the  question  being  simply  whe- 
ther a  creditor  could  appear  as  a  contradictor  to  a  will,  and 
put  a  party  alleging  an  interest  upon  proof  of  the  same.  The 
question  was  argued  during  the  last  term ;  and  on  August  3, 
1841,  Sir  H.  Jenner  gave  sentence,  to  the  effect  that,  according 
to  the  rule  and  practice  of  this  court  for  many  years  back,  and 
also  upon  principle,  a  creditor  could  not  be  allowed,  as  a  matter 
of  right,  to  appear  and  put  an  alleged  executor  upon  proof  of 
the  will.  All  a  creditor  required  was  to  have  a  representation, 
and  having  got  that,  as  Sir  William  Wynne  had  said  in  one  of 
the  cases,  *'  he  had  got  all  he  wanted.'*  If  one  creditor  had  a 
right  to  oppose  the  grant  of  a  probate,  another  had,  and  there 
would  be  no  knowing  where  to  stop ;  and  as  executors  must 
also  have  a  right  to  oppose  the  interest  of  a  creditor,  the  court 
would  have  to  determine  the  validity  of  his  debt,  and  be  led 
into  questions  out  of  its  jurisdiction.     He  rejected  the  petition 

(f)  ^Gaicoj/ne  v.  Chandler,  2  Lee,  £dward  Simpson's  note.] 

241.]  (y)  IBittteston  v.  Clarke,  2  Lee, 

(0  IColvinv. Fraser,  1  Hag.  107.]  250  ;  He^le  v.  Hasted  and  Pierson, 

(u)  ^Burroughs  v.  Griffiths,  1  Lee,  1  Curt.  236,  240.     As  to  costs,  see 

544.]  title  Vroctue,  vol.  iu.  p.  337.] 

{x)  [1  PbiL  160,  161,  note;  Sir  (r)  [Augusts,  1841,  Prerog.] 

VOL.  IV.  ^L 


822 


mHl0— Probate. 


soifiJ^n^'*'^*"  of  the  creditor,  and  condemned  him  in  the  costs  of  the  oppo- 

Form. 


7.  Miscel- 

laneoiM 

Points. 

Execotor 
dying. 


sition. — Ed.]] 

But  where  the  parties  interested  do  not  call  the  executor  to 
prove  the  will  in  solemn  form,  yet  the  executor  himself  may 
cause  the  will  to  be  proved  in  this  manner :  as  where  an  exe- 
cutor hath  the  greatest  part  of  the  ffoods  of  the  deceased  be- 
queathed unto  nimself,  and  he  doubteth  after  the  witnesses 
shall  be  dead,  that  the  wife  or  children  or  other  kindred  of  the 
deceased  will  contest  the  validity  of  the  will,  he  may  cite  them 
in  special  (and  all  others  pretending  interest  in  general,  and 
so  is  the  usual  practice)  to  see  the  will  proved  by  the  wit- 
nesses ;  which  being  done,  the  will  shall  not  be  set  aside  after- 
wards (provided  there  hath  been  no  irregularity  in  the  pro^ 
cess)  when  the  witnesses  are  dead(z). 

Where  the  executor  is  infirm,  or  lives  at  a  great  distance,  it 
is  usual  to  grant  a  commission  to  some  grave  clergyman  in  the 
neighbourhood,  to  administer  the  oaths,  and  perform  the  other 
requisites  for  granting  probate  of  the  will;  so  also  in  the 
granting  of  administration  (a). 

If  the  executor  die  intestate,  the  testator  also  from  that  time 
shall  be  deemed  intestate,  and  administration  may  be  committed 
in  this  case  of  the  goods  not  administered  (b). 

But  if  the  executor  maketh  an  executor  and  dieth,  his  exe- 
cutor shall  be  executor  to  the  first  testator,  in  case  there  be  no 
executor  (c). 

And  if  the  executor  of  an  executor  assume  the  administration 
of  the  first  testator's  goods,  he  cannot  aft;erwards  refuse  the 
administration  of  the  goods  of  the  latter  testator ;  but  he  may 
accept  the  latter,  yet  refuse  the  former  (rf).  [[This  is  not, 
whatever  it  may  have  been,  good  law.  It  was  attempted  to 
be  established  in  a  recent  case;  but  Sir  H.  Jenner  observedi 
"  It  has  been  for  many  years  the  practice  in  this  court,  that  an 
executor,  taking  probate  of  the  will  of  an  executor,  becomes 
executor  of  the  will  of  the  first  testator,  and  is  not  permitted  to 
renounce  probate  of  the  first  will,  and  take  probate  of  the  se- 
cond. I  am  not  aware  of  any  instance  of  departure  from  this 
rule,  and  unless  there  be  some  clear  principle  or  authority,  the 
general  rule  of  practice  must  be  observed." — Ed.T 

Where  the  executor  dies  before  the  proving  ot  the  will,  his 
executor  cannot  take  upon  himself  the  execution  of  the  first  will, 
but  administration  of  the  goods  of  the  first  testator,  with  the  will 
annexed  to  it,  is  to  be  committed  to  the  executor  of  the  executor, 
if  the  residue  of  the  goods  of  the  first  testator  (the  legacies  per- 
formed) were  bequeathed  by  his  last  will  to  the  first  executor; 
or  [else]  to  such  other  person  or  persons  to  whom  the  said 
residue  is  bequeathed ;  otherwise  to  the  next  of  blood  to  the 


(z)  1  Ought.  20. 

(a)  1  Ought.  322;  (Can.  U2;  «ee 
tith  9rattitt,  General  PxRT»Orden 
of  Court.-^Ev.} 


(b)  Swin.  382;  1  RoUe's  Abr.  907. 

(c)  Swin.  329. 
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first  testator  demanding  it  And  this  (ex  relatione  Dr.  Drury, 
judge  of  the  Prerogative  Court  of  Canterbury)  is  the  usage  and 
enstom  of  the  said  court,  and  agreeable  to  law,  as  seemed  to 
him,  to  which  the  court  gave  credit  («). 

[^Therefore,  if  the  person  appointed  executor  dies  before 
the  testator^  there  must  be  a^inistration  cum  testamento 
tmnexo  (/)• 

[[A  married  woman  being  executrix  may  continue  the  chain 
of  representation  by  making  her  own  executor  (g). 

[[if  there  are  several  executors  appointed  and  one  of  them 
dies  leaving  one  or  more  of  his  co-executors  living,  no  interest 
m  the  executorship  is  transmissible,  except  to  the  executor  of 
the  survivor(A);  and  the  case  where  there  are  several  executors, 
and  one  alone  proves  the  will,  the  rest  renouncing  before  the 
(urdinary,  is  governed  by  the  same  rule  of  law  (i). — Ed.^ 

E.,  4  &  6  Ph.  &  Mary  (A).  Two  executors,  one  of  them 
proved  the  will,  the  other  refused  before  the  ordinary,  who 
thereupon  granted  administration  to  the  other,  who  made  his 
executor,  and  died ;  and  that  executor  alone  brought  an  action 
dT  debt,  for  a  debt  due  to  the  first  testator,  and  adjudged,  that 
the  action  did  lie ;  for  though  he  who  refused  might  administer 
at  any  time,  yet  it  must  be  in  the  lifetime  of  his  companion,  - 
and  he  being  dead,  that  election  is  gone. 

Tingrey  v.  Brawn  (/).  In  this  case  the  testatrix  by  her  will 
made  Francis  Tingrey  her  sole  executor,  who  proved  the  will, 
and  afterwards  died  intestate  ;  the  plaintiff  took  out  adminis* 
tration  of  his  effects,  but  it  was  held  that  she  could  not  sue  the 
defendant  for  the  double  value  of  lands  held  over  after  notice 
to  quit  under  a  demise  from  the  testatrix  contrary  to  the  4 
Geo.  ^,  c.  S8,  without  taking  out  administration  de  bonis  non, 
even  though  the  tenant  had  attorned  to  her  (m). 

Besides  these  forms  of  proving  testaments  above  recited,  AperturaTe*^ 
which  are  referred  to  that  kind  of  probation  which  is  called  cmuw!^^ 
the  publication  of  the  testament,  there  is  yet  another  form 
which  is  called  the  opening  of  the  testament,  which  form  doth 
respect  written  or  closed  testaments,  in  the  making  whereof  the 
civil  law  did  require  that  the  witnesses  should  put  to  their  seals; 
and  after  the  death  of  the  testator,  at  the  opening  of  the  written 
or  closed  testament,  the  same  law  did  also  require  that  the  same 
witnesses  should  be  called  by  the  magistrate  to  acknowledge 
their  seals,  or  to  deny  their  sealing.     But  as  we  do  not  observe 

(e)  Ihiedy.  Stanlei/,}  Dyer,  372;  (A)   [Wentw.  Off.  Ex.  215,  14th 

THqyton  v.  Wolfe,  Cro.   Jac.   614  ;  cd. ;   J«  the  goods  of  W.  Smith,  Jan. 

Wankford  v.  Wankford,  1  Salk.  308 ;  15,  1842 ;  Jurist,  vol.  vi.  p.  41 .] 

-iiiiw.,  aSalk.  21.    Vide  infra,  **  Ad'  (i)  lAmold  v.   BUncoioe,  1   Cox, 

mimsiratioH.'"i  430.] 

(/)   IBroum  v.  Poy/w,  Sty.  147  ;  (k)  Dyer,  160. 

Pullen  V.  Sergeant,  2  Cb.  Rep.  300.]  (I)   1  Bos.  &  Pul.  310. 

(g)  TBirketi  v.  Vandercom,  3  Hagg.  (iw)   [  Vide  infra,  **  Inventory  and 

750;  Barr  v.  Carter,  2  Cox,  429.J  Getting  in  the  Efccl$.'"\ 
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that  solemnity  of  the  civil  law  in  the  sealing  of  the  testaments  by 
the  witnesses,  no  more  do  we  observe  that  solemnity  which  the 
civil  law  requireth  in  opening  of  testaments  sealed,  unless  this 
may  seem  to  have  some  resemblance  with  this  third  form  about 
the  opening  of  the  testament,  which  is  enacted  by  the  statute 
of  the  21  Hen.  8,  c.  5,  s.  5,  which  saith,  that  "the  bishop, 
ordinary,  or  other  person  having  authority  to  take  probate  of 
testaments,  shall,  upon  the  delivery  of  the  seal  and  sim  of  the 
testator,  cause  the  same  seal  to  be  defaced,  and  thereupon 
incontinent  redeliver  the  same  seal  unto  the  executor  or  exe- 
cutors, without  claim  or  challenge  thereunto  to  be  made  (mV* 
will  lott  BiMi  Dr.  Swinburne  says  (n),  if  a  testament  be  made  in  writing, 
Copy  provtu.  ^^^  aftcrwards  be  lost  by  some  casualty,  yet  if  there  be  two 
witnesses,  [that  is,  in  the  case  of  goods  and  chattels],  which 
did  see  and  read  the  testament  written,  and  do  remember  the 
contents  thereof,  these  two  witnesses  so  deposing  of  the  tenour 
of  the  will  are  sufficient  for  the  proof  thereof  in  form  of  law,  so 
that  they  be  otherwise  as  well  in  respect  of  their  skill  as  of 
their  integrity,  greater  than  all  exception,  and  specially  some 
other  likelihoods  concurring  therewithal  to  make  their  testi- 
mony more  credible. 

rin  Trevelyan  v.  Trevelyan  (o).  Sir  John  NichoU  said,— 
"  lliere  can  be  no  doubt  in  law  that  if  a  will  duly  executed  is 
destroyed  in  the  lifetime  of  the  testator  without  his  authority, 
it  may  be  established  upon  satisfactory  proof  being  given  of  its 
having  been  so  destroyed,  also  of  its  contents. 

[["The  question  then  comes  to  the  facts,  and  in  this  case 
there  is  abundant  proof  of  the  execution  and  contents  of  the 
instrument,  as  well  as  of  the  destruction  of  it  without  the 
authority  or  knowledge  of  the  deceased.  It  is  not  necessary  to 
decide  whether  the  court  could  receive  evidence  against  the  fact 
of  execution  on  the  ground  that  the  transaction  was  through- 
out a  jest ;  it  would  be  very  dangerous  to  admit  any  such  evi- 
dence of  intention  against  the  act;  though  there  might  be  such 
a  possible  case,  especially  if  the  paper  itself  contained  any 
thing  ludicrous  or  absurd  in  its  dispositions ;  against  this  in- 
strument this  species  of  argument  cannot  be  maintained  with 
effect,  for  the  property  is  bequeathed  to  the  testator's  own 
nephew  and  godson. 

[["  It  appears  also  from  the  evidence  of  Mr.  Stackpoole  that 
the  deceased  was  very  serious  in  this  disposition  of  his  pro- 
perty; the  codicils  too  are  a  complete  recognition  and  proof 
also  that  he  had  no  knowledge  or  idea  of  the  destruction  of  the 
paper. 

U"  Under  such  proof  the  court  is  bound  to  pronounce  for 
the  will  *  as  contained  in  the  deposition  of  the  witness,'  (this  is 

W  Swm.  450.  (o)  [1  Phil.  153.1 

(n)  Ibid.  * 
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the  mode  I  believe  which  has  been  adopted  on  similar  occa- 
sions), and  for  the  two  codicils  which  are  sufficiently  proved.'' 

[[Whenever,  as  in  the  foregoing  case,  the  substance  or  con- 
tents of  a  will  are  established,  the  instrument  itself  being  lost, 
satis&ctory  proof  of  the  most  stringent  kind  (p)  must  be  given 
of  its  former  existence ;  it  must  be  proved,  as  in  the  case  of 
Martin  v.  Laking  (9),  to  have  existed  after  the  death  of  the 
testator ;  or,  as  in  iJavis  v.  Davis  (r),  to  have  been  destroyed 
without  his  privity  or  consent  during  his  life.  Probate  has  been 
granted  of  the  substance  of  a  will  torn  to  pieces  by  rats,  as  far 
as  it  could  be  collected  from  the  memory  of  witnesses  and  the 
pieces  joined  together  («) ;  and  of  a  will  wrongfully  torn  by  tes- 
tator's son,  the  substance  of  which  was  collected  in  the  like 
manner  (<). 

[[Sometimes  in  these  cases  the  court  prefers  granting  admi- 
nistration with  the  will,  as  contained  in  the  affidavits  annexed, 
and  generally  requiring  justifying  securities  (u). 

rif  the  court  be  satisfied  that  a  clause  has  been  inserted  in 
a  will  by  fraud,  without  the  privity  of  the  testator  during  his 
lifetime  (2r),  or  after  his  death  by  forgery  (y),  it  will  decree  pro- 
bate with  a  reservation  of  such  clause. 


TBy  7  &  8  Geo.  4,  c.  29,  s.  22,  it  is  enacted,— 


^"  That  if  any  person  shall,  either  during  the  life  of  the  7  &  8  Geo. 
testator  or  testatrix,  or  after  his  or  her  death,  steal,  or  for  any    4,  c.  29. 
fraudulent  purpose  destroy  or  conceal,  any  will,  codicil,  or  other  ]^*i{^\"ili,' 
testamentary  instrument,  whether  the  same  shall  relate  to  real 
or  personal  estate,  or  to  both,  every  such  offender  shall  be  guilty 
of  a  misdemeanour,  and,  being  convicted  thereof,  shall  be  liable 
to  any  of  the  punishments  which  the  court  may  award,  as  here- 
inbefore last  mentioned ;  and  it  shall  not  in  any  indictment  for 
such  offence  be  necessary  to  allege  that  such  will,  codicil,  or 
other  instrument,  is  the  property  of  any  person,  or  that  the  same 
is  of  any  value." 

[[Where  the  former  part  of  a  will  has  been  executed  while  Probate  ©r 
the  testator  was  capable,  and  the  latter  part  while  he  was  in-  wui.*^'  * 
capable,  the  court  has  ordered  the  will  to  be  engrossed  without 
the  latter  part,  and  so  annexed  to  the  probate  (;^). 

[[It  should  seem,  however,  from  the  case  of  Curtis  v.  Cur- 
tis{a)y  that  the  court  cannot  expunge  words  from  a  will.     It 

ip)  [Hti6/e  y,  Clark f  1  Hagg.  115.]  copies  of  wills. — Ed.] 

(g)  ri  Hagg.  244.]  (u)  TVallance  v,yallance,  I  Hagg. 

(r)  [2  Add.  224.]  693 ;   In  the  goodi  of  Campbell,  2 

(1)  froUer,  70.]  Hagg.  555.] 

(0  iFosUr  V.  Foster,  1  Add.  462 ;  (j)  IBarton  v.  Robins,  3  Phillim. 

see  also  Knight  v.  Cook,  1  Lee,  413 ;  455,  n.  (b).] 

Martin  v.   Laking,    1    Hagg.  244;  (y)  [Ptume  v.  Beale,  1   P.  Wins. 

Parker  v.  Hickmott,  ibid.  211  ;  In  388.] 

the  goods  of  Harvey,  ibidr  575 ;  and  {z)    IBUlinghurst   v.  Vicken,    I 

the  last  case,  In  the  goods  of  Cousins,  Phillim.  187 ;   Wood  v.  Wood,  ibid. 

Jurist,  vol.  vi.  p.  40,  for  case  where  357.] 

probotM  were  granted  of  drafts  and  (a)  [3  Add.  ZZ:\ 
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Probate  or     may  ^n-ant  a  limited  probate  where  the  testator  has  limited  the 

Part  of  a  X         /  JL\ 

Wiu.  executor  (6). 

[[But  where  there  is  one  executor  appointed  without  any 
limitation,  the  court  of  probate  can  only  pronounce  for  the 
will  or  for  an  intestacy  (c). 

[[In  general  cases,  if  the  will  be  limited  to  any  specific  efiect 
of  the  testator,  the  probate  shall  also  be  so  limited,  and  an 
administratio  ccBterorum  granted  (ef). 

[[The  office  of  executor  being  transmissible,  the  executor  of 
an  executor  need  not  take  out  a  new  probate  of  the  original 
will  (e). — Ed.T 
6.  Execu-        By  a  constitution  of  Archbishop  Stratford (/),  "After  the 
tor's  Oath    testament  shall  be  proved  according  to  custom  before  the  ordi- 
a  iuBt  Ac-   "^^y»  ^'^^  execution  or  administration  of  any  goods  shall  not  be 
count.         committed  but  to  such  as  shall  faithfiilly  promise  to  render  a 
just  account  of  their  administration  when  they  shall  be  there- 
unto duly  required  by  the  ordinary." 

Shall  faithfully  promise.] — And  that  by  oath,  saith  Lind- 
wood,  which  may  be  before  the  administration  (g). 

And  Swinburne  says  (A),  in  what  manner  soever  the  testa- 
ment be  proved,  the  executor,  before  he  be  admitted  by  the 
ordinary  to  execute,  and  before  he  have  the  will  under  the  seal 
of  the  ordinary,  is  to  promise,  by  virtue  of  his  oath,  to  make  a 
true  account  when  he  shall  be  thereunto  lawfully  called  by  the 
ordinary. 

By  the  ancient  canon  law,  a  proctor  having  a  special  proxy  might 
make  oath  instead  of  the  executor  or  administrator,  and  swear 
upon  the  soul  of  his  client:  but  now,  by  Can.  132,  it  is  ordained 
that  "  Forasmuch  as  in  the  probate  of  testaments  and  suits  for 
administration  of  the  goods  of  persons  dying  intestate,  the  oath 
usually  taken  by  proctors  of  courts  in  animam  constituentis  is 
found  to  be  inconvenient,  therefore,  from  henceforth,  every 
executor  or  suitor  for  administration  shall  personally  repair  to 
the  judge  in  that  behalf  or  his  surrogate,  and  in  his  own  per- 
son (and  not  by  proctor)  take  the  oath  accustomed  in  these 
cases.  But  if  by  reason  of  sickness  or  age,  or  any  other  just 
let  or  impediment,  he  be  not  able  to  make  his  personal  ap* 
pearance  before  the  judge,  it  shall  be  lawful  for  the  judge 
(there  being  faith  first  made  by  a  credible  person  of  the  truth 
of  his  said  hindrance  or  impediment)  to  grant  a  commission  to 
some  grave  ecclesiastical  person,  abiding  near  the  party  afore- 
said, whereby  he  shall  give  power  and  authority  to  me  said 
ecclesiastical  person,  in  his  stead  to  minister  the  accustomed 

(b)  ISuUon  y.  Smith  and  othersy  I         (c)     TWankford  r.    Wankford,  I 

Lee,  280.]  Salk.  309.] 

(f)  ISuUon  V.  Smith,  1  Lee,  275;         (/)  Lind.  177. 
Spratt  V.  Harris,  4  Hngg.  408.]  (g)    Ibid. 

(rf)  [Toller,  67 ;  Went  Off.  Ex.  30,         (h)  Swin.  451. 
litb  ed.J 
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oath  above  mentioned  to  the  executor  or  suitor  for  such  admi- 
nistration^ requiring  his  said  substitute,  that  by  a  faithful  and 
trusty  messenger  he  certify  the  said  judge  truly  and  faithfully 
vhat  he  hath  done  therein." 

Which  oath^  to  be  administered  to  the  executor,  is  usually  in 
this  form : — 

**  You  shall  itctar,  that  you  believe  this  to  be  the  true  last  will  and  tes- 
tmnent  of  A.  B.,  deceased^  that  you  will  pay  all  the  debts  and  legacies 
of  the  deceased  as  far  as  the  goods  shall  extend,  and  the  law  shall  bind 
yoH  ;  and  that  you  will  exhibit  a  true,  full  and  perfect  inventory  of  all 
and  every  the  goods,  rights  and  credits  of  the  deceased,  together  with  a 

jusi  and  true  account,  into  the  registry  of  the Court  of  when 

yon  shall  be  lawfully  called  thereunto.    So  help  you  God,*" 

By  the  same  constitution  of  Archbishop  Stratford,  "  after  9.  Bond 
the  testament  shall  be  proved  according  to  custom  before  the  to  the  like 
ordinary,  the  execution  or  administration  of  any  goods  shall  P^fpo*®* 
not  be  committed  but  to  such  as  are  able,  and  if  need  be,  shall 
give  sufficient  security,  to  render  a  just  account  of  their  admi* 
nistration^  when  they  shall  be  thereunto  duly  required  by  the 
ordinary  (t)." 

And  Lindwood  hereupon  observeth(A),  that  it  seemeth  hereby 
that  the  ordinary  may  remove  the  executor  appointed  by  the 
testator^  from  the  administration,  especially  where  there  is  just 
cause,  as  where  he  cannot  give  security  for  a  due  account 

And  Swinburne  says  (/),  the  executor  (if  it  be  behoveful) 
shall  enter  into  bond  to  make  a  true  account  when  he  shall  be 
diereunto  lawfully  called  by  the  ordinary. 

But  in  the  case  of  the  King  v.  Sir  Richard  Raines^ 
M.,  10  Will.  3(m),  a  mandamus  was  directed  to  Sir  Richard 
Raines  to  command  him  to  grant  probate  of  the  will  of  Edith 
Pinfold  to  one  Richard  Watts,  who  was  made  executor  of  it 
Sir  Richard  Raines  makes  return  to  it,  and  admits  that  Edith 
Pinfold  made  her  will,  and  Watts  executor  of  it;  but  says  fur- 
ther, that  it  clearly  and  judicially  was  proved  and  appeareth  to 
him,  that  Watts  is  worth  nothing,  but  absconds  for  debt ;  and 
therefore  that  it  is  lawful  to  him  to  defer  the  granting  of  the 
probate  until  Watts  find  sufficient  security  to  perform  the  intent 
of  the  will.  And  it  was  argued  by  Sir  Bartholomew  Shower, 
Mr.  Montague,  and  Dr.  Waller,  the  king's  advocate-general, 
(a  civilian,)  that  this  return  was  good,  and  that  a  peremptory 
mandamus  ought  not  to  be  granted.  And  Dr.  Waller  said, 
that  in  fact  the  case  was  thus :  Edith  Pinfold  made  her  will, 
and  Richard  Watts,  her  nephew,  her  executor ;  and  devised 
to  him  100/.  for  a  legacy,  and  some  cattle;  she  devised  also  to 
Baines  her  brother  500/.,  and  the  residue  of  her  personal  estate 
to  the  son  of  Baines.     The  will  was  brought  by  Baines  to  the 


(0  Lind.  177.  (m)  Ld.  Raym.  361 ;  S.  C.  1  Salk. 

k)  Ibid.  299;  Stra.672. 

0  Swin.  451. 
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Bond  of  Prerogative  Court  to  be  proved ;  and  it  veas  opposed  by  one 
^'^°^*^'' —  Huntley,  but  the  cause  was  not  promoted  at  all  by  Watts. 
Sentence  passed  in  the  Prerogative  Court  for  Baines ;  upon 
which  Huntley  appealed  to  the  Delegates,  and  the  sentence 
there  was  confirmed ;  whereupon  the  will  was  returned  into 
the  Prerogative  Court,  and  then  Watts  claimed  probate;  but 
upon  examination  it  appeared  to  the  judge  that  he  was  an 
insolvent  and  necessitous  man,  and  had  received  his  legacy, 
and  therefore  the  judge  required  caution;  upon  which  Watts 
obtained  this  man^mns,  and  to  it  the  judge  made  this  return, 
which  (by  Dr.  Waller)  is  good :  For  if  there  is  any  default  in 
the  judge  in  the  administration  of  his  office,  it  is  a  proper  sub- 
ject for  an  appeal ;  for  this  will,  being  of  chattels,  is  alti^ether 
of  ecclesiastical  cognizance ;  and  therefore,  as  the  spiritual 
jud^e  shall  determine  concerning  the  validity  of  the  will,  so  he 
ought  to  make  a  judgment  whether  he  ought  to  grant  probate 
of  it  or  administration ;  or,  if  the  executorship  be  conrntional, 
as  it  may  be,  whether  the  condition  be  performed,  or  the  like: 
in  all  which  cases,  if  he  makes  a  false  judgment,  the  proper 
remedy  is  by  appeal,  and  not  to  come  in  this  manner  for  remedy 
to  the  King's  Bench.  He  argued  further,  that  the  judge  had 
done  nothing  in  this  case  but  what  he  ought  to  do ;  tor  in  such 
cases  he  may  properly  require  caution.  In  the  time  of  the 
heathen  emperors,  the  testaments  were  reposed  in  the  colleges 
of  the  pontifices ;  and  from  the  time  that  the  emperors  became 
Christian,  the  bishops  were  entrusted  with  them.  Now  the 
civil  law  was,  that  security  should  not  be  demanded  de  htBrede, 
which  at  that  time  included  what  we  now  call  executor,  unless 
he  was  insolvent ;  and  then  it  was  lawful  to  demand  caution 
or  security.  But  eSier  this  the  canon  law  followed ;  and  then 
they  made  use  of  the  word  executor,  which  was  before  included 
in  the  word  heir;  and  of  them  there  are  three  sorts;  first, 
legitimuSf  to  wit,  the  ordinary ;  secondly,  datuSy  namely,  he 
whom  the  ordinary  appoints,  and  he  always  gives  security; 
thirdly,  testamentarius^  who  came  instead  of  the  heir,  which  is 
he  whom  we  call  executor  by  way  of  pre-eminence.  And 
then,  as  the  heir  before,  if  he  was  insolvent,  always  gave  cau- 
tion, so,  for  the  same  reason,  an  insolvent  executor  always  gives 
caution.  To  say  the  truth,  there  is  a  difference  made,  when 
the  testator  knew  at  the  time  of  the  making  his  will  that  the 
person  whom  he  constituted  executor  was  then  insolvent,  and 
when  the  executor  is  become  insolvent  by  matter  ex  post  facto; 
but  at  what  time  Watts  became  insolvent  doth  not  appear  in 
this  case ;  and  therefore,  to  justify  the  acting  of  a  judge,  the 
court  will  intend,  if  it  be  material,  that  he  became  insolvent 
since  the  death  of  the  testatrix,  rather  than  at  the  time  of  the 
will  made.  In  Lind.  167,  it  is  said  that  no  religious  person 
shall  be  executor,  unless  his  superior  takes  care  to  give  caution 
for  the  due  execution  of  the  will,  and  for  the  loss  that  may 
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happen  by  his  administration ;  and  Lindwood  gives  the  reason  Bond  or 
of  it,  because  it  appears  that  such  a  person  is  insolvent;  which  g^^°*^' — 
proves  that  insolvent  persons  ought  to  give  caution.     So  Lind. 
177 :  Before  the  executor  be  admitted  by  the  ordinary  to  exe- 
cute the  will,  he  ought  to  take  an  oath  (which  is  the  constant 
practice^  and  yet  no  mention  is  found  of  such  oath,  before  that 
which  these  constitutions  in  Lindwood  make  of  it ;  and  yet 
befi>re  the  late  statute,  if  Quakers  refused  to  take  such  oath, 
no  probate  of  any  will  used  to  be  granted  to  them) ;  and,  if 
need  be^  says  Lindwood,  he  shall  give  sufficient  caution.     To 
the  same  purpose  Swinburne  says,  that  the  executor,  if  it  be 
behoveful,  shall  enter  into  bond.     To  which  Sir  Bartholomew 
Shower  added,  that  if  an  executor  is  non  compos,  the  ordinary 
is  not  bound  to  grant  probate  to  him,  because  he  hath  an  appa- 
rent disability  to  execute  the  will,  which  strongly  resembles 
this  present  case.    Also,  he  said,  that  if  the  executor  refuses 
to  take  the  oath,  this  amounts  to  a  refusal  of  the  office,  and 
the  ordinary  may  grant  administration  with  the  will  annexed. 
Why  then  shall  not  the  refusal  to  give  security  amount  to 
a  letusal  of  the  office  of  executor,  since  there  is  no  positive 
law,  that  in  such  case  the  ordinary  shall  administer  an  oath, 
more  than  in  this  case  that  he  shall  demand  caution  t    Further, 
he  said  that  although  mandamuses  are  granted  oftentimes  to 
compel  the  granting  of  administration,  because  they  are  founded 
upon  the  act  of  parliament  which  appoints  the  granting  of 
administrations ;  yet  one  cannot  find  any  precedents  of  man- 
damus to  compel  the  judges  at  the  civil  law  to  execute  their 
law,  which  seems  to  be  the  present  case.    Against  this  it  was 
argued  by  Mr.  Northey  and  Mr.  Eyre,  that  the  Prerogative 
Court  cannot  in  such  case  require  caution,  for  the  same  reasons 
that  the  court  afterwards  gave  for  the  ground  of  their  judgment, 
and  therefore  unnecessary  to  be  repeated.    And  by   Holt, 
Chief  Justice :  Wills  and  testaments  are  of  ecclesiastical  cog- 
nizance, not  by  force  of  the  civil  or  canon  laws  (for  they  bind 
no  farther  here  than  as  they  have  been  received  here),  but  by 
the  law  of  the  land.    Then  if  the  ecclesiastical  courts  proceed 
to  enlarge  the  power  of  the  judge,  contrary  to  that  which  the 
common  law  allows,  the  King*s  Bench  will  prevent  all  sorts  of 
encroachments.    As  if  an  executor  be  sued  in  the  ecclesiastical 
courts  to  make  distribution,  he  not  being  residuary  legatee, 
though  that  were  allowed  by  the  canon  law,  yet  the  King's 
Bench  would  want  a  prohibition  to  stay  any  such  suit ;  for  all 
suits  for  distribution  were  prohibited  by  the  King's  Bench  until 
the  statute  of  the  22  &  23  Car.  2,  c.  10,  made  them  lawful. 
Dr.  Waller  has  not  quoted  any  canon  law,  that  the  ordinary  in 
such  case  ought  to  take  caution ;  and  the  common  law  will  not 
permit  him  to  exact  security  for  the  insolvency  of  the  executor. 
For  suppose  in  this  case  (as  the  fact  is)  the  executor  will  not 
give  security,  and  yet  will  not  renounce  the  executorship,  the 
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ET^ntl        ordinary  cannot  compel  him  to  give  security.     What  must  be 
**^"  "*''      done  ?    Though  a  refusal  of  the  oath  amounts  to  a  refusal  of 
the  ofRce  of  executor  (because  the  oath  is  allowed  by  the 
common  law,  for  it  is  proper  to  take  a  promissory  oath  that  he 
will  execute  the  office  justly  which  he  is  going  to  execute),  yet 
the  refusal  to  give  security  will  not  amount  to  a  refusal  of  the 
office  of  executor ;  because  it  is  against  common  right  to  require 
collateral  security.     Then  the  testament  will  continue  in  force; 
the  ordinary  cannot  grant  administration  with  the  will  annexed; 
and  so  there  will  be  a  failure  of  justice,  nobody  being  capable 
to  sue  the  testator's  creditors.     One  half  of  what  one  finds  in 
Lindwood  is  not  the  law  of  the  land.     And  as  to  the  case  of 
religious  persons,  objected  out  of  Lindwood,  he  said  that  if  a 
monk  be  made  an  executor,  he  cannot  accept  the  office  without 
leave  of  his  superior ;  and  then  if  the  superior  gives  him  leave 
to  be  executor,  without  giving  other  collateral  security,  the 
superior  by  his  leave  given  is  become  security ;  and  if  the 
monk  commits  a  devastavit ^  the  suit  shall  be  arainst  the  abbot 
and  the  monk,  and  the  execution  will  be  of  tne  ffoods  of  the 
house.     And  Turton,  Justice,  agreed  with  Holt,  Cnicf  Justice, 
in  every  thing.     But  Rokeby,  Justice,  seemed  to  be  of  opinion 
that  the  grievance  in  the  present  case  would  be  properly  reme- 
died by  appeal.     And  he  said  that  in  the  province  of  York 
security  was  always  given  upon  the  granting  of  the  probate  of 
a  will,  without  any  dispute  made  about  it.     Upon  which  a  day 
was  given  to  Dr.  Waller  to  certify  the  King's  Bench,  by  pro- 
ducing precedents,  whether  the  practice  had  been  in  the  rre- 
rogative  Court  to  take  caution  in  such  case.     At  which  day  no 
precedent  of  it  being  shown,  nor  satisfaction  thereof  given  to 
the  court,   Holt,  Chief  Justice,  with  the  concurrence  of  the 
other  judges,  pronounced  the  opinion  of  the  court,   that  a 
peremptory  mandamus  ought  to  be  granted  in  this  case,  because 
the  ecclesiastical  court  cannot  require  caution  in  this  case: 
1.  For  when  a  man  is  made  executor,  nobody  can  add  qualifi- 
cations to  him  other  than  those  which  the  testator  has  imposed; 
but  he  shall  be  who  and  in  what  manner  the  testator  shall  judge 

E roper.  2.  The  executor  has  a  temporal  right  of  which  he  is 
arred  by  the  refusal  of  the  probate,  inasmuch  as  he  cannot 
before  probate  sue  in  Westminster  Hall.  3.  There  are  no 
precedents  in  the  canon  law  to  warrant  this ;  and  the  practice 
nas  been  always  contrary.  And  if  any  cases  happen  in  which 
equity  may  be  requisite,  there  is  another  channel  here  where  it 
runs,  without  resorting  to  the  spiritual  court,  namely,  the 
Chancery.  And  a  peremptory  mandamus  was  granted.  And 
the  reporter  says,  Mr.  Robert  Eyre  told  him,  that  the  Lord 
Chancellor  Somers  well  approved  of  this  resolution. 

But  after  all,  this  adjudication  proceeds  upon  a  supposition, 
that  there  is  no  canon  law  which  requireth  such  caution,  and 
Lindwood's  authority  a\one  nv^  ivot  \ud^d  suffident  in  this 
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But  the  aforesaid  constitution  of  Archbishop  Stratford  Bond  or 
is  undoubtedly  a  part  of  the  canon  law,  which  requires,  that  ^*^'"^' — 
,ii^  ihall  give  eufficient  security  ^  if  need  be.  In  the  province 
of  York  bond  hath  been  usually  given.  But  perhaps  this  might 
arise  from  the  custom  within  that  province,  which  continued 
down  until  the  fourth  year  of  King  William,  of  reserving  out 
of  the  effects  of  the  deceased  a  rateable  part  for  the  wife  and 
children,  which  the  testator  could  not  dispose  of  by  will ;  and 
consequently,  as  to  so  much,  it  was  an  intestacy,  which  in  some 
cases  amounted  to  one-half,  in  others  to  two-thirds,  of  the  whole 
personal  estate. 

And  in  the  case  of  Folkes  v.  Dominique^  T.,  13  Geo.  2(n), 
where  the  executor  was  under  the  age  of  seventeen  years,  the 
court  allowed  a  bond  [for  due  administration]  given  by  the  ad- 
ministrator with  the  will  annexed,  during  the  minority  of  the 
executor,  to  be  good  at  common  law,  and  not  obtained  by 
coercion. 

All  this  being  done,  the  bishop's  officers  are  to  keep  the  ori^  Probate, 
noal  will,  and  certify  the  copy  thereof  in  parchment  under  the  °**''*n«  «"*• 
Bishop's  seal  of  office ;  which  parchment,  so  sealed,  is  called 
the  will  proved  (o).     And  the  probate  being  obtained  is  con- 
clusive as  to  the  character  of  an  executor  (/?). 

By  the  2  &  3  Anne,  c.  4,  "  In  order  to  render  it  more  easy  luguter  or 
for  the  clothiers  and  others  to  borrow  money  upon  land  secu-  t^i'ilJrpiJJJ^ 
rity  for  the  promotion  of  trade,  it  is  enacted,  that  a  memorial 
of  all  wills  and  devises  in  writing,  whereby  any  honours,  manors, 
lands,  tenements  and  hereditaments  within  the  West  Riding  of 
the  county  of  York,  may  be  any  way  affected  in  law  or  equity, 
may  at  the  election  of  the  party  or  parties  concerned  be  regis* 
tered  in  such  manner  as  by  the  said  act  is  directed ;  and  every 
devise  by  will  of  the  honours,  manors,  lands,  tenements  or  he- 
reditaments, or  any  part  thereof,  contained  in  any  memorial  so 
registered  as  aforesaid,  that  shall  be  made  and  published  after 
the  registering  of  such  memorial,  shall  be  adjudged  fraudulent 
and  void  against  any  subsequent  purchaser  or  mortgagee  for 
valuable  consideration ;  unless  a  memorial  of  such  will  be  re- 
gistered as  aforesaid.  But  this  not  to  extend  to  copyhold 
estates,  nor  to  leases  at  rack  rent,  nor  to  any  lease  not  exceed- 
ing twenty-one  years  where  possession  goeth  along  with  it." 

By  the  5  Anne,  c.  18,  there  are  some  further  regulations 
concerning  the  same. 

The  statute  of  the  6  Anne,  c.  35,  containeth  regulations  to 
the  like  purpose  for  the  East  Riding  of  the  said  county  of  York: 

(ft)  Str.  1137.     See  The  King  v.  enters  upon  the  trust,  or  appoint  a 

Sir  Edward  Simpson,  3  Burr.  1 463 ;  receiver,  vide  supra,  "Form  and  Man- 

1  Ela.  Rep,  456,  et  supra,  [That  the  ner/'    Videiiifra,"  Administration"'] 

Court  of  Chancery  considers  an  exe-  (o)  Baoon^  Use  of  the  Law,  160. 

cutor  as  a  trustee,  and  if  insolvent  will  (p)  Griffiths  v.  Hamilton^  12  Ves. 

compel  him  to  give  security  before  he  298. 
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which  same  regulations  are  also  extended  to  the  West  Riding,  in 
aid  of  the  two  former  acts. 

By  the  7  Anne,  c.  20,  the  like  for  the  county  of  Middlesex. 
By  the  8  Geo.  2,  c.  6,  the  like  for  the  North  Riding  of  the 
said  county  of  York. 

And  by  the  S5  Geo.  2,  c.  4,  further  regulations  with  respect 
to  the  county  of  Middlesex. 
10.  Probate      The  probate  of  a  will,  or  a  copy  of  the  will  out  of  the  regis- 
of  a  Will  of  ter  of  the  spiritual  court,  are  not  to  be  allowed  as  evidence  in 

H.,  7  Geo.  2,  morse  v.  Roach  and  others  (r).  In  the  Chan- 
cery:  Before  the  year  1718,  the  method  was  to  deliver  out  a 
will  of  land  to  be  proved  at  trials,  or  on  commissions,  upon 
security.  Since  that  the  registers  have  refused  to  deliver  cot 
the  will,  but  insist  upon  being  paid  for  attending  with  it ;  and 
where  it  was  wanted  at  a  distance,  their  demands  did  run  very 
high.  In  this  case  an  order  was  made  (upon  producing  three 
precedents)  that  it  should  be  delivered  out  on  security;  it  being 
a  bill  brought  by  creditors  and  legatees,  who  were  not  likely 
to  suppress  it. 

Nov.  23,  1738,  Frederick  y.  Aynscombe{s).  A  will  vras 
executed  at  Boulogne,  and  proved  here  in  common  form,  and 
deposited  in  the  Prerogative  Court  of  Canterbury.  One  of  the 
witnesses  resided  at  Boulogne.  On  a  bill  brought  to  perpe- 
tuate the  testimony  to  the  said  will,  it  was  moved,  that  the 
register  of  the  Prerogative  Court,  or  the  record  keeper,  might 
be  ordered  to  deliver  out  to  the  defendant  the  original  will,  on 
his  giving  a  reasonable  security  to  return  the  same,  after  the 
examination  of  the  witness  at  Boulogne.  And  it  was  directed 
by  the  Lord  Chancellor  Hardwicke,  that  the  defendant  should 
be  at  liberty  to  take  out  a  commission  to  examine  his  witness 
at  Boulogne  ;  and  it  appearing  that  the  defendant  was  the  only 
devisee  who  could  claim  any  real  estate  under  the  will^  he 
ordered  the  will  to  be  delivered  out  by  the  proper  officer  to  a 
person  to  be  named  by  the  defendant,  on  his  giving  security,  to 
be  approved  of  by  the  Prerogative  Court,  to  return  the  will  in 
three  months.  He  said,  if  the  defendant  had  not  been  the  sde 
devisee  of  the  real  estate,  but  there  had  been  other  persons 
under  the  will  interested  in  it,  and  they  had  refused  their  con- 
sent, he  would  not  have  made  this  order ;  because  the  taking 
a  will  out  of  the  kingdom  is  different  from  any  former  cases, 
they  having  gone  no  further  than  ordering  them  to  different 
parts  of  England. 
Probate  of  a  The  Seal  of  the  ecclesiastical  court  (as  to  goods  and  chattels) 
and'chafteu!'  ^^^^  authenticate  the  will,  and  is  not  to  be  contradict^ ;  be- 
howflir Bti.  cause,  as  there  is  no  way  in  the  temporal  courts  to  prove  the 

(q)  Dike  V.  PolhU,  Ld.  Raym.  744.  (i)  1  Atkyna,  627. 

(r)  Sir.  901.  v  /  /— » 
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will  relating  to  chattels,  it  must  go  on  in  the  spiritual  court,  Probtteonhe 
and  the  determination  must  there  be  final.      For  the  temporal  howrarEti.' 
court  cannot  make  a  judgment  concerning  the  will  contrary  to  ***""• 
what  was  made  in  the  ecclesiastical  court ;  and  therefore,  if  a 
probate  is  shown  under  the  seal  of  the  ordinary,  they  cannot 
give  in  evidence  that  the  will  was  forged,  or  that  another  per- 
son was  executor,  but  they  may  give  in  evidence,  that  the  seal 
was  forged,  or  that  there  were  bona  notabilia,  because  it  is  not 
in  contradiction  to  the  real  seal  of  the  courts,  but  it  admits 
the  seal,  and  avoids  it.    And  since  the  ecclesiastical  court  hath 
now  the  probate  of  wills  settled  by  custom,  the  temporal  court 
cannot  prohibit  them  in  their  inquiries  whether  the  testator  was 
compos  mentis  or  not,  or  whether  the  will  be  revoked  or  not, 
because  that  is  necessary  for  authenticating  the  will  (0- 

During  the  existence  of  a  probate,  which  is  a  judicial  act  of 
the  ecclesiastical  court,  the  courts  of  common  law  cannot  admit 
evidence  to  impeach  it,  having  no  jurisdiction  upon  the  subject; 
and  therefore  though  the  will  be  forged,  and  the  probate  sdHer- 
wards  revoked  by  the  court  that  granted  it,  payment  of  money 
to  the  executor,  while  the  probate  was  unimpeached,  shall  dis- 
charge the  debtor,  he  being  bound  by  the  judicial  act  of  a  court 
having  competent  authority  (u).  But  the  jurisdiction  of  the 
ecclesiastical  court  commences  only  upon  the  death  of  the  tes- 
tator ;  and  therefore  if  a  probate  of  a  forged  will  be  procured 
during  the  lifetime  of  the  supposed  testator,  it  is  a  mere  nullity, 
and  need  not  be  revoked,  though  the  person  forging  it  may  be 
indicted  for  forgery  (a;).  An  anomalous  case  however  exists 
on  this  subject,  viz.  Barnsley  v.  Powel{y)\  where  the  will 
appearing  to  have  been  forged,  and  the  probate  to  have  been 
obtained  by  a  fraud  on  the  plaintiff  in  procuring  his  consent  to 
ity  Lord  Hardwicke,  C,  decreed  that  the  defendant  should  con- 
sent to  a  revocation. 

And  by  Holt,  C.  J.:  "  The  judge  of  the  spiritual  court  is 
the  only  proper  judge  to  determine  the  validity  of  wills  for 
things  personal,  and  therefore  the  probate  is  undeniable  evi- 
dence to  a  jury ;  and  he  said  he  remembered  a  case  in  the  time 
of  Lord  Chief  Justice  Kelyng,  where  an  executor  brought  an 
action,  and  at  the  trial  produced  the  probate,  and  the  defend- 
ant's counsel  offered  to  prove,  that  the  supposed  testator  died 
intestate;  but  Kelyng,  C.  J.,  told  them,  that  the  probate  was 
evidence  uncontrovertible ;  and  with  him  concurred  tiie  other 
judges,  and  so  it  hath  been  always  held  since  (z)." 

Dxxi  yet  it  is  held,  that  if  the  probate  of  wills  and  granting 
administrations  be  traversed  or  denied  in  the  king's  courts,  and 
issue  joined,  that  the  ordinary  did  not  commit  administration 

(0  Str.  671,  672.  rose,  St  Tr. 
(tt)  Allen  V.  Dundat,  3  T.  R.  125.  {y)  Supra, 

{x)  See  Cogan*$  cme^  in  Leach's        \z)  Ld.Raym.  262. 
Crown  Law,  and  Duch,  of  Kingston's 
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Probaieofthe  to  such  a  One,  Of  that  the  testament  is  not  proved  before  the 
£i*filr^'5i?'  ordinary,  or  that  he  whose  will  is  proved  before  the  ordinary 

^^ died  intestate,  or  that  he  of  whose  goods  administration  is 

granted  as  of  one  intestate  made  a  will :  in  these  and  the  like 
cases  it  is  held,  that  certificate  shall  not  be  made  by  the  ordi- 
nary, but  that  it  shall  be  tried  by  jury;  and  the  reason  given 
for  it  is,  that  probate  of  wills  and  granting  administetion 
originally  did  not  belong  to  the  ecclesiasdcal  cognizance,  but 
were  given  to  them  of  later  times ;  and  that  therefore  nothing 
but  tlie  probate  and  granting  administration,  which  were  given 
to  them,  doth  appertain  to  their  jurisdiction;  but  the  trial  there- 
of is  not  given  to  them,  but  is  left  to  the  trial  of  the  common 
law  (a). 

But  before  this  time  (in  the  31  Eliz.)  in  case  of  refusal  or 
no  refusal,  how  it  should  be  tried,  this  distinction  was  laid 
dovi-n :  where  the  issue  is,  whether  the  executor  did  refuse 
before  such  a  day,  or  after,  there  the  trial  shall  be  by  jury; 
contrary,  where  the  issue  is,  upon  refusal  generally,  because 
the  refusal  is  before  the  ordinary  as  a  judge.  And  the  case 
then  before  the  court  being  this,  "  That  the  bishop  certified 
that  he  did  not  refuse,  whereas  in  truth  he  had  refused  before 
the  commissary  :*'  the  court  held,  that  they  could  not  write  to 
the  commissary,  since  the  bishop  and  not  he  was  the  officer 
unto  tlie  court  to  that  purpose,  and  that  the  par^  could  not 
aver  against  the  certificate  of  the  bishop  any  more  than  against 
the  return  of  the  sheriffs  (fc). 

M.,  8  Geo.  1,  The  King  v.  Vincent  and  others  (c).  Indict* 
ment  for  forging  a  will  relating  to  a  personal  estate ;  and  on 
the  trial  a  forgery  was  proved ;  but  the  defendant's  producing 
a  probate,  that  was  held  to  be  conclusive  evidence  in  support 
of  the  will. 

T.,  12  Geo.  1,  The  King  v.  Rhodes  {d).  The  defendant 
exhibited  a  will  in  Doctors'  Commons  as  executor,  and  de- 
manded probate.  Afler  a  long  contest  there,  it  was  determined 
in  favour  of  the  will ;  and  upon  appeal  to  the  Delegates,  the 
sentence  was  confirmed.  Afterwards,  the  parties  who  had 
been  concerned  in  cooking  up  the  will  fell  out  amongst  them- 
selves about  the  division  of  the  estate ;  and  thereupon  it  came 
out,  that  the  will  was  forged;  and  upon  full  affidavits  of  the 
forgery,  a  commission  of  review  (which  it  was  agreed  was  the 
only  method  to  bring  the  matter  over  again)  was  granted  by 
the  lords  justices ;  and  an  indictment  was  also  found  for  the 
forgery,  and  stood  ready  for  trial  in  the  King's  Bench.  Upon 
motion  for  a  habeas  corpus  ad  testificandum ,  Raymond,  Chief 
Justice,  declared,  that  he  would  not  try  the  cause.  For  there 
being  yet  a  sentence  subsisting  in  favour  of  the  will,  and  the 
validity  of  that  being  now  put  under  a.  proper  examination!  he 

(a)  Gibs.  468 ;  0  Co.  40.  (c)  Str.  481. 

(b)  Gibfl.  468.  (jJ\  Str.  703, 
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did  not  think  it  fitting  to  determine  the  property  bv  an  indict-  Proi»i«orike 
ment,  which  would  come  on  more  properly  after  the  sentence  XJJ'JJJ^JJ?* 


was  reversed.  ience. 

In  Goodrich* 8  case,  at  the  Old  Bailey,  in  1784,  it  was  the 
opinion  of  the  judges  that  the  trial  for  forgery  should  be  post- 
poned till  the  ecclesiastical  court  had  determined  upon  the 
validity  of  the  probate,  cited  in  3  Term  Rep.  126(e). 

In  the  case  of  iS>^.  Leger  v.  Adamtif),  Holt,  Chief  Justice, 
said^  Without  doubt  the  register's  book  in  the  spiritual  court 
is  good  evidence  to  prove  that  there  was  a  will,  although  it  be 
lost 

And  in  the  case  of  Shepherd  v.  Shorthose,  H.,  7  Geo.  1  (^), 
where  the  probate  is  lost,  an  exemplification  of  it  from  the  act 
of  the  spiritual  court  hath  been  allowed  as  evidence  of  the  will 
being  proved. 

H.,  8  Will.  3,  Iloe  v.  Nelthorve  (A).  It  was  held  by  Holt, 
Chief  Justice,  that  the  copy  of  the  probate  of  a  will  is  good 
evidence,  where  the  will  itself  is  of  chattels,  for  there  the  pro- 
bate is  an  original  taken  by  authority,  and  of  a  public  nature ; 
otherwise,  where  the  will  is  of  things  in  the  realty,  because  in 
such  case  the  ecclesiastical  courts  have  no  authority  to  take 
probates,  therefore  such  probate  is  but  a  copy,  and  a  copy  of 
It  is  no  more  than  the  copy  of  a  copy. 

By  the  statute  of  the  4  Ann.  c.  16,  intituled  An  Act  for  the 
Amendment  of  the  Law,  and  the  better  Advancement  of  Justice, 
**  No  advantage  or  exception  shall  be  taken  of  or  for  the  de- 
fiuilt  of  alleging  the  bringing  into  court  letters  testamentary ; 
but  the  court  shall  give  judgment  according  to  the  very  right 
of  the  cause,  without  regarding  any  such  imperfections,  omis- 
sions and  defect,  or  any  other  matter  of  like  nature,  except  the 
same  shall  be  specially  and  particularly  set  down  and  shown 
for  cause  of  demurrer  (i)." 

By  the  31  Edw.  3,  st.  1,  c.  4,  "  Whereas  the  ministers  of  n,  peefor 
bishops  and  other  ordinaries  of  holy  church,  take  of  the  people  Probate, 
ffrievous  and  outrageous  fines  for  the  probate  of  testaments  and 
for  the  making  of  acquittances  thereof;  the  king  hath  charged 
the  Archbishop  of  Canterbury  and  the  other  bishops,  that  they 
cause  the  same  to  be  amended ;  and  if  they  do  not,  it  is  ac- 
corded that  the  king  shall  cause  to  be  inquired  by  his  justices 
of  such  oppressions,  and  extortions,  to  hear  them  and  determine 
them,  as  well  at  the  king's  suit,  as  at  the  suit  of  the  party,  as 
in  old  time  hath  been  used." 

(e)  See  also  Gilb.  Eq.  Cas.  207,  on  Ex.  and  Ad.  vol.  i.  book  vi.  c.  I. 

208;  Palm.  163.  Of  the  effect  of  probate  and  letters  of 

(y*)  Ld.  Raym.  731.  administration,  so  long  as  they  re* 

(i)  Str.  412.  main  unrepealed,  and  for  cases  on 

fA)  3  Salk.  154.  the  operation  of  probates  and  letters 

(i)  [See  further  on  this  subject,  of  aaministration    as  evidence,  see 

Mr.  rnillipps*  Work  on  Evidence,  Harrison's  Digest,  vol.  ii.  p.  1073, 

ToL  iL  c.  3,  8. 1,  and  Mr.  V. Williams,  c.  14,  s.  6,  title  £vidence,-<-£D.][ 
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Fee  for  Pro-       By  a  constitution  of  Archbishop  Mepham  (A) :    "  For  the 

^^ insinuation  of  the  testament  of  a  poor  person,  the  inventory  of 

whose  goods  shall  not  exceed  lOOs.,  nothing  shall  be  de- 
manded.** 

And  by  a  constitution  of  Archbishop  Stratford :  "  We 
ordain^  that  for  the  probation,  or  approbation,  or  insinuation 
of  any  testaments  whatsoever,  nothing  at  all  shall  be  taken  by 
the  bishops  or  other  ordinaries:  but  we  permit  6d,  and  no 
more  to  be  taken  by  clerks  writing  such  insinuations,  for  their 
labour.  But  if  the  inventory  of  the  ^oods  of  any  person  de- 
ceased do  exceed  the  sum  of  30^.  in  the  computation,  and  do 
not  extend  to  lOO^.;  the  bishops  or  ordinaries,  or  persons  de- 
puted by  them,  and  auditing  the  accounts,  or  other  ministers 
assisting  them  in  the  auditing  of  such  accounts,  shall  not  take 
for  the  account,  and  doing  all  things  concerning  the  same,  and 
letters  of  acquittance,  or  other  letters  whatsoever,  above  fUL 
And  if  the  inventories  contain  the  sum  of  lOOs.  or  more,  and 
less  than  SO/.,  they  shall  not  take  above  3s.  But  if  they  con- 
tain the  sum  of  20L  or  more,  and  less  than  60/.,  they  shall  not 
take  above  Ss.  If  they  contain  the  sum  of  60/.  or  upwards,  and 
less  than  100/.  they  shall  have  lOs.  and  no  more.  If  they 
contain  the  sum  of  100/.  or  more,  and  less  than  150/.,  they 
shall  not  take  above  20s.  And  so  for  every  SOL  further,  they 
shall  take,  besides  the  said  sum  of  20s.,  the  sum  of  lOs.  and 
no  more.  But  we  permit  the  clerks  for  every  letter  of  acquit- 
tance which  they  shall  write  in  this  behalf,  to  take  6d.  above 
the  premises  for  their  labour.  And  if  any  person  in  any  the 
cases  aforesaid  shall  take  above  the  sum  before  ordained,  in 
money  or  other  things,  he  shall  pay  double  within  a  month  to 
the  fabric  of  the  cathedral  church.  And  bishops  nedectinff  to 
pay  the  same  within  the  time  limited,  shall  be  prohibited  ai 
ingressu  ecclesice;  and  the  other  inferiors,  neglecting  the  same 
as  aforesaid,  shall  be  suspended  ab  officio  et  benefidOf  until 
they  shall  pay  the  same." 

Probation.] — That  is,  taking  the  proofs  (/). 

Approbation.] — That  is,  the  decree  for  the  validity  of  the 
testament  (wi). 

Insinuation.] — That  is,  publication  thereof  amongst  the  acts 
of  the  judge  (n). 

Do  exceed  the  sum  of  30s.  in  the  Computation.] — Lindwood 
seems  to  resent  this  constitution,  as  arbitrary  and  unreasonable ; 
and  observes,  that  the  officers  of  the  court  were  left  at  liberty 
to  demand  what  they  would,  when  the  inventory  was  under 
80*.  (o) 

For  their  Labour.] — But  if  it  sh<ill  happen  that  witnesses 
are  to  be  examined,  and  their  depositions  to  be  taken  in  writing, 

(k)  Lind.  170.  (n)  Lind.  181. 

(/)  Ibid.  181.  (o)  Ibid. 

(m)  Ibid. 
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it  seemeth  that  for  this  they  shall  be  rewarded  besides,  accord-  peei  for  Pro. 

mg  to  the  quantity  of  their  labour.    And  the  same  is  to  be  ^^ 

QMerstoody  if  the  testament  be  long  in  writing ;  and  if  it  be  to 
be  registered,  that  then  the  register  shall  receive  a  reasonable 
ntiafisietion  (p). 

By  the  2 1  Hen.  8,  c.  5,  s.  2,  it  is  enacted,  that  "  Nothing 
shall  be  demanded,  received  nor  taken,  by  which  any  bishop, 
<Mr^Unary,  archdeacon,  chancellor,  commissary,  ofRcial,  or  any 
other  person  or  persons  who  shall  have  power  to  take  or  receive 
probation,  insinuation,  or  approbation  of  testament  or  testa* 
flients^  by  himself  or  themselves,  nor  by  his  or  their  registers, 
teribes,  praisers,  summoners,  apparators,  or  by  any  other  of 
their  ministers,  for  the  probation,  insinuation,  and  approbation 
of  any  testament  or  testaments,  or  for  writing,  scaling,  praising, 
rqpstring,  fines,  making  of  inventories,  and  giving  acquittances^ 
or  for  any  other  cause  concerning  the  same,  where  the  goods 
of  the  testator  or  person  so  dying  do  not  amount  clearly  over 
and  above  the  value  of  100^.,  except  only  to  the  scribe  to  have 
for  writing  of  the  probate  6J.,  and  for  the  commission  of  admi- 
nistration of  the  goods  of  any  man  dying  intestate,  not  being 
above  the  like  value  of  IOO5.  clear,  6d.]  and  that  nevertheless 
the  bishop,  ordinary,  or  other  person  having  power  to  take  the 
jvobation  or  approbation  of  testaments,  refuse  not  to  approve 
my  such  testament,  being  lawfully  tendered  or  offered  to  them 
to  be  proved  or  approved,  so  that  such  testament  be  exhibited 
to  him  or  them  in  writing,  with  wax  thereunto  affixed,  ready 
to  be  sealed,  and  that  the  same  testament  be  lawfully  proved 
before  the  same  ordinary  (before  the  sealing)  to  be  true,  whole, 
and  the  last  testament  of  the  same  testator,  in  such  form  as 
hath  been  commonly  accustomed  in  that  behalf." 

Sect  3.  '^  And  when  the  goods  of  the  testator  do  amount 
over  and  above  the  clear  value  of  100^.,  and  do  not  exceed 
the  sum  of  40/.,  that  then  they  shall  not  for  the  probation, 
insinuation,  and  approbation  of  any  testament  or  testaments,  or 
for  the  registring,  sealing,  writing,  praising,  making  of  inven- 
tories, giving  of  acquittances,  fines,  or  any  other  thing  concern- 
ing the  same,  take  or  cause  to  be  taken  of  any  person  but  only 
3s»  6d*  and  not  above ;  whereof  to  be  to  the  bishop  or  ordinary 
or  other  person  having  power  to  take  the  probation  or  appro^ 
bation  of  such  testament,  for  him  and  his  ministers  2s.  6d.  and 
not  above;  and  I2d.f  residue  of  the  said  3s.  6d.,  to  be  to  the 
scribe  for  registring  the  same*  And  where  the  goods  of  the 
testator,  or  person  so  dying,  do  amount  above  the  clear  value 
of  40/.,  that  then  they  shall  not  take  for  the  probation,  in- 
sinuation, and  approbation  of  any  testament  or  testaments,  or 
for  the  registring,  sealing,  writing,  praising,  making  of  inven- 
tories^  fines,  givmg  of  acquittances,  or  any  thing  concerning 
th6  same  probate  of  a  testament,  but  only  hs^  and  not  above ; 

(p)  Lind.  181. 
VOL.  IV.  Z 
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Fcc»  for  Pro-  whcrcof  to  bc  to  the  said  bishop,  ordinary,  or  other  person* 

— Iiaving  power  to  take  the  probation  of  such  testament,  for  him 

and  his  ministers  2$.  6d.  and  not  above ;  and  Ss.  6(Lf  residue 
of  the  said  5s,,  to  be  to  the  scribe  for  registring  the  same;  er 
else  the  same  scribe  to  be  at  his  liberty  to  refuse  the  2s*  6cL^ 
and  to  have  for  writing  of  every  ten  lines  of  the  same  testa- 
ment, whereof  every  line  to  contain  ten  inches,  one  penny." 

Sect.  4.  ''  And  that  every  such  bishop  or  ordinary,  or  other 
person  having  power  to  take  probation  of  testaments  as  afore* 
said,  their  registers,  scribes  and  ministers,  shall  approve,  in- 
sinuate,  seal  and  register  from  time  to  time  the  said  testament, 
and  deliver  the  same  sealed  with  the  seal  of  their  office  to  the 
executor  or  executors  named  in  any  such  testaments,  for  the 
said  sum  or  sums  abovesaid,  and  in  manner  and  form  as  is 
above  rehearsed,  with  convenient  speed,  without  any  frustratorjr 
delay." 

Sect.  5.  "  And  if  any  person  shall  require  a  copy  of  the 
said  testament  so  proved,  or  of  the  said  inventories  so  made, 
that  then  the  said  ordinary  or  other  persons  having  authority 
to  take  probate  of  testaments  or  their  ministers,  shall  firom 
time  to  time,  with  convenient  speed,  without  any  frustratory 
delay,  deliver  or  cause  to  be  delivered  a  true  copy  or  cofues  <n 
the  same,  to  the  said  persons  so  demanding  the  same,  takiqg 
for  the  search  and  for  the  making  of  the  copy  of  either  of  the 
said  testament  or  inventory,  but  only  such  fee  as  is  before  re- 
hearsed for  the  registring  of  the  said  testament ;  or  else  the 
scribe  or  register  to  be  at  his  election  and  liberty  to  have  for 
every  ten  lines  thereof,  being  of  the  proportion  before  rehearsed, 
one  penny." 

Sect.  G.  ^'  Provided,  that  where  any  person  or  persona 
having  power  to  take  probate  of  testaments,  have  used  to  take 
less  sums  of  money  than  is  abovesaid,  for  the  probation  of 
testaments  or  commissions  of  administrations,  or  other  cause 
concerning  the  same,  they  shall  take  and  receive  the  same  as 
before  this  act  they  have  used  to  take,  and  not  above." 

Sect.  7.  "  And  every  bishop,  ordinary,  archdeacon,  ehan* 
cellor,  commissary,  official  and  other  person  having  authority 
to  take  probate  of  testaments,  their  registers,  scribes,  praisers, 
summoners,  apparators,  and  all  other  their  ministers  wbiatso- 
ever  they  be,  that  shall  do  or  attempt  or  cause  to  be  done  or 
attempted  against  this  act  in  any  thing,  shall  forfeit  for  eveir 
time  so  offending  to  the  party  grieved  in  that  behalf  so  much 
money  as  any  such  person  abovesaid  shall  take  contrary  to 
this  present  act ;  and  over  that  shall  forfeit  102.,  whereof  one 
moiety  shall  be  to  the  king,  and  the  other  moiety  to  the  party 
grieved  that  shall  sue  for  the  same  In  any  of  the  king's  comrtSf 
but  that  every  of  them,  which  shall  incur  or  fill  into  the  dan- 
ger of  such  penalty  or  forfeiture,  shall  be  charged  only  for 
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himwlf,  and  none  of  them  to  be  chargeable  to  that  penalty  for  ^^ '«  Pro- 
edier's  ofience."  ^^ 

S.  a.  Or  for  any  other  manner  of  cause  concerning  the 
Mae.] — ^And  it  maketh  no  difference  whether  the  probate  be 
written  upon  the  testament  itself,  or  upon  a  transcript  in- 
grotsed,  and  in  this  latter  case,  if  a  greater  fee  be  taken  by 
me  jud^e  on  account  of  ingrossing,  this  is  within  the  prohi- 
bkioa  of  the  statute,  as  was  adjudged  in  the  case  of  Rouse  t. 
Iteal^  where  the  fee  taken  did  amount  to  4«.  lOd. ;  and  it  was 
Btidf  that  if  the  executor  required  any  to  ingross  the  testa- 
nent,  he  may  agree  with  him  whom  he  requireth  to  do  it,  as 
be  can,  but  the  judge  ought  not  to  exact  any  fee  on  that  ac- 
eoont  due  to  him  (p). 

Upon  the  whole,  Dr.  Gibson  observes,  that  it  is  agreed  on 
all  hands^  that  the  fees  given  by  this  act  are  become  much  too 
small  by  the  great  alteration  of  the  value  of  money  and  the 
prices  of  things :  and  therefore  now  the  rule  is,  the  known 
and  established  custom  of  every  place  beinff  reasonable,  which, 
aa  be  bath  been  informed  (he  says),  hath  been  adjudged  a 
good  rule  (9). 

By  Can.  132,  it  is  ordained,  that  no  judge  or  register  shall 
in  any  wise  receive  for  the  writing,  drawing  or  sealing  of  any 
aoch  commissioUf  (as  in  the  said  canon  before  is  mentioned), 
above  the  sum  of  6s.  8d.,  whereof  one  moiety  to  be  for  the 
jud^e,  and  the  other  for  the  register  of  the  court. 

And  by  the  statute  of  the  ^  Hen.  8,  c.  15,  ''  Forasmuch 
aa  divers  of  the  king's  subjects  inhabited  within  the  archdea- 
conry of  Richmond  in  the  county  of  York,  have  been  of  long 
time  sore  and  grievously  exacted  and  impoverished  by  the 
parsons,  vicars  and  others  such  as  have  benefices  and  spiritual 
promotions  within  the  same,  as  by  taking  of  every  person  when 
ne  dieth,  in  the  name  of  a  pension  or  of  a  portion,  sometime 
the  ninth  part  of  all  his  goods  and  sometime  the  third  part,  to 
their  open  impoverishment ;  it  is  enacted,  that  no  manner  of 
spiritual  person  or  others  who  shall  have  any  manner  of  bene- 
fice or  other  spiritual  promotion  within  the  said  archdeaconry, 
shall  in  no  wise  ask,  levy,  demand  or  take  after  the  decease  of 
any  person,  any  such  portions  or  pensions,  nor  any  other  de- 
mand or  duty  in  the  name  or  lieu  of  the  same,  on  pain  of  a 
pnemunire ;  but  that  all  the  king's  subjects  of  the  said  arch- 
deaconry, and  their  executors  and  administrators,  shall  be 
ordered,  intreated  and  used  for  their  goods  and  chattels  after 
their  decease,  in  like  manner  as  is  contained  in  the  statute  of 
the  21  Hen.  8,  c.  5,  for  probate  of  testaments,  and  none 
otherwise;  any  use,  custom,  bull,  composition,  prescription, 
or  ordinance  heretofore  obtained  or  used  to  the  contrary  not-^ 
withatanding." 

{p)  4  lost.  336  \  Gibs.  485.  {q)  Gibs.  487. 
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Peei  for  Pro-      And  by  the  31  Geo.  2,  c.  10,  s.  23,  "  No  ecclesiastical  court, 

-*~ or  any  person  whatsoever,  under  any  pretence,  shall  take  more 

than  Is.  for  the  seal,  parchment,  writing  and  suing  forth  of 
the  probate  of  any  will  or  any  letters  of  administration^  granted 
to  the  widow  or  children,  father  or  mother,  brother  or  sister 
of  any  inferior  officer,  seaman  or  marine,  dying  in  the  pay  of 
his  majesty's  navy,  and  for  the  pains,  trouble  and  expense 
$ittending  the  suin^  forth  of  such  probate  or  letters  of  admi- 
nistration, unless  the  goods  do  amount  to  the  value  of  20/.; 
nor  more  than  2s.  unless  the  goods  do  amount  to  the  value  of 
40/. ;  nor  more  than  35.  unless  the  goods  do  amount  to  the 
value  of  60/.  And  in  all  cases  where  it  shall  be  necessary  to 
issue  commissions  to  swear  the  widows  or  children,  father  or 
mother,  brother  or  sister,  being  executors  or  administrators  of 
such  inferior  officers,  seamen  or  marines,  no  ecclesiastical 
court,  or  any  person  whatsoever,  under  any  pretence,  shall 
take  more  than  1^.  for  the  seal,  parchment,  writing  and  suing 
forth  of  any  such  commission,  and  for  the  pains,  trouble  and 
expense  attending  the  same,  unless  the  goods  do  amount  to 
20/. ;  nor  more  than  2s,  unless  the  goods  do  amount  to  40/.; 
nor  more  than  3^.  unless  the  goods  do  amount  to  60/. ;  on 
pain  of  forfeiting  50/.  to  the  party  grieved,  to  be  recovered, 
with  full  costs,  by  action  of  debt,  bill,  plaint  or  information, 
in  any  of  his  majesty's  courts  of  record  at  Westminster,  or  else* 
where  (r)." 
12.  Stamp  HBy  the  55  Geo.  3,  c.  184,  the  stamp  duties  imposed  on 
Duties.  probates  of  wills  and  letters  of  administration  by  4^  Geo.  3, 
c.  149,  are  repealed,  and  the  following  are  substituted  in  their 
stead : — 

[Schedule,  Part  the  Third. — Containing  the  duties  on  probates 
of  wills  and  letters  of  administration ;  on  confirmations  of  tes- 
taments, testamentary  and  dative ;  on  inventories  to  be  exhi- 
bited in  the  Commissary  Courts  in  Scotland ;  and  on  legacies 
out  of  real  or  personal,  heritable  or  moveable  estate  ;  and  on 
successions  to  personal  or  moveable  estates  upon  intestacy. 

DUTY. 

[«  Probate  of  a  will,  and  letters  of  administration,  with    £    s.   d. 
a  will  annexed,  to  be  granted  in  England  (5). 

["  Confirmation  of  any  testament  testamentary,  or  elk 
thereto,  to  be  cxpeded  in  any  Commissary  Court  in 
Scotland,  where  the  deceased  shall  have  died  before 
or  upon  the  10th  day  of  October,  1808,  and  subsequent 
to  the  10th  day  of  October,  1804  ; 

["  Inventory  to  be  exhibited  and  recorded  in  any  com- 
missary court  in  Scotland,  of  the  estate  and  efrccts  of 

(r)  [See  title  Jfeeil,  vol.  ii.  for  the  v.  JameSf  2  Marsh.  425;   &  C,  7 

fees  of  the  Court  of  Arches,  &c.  and  Taunt.  147 ;  Doe  d.  Hanky  ▼.  Wood^ 

Consistory  of  London,  as  regulated  2  B.  &  A.  724;  Thynner,  Pnaheroef 

by  10  Geo.  4,  c.  53.1  2  M.  &  S.  553  ;  Hunt  V.  Siemens,  3 

(s)  [  Foster  v.  Biokclock,  5  B.  &  C,  Twiwt.  113,— Eft.] 
828;  .9.  C.  6  D.  &  B.  46;  Rogm 
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any  pen<Hi  deceased,  vho  shall  have  died  afler  the 
10th  day  of  October,  1808,  and  have  left  any  testa- 
ment or  testamentary  disposition  ot  his  or  her  personal 
or  ntoveable  estate  and  effects,  or  any  part  thereof 
["  Where  the  estate  and  effects  for  or  in  respect  of 
which  such  probate,  letters  of  administration,  con- 
firmation or  eilt  respectively,  shall  be  granted  or 
expeded,  or  -whereof  such  inventory  sliatl  be  ex- 
hioited  and  recorded,  exclusive  oi  what  the  de- 
ceased shall  have  been  possessed  of  or  entitled  to 
as  a  trustee  ior  any  oilier  person  or  persons,  and 
not  beneficially,  ahall  be 


BntT. 


Ab»c  tbe  v«Im  ot  20f.  and  andcr  the  tsIuc  of 


1001... 


6001. 

8001.. 

.        15 

0    0 

8001. 

iOOOl.. 

.       22 

0    0 

1000/. 

ISOOI.. 

.       30 

0    0 

IfiOW 

20001.. 

40 

0    0 

200W. 

30001.. 

.       60 

0    0 

30001. 

40001.. 

.       60 

0    0 

40001. 

5000/.. 

80 

0    0 

5000J 

60001.. 

.       100 

0    0 

60001. 

70001.. 

.      130 

0    0 

70001.         : 

8000/.. 

.      140 

0    0 

eoooi. 

90001.. 

.      160 

0    0 

90001 

10.0001.. 

.      180 

0    0 

10,0001. 

12,0001.. 

.      200 

0     0 

12,000/. 

14,0001.. 

.      220 

0    0 

ROOOl 

16,0001.. 

.      250 

0    0 

16,000/. 

18,000(.. 

.      280 

0    0 

1B,0001 

20.0001.. 

.      310 

0    0 

20,000/ 

26,0001.. 

.      350 

0    0 

25,000/. 

30,0001.. 

.      400 

0    0 

30,0001 

35,0001.. 

.      450 

0    0 

35.0«K. 

40,0001.. 

.      525 

0    0 

«,0001 

45,0001.. 

.      600 

0    0 

45,0001 

50.0001.. 

.      675 

0    0 

60,0001. 

60,0001.. 

.       750 

0    0 

60,0001 

70,000/.. 

.      900 

0    0 

70,0001. 

60,0001.. 

.    1050 

0    0 

80,0001. 

90.0001.. 

.    1200 

0    0 

90,000f. 

100.0001. . 

.    1350 

0    0 

100,0001 

1 20.0001.. 

.    1500 

0    0 

120,0001 

140,0001.. 

.    1800 

0    0 

..       146,0001. 

160,0001.. 

.    2100 

0    0 

..        160,000/. 

180,000/.. 

.    2400 

0    0 

..        180,000/. 

200.0001.. 

.    2700 

0    0 

..       200,000/. 

260,0001.. 

.    3000 

0    0 

..       250,0001 

300,000/.. 

.    3750 

0    0 

..       300,0001 

350,000L. 

.    4500 

0    0 

..       350,000/ 

400.0001.. 

.    5250 

0    0 

..       400,0001 

600.0001.. 

.    6000 

0     0 

500.0001 

600,000/.. 

.    7500 

0    0 

600,0001 

700,0001.. 

.    9000 

0    0 

..       700.000/ 

800,000/.. 

.10,500 

..       800,000/. 

900.000t. 

.12,000 

0    0 

..       900,000/. 

1,000,0001.. 

.13,500 

0    0 

..     1,000,0001.  snd  upw»td» 

.».ooo 

0    0 

34/i 
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[<<  Letters  of  Administration,  without  a  will  annexed,  £ 

to  be  granted  in  England ; 
[<*  Confirmation  of  any  Testament  datire,  to  be  ex- 
peded  in  any  commissary  court  in  Scotland,  where  the 
deceased  shall  have  died  before  or  upon  the  10th  day 
of  October,  1808,  and  subsequent  to  the  10th  day  of 
October,  1804; 
[^*  Inventory  to  be  exhibited  and  recorded  in  any  com- 
missary court  in  Scotland,  of  the  estate  and  e&cts  of 
any  person  deceased,  who  shall  have  died  after  the 
10th  day  of  October,  1808,  without  leaving  any  tes- 
tament or  testamentary  disposition  of  his  or  her  per- 
sonal or  moveable  estate  or  effects,  or  any  part  thereof; 
["  Where  the  estate  and  effects  for  or  m  respect  of 
which  such  letters  of  administration  or  confirma- 
tion respectively  shall  be  granted  or  expeded,  or 
whereof  such  inventory  shall  be  exhibited  and 
recorded,  exclusive  of  what  the  deceased  shall 
have  been  possessed  of  or  entitled  to  as  a  trus- 
tee (t)  for  any  other  person  or  persons,  and  not 
beneficially,  shall  be 


duty, 


s. 


d. 


Above  ihe  value  of 

20/.  and  ander  the  value  of 

50/... 

OlO  0 

60/. 

100/... 

1    0  0 

100/. 

200/... 

3   0  0 

200/. 

300/^.. 

8   0  0 

300/. 

450/... 

11    0  0 

450/. 

600/... 

15   0  0 

600/. 

800/... 

22    0  0 

800/. 

1000/... 

30    0   0 

1000/. 

1500/... 

45   0   0 

1500/. 

2000/... 

60   0   0 

2000/. 

3000/... 

75    0    0 

3000/. 

4000/... 

90    0    0 

4000/. 

6000/... 

120    0    0 

5000/. 

6000/... 

150    0    0 

6000/. 

7000/... 

180    0    0 

7000/, 

8000/... 

210    0    0 

8000/. 

9000/... 

240    0    0 

9000/. 

10,000/... 

270    0    0 

10,000/. 

12.000/... 

300    0    0 

12,000/. 

14,000/... 

330    0    0 

14.000/. 

16,000/... 

375    0    0 

16,000/. 

18.000/... 

420    0    0 

18.000/. 

20,000/... 

465    0    0 

20,000/. 

25,000/... 

525    0    0 

26,000/. 

30,000/... 

600    0    0 

30,000/. 

36,000/... 

675    0    0 

35,000/. 

40.000/. . . 

785    0    0 

40,000/. 

45,000/i.. 

900    0    0 

45,000/. 

60,000/. . . 

1010    0    0 

60.000/. 

60,000/. . . 

1125    0    0 

60.000/. 

70,000/... 

1350    0    0 

70,000/. 

80,000/... 

1575    0    0 

80,000/. 

90.000/... 

1800    0    0 

(t^l  [Ai  to  what  is  trust  property  also  post,  the  cases  of  Aitomey-Ge- 

witmn  this  exemption,  see  the  case  of  neral  v.  Hope,  1  C,  M.  &  R.  530 ; 

Carr,  AdminUtratris  of  Walker^  v.  2  CI.  &  Fin.  84 ;  and  Plait  v.  Romth^ 

Robertif  2  B.  &  Ad.  90&;  «xi^««q  ^^«^^«\i^U^.\ 
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1 

55CUO.  S, 

£ 

s. 

d. 

CIS4. 

bore  the  yikie  of     90,000/.  and  under  the  value  of 

100,000/...    2025 

0 

0 

100.000/. 

120.000/...    2260 

0 

0 

120,000/. 

140,000/...    2700 

0 

0 

140,000/. 

160.000/.  .    3150 

0 

0 

160,000/. 

180.000/...    3600 

0 

0 

180,000/. 

200,000/...    4050 

0 

0 

. .     aoo.ooo/. 

250,000/...    4500 

0 

0 

. .       250,000/. 

300.000/...    5625 

0 

0 

..       300,000/. 

350,000/...    6750 

0 

0 

350,000/. 

400,000/...    7875 

0 

0 

400.000/. 

500.000/...    9000 

0 

0 

. .       500,000/. 

600,000/...  11,250 

0 

0 

. .       600,000/. 

700,000/...  13,500 

0 

0 

. .       700,000/. 

800.000/...  15,750 

0 

0 

. .       800,000/. 

900,000/...  18,000 

0 

0 

. .       900.000/. 

1.000,000/...  20,250 

0 

0 

. .     1,000,000/. 

and  upwards 

22,600 

0 

0 

["  Exemptions  from  all  Stamp  Duties. 

['<  Probate  of  wills,  letters  of  administration,  confirma- 
tion of  testament,  and  eik  thereto,  and  inventory  of 
the  effects  of  any  common  seaman^  marine,  or  soldier, 
who  shall  be  slain  or  die  in  the  service  of  his  ma- 
jesty, his  heirs  or  successors. 

[f*  Additional  inventory  to  be  exhibited  and  recorded 
in  any  commissary  court  in  Scotland ;  where  the 
same  shall  not  be  liable  to  a  duty  of  greater  amount 
than  the  duty  already  paid  upon  any  former  inven- 
tory exhibited  and  recorded  of  the  estate  and  effects 
of  the  same  person. 

*  Legacies  and  Successions  to  personal  or  moveable 

estate  upon  intestacy. 

["  1.  Where  the  testator,  testatrix,  or  intestate 
died  before  or  upon  the  6th  day  of  April, 
1805. 

["  For  every  legacy,  specific  or  pecuniary,  or  of  any 
other  description,  of  the  amount  or  value  of  20/.  or 
upwards,  given  by  any  will  or  testamentary  instru- 
ment of  any  person  who  died  before  or  upon  the  6  th 
day  of  April,  1805,  out  of  his  or  her  personal  or 
moveable  estate,  and  which  shall  be  paid,  delivered, 
retained,  satisfied,  or  discharged,  after  the  31st  day 
of  August,  1815  : 

["  Also  for  the  clear  residue  (when  devolving  to  one 
person)  and  for  every  share  of  *the  clear  residue 
(when  devolving  to  two  or  more  persons)  of  the 
personal  or  moveable  estate  of  any  person  who  died 
before  or  upon  the  5  th  day  of  April,  1805  (after 
deducting  debts,  funeral  expenses,  legacies,  and 
other  charges  first  payable  tnereout),  whether  the 
title  to  such  residue,  or  any  share  thereof,  shall  ac- 
crue by  virtue  of  any  testamentary  disposition,  or 
upon  a  partial  or  total  intestacy ;  where  such  re- 
sidue, or  share  of  residue,  shall  be  of  the  unouat 


( 
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^'  ^^'    .  or  value  of  20/.  or  upwards,  and  where  the  same    £    s,  </• 

shall  be  paid,  delivered,  retained,  satisfied  or  dis- 
charged, af^er  the  3 1st  day  of  August,  1815. 

[<'  Where  any  such  legacy,  or  residue,  or  share  of 
such  residue,  shall  have  been  given,  or  have  de- 
volved, to  or  for  the  benefit  of  a  brother  or  sister  of 
the  deceased,  or  any  descendant  of  a  brother  or 
sister  of  the  deceased ;  a  duty  at  and  after  the  rate 
of  two  pounds  and  ten  shillings  per  centum,  on  the 
amount  or  value  thereof 2  10     i 

["  Where  any  such  legacy,  or  residue,  or  share  of  such 
residue,  shall  have  been  given,  or  have  devolved  to 
or  for  the  benefit  of  a  brother  or  sister  of  the  father 
or  mother  of  the  deceased,  or  any  descendant  of  a 
brother  or  sister  of  the  father  or  mother  of  the  de- 
ceased ;  a  duty  at  and  after  the  rate  of  four  pounds 
per  centum  on  the  amount  or  value  thereof  »•••••     4    0     0 

[<<  Where  any  such  legacy,  or  residue,  or  share  of  such 
residue,  shsill  have  been  given,  or  have  devolved  to 
or  for  the  benefit  of  a  brother  or  sister  of  a  grand- 
father or  grandmother  of  the  deceased,  or  any  de- 
scendant of  a  brother  or  sister  of  a  grandfather  or 
grandmother  of  the  deceased  ;  a  duty  at  and  after 
the  rate  of  five  pounds  per  centum  on  the  amount 
or  value  thereof    .••••••••• •••••     5    0    0 

['<  And  where  any  such  legacy,  or  residue,  or  share  of 
such  residue,  shall  have  been  given,  or  have  de- 
volved to  or  for  the  benefit  of  any  person  in  any 
other  degree  of  collateral  consanguinity  to  the  de- 
ceased than  is  above  described,  or  to  or  for  the 
benefit  of  any  stranger  in  blood  to  the  deceased ; 
a  duty  at  and  after  the  rate  of  eight  pounds  per 
centum  on  the  amount  or  value  thereof  •••• 8    0   0 

["  II.  Where  the  testator,  testatrix,  or  intestate, 
shall  have  died  afler  the  5th  day  of  April, 
1805. 

[**  For  every  legacy,  specific  or  pecuniary,  or  of  any 
other  description,  of  the  amount  or  value  of  20/.  or 
upwards,  given  by  any  will  or  testamentary  instru- 
ment, of  any  person  who  shall  have  died  after  the 
5th  day  of  April,  1805,  either  out  of  his  or  her  per- 
sonal or  moveable  estate,  or  out  of  or  charged  upon 
hii  or  her  real  or  heritable  estate,  or  out  of  any 
monies  to  arise  by  the  sale,  mortgage,  or  other  dis- 
position of  his  or  her  real  or  heritable  estate,  or  any 
part  thereof,  and  which  shall  be  paid,  delivered,  re- 
tained, satisfied  or  discharged  afler  the  31st  day  of 
August,  1815  : 

["  Also,  for  the  clear  residue  (when  devolving  to  one 
person)  and  for  every  share  of  the  clear  residue 
(when  devolving  to  two  or  more  persons)  of  the  per- 
sonal or  moveable  ealalte  of  axv^  ^x^ow^  who  shdl 
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hare  died  after  the  5th  day  of  April,  1805  (after  £  s.  d.  ^^^ 
deducting  debts,  funeral  expenses,  legacies,  and 
other  ch^ges  first  payable  thereout),  whether  the 
title  to  such  residue,  or  any  share  thereof,  shall  ac« 
crue  by  virtue  of  any  testamentary  disposition,  or 
upon  a  partial  or  total  intestacy ;  where  such  re- 
sidue, or  share  of  residue,  shall  be  of  the  amount  or 
value  of  20L  or  upwards,  and  where  the  same  shall 
be  paid,  delivered,  retained,  satisfied  or  discharged 
after  the  31st  day  of  August,  1815  : 

["  And  also  for  the  clear  residue  ^when  ffiven  to  one 
person)  and  for  every  share  of  the  clear  residue 
(when  given  to  two  or  more  persons)  of  the  monies 
to  arise  from  the  sale,  mortgage,  or  other  disposition 
of  any  real  or  heritable  estate  directed  to  be  sold, 
mortgaged,  or  otherwise  disposed  of,  by  any  will  or 
testamentary  instrument  of^any  person  who  shall 
have  died  after  the  5th  day  of  April,  1805  (afler  de- 
ducting debts,  funeral  expenses,  legacies,  and  other 
charges  first  made  payable  thereout,  if  any)  where 
such  residue,  or  share  of  residue,  shall  amount  to 
ftOL  or  upwards,  and  where  the  same  shall  be  paid, 
retained,  or  discharged  after  the  3 1st  day  of  Au- 
gust, 1815 : 

[<*  Where  any  such  legacy  or  residue,  or  any  share  of 
such  residue,  shall  have  been  given  or  have  de- 
volved to  or  for  the  benefit  of  a  child  of  the  de- 
ceased, or  any  descendant  of  a  child  of  the  deceased^ 
or  to  or  for  the  benefit  of  the  father  or  mother,  or 
any  lineal  ancestor  of  the  deceased ;  a  duty  at  and 
after  the  rate  of  one  pound  per  centum  on  the  Per  cent. 
amount  or  value  thereof ••• • 1     0    0 

[''  Where  any  such  legacy  or  residue,  or  any  share  of 
such  residue,  shall  have  been  given  or  have  de- 
volved to  or  for  the  benefit  of  a  brother  or  sister 
of  the  deceased,  or  any  descendant  of  a  brother  or 
sister  of  the  deceased  ;  a  duty  at  and  afler  the  rate 
of  three  pounds  per  centum  on  the  amount  or  value  Per  cent. 
thereof 3    0    0 

[*'  Where  any  such  legacy  or  residue,  or  any  share  of 
such  residue,  shall  have  been  given  or  have  de- 
volved to  or  for  the  benefit  of  a  brother  or  sister  of 
the  father  or  mother  of  the  deceased,  or  any  de- 
scendant of  a  brother  or  sister  of  the  father  or 
mother  of  the  deceased ;  a  duty  at  and  after  the 
rate  of  five  pounds  per  centum  on  the  amount  or  Per  cent. 
value  thereof    .•.••••••••.. 5    0    0 

["  Where  any  such  legacy  or  residue,  or  any  share  of 
such  residue,  shall  have  been  given  or  have  de- 
volved to  or  for  the  benefit  of  a  brother  or  sister  of 
a  grandfiither  or  grandmother  of  the  deceased,  or 
any  descendant  of  a  brother  or  sister  of  a  grand- 
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c-  '^'  father  or  grandmother  of  the  deceased ;  a  duty  at  £  s.  d, 
and  after  the  rate  of  six  pounds  per  centum  on  the  Per  cent. 
amount  or  value  thereof 6    0    0 

\_"  And  where  any  such  legacy  or  residue,  or  any  share 
of  such  residue,  shall  have  heen  given  or  have  de- 
volved to  or  for  the  benefit  of  any  person  in  any 
other  degree  of  collateral  consangumity  to  the  de- 
ceased than  is  above  described,  or  to  or  for  the 
benefit  of  any  stranger  in  blood  to  the  deceased ;  a 
duty  at  and  after  the  rate  often  pounds  per  centum  Percent. 
on  the  amount  or  value  thereof  • 10    0    0 

[*'  And  all  ffifts  of  annuities  or  by  way  of  annui^,  or 
of  any  oUier  partial  benefit  or  interest  out  of  any 
such  estate  or  effects  as  aforesaid,  shall  be  deemed 
legacies  within  the  intent  and  meaning  of  this  sche- 
dule. 

[<<  And  where  any  legatee  shall  take  two  or  more  dis- 
tinct legacies  or  benefits  under  any  will  or  testa- 
mentary instrument,  which  shall  together  be  of  the 
amount  or  value  of  ^01.,  each  shaU  be  charired  with 
duty,  though  each  or  either  may  be  separatdy  under 
that  amount  or  value  (»)• 

["  Exemptions: 

[**  Legacies  and  residues,  or  shares  of  residue,  of  any 
such  estate  or  effects  as  aforesaid,  given  or  devolving 
to  or  for  the  benefit  of  the  husband  or  wife  of  the 
deceased,  or  to  or  for  the  benefit  of  any  of  the  royal    . 
family. 

[*'  And  all  legacies  which  were  exempted  from  duty 
by  the  act  passed  in  the  SDth  year  of  his  majesty's 
reign,  c.  73,  for  exempting  certain  specific  legacies 
given  to  bodies  corporate  or  other  public  bodies 
from  the  payment  of^duty."] 

[[The  same  statute  enacts  by  section  38, 

EocietUiticai       [*<  That  from  and  after  the  expiration  of  three  calendar  months 

S^graD"pro-  ^^^^  *^®  passing  of  this  act,  no  ecclesiastical  court  or  person  shall 

bates  or         grant  urobatc  of  the  will  or  letters  of  administration  of  the  estate 

Adiuinit^ra-     ^^^  cfiects  of  any  person  deceased,  without  first  requiring  and 

Affid^i'**°"'   receiving  from  the  person  or  persons  applying  for  the  prolxate  or 

Vaiae^or  Ef-    letters  of  administration,  or  from  some  other  competent  person  or 

fecu.  persons,  an  affidavit,  or  solemn  affirmation  in  the  case  of  Quakers, 

that  the  estate  and  effects  of  the  deceased,  for  or  in  respect  of 

which  the  probate  or  letters  of  administration  is  or  are  to  be  granted, 

exclusive  of  what  the  deceased  shall  have  been  possessed  of  or 

entitled  to  as  a  trustee  for  any  other  person  or  persons,  and  not 

beneficially,  but  including  the  leasehold  estates  for  years  of  the  de- 

(tt)  [See  Attomev^General  v.  Sir  Wife,  9  Price,  80.  Affirmed  upon 
Charles CockerclLBart,,lFncet  165;  writ  of  error  in  the  Ezehectuer 
Attorney-General  v.  Lady  Louisa  Chamber,  11  Price,  M7;  Ail^4jreu* 
Manners  and  others^  ibid.  411 ;  At"    v.  Bumie,  3  Yomiga  ^  JerT»  531.— 

/flnwy-GfUfra/v.  flolfard,\b\d.4a6\    ^i>.'\ 
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eeaaed,  whether  absolute  or  determinable  on  livesi  if  any,  and  with- 
out deducting  any  thing  on  account  of  the  debts  due  and  owing 
firom  the  deceased,  are  under  the  value  of  a  certain  sum  to  be 
therein  specified,  to  the  best  of  the  deponents'  or  affirmants'  know- 
ledge, information,  and  belief,  in  order  that  the  proper  and  full 
stamp  duty  may  be  paid  on  such  probate  or  letters  of  administra- 
tion ;  which  affidavit  or  affirmation  shall  be  made  before  the  sur-  Affidavit  be- 
rogate  or  other  person  who  shall  administer  the  usual  oath  for  the  mljlde!^^^'" 
due  administration  of  the  estate  and  effects  of  the  deceased."] 

[[Now  the  39  &  40  Geo.  3,  c.  72,  s.  16,  enacts, 

['*  And  whereas  it  is  expedient  that  the  said  commissioners  of  Commiwion- 
stamps  should  be  empowered  to  allow  to  any  person  or  persons  ^»'eancd^ 
who  shall  have  taken  out  any  probates  of  any  will  or  letters  of  »•«•«"  Pn>- 
administration,  through  any  inadvertence  or  mistake,  in  any  eccle-  and^Letterior 
iiastical  court  or  courts,  the  full  value  in  other  stamped  vellum,  ^^n'^'iid'^' 
parchment,  or  paper,  of  the  amount  of  the  stamp  duty  on  any  of  allow  toeh 
sach  probates  or  letters  of  administration  that  shall  have  been  ren-  ^^''^p** 
dered  wholly  useless  and  of  no  effect  whatever,  so  as  that  no  person 
or  persons  shall  pay  the  stamp  duty  granted  upon  probates  of  wills 
or  letters  of  admmistration,  by  any  act  or  acts  now  in  force,  more 
than  once  upon  any  one  will,  or  on  the  same  property  of  any  person 
dying  intestate  ;  be  it  therefore  enacted,  that  where  due  proof  on 
oath  shall  be  made  to  such  commissioners  of  stamps,  to  the  satis- 
faction of  the  said  commissioners,  (which  oath  the  said  commis- 
sioners, or  any  one  of  them,  is  herebv  authorized  to  administer,) 
that  any  will  hath,  through  any  inadvertence  or  mistake,  been 
proved,  or  that  any  letters  of  administration  have  been  taken  out 
on  the  same  property,  in  more  than  one  ecclesiastical  or  prerogative 
court,  or  more  than  once  in  any  such  ecclesiastical  court,  and  that 
by  reason  thereof  more  than  one  stamp  duty  shall  have  been  paid 
thereupon,  then  and  in  every  such  case  it  shall  be  lawful  for  such 
commissioners,  and  they  are  hereby  authorized,  upon  delivery  to 
them  of  any  such  useless  probate  or  letters  of  administration  as 
aforesaid,  to  be  cancelled,  and  on  production  of  the  valid  probate 
or  letters  of  administration  that  shall  have  been  granted  on  any 
such  will  or  property  as  aforesaid,  to  cancel  such  useless  probate 
or  letters  of  administration,  and  to  stamp  or  mark,  or  cause  to  be 
stamped  or  marked,  or  deliver  any  vellum,  parchment,  or  paper, 
stamped  with  stamps  of  the  like  denomination  and  value  with  the 
amount  of  any  such  probate  or  probates  or  letters  of  administration, 
without  demanding  or  taking,  directly  or  indirectly  for  the  same, 
any  sum  of  money  or  other  consideration  whatsoever," 


[[And  the  41  Geo.  3,  c.  86,  s.  3,  enacts, 


ani 

or  mark  distinguishable  from   all  other  stamps 

in  relation  to  any  stamp  duties,  for  the  purpose  of  stamping  or  fiJuTpi^S? 

marking  any  piece  of  vellum,  parchment,  or  paper,  whereon  any  a  Stamp  «Mr 

probate  of  any  will  or  letters  of  administration  snail  be  ingrossed,  blTtesorSivini 

printed,  or  written,  in  relation  to  any  estate  in  respect  whereof  any  VM^^^  ^' 

probate  or  letters  of  administration  shall  have  been  before  taken  tion^  reiaunc 

ottt,  and  the  fUU  amount  of  the  duties  payable  thereon,  b^  «Xk^  wX  ^^*^,^^ 
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whereof  any 
Probatei,  &c> 
shall  have 
been  before 
taken  ont, 
and  the  Dn- 
tles  then  pay- 
able dis- 
charged. 


Probatci  of 
Wills  and 
Letters  of 
Administra- 
tion valid  as 
to  Trust  Pro- 
perty, al- 
thoogh  the 
value  thereof 
be  not  co- 
vered by  the 
Stamp  Doty. 


Where  Exe- 
cators,  &c. 
allege  that 
any  property 
was  vested  in 
the  deceased, 
as  a  Trustee, 
a  special  affi- 
davit thereof 
may  be  re- 
quired In  the 
several  In* 
staocet  sp&i 
cifled. 
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or  acts  of  parliament  then  in  force,  according  to  the  full  value  of 
such  estate,  shall  have  been  duly  paid  and  discharged ;  and  in 
every  case  where  any  probate  or  probates,  or  letters  of  administra- 
tion, shall  have  been  taken  out,  duly  stamped  according  to  the  full 
value  of  the  estate  in  respect  whereof  the  same  shall  have  been 
granted,  then,  and  in  such  case,  any  further  or  other  probate  or 
ktters  of  administration  as  aforesaid,  which  shall  be  at  any  time 
thereafter  applied  for  or  in  respect  of  such  estate,  shall  and  may  be 
issued  and  granted  upon  any  piece  of  vellum,  parchment,  or  paper, 
stamped,  or  marked  with  the  stamp  or  mark  provided  by  the  said 
commissioners  by  virtue  of  this  act,  for  such  other  probates  or  let- 
ters of  administration  as  aforesaid ;  and  every  such  other  probate 
or  letters  of  administration  which  shall  be  duly  stamped  or  marked 
with  such  stamp  or  mark  as  last  aforesaid,  shall  be  as  available  in 
the  law,  and  of  the  like  force  and  effect  in  all  respects  whatever,  as 
if  the  vellum,  parchment,  or  paper  whereon  the  same  shall  be 
ingrossed,  printed,  or  written,  had  been  duly  stamped  with  the 
stamp  or  mark,  denoting  the  full  amount  of  the  duties  payable  in 
respect  of  the  probate  or  letters  of  administration  taken  out  on  the 
full  value  of  such  estate ;  anything  in  any  act  or  acts,  or  this  act| 
before  contained,  to  the  contrary  thereof  in  anywise  notwitb* 
standing." 

[[And  the  48  Geo.  3,  c.  149,  otherwise  repealed,  as  we  have 
seen  above,  enacts, 

[Sect.  35.  <<  That  from  and  afler  the  passing  of  this  act,  thepro* 
bate  of  the  will  of  any  person  deceased,  or  the  letters  of  admmis- 
tration  of  the  effects  of^any  person  deceased^  heretofore  granted, 
or  to  be  hereafter  granted,  either  before  or  upon  or  afler  the  tenth 
day  of  October  one  thousand  eight  hundred  and  eight,  shall  be 
deemed  and  taken  to  be  valid,  and  available  by  the  executors  or 
administrators  of  the  deceased^  for  recovering,  transferring  or 
assigning  any  debt  or  debts,  or  other  personal  estate  or  effects, 
whereof  or  whereto  the  deceased  was  possessed  or  entitled,  either 
wholly  or  partially^  as  a  trustee,  notwithstanding  the  amount  or 
value  of  such  debt  or  debts,  or  other  personal  estate  or  effects,  or 
the  amount  or  value  of  so  much  thereof,  or  such  interest  therein, 
as  was  trust  property  in  the  deceased  (as  the  case  may  be)  shall  not 
be  included  in  the  amount  or  value  of  the  estate,  in  respect  of  which 
the  stamp  duty  was  paid  on  such  probate  or  letters  of  adminis* 
tration." 

[Sect.  36.  "  That  where  the  executors  or  administrators  of  any 
person  deceased  shall  be  desirous  of  transferring  or  of  receiving  the 
dividends  of  any  share,  standing  in  the  name  of  the  deceas^,  of 
and  in  any  of  the  Government  or  Parliamentary  stocks  or  funds 
transferable  at  the  Bank  of  England,  or  of  and  in  the  stock  and 
funds  of  the  Governor  and  Company  of  the  Bank  of  England,  or 
of  and  in  the  stock  and  funds  of  any  other  comnany,  corporation, 
or  society  whatsoever,  passing  by  transfer  in  tne  books  of  such 
company,  corporation,  or  society,  under  and  by  virtue  of  any  such 
probate  or  letters  of  administration  as  aforesaid,  and  shall  allege 
that  the  deceased  was  possessed  thereof  or  entided  thereto,  either 
wholly  or  partially,  aa  a  tx\3A\i^e)  \\.  «hall  be  lawful  Soft  the  said 
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Governor  and  Company  of  the  Bank  of  England,  and  for  any  such 
other  company,  corporation,  or  society  as  aforesaid,  or  their  respec- 
tive officers^  for  their  indemnity  and  protection,  to  require  such 
affidavit  or  affirmation  of  the  fact  as  hereinafter  is  mentioned,  if  the 
tiCt  shall  not  otherwise  satisfactorily  appear;  and  thereupon  to 
permit  such  executors  or  administrators  to  transfer  the  stock  or 
tiiDd  in  question,  or  receive  the  dividends  thereof,  without  recard 
to  the  amount  of  the  stamp  duty  on  the  prohate  of  the  will  of  the 
deceased,  or  the  letters  of  administration  of  his  or  her  effects : 
And  where  the  executors  or  administrators  of  any  person  deceased 
shall  have  occasion  to  recover  any  debt  or  debts,  or  other  personal 
effects,  due  or  apparently  belonging  to  the  deceased,  and  shall  allege 
that  the  deceased  was  possessed  thereof  or  entitled  thereto,  either 
wholly  or  partially,  as  a  trustee,  it  shall  be  lawful  for  the  person  or 
persons,  liable  to  pay  or  deliver  such  debt  or  debts  or  other  effects, 
to  require  such  affidavit  or  affirmation  of  the  fact  as  hereinafter  is 
mentioned^  if  the  fact  shall  not  otherwise  satisfactorily  appear ;  and 
thereupon  to  pay,  deliver,  or  make  over  the  debt  or  debts,  or  other 
effects  in  question,  to  such  executors  or  administrators,  or  as  they 
shall  direct,  without  resard  to  the  amount  of  the  stamp  duty  on  the 
probate  of  the  will  of  Die  deceased,  or  the  letters  of  administration 
of  his  or  her  effects :  And  where  the  executors  or  administrators 
of  any  person  deceased  shall  have  occasion  to  assign  or  transfer  any 
debt  or  debts  due  to  the  deceased,  or  any  chattels  real,  or  other 
personal  effects,  whereof  or  whereto  the  deceased  was  possessed  or 
entitled,  and  shall  allege  that  the  same  respectively  was  or  were 
due  to  or  vested  in  the' deceased,  either  wholly  or  partially,  as 
a  trustee,  it  shall  be  lawful  for  the  person  or  persons,  to  whom  or 
for  whose  use  such  debt  or  debts,  chattels  real,  or  other  personal 
effects,  shall  be  proposed  to  be  assigned  or  transferred,  to  require 
such  affidavit  or  affirmation  of  the  fact  as  hereinafter  is  mentioned, 
if  the  fact  shall  not  otherwise  satisfactorily  appear ;  and  thereupon 
to  accept  the  proposed  assignment  or  transfer,  without  regard  to 
the  amount  of  the  stamp  duty  on  the  probate  of  the  will  of  the 
deceased,  or  the  letters  of  administration  of  his  or  her  effects." 

[Sect.  37.  **  That  upon  any  such  requisition  as  aforesaid,  the  Panicaiari  to 
executor  or  executors,    administrator  or   administrators,   of  the  .nch  Affida- 
deceased,  or  some  other  person  or  persons,  to  whom  the  facts  shall  viu  by  Exe. 
be  known,  shall  make  a  special  affidavit  or  affirmation  of  the  facts  res^Mtiog* 
and  circumstances  of  the  case,  stating  the  property  in  question,  and  T">»<  P">* 
that  the  deceased  had  not  any  beneficial  interest  whatever  in  the 
same,  or  no  other  beneficial  interest  therein  than  shall  be  particu- 
larly mentioned  and  set  forth  (as  the  case  may  be),  but  was  pos- 
sessed thereof  or  entitled  thereto,  either  wholly  or  in  part  (as  the 
case  may  be)  in  trust  for  some  other  person  or  persons,  whose  name 
or  names,  or  other  sufficient  description,  shall  be  specified  in  such 
affidavit  or  affirmation,  or  for  such  purposes  as  shall  be  specified 
therein ;  and  that  the  beneficial  interest  of  the  deceased,  if  any,  in 
the  property  in  question,  doth  not  exceed  a  certain  value  to  be 
therein  also  specified,  according  to  the  best  estimate  that  can  be 
made  thereof,  if  reversionary  or  contingent,  and  that  the  amount  or 
value  of  the  estate,  for  which  the  stamp  duty  was  paid  on  the  pro- 
bfUe  of  the  will  of  the  deceased,  or  on  the  letters  of  administration 
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of  his  or  her  effects,  is  sufficient  to  include  and  cover  such  beneficial 
interest  of  the  deceased,  as  well  as  the  rest  of  the  personal  estate 
whereof  or  whereto  the  deceased  was  beneficially  poasessed  or  enti- 
tled, and  for  which  such  probate  or  letters  of  aaminiatmtion  shall 
have  been  granted,  as  far  as  the  same  have  come  to  the  knowledge 
of  such  executor  or  executors,  administrator  or  administrators ;  and 
where  the  affidavit  or  affirmation  of  the  facts  and  circumstances  of 
the  trusts  shall  be  made  by  any  other  person  than  the  executor  or 
executors,  administrator  or  administrators  of  the  deceased,  such 
executor  or  executors,  administrator  or  administrators,  shall  make 
affidavit  or  affirmation,  tliat  the  same  are  true  to  the  best  of  his, 
her,  or  their  knowledge,  and  that  the  property  in  question  is  in* 
tended  to  be  applied  and  disposed  of  accordingly ;  which  aflSdavits 
or  affirmations  shall  be  sworn  or  made  before  a  master  in  chancery, 
ordinary  or  extraordinary,  (who  is  hereby  authorized  to  take  the 
same,  and  administer  the  proper  oath  or  affirmation  for  that  pur- 
pose,) and  shall  be  delivered  to  the  party  or  parties  requiring  the 
same,  and  shall  be  sufficient  to  indemnify  and  protect  the  party  or 
Peimiiy  of  parties  acting  upon  the  faith  thereof;  and  if  any  person  or  persooSi 
ju»e"daib*'^  making  any  such  affidavit  or  affirmation  as  aforesaid,  shall  know- 
ingly and  wilfully  make  a  false  oath  or  affirmation  of  or  concerning 
any  of  the  matters  to  be  therein  specified  and  set  forth,  every 
person  so  offending,  and  being  thereof  lawfully  convicted,  ahall  be 
subject  and  liable  to  such  pains  and  penalties  as  by  any  law  now  in 
force  persons  convicted  of  wilful  and  corrupt  perjury  are  subject 
and  liable  to." 

[[An  exception  is  made  in  favour  of  Savings  Banks  by 
9  Geo.  4,  c.  V2,  to  the  following  effect. 

Depotiior  [Scct.  40.  "  That  in  case  any  depositor  in  the  funds  of  any  insti- 

an*°li!^'^'"5  tution  taking  the  benefit  of  this  act  shall  die,  leaving  any  sum  or 
ceeding  50/.     sums  of  money  in  the  said  funds,  or  any  dividends  or  interest  due 
io*be*paifr"'   thercon,  belonging  to  him  or  her  at  the  time  of  his  or  her  death, 
nntii  lifter       exceeding  in  the  whole  the  sum  of  fifly  pounds,  the  same  shall  not 
tioi^^"''*'^*     be  paid  to  any  person  or  persons  as  representative  or  representatives 
of  such  depositor,  but  upon  the  probate  of  the  will  of  the  deceased 
depositor,  or  letters  of  administration  of  his  or  her  estate  and 
No  Daty  lo     effects  *.  Provided  always,  that  where  the  whole  estate  or  effects  of 
p'JRife**"      any  such  deceased  depositor,  for  or  in  respect  of  which  any  probate 
where  the       or  letters  of  administration  respectively  shall  be  granted,  shall  not 
der  M/."  ^°     exceed  the  value  of  fifly  pounds,  no  stamp  duty  shall  be  chargeable 
thereon,  nor  upon  any  legacy  or  residue  or  part  thereof  bequeathed, 
nor  upon  any  share  or  part  of  the  estate  or  effects  to  be  paid  or 
distributed  by  or  under  such  probate  or  letters  of  administration : 
Certificate  of  Provided  also,  that  in  every  such  case  the  person  or  persons  daim- 
v3JJ"oV  ni   ^^S  8"ch  probate  or  letters  of  administration  free  from  stamp  duty 
potitor'i  In.    under  this  act,  shall  exhibit  to  the  court  or  person  having  authori^ 
prMioccd  on    to  grant  the  probate  or  letters  of  administration  in  such  case,  a  cer- 
ba'/r  Ac  ^'**    tificate  of  the  amount  and  value  of  the  share  and  interest  which  the 
deceased  depositor  had  in  the  fimds  of  the  said  institution,  whidi 
certificate  shall  be  granted  in  such  form  and  manner  as  shall  have 
been  settled  by  the  rules  or  regulations  of  the  institutions  respec- 
tively, and  shall  be  signed  or  testified  by  such  person  or  persons  as 


mmg-Probate. 

thai!  be  directed  therein ;  and  every  such  certificate  shall  be  taken 
and  received,  by  the  court  or  person  liaving  authority  to  grant  such 
pvobate  or  letters  of  administration,  as  evidence  of  the  amount  and 
valae  of  the  shares  and  interests  of  the  deceased  depositor  in  tlie 
funds  of  the  said  institution.'' 

[[It  18  the  duty  of  the  executor  or  administrator  to  take  out 
the  grant  to  the  extent  of  the  sum  which  he  expects  to  receive(ar)9 
but  he  need  not  include  in  his  calculations  debts  which  he  bond 
jScfebelieves  to  be  doubtful  or  bad(y);  and  if  there  be  personalty 
in  York  and  Canterbury^  he  need  only  pay  the  duty  upon  the 
property  in  the  province  in  which  he  takes  out  probate:  so  that 
when  he  took  out  probate  in  the  province  of  York,  he  would 
only  pay  duty  for  personalty  in  that  province,  paying  the  probate 
doty  in  Canterbury  for  the  personalty  in  that  province  (je). 

rit  seems  to  be  now  settled  law,  that  the  probate  is  granted 
muy  in  respect  of  that  property  tohich,  but  for  the  will,  the 
ordinary  would  be  entitled  to  administer.  This  maxim  fur- 
oiflihes  the  test  since  the  decision  of  the  House  of  Lords  in 
The  Attorney 'General  v.  Hope  {a),  by  which  the  liability  of 
property  to  probate  duty  is  to  be  determined.  And  the  barons 
of  Uie  Court  of  Exchequer  relied  upon  it  in  the  recent  case  of 
Piatt  V.  Routh,  in  which  they  decided  that  the  power  of  ap« 
pointment  exercised  by  a  daughter  in  the  disposal  of  the  resi- 
auary  estate  of  her  father,  though  as  far  as  regarded  the  leaacy 
duty  it  was  an  absolute  and  general  power,  was  not  liable  to 
prwmte  duty  (ft). 

QThe  following  is  the  form  of  the  certificate  delivered  to  the 
executor  in  the  Prerogative  Court  of  Canterbury : — 

]^Form  of  Probate. 

[JFUliam  by  Divine  Providence,  Archbishop  of  Canterbury ,  Primate 
of  aU  England,  and  Metropolitan,  do  by  these  presents  make  known  to 

aU  men,  that  on  the day  of ,  A.  D, ,  at  London,  before 

the  Worshipful  J.  D,,  Doctor  of  Laws,  Surrogate  of  the  Right  Hon.  Sir 
/.  N.,  Knight,  also  Doctor  of  Laws,  Master  Keeper  and  Commissary  of 
our  Prerogative  Court  of  Canterbury  lavfully  constituted,  the  last  imll 

and  testament  of  A.  B.,  late  of ,  deceased,  hereunto  annexed,  "was 

proved,  approved,  and  registered  ;  the  said  deceased  having  whilst  living, 
and  at  the  time  of  his  death,  goods,  chattels  or  credits  in  dicers  dioceses 
and  jurisdictions,  by  reason  whereof  the  proving  and  registering  the  said 
wvU,  and  the  granting  administration  of  all  and  singular  the  said  goods, 
chattels  and  credits,  and  also  the  auditing,  allowing,  and  final  discharg" 
ing  the  account  thereof,  are  well  hnonin  to  appertain  only  and  wholly  to 


&51 
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;*)  IButler  V.  Butler,  2  Phill.  39.] 
\y)  [Moses  v.  Crofter,  4  C.  &  P. 
524,  per  Lord  Tetiterden.] 

[m)  [I»  re  Ewin,  1  Cr.&  J.  353.] 
la)   '2  a  &  Fin.  84 ;  8  Blkh,  44.] 
[b)  \Platt  V.  Rouik,  6  Meeson  & 
Welrov,  756,   seems  to  have  over- 
toroed  the  decisions   of  ^   Vice- 


chancellor  in  Palmer  v.  Whitmore,  5 
Sin).  178;  and  of  the  Exchequer,  in 
Attorney-General  v.  Staff,  2  Cromp. 
&  Mee.  124.  See  also  the  cases  of 
Nail  V.  Punter,  5  Sim.  563;  and 
Vandiest  v.  Fynmore,  6  Sim.  570. 
And  see  Hulme's  edition  of  Chitty's 
atatatM.*-£D.] 
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us  and  not  to  any  inferior  judge  ;  and  that  the  admudiiratkn  of  all  and 
singular  the  goods,  chattels  and  credits  of  the  said  deceased^  and  anyway 
concerning  his  mil,  was  granted  to  CD.,  the  sole  executor  named  in  tk 
said  willt  he  having  been  already  snom  well  and  faithfully  to  admsnister 
the  same,  and  to  make  a  true  and  perfect  inventory  of  all  and  mgidar 
the  said  goods,  chattels  and  credits,  and  to  exhibit  Ike  eame  into  the 

registry  of  our  said  court  on  or  before  the day  of next 

ensuing,  and  also  to  render  a  just  and  true  account  theretf* 

Given  at  the  time  and  place  above  written,  and  in  the year  of 

our  translation. 

Sworn  under  £ ,  and  that  the 

testator  died day  of' 

A.  D. . 

[[As  to  the  rules  which  regulate  what  is  termed  the  common 
form  business^  and  the  reasons  for  the  establishment  of  those 
rules,  the  reader  should  consult  the  whole  judgment  of  Sir  J* 
Nicholli  In  the  goods  of  Elizabeth  Darling  {c\  from  which  the 
following  extract  is  taken^  as  showing  why  the  time  of  the 
death  is  inserted  in  the  certificate  given  above. 

]^^  On  the  principle  of  combining  facility  with  securityi  the 
court  has  made  some  regulations.  For  example,  the  time  of 
the  death  is  required  to  form  part  of  the  oath,  and  to  be  in- 
serted in  the  margin  of  the  probate  or  administration.  The 
reason  for  this  is,  that  if  the  time  of  the  death  has  long  past,  it 
becomes  reasonable  that  some  inquiry  should  be  made  wny  the 
grant  was  not  sooner  taken  out ;  the  delay  raises  something  of 
a  suspicion  requiring  explanation.  By  noting  the  time  of  the 
death  on  the  margin,  debtors  to  the  estate,  whether  public 
bodies,  as  the  bank,  or  private  individuals,  have  their  atten- 
tion directly  drawn  to  it,  and  are  enabled  more  easily  to  ascer* 
tain  that  payment  is  made  to  the  right  person.    This  regulation 

J)roduces  little  or  no  inconvenience,  and  has  given  great  satis* 
action ;  the  effect  of  it  having,  as  represented  to  me,  been 
found  by  the  Bank  of  England  and  South  Sea  House  to  be 
extremely  beneficial.  The  court  has  also  publicly  mentioned, 
and  desired  it  to  be  understood  in  the  registry  and  in  the  pro- 
fession, that  it  looks  for  precaution  both  to  the  practitioners 
and  to  the  public  ofBce. 

[[''  On  application  to  any  proctor  to  extract  a  grant,  it  is  his 
duty,  if  there  be  any  matter  requiring  explanation,  to  obtain 
that  explanation  of  the  party,  in  order  to  satisfy  his  own  con- 
science and  the  inquiries  of  the  public  officer, — why,  for 
instance,  if  there  has  been  a  considerable  lapse  of  time,  the 
grant  was  not  earlier  applied  for.  It  is  the  duty  of  the  cleric 
of  the  seat,  before  he  forwards  the  business,  to  require  that 
explanation  of  the  proctor,  in  order  that  he  may  be  enabled  to 
state  it  to  the  registrar.  It  is  the  duty  of  the  r^strar,  when 
the  grant  comes  before  him  for  signature,  if  he  sees  any  thing 
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requiring  explanation,  to  refer  to  the  clerk  of  the  seat,  and  to 
iscertain  whether  the  difficulty  has  been  removed :  and  thus 
by  the  inquiry  of  the  proctor  (if  necessary)  to  satisfy  himself 
toat  the  grant  may  properly  issue.  If  the  explanation  be  not 
latisfieurtory  to  the  registrar,  he  is  either  to  stop  the  business 
m  his  own  discretion,  or  to  apply  to  the  judge  for  his  direc- 
ions.'* — Ed.3 

2.  Of  the  Administration  of  Intestate's  Effects. 

1.  Power  of  the  Ordinary  .     .    353 

2.  May  he  compelled  by  Man" 

dasnttt 357 

3.  General  Letters  ofAdminis- 

trtition  to  be  granted  to 

Widow  or  next  of  Kin     .  358 

4.  ToHmhandof  Wife's  Effects  362 

5.  Teme  Covert  Administratrix  365 
^' To  Creditor 366 

7.  Administration  cum  Testa- 

mento  annexo    ....    369 

8.  ■  de  Bonis  non    371 

9.  Temporary  Administration  .    375  I 

[The  jurisdiction  which  the  ecclesiastical  court  exercises  1.  Powet 
over  the  effects  of  persons  dying  without  a  will  rests  on  a  very  ^f  tlie  Or- 
ancient  foundation:  in  the  early  periods  of  our  history  the  ""^^'y- 
ordinary  had  by  common  law  the  absolute  disposal  of  the 
persond  property  of  all  intestates ;  and,  under  the  pretext  of 
applying  their  goods  to  religious  purposes  {in  pios  tisus),  pos- 
aesaed  itself  of  them  not  only  in  cases  where  the  deceased  left 
a  widow  and  children,  or  other  near  relations,  but  in  defiance 
also  of  the  just  claims  of  creditors.  On  this  footing  the  law 
continued  under  the  Norman  kings  and  the  first  sovereigns  of 
the  line  of  Plantagenet ;  but  when  the  free  spirit  of  our  con- 
stitution, which  had  been  long  labouring  under  the  pressure  of 
the  feudal  institutions  and  the  shackles  of  Papal  superstition, 
commended  those  struggles  which  ultimately  led  to  its  emanci- 
pation, the  abuses  practised  by  the  ordinary  in  the  administra- 
tion of  the  effects  of  intestates  became  in  their  turn  subjected 
to  correction  and  control. 

TThe  32nd  Article  of  the  Magna  Charta  extorted  from  King 
John  expressly  provides  against  them ;  but  it  is  a  curious  fact, 
and  one  which  strongly  marks  the  influence  of  the  Papal  power 
in  England  at  that  period,  that  this  article  was  wholly  omitted 
in  the  Magna  Charta  of  Henry  III. 

[[The  13  Edw.  1,  st.  1,  c.  19,  (commonly  called  the  Statute  of 
Westminster,)  made  the  estates  of  intestates  liable  to  the  pay- 
ment of  their  just  debts. 

[[The31Edw.3,st.l,c.  11, compelled  the  ordinary  to  depute 
the  next  and  most  lawftil  friends  of  the  deceased  to  administer 
his  goods. 

VOL.  IV.  kK 
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[[The  21  Hen.  8,  c.  5,  placed  the  law  on  the  footing  on  which 
it  now  stands  (rf). — Ed.T 

This  matter  concerning  the  administration  of  intestates* 
effects^  so  far  as  the  same  nath  respect  unto  peculiar  jurisdic* 
tionsy  bona  notabiliay  process  in  the  king's  namei  the  oath  in 
animam  constituentiSf  administration  by  commission,  and  the 
fees  of  administration  of  seamen's  effects^  hath  been  treated  of 
already  in  the  law  concerning  the  probate  of  wills. 

As  to  the  disposition  of  intestates'  effects,  and  granting  ad- 
ministration, it  is  plain  that,  by  the  common  law,  and  before 
the  statute  of  the  13  Edw.  1,  st.  1^  c.  19,  here  following,  the 
ordinary  had  the  absolute  disposal  of  intestate's  efiects  (e). 

But  Lord  Coke  thinks  that  this  was  granted  to  bim  by  some 
particular  constitutions ;  and  therefore  says,  that  anciently  the 
kings  of  England,  by  their  proper  officers,  were  wont  to  take 
goods  of  intestates  in  their  hands  (/)• 

And  there  are  several  instances,  in  Madox's  History  of  the 
Exchequer,  where  the  king  issued  a  mandate  to  his  officers  to 
attach  the  goods  of  divers  persons  who  died  intestate  ( jr). 

But  this  seemeth  to  have  been  only  in  case  where  they  were 
indebted  to  the  king,  who  by  the  law  was  to  be  satisfied  before 
the  other  creditors,  according  to  the  statute  of  Magna  Charta, 
c.  18,  which  enacteth  as  follows :  "  If  any  that  holdeth  of  us 
lay  fee  do  die,  and  our  sheriff  or  bailiff  do  shew  our  letters 
patents  of  our  summons  for  debt,  which  the  dead  man  did  owe 
to  us ;  it  shall  be  lawful  to  our  sheriff  or  bailiff  to  attach  and 
inroll  all  the  goods  and  chattels  of  the  dead,  being  found  in 
the  said  fee,  to  the  value  of  the  same  debt,  by  the  sight  and 
testimony  of  lawful  men,  so  that  nothing  thereof  shall  be  taken 
away,  until  we  be  clearly  paid  of  the  debt." 

But  so  much  as  remained  over  and  above  the  king's  debt, or 
if  nothing  was  owing  to  the  king,  then  the  whole  was  in  the 
sole  power  of  the  ordinary  to  dispose.  And  therefore  if  a  man 
died  intestate,  neither  his  wife,  cnild,  nor  next  of  kin,  had  any 
right  to  a  share  of  his  estate,  but  the  ordinary  was  to  distribute 
it  according  to  his  conscience  to  pious  uses;  and  sometimes  the 
wife  and  children  might  be  amongst  the  number  of  those  whom 
he  appointed  to  receive  it ;  but  however,  the  law  Irusted  him 
with  the  sole  disposition  (A). 

The  first  statute  that  abridged  the  power  of  the  ordinary 
herein  was  the  afore-mentionea  statute  of  the  13  Edw.  1,  stl, 
c.  19,  by  which  it  is  enacted  as  followeth:  "Whereas  after  the 
death  of  a  person  dying  intestate,  which  is  bounden  to  some 
other  for  dent,  the  goods  come  to  the  ordinary  to  be  disposed, 
the  ordinary  from  henceforth  shall  be  bound  to  answer  the 
debts  as  far  forth  as  the  goods  of  the  dead  will  extend,  in  such 


(</)  [Note  by  Dr.  Philliinore  to  p. 
124,  vol.  i.  of  his  Reports.] 
(0  2  Bttc.  Abr.  39B. 


if)  Uemlaw'i  caae,  9  Co.  36. 
(g)  Mad.  Excb.  237. 
(It)  2  Bac  Abr.  398. 
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•ort  as  the  ezecutora  of  the  same  party  should  have  been  Power  or  tiie 
beunden  if  he  had  made  a  testament.'^  OfH^Mfy. 

Ihfina  IntestaU.'] — There  be  divers  kinds  of  intestates;  one, 
dial  maketh  no  all  at  will ;  another,  that  maketh  a  will  and 
executors,  and  they  refuse,  in  this  case  he  dieth  qucLsi  intesta- 
Iw^  and  these  are  within  the  purview  of  this  act.  Therefore 
Att  ordinary  is  the  person  whom  the  law  appointeth  to  have 
die  charge  or  administration  of  the  goods  and  chattels  of  the 
Mrty  that  dieth  intestate,  or  quasi  intestaius.  And  justly  did 
file  law  in  this  case  appoint  the  ordinary ;  for  the  law  pre- 
■amed,  that  he  who  had  the  care  of  his  soul  in  his  lifetime, 
would  after  his  death  have  care  of  his  temporal  goods  and 
ohaltels,  to  see  them  well  disposed  and  administered  (i). 

Whick  is  bounden  to  some  other  for  Debt,} — This  is  not 
only  intended  of  an  obligation  or  deed  in  writings  but  howso- 
ever he  was  charged  in  law,  as  for  rent  upon  a  lease,  or  upon 
fen  assumpsit,  or  the  like  (A). 

Far  Bebt.'\ — This  act  is  not  only  intended  of  that  which  is 
properly  a  debt,  bnt  of  all  duties,  covenants,  or  just  causes  of 
action,  such  as  might  be  brought  against  executors  (/). 

The  Goods  came  to  the  Ordinary  to  be  disposed.] — So  that 
tUs  statute  doth  not  give  this  power  of  disposing,  but  sup- 
]pDfleth  it  in  the  ordinary;  the  statute  being,  as  to  this,  in 
affirmance  only  of  the  common  law  (m). 

But  unless  some  of  the  goods  or  chattels  came  to  the  hands 
and  possession  of  the  ordinary,  he  was  not  to  be  charged  by 
Ae  common  law;  but  if  they  came  to  his  hands,  and  he  should 
Mither  administer  and  pay  the  debts  and  duties  himself,  nor 
oottimit  them  over  to  the  kin  and  friends  of  the  intestate  that 
would,  the  common  law  did  charge  him,  and  so  doth  this  act 
which  is  made  in  affirmance  of  it  (n). 

Goods  come  to  the  Ordinary.'] — If  a  man  die  intestate,  and 
a  stranger  taketh  the  goods,  the  ordinary  shall  not  have  an 
action  (H  trespass  for  takine  of  them  unless  he  had  taken  them 
iBto  his  possession.  But  tne  executor  or  administrator  before 
■eisnre  may  have  an  action  of  trespass  (o). 

Oome  to  the  Ordituxry,] — Neither  can  the  ordinary  have 
any  action  of  debt,  covenant,  or  any  other  action  which  be- 
longed to  the  intestate ;  but  those  to  whom  the  ordinary  com- 
mitteth  administration  may  have  all  these  actions  by  the  statute 
of  the  81  Edw.  3,  hereafter  following;  but  before  that  statute, 
there  was  no  remedy  by  law  given  to  the  administrators  to 
recover  those  things  in  action  (p). 

But  by  the  common  law,  an  action  of  debt  did  lie  against 
the  administrators,  but  it  was  by  the  name  of  executors  until 
the  said  statute  of  the  31  Edw.  3  (9). 

(t)  2  Inst  397.  (m)  5  Co.  83.  (p)  2  Inst.  397, 398. 

(k)  Ibid.  (n)  2  Inst.  397.        (q)  2  Inst.  398. 

(0  Ibid.  (o)  Ibid. 
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I'owrr  ..f  the        To  t/ic  Ordinary.] — If  the  ordinary  take  goods  of  the  intes- 
^"''""^•-     tatc,  being  out  of  his  diocese,  he  shall  not  be  charged  as  ordi- 
nary by  this  act ;  because  he  taketh  them  of  his  own  wrong, 
and  not  as  ordinary,  in  which  right  he  is  to  be  charged  by  tb'is 
act(r). 

Ordinary, ] — That  is,  not  only  the  bishop,  but  every  one 
that  is  in  stead  of  the  bishop,  in  this  matter  of  taking  care  and 
cognizance  of  the  goods  of  intestates,  as  archdeacon,  chan- 
cellor, commissary,  official,  and  those  who  have  peculiar  juris- 
diction. Some  of  whom  having,  from  time  to  time,  accidentallj 
omitted  their  title  or  style  of  jurisdiction  in  the  letters  w 
administration  by  them  granted,  nave  occasioned  various  con- 
tests in  the  courts  of  common  law,  concerning  the  validity  of 
administrations  executed  in  virtue  of  such  letters,  as  the  judg- 
ments upon  the  validity  or  invalidity  of  them  have  been  alio 
various.  The  enumeration  of  which  is  not  material;  since 
there  is  one  safe,  short  and  plain  rule  (viz.  the  inserting  in  iH 
such  letters  the  style  of  jurisdiction  as  well  as  the  name  of  the 
ordinary)  which,  being  observed,  is  a  security  for  ever  against 
all  such  contests  (s). 

And  not  only  an  ordinary  or  guardian  of  the  spiritualties  or 
others  that  be  in  the  place  of  the  ordinary  of  right,  are  within 
this  act;  but  also  such  as  usurp  the  place,  and  are  in  possession 
by  wrong,  are  to  be  charged  by  this  act  {t). 

Zb  be  disposed.—lf  it  be  demanded  what  interest  the  ordi- 
nary hath  in  the  goods  of  the  person  intestate  which  come  to 
his  hands,  it  is  answered,  that  he  hath  such  an  interest  as  the 
administrator  to  whom  administration  is  committed  during  the 
minority  of  an  executor,  to  the  behoof  and  profit  of  the  exe- 
cutor, and  not  otherwise,  nor  in  other  manner.  So  as  the 
ordinary  may  administer  for  the  good  of  the  intestate,  but 
cannot  give  the  goods  of  the  intestate,  or  do  any  thing  to  his 
prejudice  (u). 

The  Ordinary  from  henceforth  shall  be  boufid."] — If  goods 
of  the  intestate  come  to  the  hands  of  the  ordinary,  and  he 
dieth,  although  the  words  be  that  the  ordinary  shall  be  bound, 
yet  his  executors  or  administrators  shall  be  charged  in  an  ac- 
tion of  debt,  for  when  this  act  bindeth  the  ordinary,  by  con- 
sequence his  executors  or  administrators  are  bound.  But  if 
the  ordinary  commit  administration  to  one,  and  he  taketh  the 
goods  into  his  possession  and  dieth,  no  action  lieth  against  his 
executors  (x). 

If  the  ordinary  take  goods  into  his  hands  of  the  intestate, 
and  after  commit  administration,  and  the  ordinary  retaineth 
the  goods,  he  shall  be  charged,  notwithstanding  the  com^ 
mitting  of  administration  {y). 


I 


r)  2  Inst.  398.  (0  2  Inst  398.  (x)  Ilnd. 

8)  Gibs.  478.  {u)  Ibid.  ( jf)  Ibid. 
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tShall  be  bound  to  answer.] — At  the  common  law  the  ordi-  Power  or  tke 

nary  might  have  had  trespass  for  goods  taken  out  of  his  pos-  ^"""*^' 

session^  but  no  action  did  lie  against  the  ordinary ;  but  now, 
by  this  statute,  an  action  lies  against  him,  but  he  cannot  have 
action  by  this  statute  (z). 

If  administration  is  denied  by  the  ordinary  to  the  person  2.  Ordinary 
who  IS  entitled  to  it,  a  mandamus  will  go  from  the  temporal  T^^y  be 
courts  to  grant  it,  except  a  controversy  is  depending,  whether  f®*^^^ 
there  is  a  will  or  not;  for  then  (as  Holt,  Chief  Justice,  said)  jj^us?^" 
suppose  the  will  should  prove  good,  what  will  the  granting  of 
administration  signify  ?  (a) 

H.,  8  Geo.  2,  The  King  v.  Bettesworth  (b).  In  the  case  of  what  u  not  t 
a. will,  a  mandamus  was  granted  to  Dr.  Bettesworth,  as  judge  En?£iS!I'^" 
rf  the  Prerogative  Court  of  Canterbury,  to  grant  probate  of  <**"»■•• 
the  Earl  of  Londonderry's  will,  to  the  executors  therein  named. 
The  doctor  returned,  that  it  was  the  custom  and  practice  of  the 
Prerogative  Court,  that  if  any  creditor  of  the  deceased  enters  a 
caveat  against  granting  probate,  and  swears  himself  to  be  a 
creditor,  there  goes  out  a  commission  of  appraisement  till  the 
Detum  whereof  the  judge  hath  not  used  nor  ought  to  grant 
any  probate  ;  then  he  sets  out,  that  two  creditors,  who  swore 
to  their  debts,  entered  a  caveat,  and  prayed  a  commission  of 
appraisement,  which  was  decreed  and  issued,  but  is  not  yet 
returnable,  and  for  that  cause  he  cannot  as  yet  grant  a  probate. 
Upon  argument,  the  court  held  the  return  to  be  ill,  for  that 
the  judge  can  only  stay  the  probate  where  there  is  a  contest 
about  the  validity  of  the  will.  This  commission  of  appraise- 
ment can  be  of  no  use  but  to  spend  money,  and  delay  the 
executor  from  getting  in  the  effects  of  the  testator.  And  by 
the  21  Hen.  8,  c.  5,  the  probate  is  to  be  granted  with  conve- 
nient speed  without  any  frustratory  delays  and  the  ecclesi- 
astical court  shall  never  be  suffered  to  set  up  their  practice 
against  the  law  of  the  land.  And  a  peremptory  mandamus 
was  granted. 

H.,  4  Geo.  2,  Smith's  case(c\     It  was  moved  for  a  man-  whatut 
damns  to  Dr.  Bettesworth,  commanding  him  to  grant  adminis-  f^^^,]^^ 
tration  to  Smith  of  the  goods  of  his  deceased  son,  during  the  ^*>°"« 
minority  of  his  grandson.     Against  this  it  was  insisted  that  a 
father  hath  not  an  equal  right  with  the  son,  and  that  the  spi- 
ritual court  hath  always  considered  these  administrators  only 
as  trustees  for  the  infant,  and  have  never  kept  to  any  rule  in 
granting  them,  but  according  to  the  circumstances  of  the 
family;  where  there  are  several  in  equal  degree,  as  children, 
they  have  always  chosen  which  they  pleased.     And  by  the 
court.   When  we  grant  a  mandamus,  it  is  to  oblige  the  judge  to 
do  right  to  the  party  who  sues  the  writ ;  but  as  there  is  no  law 


S: 


i)  1  Rolle'8  Abr.  906.  (b)  Str.  857. 

a)  Gibs.  478.  (c)  Str.  892,  vide  infra. 
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be"*coro*ueif  ^'^'^^^  ^^V^  *^  wliom  thcse  administrations  during  minority 
by  mTi^*"'    shall  be  granted^  there  is  no  law  to  be  put  in  execution.    In 

am^ the  case  of  the  next  of  kin,  he  is  entitled  de  jure^  and  there- 

ibre  in  this  case  we  grant  a  mandamus  of  course.  We  will 
grant  no  mandamus  in  this  case. 
The  King  M.,  7  Geo.  2,  The  King  v.  JBetteswarth^d)*  John  Kjmaston, 
BettZworth.  csquirc,  made  his  will,  and  two  persons  executors,  and  left 
the  residue  of  his  personal  estate  to  his  youngest  son  Edward* 
The  executors  renounced,  and  the  residuary  legatee  moved  for 
a  mandamus  to  be  admitted  to  prove  the  will,  and  have  admi- 
nistration with  the  will  annexed.  And  a  rule  was  made  to 
show  cause.  On  showing  cause,  it  was  insisted,  that  this  case 
differed  from  Lord  Londonderry's,  where  the  commission  of 
appraisement  was  set  up,  against  the  immediate  grant  of  the 
probate,  which  the  statute  of  the  SI  Hen.  8,  c.  6,  requires 
shall  be  without  any  frustratory  delay,  and  the  ordinary  hath 
no  election  there;  whereas,  in  the  present  case,  he  is  not 
bound  to  grant  the  administration  to  the  residuary  legatee^ 
none  of  the  statutes  mentioning  him ;  on  the  contrary,  the 
statute  of  the  21  Hen.  8,^  c.  6,  which  takes  notice  of  the  re- 
nunciation of  executors,  leaves  the  matter  to  the  election  of 
the  ordinary.  And  of  this  opinion  was  the  court,  who  said, 
if  the  commission  of  appraisement  was  a  grievance,  it  would 
be  proper  matter  of  appeal,  but  they  could  not  breidc  into  the 
practice  of  the  court  below.  And  Lord  Hardwicke  mentioned 
a  case  in  Chancery  before  Lord  Mansfield,  between  WheeUr 
and  The  Archbishop  of  Canterbury,  where  it  was  held,  that 
these  sort  of  administrations  are  not  within  the  statute  of  dii^ 
tribution,  which  brings  it  to  Smithes  aue,  where  a  mandamus 
to  grant  administration  during  the  minority  of  an  executor  to 
the  father  of  the  executor,  was  refused,  because  there  was  no 
law  obliging  the  spiritual  court  so  to  do.  And  the  rule  for  a 
mandamus  was  discharged. 

[^Where  a  widow  applied  for  a  mandamus  to  commit  admi- 
nistration to  her,  it  was  refused  in  that  form  because  the  ordi- 
nary might  choose  between  her  and  the  next  of  kin,  but  the 
writ  issued  generally  to  grant  administration  of  the  goods  of 
the  intestate  {e). 

[[Generally,  it  is  a  good  return  to  a  mandamus,  that  it  it 
disputed  in  the  court  of  probate  whether  there  is  a  will  er 
not(/).^ED.3 

llVl'iu        By  the  statute  of  the  31  Edw.  3,  st  1,  c.  11,  ''  In  ease 

3.  To  bo  where  a  man  dieth  intestate,  the  ordinary  shall  depute  the 

granted  to  next  and  most  lawful  friends  of  the  deceased,  to  administer 

the  Widow  his  goods." 

or  next  of  ® 

^*°'  (d)  Str.  956.  (/)  lAwm..  6  Mod.  8T5 :  JEttf  v. 

(e)  lAtum.  1  Str.  552  *,  King  v.  Tht    Dr.  Hay,  1  W.  Black.  6<a] 
InhabitanU  of  Hor$ley^  8  Ea£,^0^.'\ 
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7%4  Ordinary  shall  depute.'] — Before  this  statute  the  ordi-  Tobtfraatcd 
ntry  was  not  compellable  to  grant  administration ;  but  now  by  ir2?»to?**^ 
this  act  he  is  commanded,  and  thereby  compellable  to  grant  ^^°' 
administration ;   and  a  refusal  to  do  it,  is  a  contempt  to  the 
king,  and  an  injury  to  the  party  (a). 

To  the  next  and  most  lawful  Friends.] — Before  this  act, 
the  ordinaries  might  have  granted  administration  to  whom  they 

E leased ;  but  hereby  they  are  restrained,  to  the  next  and  most 
twful  fHends  (A). 

Most  lawful  Friends.] — That  is,  to  the  next  of  blood,  who 
are  not  attainted  of  treason,  felony,  or  have  other  lawful  dis- 
ability (i). 

As,  by  the  9  &  10  Will.  3,  c.  3S,  persons  denying  the 
Trinity,  or  asserting  that  there  are  more  Gods  than  one,  or  de- 
nying the  Christian  religion  to  be  true,  or  the  Holy  Scriptures 
to  be  of  divine  authority,  shall  for  the  second  offence  be  dis- 
abled to  be  administrators. 

[[By  53  Geo.  3,  c.  160,  s.  %  so  much  of  the  foregoing  sta- 
tute as  relates  to  persons  denying  as  therein  mentioned  the 
Trinity,  is  repealed. — Ed.] 

And  by  the  several  acts  for  qualifying  for  offices,  persons 
executing  their  offices  not  being  qualified,  after  the  time  limited 
for  their  qualification  shall  be  expired,  shall  be  disabled  to  be 
administrators. 

If  a  bastard  dies  intestate,  without  wife  or  issue,  leaving  a 
personal  estate,  in  such  case  the  king  shall  be  entitled,  and  the 
ordinary  shall  grant  administration  to  the  king's  patentee  (A). 

And  by  the  statute  of  the  21  Hen.  8,  c.  5,  s.  3,  4,  ^'  In  case  21  Hen.  8, 
any  person  die  intestate,  or  the  executors  named  in  any  testa-  <^-  ^* 
ment  refuse  to  prove  the  said  testament,  then  the  ordinary  or 
other  person  having  authority  to  take  probate  of  testaments, 
shall  grant  the  administration  of  the  goods  of  the  testator,  or 
person  deceased,  to  the  widow  of  the  same  person  deceased, 
or  to  the  next  of  kin,  or  to  both,  as  by  the  discretion  of  the 
same  ordinary  shall  be  thought  good.  And  in  case  where 
divers  persons  claim  the  administration  as  next  of  kin,  which 
be  equal  in  degree  of  kindred  to  the  testator  or  person  de- 
ceased :  and  where  any  person  only  desireth  the  administration 
as  next  of  kin,  where  indeed  divers  persons  be  in  equality  of 
kindred ;  in  every  such  case  the  ordinary  to  be  at  his  election 
and  liberty,  to  accept  any  one  or  more  making  request,  where 
divers  do  require  the  administration:  or  where  but  one,  or 
more  of  them,  and  not  all  being  in  equality  of  degree,  do  make 
request,  then  the  ordinary  to  admit  the  widow,  and  him  or 
them  only  making  request,  or  any  one  of  them,  at  his  pleasure. 

[^It  has  been  said  that]]  the  construction  of  this  statute,  upon 


dr)  9  Co.  40.  (i)  9  Co.  40, 

(A)  Ibid.  Ik)  3  P,  Win.  33. 
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To  be  erauted 
to  the  Widow 
or  next  of 
Ktn. 

To  the  Father 
or  Mother,  of 
their  Chil- 
dren's Effect*. 
To  the  Grand- 
mother before 
Uoclet  and 
Aant*. 

To  the  Son 
before  the 
Father. 


Half-blood. 


In  general,  to 
Ihe  next  of 
Kindred. 


Retidoary 
Legatee. 
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the  proximity  of  degrees,  must  be  according  to  common  law(/); 
[[but  modern  cases  seem  to  have  fully  established,  that  it  shall 
be  construed  according  to  the  civil  law  (m). — Ed.^ 

Administration  may  be  granted  of  the  goods  of  a  son  or 
daughter  to  the  father  or  mother  as  next  of  blood  (ji). 

If  one  dies  intestate,  leaving  a  grandmother  and  uncles  and 
aunts,  the  grandmother  is  entitled  to  the  administration  in  ex- 
clusion of  the  uncles  and  aunts  (o). 

If  there  be  grandfather,  father,  and  son,  and  the  fisither  dies 
intestate,  the  son  shall  have  the  administration  and  not  the 
grandfather  (/?). 

Administration  must  be  granted  to  the  brother  of  the  half- 
blood  before  the  uncle,  for  he  has  the  immediate  blood  of  the 
father,  which  the  uncle  hath  not  (q). 

And  the  half-blood  in  this  respect  is  esteemed  as  near  as 
the  whole.  But  if  there  is  a  brother  and  a  sister  of  the  half- 
blood,  and  the  sister  is  married,  then  it  must  be  granted  to  the 
brother,  and  not  to  her  and  her  husband,  because  in  effect  it 
makes  the  husband  administrator,  who  is  not  of  kin  to  the 
intestate,  and  if  she  die,  the  husband  would  still  continue  ad- 
ministrator, and  so  might  possess  himself  of  the  whole  personal 
estate  (r). 

Generally,  by  the  statute  aforesaid,  administration  shall  be . 
granted  to  the  wife  or  next  of  kindred,  and  who  these  next  of 
kindred  are,  will  fall  in  more  properly  under  the  head  con- 
cerning Distribution  (s). 

There  is  one  exception  to  the  rule  about  the  next  of  kia 
furnished  by  cases  where  the  executor  refuseth,  or  accepting* 
dies  intestate,  and  that  is,  with  respect  to  the  residuary 
legatee  (t),  who,  being  entitled  to  what  remains  after  debts 
and  legacies  paid,  hath  the  first  and  best  title  to  be  adminis- 
trator of  the  estate,  as  was  agreed  in  the  case  of  Thomas  v. 
Butler,  For  this  taketh  away  the  presumption  of  the  statute 
that  the  testator  would  have  given  it  to  the  next  of  kin  («)• 


(/)  [Blackbcronfiji  v.  DnviSy  12 
Mod.  G16 ;  5.  C.  1  P.  Wms.  50.] 

(fw)  XVide  infruy  ''Diitribution:"\ 

(n)  Law  of  Test.  466, 

(o)  Prec.  Cha.  527. 

(p)  2  Vera.  125. 

((/)  1  Vcntr.  425. 

(r)  [5/r  George  Sands*  case,  3  Salk. 
21.] 

(*)  IVidc  infra,  " Distribution,''} 

(f )  [Because  he  is  bound,  for  bis 
own  sake,  to  be  careful  in  collecting 
the  effects  and  improving  the  estate, 
Repington  v.  Holland  and  Repington, 

2  Lee,  254  ;  West  and  Smith  v,Wilby, 

3  Phill.  381 ;  Frimcll  v.  Moore,  3 
Phill.  140,  where  they  gave  jostifying 


security ;  Wctdrill  v.  Wright  ad 
others,  2  Phill.  243 ;  the  residuaiy 
legatee  is  said  to  be  the  testators 
choice,  Atkinson  v.  Barnard,  2  Phill. 
318  ;  even  where  there  is  no  proflnect 
of  a  residue,  ibid.,  and  Thomas'^.  Batf- 
Icr,  1  Ventr.  219.  Qitare^  as  to  whe- 
ther when  residuary  legatee  in  trust ; 
Hutchinson  v.  Lambert,  3  Add.  27  ; 
cf.  with  Cousniaker  v.  Chamherlaw^ 
2  Lee,  243;  Boddicottv.Dafseel,  (hid. 
294;  Fawkenerv.  Jordan,  ihld,  327; 
Cresstoell  v.  Cresswell,  2  Add.  347,  as 
to  substituted  trustees.] 

(u)  Gibs.  479 ;    Thomas  v.  Butler, 
1  Ventr.  217. 
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[[It  will  be  seen  below  that  the  residuary  legatee,  as  well  as  to berated 
every  person  possessing  a  prior  right,  must  be  cited  before  the  or'Sj^^S^^ 
grant  be  made  to  any  other  person (o). — Ed.^  Kin. 

The  statute  (SI  Hen.  8)  says,  To  the  Widow  of  the  same 
Person  deceased,  or  to  the  next  of  his  Kin."] — T.,  9  Geo.  1. 
It  was  moved  for  a  mandamus  to  the  official  of  the  Bishop  of 
Gloucester  to  commit  administration  to  the  widow  of  an  intes- 
tate. But  by  the  court:  That  will  be  to  deprive  the  ordinary 
of  his  election,  in  granting  it  to  her,  or  the  next  of  kin ; 
therefore,  take  your  mandamus  generally,  to  grant  adminis* 
tration  of  the  goods  of  the  intestate  (q). 

Or  both.'] — And  this,  either  jointly  or  separately:  for  the 
ordinary  mav  grant  several  administrations  of  several  parts  of 
the  goods  of  the  intestate  (r). 

Thus  in  the  case  of  Fawtry  v.  Fawtry,  H.,  3  Will.  3(«), 
a  man  died  intestate,  leaving  a  wife  and  a  brother.  The  or- 
dinary had  granted  the  administration  of  some  particular  debts 
to  the  brother,  and  of  the  residue  to  the  wife.  And  a  man- 
damus was  moved  for  to  grant  administration  to  the  wife.  But 
by  the  court :  The  ordinary  may  grant  administration  to  the 
brother  as  to  part,  and  to  the  wife  for  the  rest ;  in  which  case 
neither  can  complain;  since  the  ordinary  need  not  have 
granted  any  part  of  the  administration  to  the  party  complain- 
ing. But  if  the  intestate  leave  a  bond  of  100/.,  the  ordinary 
cannot  grant  administration  of  50/.  to  one  person  and  50/.  to 
another,  because  this  is  an  entire  thing. 

[[But  the  court  of  probate  always  prefers,  ccBteris  paribus,  coort  prefen 
a  sole  to  a  joint  administration  {t).    And  in  modern  practice  JjJJJtitoB?*' 
the  wife  is  preferred  under  ordinary  circumstances  (u).    And 
the  court  has   refused,  after   decreeing  administration  to  a 
widow  under  one  caveat,  to  allow  it  to  be  stopped  from  passing 
the  seal  by  another  caveat  {x).     Nevertheless,  the  grant  is 
discretionary,  and  upon  good  cause  the  next  of  kin  are  pre- 
ferred iy).  And  such  cases  as  the  following  have  been  deemed 
good  causes.     The  elopement  of  a  wife  from  her  husband.  What  are 
and  cohabitation  with  another  person,  whom  at  his  death  she  f^x^ffdini 
married (z);    so  lunacy  of  the  widow;    but  there  the  court  »he widow. 
required  an  inventory  and  justifying  securities  (a).     And  her 

(p)  [See  6,  *^Cr€ditoi"1  pington  v.  Holland  and  Repinglon, 

(9)  Sir.  552.  2  Lee,  254 ;  Lloj/d  v.  Lloi/d,  2  Lee, 

Ir)  1  RoUe's  Abr.  908.  321,  in  preference  to  a  brother.] 

(«)  1  Salk.  36.  (j)    [  Wingfield  v.    Wingfield,  1 

(0  iLegt^tt  ▼•  Legatt,  1  Lee,  348 ;  Lee,  340.] 

Warwick  v.  Grecille,  1  PhUl.  126;  iy)  [In  the  goods  of  J.   Williams, 

Bell   V.    Timiswood,    2   Phill.    22;  3  Hagg.  217.] 

Dampier  v.  Colson,  2  Phill.  54.]  (zfiFleming  v.  Pelham,  in  note, 

(ti)  XWebh  V.    Necdham,  1   Add.  3  Hogg.  217.] 

495 ;  Hughes  v.  Cook,  1  Lee,  386 ;  (a)  [/n  the  goods  of  J,  Williams, 

Stretch  v.  Pynn,  1  Lee,  30;    Ctm-  3  Hagg.  217.] 

ningham  y,  Ross,  2  Lee,  478 ;    Re- 
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To  be  mnteti  right  may  of  course  be  contested  on  the  ground  of  the  inva- 
OTMxttr^^^  lidity  of  her  marriage  (&) ;    but  where  a  prior   marriage  is 

Kin^^ pleaded  in  bar  to  the  interests  of  an  asserted  widow,  strict 

proof  of  such  marriage  is  required  (c).  Administration  has 
been  granted  to  a  second  wife,  the  first  having  been  divorced 
d  vinculo  according  to  the  law  of  a  foreign  country,  of  which 
they  were  both  subjects  (^O*  But  a  second  marriage  works 
no  defeazance  of  a  wife's  riffht  in  this  matter,  altbouffh  where 
there  are  children  who  would  be  entitled  to  two-thirds  of  the 
distributive  authority,  and  the  mother  only  to  one,  such  circum-f 
stance  might  induce  the  court  to  grant  the  administration  to 
Grant  to  a  child  in  preference  {e).  Administrations  have  been  granted 
Wifi^m  iMt!  ^o  ^^^  widow  where  wills  have  been  lost  in  some  instances  (/)• 
But  a  wife  divorced  d  mensa  et  thoro  forfeits,  it  should  seemi 
her  title  to  administration  (^).—Ed.^ 

4.  To  the  lidifeme  covert  die  intestate,  administration  of  her  goods  of 
Husband  of  right  appertaineth  to  her  husband,  as  her  next  and  mo$t  law* 
J^Wtfe's  ful  friend  within  the  statute  (A). 

^  And  this  is  confirmed  by  the  statute  of  the  29  Car.  2,  t.  9, 

which  enacteth,  that  the  statute  of  the  28  &  SS  Car.  2,  c.  10, 
concerning  the  distribution  of  intestates'  efiects,  ^'  shall  not 
extend  to  the  estates  of  femes  covert  that  shall  die  intestate, 
but  that  their  husbands  may  demand  and  have  administration 
of  their  rights,  credits  and  other  personal  estates,  and  recover 
and  enjoy  the  same,  as  they  might  have  done  before  the  making 
of  the  said  act(i)." 
Husband  and  H.,  4  Geo.  2,  The  King  v.  Bettesworth  (j).  Mandamus  te 
^^'^'  grant  administration  to  John  Cullom,  of  Joan  his  wife.  Returns 

that  by  articles  before  marriage  it  was  agreed,  that  the  wife 
should  have  power  to  make  a  will,  and  dispose  of  her  lease- 
hold  estate,  that  pursuant  to  this  power  she  made  a  will,  and 
her  mother  executrix,  who  hath  duly  proved  the  same.  To 
this  return  it  was  objected,  that  she  might  have  things  in 
action  not  covered  by  the  deed,  and  the  husband  was  in  all 
events  entitled  to  an  administration  as  to  them.  Which  was 
agreed  to  by  the  court,  and  a  peremptory  mandamus  was 
granted. 

T.,  12  Geo.  2,   The  Kina  v.  Bettesworth  (A).     Mandamus 
to  grant  administration  to  Mr.  Bridgen,  husband  of  the  late 

(6)  \Flunkett  v.  Shatye,  2  Lee,  35 ;  B.  Campbell,  2  Hamf.  555J 

Taylor  y,  Toy/or,  2Lee,274j  Brown-  (g)  IFettifer  v.  JamcSt  mmb,  16.] 

ing  V.  Keane,  2  Phill.  69.1  (h)   1  Kolle's  Abr.  910;  [Jn  tin 

(c)  ITaylor  v.  Taylor,!  Lee,  571 ;  goods  of  Gill,  1  Hagg.  341.1 

2  Lee,  274.]  (i)  [29  Car.  2,  c.  3,  «.  5.     Vide 

{d)  IRyan  v.  Ryan,  2  Phill.  332.1  infra,  "  DittribtUion,"  for  ih»  expla- 

^e)  [  Webb  v.   Needham,  1  AdcT  nation  of  this  statute.] 

494,496.1  (j)  Str.891. 

(/)    IVallance   v.    Vallance  and  (k)  Str.  1112. 

<7/Atfr5,  1  Hagg.  693 ;  In  tHc  goods  9f  • 
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Lady  Bellamont,  deceased.  The  dean  of  the  Arches  returned^  To  lu  Ha*. 
that  a  suit  had  been  commenced  before  him,  between  Mr.  wifo'f^ 
Bridgen  and  a  son  of  the  deceased,  who  claimed  to  be  her  fc*'*'* 
executor  under  a  will  made  by  her  pursuant  to  a  deed  executed 
before  marriage;  whereby  the  husband  agreed  she  should  have 

Ewer  to  make  a  will,  and  dispose  of  her  estate ;  which  deed 
r«  Bridgen  had  confessed,  and  thereupon  sentence  liad  been 
given  for  the  validity  of  the  disposition,  but  not  for  any  exe- 
cutorship created  thereby:  and  thereupon  a  new  suit  was 
instituted  by  the  daughter  against  the  son  and  Mr.  Bridgen, 
for  administration  with  the  will  annexed;  which  is  still  de- 
pending. And  upon  consideration  the  court  declared,  that  no 
Peremptory  mandamus  ought  to  go :  for  though  generally  the 
usband  is  entitled  to  the  administration  as  next  of  kin«  yet 
that  is  in  respect  of  the  interest  he  has  in  the  estate,  and  be- 
cause nobody  is  in  equal  degree :  and  that  is  the  reason  why 
administrations  are  so  often  granted  to  a  residuary  legatee : 
and  though  strictly  speaking  this  is  no  will,  but  rather  an 
appointment  which  is  to  operate  in  equity,  yet  the  true  ques- 
tion is,  whether  this  is  such  an  intestacy  as  is  within  the 
meaning  of  the  statute.  And  the  law,  particularly  the  29 
Geo.  0,  c.  3,  considers  femes  covert  as  having  some  right  to 
dispose  of  their  effects,  which  can  only  be  by  the  agreement 
of  the  husband,  which  appears  in  this  case ;  and  this  differs 
greatly  from  the  case  of  Cullom,  where  the  power  was  only  as 
U>  a  leasehold  estate,  whereas  she  might  have  other  effects. 
The  matter  is  properly  under  the  consideration  of  the  spiritual 
court  to  whom  to  grant  the  administration,  and  there  is  no 
reason  for  us  to  interpose ;  and  therefore  the  return  must  be 
allowed. 

And  if  the  husband  die  before  administration  taken  by  him, 
his  executors  or  administrators,  and  not  the  wife's  next  of 
kin,  shall  be  entitled  in  equity  (/). 

As  in  the  case  of  Mliot  v.  Collier ,  July  1,  1747  (w):  One  ^u^t 
question  in  the  cause  was,  whether  the  husband  dying  without  ^^^ 
administering  to  the  personal  estate  the  wife  had  in  her  own 
right,  it  shall  go  to  the  next  of  kin  of  the  wife,  or  to  the  repre- 
sentative of  the  husband.  By  Lord  Hardwicke :  '^  The  repre- 
sentative of  the  wife  has  no  right  to  an  account  of  her  per- 
sonal estate.  That  point  doth  not  follow  barely  the  legal 
right  of  administration ;  for  though  the  ecclesiastical  court  are 
bound  by  act  of  parliament  to  grant  the  administration  to  the 
next  of  kin  to  the  wife,  yet  that  doth  not  bind  the  right  in  this 
court.  For  the  husband  surviving  the  wife,  her  whole  estate 
vested  in  him  at  the  time  of  her  death.  There  are  several 
cases  where  it  has  been  held,  that  though  the  ecclesiastical 
court  are  bound  to  grant  administration  by  31  Edw.  3^  c.  11, 

(/)  1  P.  Wm.  381.  (m)  3  Atk.  526. 
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yet  those  persons  have  been  looked  upon  in  this  court  as  mere 
trustees.  Suppose  the  wife  had  survived  the  husband,  only 
such  part  of  her  personal  estate  as  had  continued  choses  in  action 
would  have  survived  to  her ;  for  whatever  he  had  reduced  into 
possession  would  have  been  the  husband's.  Upon  the  equity 
of  the  statute  of  distribution,  this  court  makes  an  administrator 
de  bonis  non  only  a  trustee  for  such  part  of  the  testator's  per- 
sonal estate  as  is  undisposed  of,  for  his  next  of  kin.  There- 
fore I  am  of  opinion,  the  husband's  representative  is  entitled 
to  the  wife's  personal  estate,  and  that  it  vested  in  the  husband 
before  administration  was  taken  out." 

TBut  where  a  marriage  is  proved  to  have  been  ab  initio 
void,  from  some  impedimentum  diHmens,  such  as  incapacity  to 
contract  from  madness,  prior  marriage,  &c.,  the  pretended 
husband  has  no  right  to  administration.  Formerly,  voidable 
marriages  (/)  did  not  disentitle  the  husband  to  the  adminis- 
tration of  his  wife's  effects,  if  a  sentence  of  nullity  had  not 
been  passed  during  her  lifetime.  A  question  as  to  the  legiti- 
macy of  the  deceased  may  be  raised  in  the  Prerogative  Court 
on  a  dispute  as  to  the  administration  of  his  effects  (m). 

Qlt  seems  that  a  man,  convicted  of  bigamy  in  respect  of  his 
marriage  with  the  intestate,  may  nevertheless  claim  adminis- 
tration of  her  efiects  in  the  court  of  probate,  on  proof  shown 
of  his  not  having  been  guilty  of  the  crime,  notwithstanding 
such  conviction  (n).  In  the  event  of  the  husband's  dying 
without  having  taken  out  administration  to  the  goods  of  an 
intestate  wife,  the  former  practice  of  the  court  of  probate  was 
to  decree  administration  to  the  next  of  kin  of  the  wife,  and  not 
of  the  husband  (o) ;  but  in  Fielder  v.  Hanger  (p),  Sir  John 
Nicholl  directed,  that  though  the  modern  practice  had  been 
otherwise,  such  grants  should  in  future  pass  to  the  husband's 
representatives,  unless  cause  to  the  contrary  should  be  shown. 
But  the  principle  being,  that  the  grant  shall  follow  the  interest, 
if  the  next  of  kin  have  the  beneficial  interest  they  shall  have 
the  grant.  In  cases  where  a.  feme  covert  is  empowered  to  make 
her  will  (</),  it  will  sometimes  operate  as  a  bar  to  her  husband's 
right  of  administration  (r).  If  she  be  empowered  to  make  a 
will  of  part  of  her  personalty,  probate  of  that  part  is  taken  out, 
and  an  et  cceterorum  grant  of  administration  decreed  to  the 
liusband  (s) ;  or  if  she  make  a  will,  and  appoint  no  executor, 


(/)  [  Browning  v.  Reane,  2  Phill.  69 ; 
but  see  tit.  fiSlatxiaqt  0Ct0,  vol.ii.] 

(m)  [See  the  case  of  Smi/th  v. 
Chamber lat/ne,  under  title  ISMXatttif 
vol.  i.  p.  119  6—119/.] 

(n)  [But  on  this  point,  see  Mr. 
Phillips  on  Evidence,  7th  ed.  p.  336; 
and  Wilkinson  v.  Gordon y  2  Addahis, 
152.] 

(o)  [Rcece  v.  Strq^ord,  \  Ha^^, 


347.] 

(P)  [3  Hagg.  769.  See  as  to  the 
former  practice,  ihe  cases  reported  in 
the  Appendix  to  2  Haggard.] 

(q)  [See  **Who  may  make,^.  65.] 

(r)  [Vide  ante,  Rex  v.  Bcttet- 
worthy  Stt,lU2,2 

(s)  IRex  v.  JBettesworih^  2  Stni. 
891,  1118;   Stevent  v.  Rogwell,  15 
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administration  cum  testamento  annexo  is  granted  to  her  hus-  J**^|}**^^JJ" 
band(0«     And  if  she  have  power  to  dispose  of  certain  person-  wife»»Ef- 

alty,  but  no  power  to  appoint  an  executor,  and  she  makes  a  '^f!!: 

will  of  such  property,  and  does  appoint  an  executor,  the  court 
will  grant  administration  cum  testamento  annexo  of  such  per- 
sonalty to  the  executor,  and  an  et  cceterorum  administration 
to  the  husband  (u). 

[^Where  a  husband  appointed  his  wife  executrix  and  resi- 
duary legatee,  and  they  were  drowned  by  the  same  shipwreck, 
there  being  no  proof  that  the  wife  survived  the  husband,  it 
was  assumed  that  they  perished  at  the  same  moment;  and 
administration  was  granted  to  the  representatives  of  the  hus- 
band (r). — Ed.]] 

But  if  the  wife  was  executrix  to  another,  then,  as  to  the  wire  Exe- 
goods  which  she  had  in  that  capacity,  administration  must  be  ^^liJI^ 
granted  to  the  next  of  kin  to  the  testator  {w). 

[[In  fact  the  administration  is  considered  as  one  de  bonis  non 
of  the  testator,  and  governed  by  the  rules  applicable  to  that 
kind  of  administration  (a;).— Ed.]] 

If  a  feme  covert,  as  next  of  kin,  hath  a  right  to  administer,  5.  Feme 
the  administration  ought  not  to  be  granted  to  the  husband  and  Covci^d- 
wife ;  for  then,  if  she  should  die  before  him,  he  would  continue  ",^" 
administrator,  against  tlie  meaning  of  the  act  {y). 

But  it  was  said,  that  if  it  had  been  granted  to  them  only 
during  the  coverture,  perhaps  it  might  be  good ;  because,  if 
granted  to  the  wife  only,  the  nusband  might,  during  the  cover- 
ture, have  administered  {z). 

If  the  wife,  as  residuary  legatee,  hath  a  right  to  take  admi- 
nistration, but  refuseth,  and  prays  it  may  be  granted  to  another, 
and  not  to  her  husband,  yet  it  may  be  granted  to  her  hus- 
band (a). 

For  the  husband  may  administer  in  right  of  his  wife  without 
her  consent,  but  she  cannot  administer  without  the  consent  of 
her  husband  (i). 

[[In  Lover  v.  Lover  (c),  the  Queen's  Advocate  prayed  the  ^^°'*  Jjm"-* 
court  to  grant  administration  to  a  married  woman  of  a  will,  in  nutrationtoa 
which  there  were  two  executors  who  renounced,  and  three  maifwuhoSi 
residuary   legatees,    two  of  whom  declined;    the   third  was  cooHntoVher 

(/)  \Salmon  v.  HaySy  4  Hagg.  386 ;  Jones,  Bulstr.  45  ;  Joiies  v.  Roe,  W. 

Eosj  V.  Ewer,  3  Atk.  160.]  Jones,  176.] 

(u)  [Boxley  v.  Stubbingtonj  2  Lee,  (.r)  H^ide  in/ra.] 

537.1  (y)  Broum  v.  Wood,  H.,  23  Car.  2, 

W  [Tat/lor  v.   Diplock,   2  Phill.  Aleyn,  36;  Style,  74,  75. 

261 ;    Wright  v.  Sarmuda,  ibid.  266 ;  (2)  Aleyn,  36. 

S.  C.   2  Salk.  593 ;    General  Stan-  {a)    Vanthienen's  case,   Fitz-Gibb. 

toin^s    case,     Fearne's     Posthumous  203. 

Works,  37,  by  Lord  Mansfield ;  and  (6)  Thrustout  v.  Coppin,    Black, 

the  almost  incredible  case  of  Brough-  Rep.  801. 

tan  V.  Randall,  Cro.  El.  503.]  (c)  [Jurist,  vol.  vi.  No.  268.] 

{w)  [Anon,,  3  Salk.  21 ;    Smith  v. 
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Feme  Covert  the  applicant.     Thc  husband  refused  his  consent,  alleging 
Adminutra.    ^y^^^  j^g  ^j^g  afraid  of  being  involved  in  Chancery  proceed- 

a  cue  where  Z.P^^  curiam  :  "  The  general  rule  is,  that  a  married  woman 
ribiy*£dS^'  cannot  take  out  administration  without  her  husband's  consent 
ProSSi"*^**  The  cases  cited  are  exceptions  to  this  rule,  and  are  not  to  be 
extended  by  inference  beyond  the  particular  circumstances  of 
each.  In  Suter  v.  Christie,  leave  was  given  to  the  wife  to 
appoint  a  proctor  in  the  absence  of  her  husband,  in  order  to  be 
a  party  to  a  cause ;  but  it  was  under  very  particular  circum- 
stances, and  security  against  costs  was  given  for  the  protection 
of  the  husband's  interests,  who  was  at  the  Cape  of  Good  Hope. 
But  this  case  does  not  at  all  come  up  to  the  mark  of  the  present 
application.  In  the  goads  of  Harainge,  was  a  totally  different 
case.  The  application  there  was  to  relieve  the  husband  from 
responsibility.  The  proxy  of  renunciation,  tendered  by  the 
wite  without  the  husband's  joining  in  it,  was  for  his  benefit 
I  am  satisfied  that  I  cannot  decree  administration  to  this  lady 
without,  or  indeed  against,  the  will  of  her  husband.  The 
utmost  that  has  ever  been  done  in  these  cases  is  to  call  upon 
the  husband  to  show  cause.    I  must  reject  the  motion." 

[[In  Taylor  v.  Diplocke(e),  a  husband  appointed  his  wife 
executrix  and  residuary  legatee ;  both  he  and  his  wife  were 
drowned  at  the  same  time :  and  it  being  assumed  that  both 
had  perished  at  the  same  time,  administration  with  the  will 
annexed  was  granted  to  the  next  of  kin  of  the  husband.  The 
court  has  granted  administration  to  a  son  in  preference  to 
a  widow  divorced  for  adultery  (/). — Ed.] 

6.  Creditor.  By  King,  Lord  Chancellor,  M.,  1725.  Notwithstanding 
the  statute  of  Hen.  VIII.  administrations  have  been  granted 
to  the  principal  creditor  from  the  next  of  kin,  by  the  opinion 
of  both  civil  and  common  lawyers,  where  it  is  visible  that  the 
next  of  kin  cannot  have  any  advantage  or  benefit  of  the  estate. 
And  this  hath  been  always  taken  to  be  out  of  the  statute  ( jr). 
But  this,  as  it  seemeth,  should  be  understood  only  in  case 

Pnu^  be.  where  the  kindred  refuse  to  accept  the  administration.  And 
r«  not  to.  ^^^  practice  is  usually  for  the  ordinary  first  to  issue  a  citation 
for  the  next  of  kin  in  special,  and  all  others  in  general,  to 
accept  or  refuse  letters  of  administration,  or  show  cause  why 
the  same  should  not  he  granted  to  a  creditor.  And  such  cre- 
ditor must  make  an  affidavit  of  his  debt,  and  therein  set  forth 
how  much  it  is,  and  how  due.  And  in  case  there  are  several 
creditors,  the  court  generally  obliges  them  to  enter  into  articles 
and  bond  of  average.     For  this  kind  of  administration  being 

(rf)  ISuter  V.  ChriHit  and  others,  (/)  [Hrfc  infra,  "Distribution," 

1  Add.  150;   In  thc  goods  of  Uar-  and  In  the  goods  of  Davies,  2Ciiii. 

dinge,  2  Curt  640.]  628.] 

(e)  [2  rhU.  261.]  (g)  Viner,  Executors  (R.),  34. 
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out  of  the  aforesaid  statutes,  the  same  falls  back  upon  the  ori-    creditor. 

E*nal  power  which  the  ordinary  had  at  common  law;  whereby 
t  may  grant  administration  to  whom  he  pleases,  and  conse- 
quently may  insist  upon  such  terms  as  he  thinks  reasonable. 

[[Nevertheless,  later  cases  seem  to  show  that  the  law  is  more 
correctly  laid  down  by  Lord  Chancellor  King  than  by  Dr. 
Burns,  that  is  to  say,  that  even  if  the  next  of  kin  do  not 
^refuse  to  accept  the  administration,'*  he  may  be  excluded 
itierettom  bv  the  ordinary  on  the  ground  of  want  of  inte- 
test  (A) ;  and  certainly,  the  obligation  of  the  statutes  extends 
only  to  such  persons  as  are  next  of  kin  at  the  time  of  the  tes» 
taior^s  death  (t). 

[[The  practice  indeed  is  most  correctly  stated  by  Dr.  Burns, 
for  it  has  become  an  unfailing  maxim  of  the  courts  of  probate, 
that  where  a  party,  whether  executor,  residuary  legatee,  or 
faext  of  kin,  has  sl  prior  title  to  a  grant  of  administration,  he  or 
ttiey  must  be  cited  before  it  is  granted  to  any  other  person  (A). 
And  where  there  are  two  persons  equally  entitled,  e.  g.  two  Two  Penooi 
Qbiversal  legatees,  the  court  will  grant  administration  to  one  fuied!^  ^^' 
after  a  decree  with  intimation  has  issued  to  the  other  {I). 

[[Administration  is  only  granted  to  a  creditor  failing  any  creduor't 
other  representative  (wi).  His  right  is  only  this  :  he  cannot  miSftrauonf 
be  paid  nis  debt  till  a  representative  to  the  deceased  is  made ; 
he  can  then  call  on  all  who  have  a  right  to  administer.  Before 
an  administration  is  granted,  if  a  will  be  produced,  the  creditor 
has  no  right  to  contradict  or  deny  it ;  for  if  there  is  a  will,  or 
a  next  of  kin  claims  the  administration,  then  a  person  ofiers 
to  make  himself  a  representative,  and  the  creditor  gets  all  that 
he  has  a  right  to.  But  where  a  creditor  has  obtained  the  ad- 
ministration the  case  is  different ;  he  has  a  right  to  maintain  it 
against  the  executor  or  the  next  of  kin ;  it  is  not  to  be  revoked 
on  a  mere  suggestion  (n). 

[[The  court,  before  granting  administration  to  a  creditor, 
requires  an  affidavit  of  the  amount  of  the  effects,  and  of  the 
debt,  and  that  he  has  no  other  security  (o).  But  the  court 
will  allow  one  creditor  to  be  substituted  for  another  who  ori- 
ginally applied  for  the  grant  (p),  and  prefers  the  grant  to  one 
creditor  (g). 

(A)  [See,  among  others,  the  cases  Hagg.  480 ;    Law  v.  Campbdlf  ibid, 

of  West  V.  Wilbt/,  3  PhilL  381 ;  Fur-  55.] 

toiler  y.  Cojr, cited  by  Sir  J.  NichoD,  (w)  {^Webb  v.   Needham,   1  Add. 

ibid. ;    Mayhew  v.  ifewstead^  1  Curt.  497.] 

693 ;  Eurlqf  Warwick  v.  GrevilUy  1  (n)  {Elma  v.  Da  Costa,  1  Phill.  1 77. 

Phin.  1 23.1  See  also  Skeffington  v.  Wfiite,  1  Hagg. 

(i)  [2  Hagg.  App.  157;    Rex  v.  702.    Vide  infra,  "De  bonisnon,*J 

Hay,  4  Burr.  2295.]  (o)  TAitkitiY.  Ford,  3  Hagg.  193.] 

{k)   [3   Bac.  Abr.  41,  tit.  Exors.  lp)iMaidman\.  All  Persons  in  ge- 

(E.  8);    In  the  goods  of  Barker^  1  nera/,  1  Phill.  53;   Talbot  y.  Andrews, 

Curt.  592 ;   Le  Briton  v.  Le  Questie,  1  Hagg.  697.] 

2  Lee,  261 .]  {g)lHarrison  and  others  v.  AU  Per- 

(0   ^Pickering   v.   Pickering,    1  sons  in  general,  2  P\all2i9.} 
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Creditor.  U^^^  court,  it  has  been  said,  requires  an  affidavit  of  the 

wheu  tbote    amount  of  the  property  to  be  administered ;  but  this  is  only 
areAbroid.     absolutely  necessary  where  there  has  been  no  personal  service 
of  the  usual  citation  on  the  parties  entitled  to  the  administra- 
tion in  the  first  instance  (r). 

[^If  a  person  first  entitled  is  abroad,  the  decree  must  be 
served  on  the  Royal  Exchange,  and  on  his  agent,  or  an  affi- 
davit must  be  made  that  he  has  no  agent  in  tnis  country  (i)« 
In  Miller  w.Washingtonit),  where  administration  to  a  person 
being  dead  was  prayed  by  a  creditor,  and  there  had  been  no 
personal  service  on  the  next  of  kin  (who  had  no  known  agent 
in  this  country),  the  court  required  full  information  as  to  the 
debt,  and  the  cause  of  the  delay,  and  that  notice  should  be 
given  to  the  next  of  kin  in  the  West  Indies.    And  in  AitUn 
V.  Ford  (u)  the  court  said,  where  the  property  is  large,  and 
exceeds  to  a  considerable  extent  the  amount  of  the  interest  of 
the  party  applying  for  the  grant,  the  court,  even  where  the 
party  first  entitled  to  the  grant  is  abroad,  sometimes  requires 
to  be  satisfied  that  he  has  had  notice  of  the  intention  to  apply 
for  such  a  grant,  and  frequently  directs  the  matter  to  stand 
over  till  sufficient  time  has  elapsed  since  the  service  of  the  de- 
cree for  an  appearance  to  be  given. 
Oaardian  ofa      [[In  the  roccnt  case  of  Graham  v.  Maclean  and  others  (Jan. 
d^alyu^t^e  20, 1840),  a  claim  for  administration  was  set  up  by  the  attorney 
iuira^o?    ®^  ^^^  assignee  of  a  creditor  residing  out  of  the  jurisdiction^  in 
AMignee  of    opposition  to  thc  prayer  of  a  minor  residuary  legatee  appear- 
'*******'^*       ing  by  his  guardian.     The  court  decreed  it  in  favour  of  the 
minor,  observing,  '^  But  there  is  a  serious  objection  on  the  (ace 
of  the  authority  under  which  the  attorney  of  the  creditor  ap- 
pears.    The  power  of  attorney  has  no  reference  to  the  estate 
of  this  testator  more  than  to  that  of  any  other  individual  oa 
whom  the  house  of  Mackintosh  &  Co.  has    any  claim ;   the 
power  is  general,  to  sue  or  bring  actions  against  any  persons 
indebted  to  that  firm ;   though  it  is  sufficient  to  entitle  the 
attorney  to  take  out  a  decree  calling  upon  these  parties  to 
accept  or  refuse  probate  or  administration,  or  to  show  cause 
why  administration  should  not  be  granted  to  the  creditor^  it  is 
not  sufficient  on  which  to  contest  the  right  of  a  party  prim& 
facie  entitled  to  the  grant," 
iostifying  [[Justifying  security  is  called  for  at  the  court's  discretion, 

8ecarity,&c.  accordiug  to  the  circumstances  of  each  case;  save  that  there  is 
one  general  rule,  that  in  all  cases  where  there  is  not  a  personal 
service  of  the  decree  on  the  party  having  a  prior  claim  to  the 
grant,  justifying  securities  are  required {x). 

(r)  [^Martineauv,  Bede and otherSf  and  Greene,  3  Phill.  314,  for  eaies  of 

2  Add.  455.]  service  on  the  Royal  Exchange  when 

(5)  \^Aitkin  v.  Ford,  3  Ha^.  193.  next  of  kin  were  abroad.— Ed.] 

See  also  Gordon  v.  Et/re  and  Dean,  2  (0  [p  H&Sg*  2^7.1 

Lee,  262;  Sir  Edward  Hatvke  contra  (u)  r3  Hagg.  193.] 

amnes,  ihid. ;  and  WooUey  v.  Gordon  (pe^  (iliCfcin  v.  Ford,  3£bg|g.lOS.] 
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[^Administration^  as  to  a  creditor,  has  been  granted  to  the  crc.iiit.r^ 

mother  of  an  intestate  who  had  been  advanced  by  her;  the  FJ;?,''* 
Suher,  though  alive,  having  been  divorced  in  the  Commissary 
Court  of  Scotland,  and  married  again  (y). 

[[The  joint  assignee  of  the  estate  of  a  bankrupt  with  the 
deceased,  out  of  which  the  latter  had  applied  a  sum  of  money 
to  his  own  use,  for  which  he  had  not  accounted  at  the  time  of 
his  death,  is  not  a  creditor  to  the  estate  of  the  deceased  so  as 
to  be  entitled  to  pray  administration  to  him  {2),  Nor  where 
a  partner  dies,  leaving  partnership  accounts  unsettled,  can  a 
person,  to  whom  one  of  the  surviving  partners  has  assigned  his 
share,  claim  administration  as  a  creditor  to  the  deceased  part- 
ner, though  a  person  nominated  by  him  may  obtain  a  limited 
grant  to  substantiate  proceedings  in  Chancery,  on  the  refusal 
of  the  next  of  kin,  and  due  cause  shown  (a). 

[[Administration  will  be  decreed  to  a  bond  creditor  in  pre-  Bomi  Crc- 
ference  to  another  creditor  (i).  And  to  a  person  who,  being  *'*'*"^' 
a  bond  creditor,  has  also  a  mortgage  on  leasehold  property ;  if 
the  grant  is  prayed  by  a  mortgagee  of  real  property,  there  may 
be  a  reason  why  the  administration  should  not  pass  to  him, 
because  it  would  give  him.  priority,  and  exclude  simple  con- 
tract creditors  (c). 

[[A  creditor  having  administration  may  oppose  will  without  iiichuor 
costs  (rf);  and  being  in  possession  of  it,  is  entitled  to  contest  a  GrMt?"^*" 
suit  against  a  person  asserting  himself  to  be  next  of  kin  (e) ; 
but  a  creditor  has  no  right  to  interpose  in  the  grant  of  an  ad- 
ministration under  the  statute  (/). 

[[An  administration,  with  the  will  annexed,  may  be  granted 
to  a  creditor,  limited  to  a  particular  purpose,  e.g.  filing  a  bill 
in  equity  (g). 

[[Letters  of  administration,  which  had  been  granted  to  the 
executors  of  a  creditor,  were,  in  Jones  v.  Beytagh  and  Bey- 
taghj  rescinded  before  they  had  passed  the  seal,  at  the  suit  of 
the  executor  of  a  residuary  legatee  (A). 

[[It  may  happen  that  the  appointed  executor  should  die  7.  Admi- 
before  the  testator ;  and  in  these  cases,  as  well  as  those  men-  nistration 

cum  Te$h 

(y)  [Aitkin  v.  Ford,  3  Hagg.  193.]         (e)  [  Wooky  v.  Gordon  and  Greene,  '"^*'o  ««' 

iz)  fSnape  v.  Webb,  2  Lee,  411.]  3  Phill.  314.]  ncxo  (i). 

(o)  ICawihorn  v.  Chalie,  2  Sim.  &        (//)  [3  Phill  635.] 
Sta.  129,  case  laid  by  order  of  Vice-        (i)  [Oughton  says,  tit.  CCIX.,  n. 

Chancellor  Leach  before  Dr.,  now  Sir  2,  "  De  Causis  Testamentariis,"  (vol. 

Herbert,  Jenner.]  i.  p.  324),  **  Pneter  autem  literas  ad- 

(6)  [Kearney  v.  Whitaker,  2  Lee,  ministrationis  simpiices  solent  etiam 

324;  Carpenter  v.  Shelfurd,\\}.  502.]  jiidices  ecclesiastici  concedere — 

(e)[Roxburghy,  Lambert y  2  Hagg.  Literas  administrationis  cum  tcsta- 
557.]  mento  anncxo, 

id)  [1  Phill.  160,  note.]  bononim  inadministratoruni, 

e)  lElme  v.  Da  Co$ta,  1  PhilL  durante   absentia  partium   in 

173.]  remotis  agentium, 

(/)  [Stretch  v.  Fynn,  1  Lee,  30.]  durante  minori  eetalc^ 
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tioned  above  of  the  executor  refusing  ox  dying  intestate  Qi)^ 
the  ordinary  grants  an  administration  which  is  called  cum  tes- 
tamento  annexo,  or,  where  a  part  only  of  the  goods  of  the  tes- 
tator have  been  administered,  an  administration  de  bonis  non{l). 
The  will  to  which  the  administration  is  annexed  requires  pro- 
bate like  an  ordinary  will,  and  the  office  of  administrator 
differs  very  little  from  that  of  an  executor  (m).  So  it  19  said  by 
Bishop  Gibson. 

[[It  is  the  practice  of  the  court  to  grant  this  administration  to 
the  residuary  legatee,  but  it  is  not  bound  and  cannot  be  com- 
pelled by  mandamus  (n)  to  do  so ;  but  where  the  same  person 
is  both  residuary  legatee  and  next  of  kin,  the  ordinary  is  not 
warranted  in  refusing  administration  cum  testamento  annexo 
to  him  when  the  executors  renounce  (o). 

[[And  if  the  residuary  legatee  declines,  according  to  usoal 
practice  the  court  of  probate  offers  administration  with  the 
will  annexed,  to  the  next  of  kin;  nevertheless,  it  has  been 
repeatedly  laid  down,  that  the  principle  and  object  of  the  sta- 
tutes of  administration  is  to  vest  the  right  to  administration  in 
the  person  who  is  possessed  of  the  beneficial  interest  in  the 
personal  estate,  and  therefore,  where  tne  next  of  kin  has  no 
interest  in  the  property,  he  is  by  the  spirit^  though  contrary  to 
the  letter^  of  the  statute  excluded,  and  the  administration  is 
granted  to  a  person  who  has  the  interest  in  the  effects  (p). 
The  rule,  as  now  established,  is,  that  the  right  of  adminit' 
tration  follows  the  right  of  property  (q), 

[[Where  the  residuary  legatee,  having  a  beneficial  interest, 
survives  the  testator,  his  representative  has  the  same  right,  by 
the  practice  of  the  courts  of  probate,  to  administration  cum 
testamento  annexo  as  the  residuary  legatee  himself (r);  and 
the  same  rule  applies  if  the  residuary  legatee  be  also  executor, 
his  representative,  and  not  the  next  of  kin  to  the  original 
testator,  shall  have  the  grant  of  administration  with  the  will 
annexed  (5). 

[[In  Wetdrill  v.  Wright  {t),  the  testator  made  his  wife  re- 
siduary legatee  for  life,  and  substituted  his  daughter  after  her 


Litcras  durante   corporis   aut  aiiimi 
vitio, 

pendente  lite, 

in  usum  jus  habentiuni, 

administratlonis  Hmitas, 

■         in  juris  subsidium  ot  ad  corro- 
borandum  processuni  in  Foro 
Secular!  vel  Curi&  Cancella- 
riaR,  &c. — Ed.] 
(k)  [And,  of  course,  where  he  is 
incapable  of  acting,  see  p.  152.1 
CO  IVidepoft,} 

(in)  [Com.    Dig.    Administrator, 
(b.  i.) ;  2  BL  Com.  506 ;  Graysbrook 
V.  Fox,  1  Plow.  279.1 
(n)    [Rex  V.  Bct(csiw)rth,  2  Stta. 


95 G,  cited  above.] 

(o)  \^Linthwaite  v.  GaUoway^  2 
Lee,  414.] 

(p)  [2  Hagg.  149,  Appendix;  Sir 
John  Nicholl  in  West  and  Smik  t. 
PFi%,  3Phil].  381.] 

(9)  [In  the  goods  of  Gill,  1  Hagg. 
341.] 

(r)  [  Thomas  v.  Baker,  1  Lee,  341 ; 
WetdrUl  V.  Wright,  2  Phil].  243 ; 
Jones  V.  Beytagh,  3  Phill.  635.] 

(5)  listed  V.  Stanley,  Dyer,  37% 
citing  the  Judge  of  the  PrerogatiTe 
Court ;  Farrington  ▼.  Knightli^  1  F« 
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death;  the  widow  proved  the  will^  and  afterwards  both  she  and  AduUnuirv 
her  daughter  died.     The  court  granted  administration  with  the  ^g^ 
will  annexed  to  the  representative  of  the  daughter  in  preference 
to  the  representative  of  the  mother. 

rif  there  is  no  residuary  legatee,  the  grant  goes  to  the  next 
of  kin ;  if  they  decline,  to  a  legatee  or  creditor  (u). 

[[In  Pipon  V.  Wallis{x),  an  executor  resided  out  of  the  Executor 
jurisdiction,  and  administration  cum  testamento  annexo  had  du^ioaf"'^ 
been  granted  absolutely  to  another  person  under  a  letter  of 
attorney  from  the  executor  for  his  use  and  benefit,  accord- 
ing to  the  usual  form ;  it  was  held,  that  when  he  revoked 
i^  and  desired  probate,  that  the  court  was  bound  to  grant  it 
to  him. 

\^In  the  goods  of  James  Hard8tone{y)  it  was  said,  on  re-  neDtncUtion 
Bunciation  of  a  co-executor,  the  court  will  not  grant  adminis-  j»J^^o.Kxee«- 
tration  with  the  will  annexed,  without  justifying  securities  to 
the  daughter,  the  residuary  legatee,  during  the  lunacy  of  the 
mother,  the  other  executor  (z). 

}^Form  of  Cfrant  of  Administration  cum  Testamento  annexo. 

*'  JVe,  being  desirous  that  the  said  goods,  chatteU,  and  credits^  may  be 
xoell  and  fatthfully  administered^  applied  and  disposed  of,  according  to 
laWi  do  therefore,  by  these  presents^  grant  full  power  and  authority  to 
you,  in  whose  fidelity  xve  confide,  to  administer  and  faithfully  dispose  of 
the  said  goods,  chattels  and  credits  according  to  the  tenor  and  effect  of 
the  said  ivill;  and  first  to  pay  the  debts  of  the  said  deceased,  which  he 
e^d  owe  at  the  time  of  his  death,  and  afterwards  the  legacies  contained 
mul  specified  in  the  said  will,  so  far  as  such  goods,  chattels  and  credits 
wUl  thereto  extend,  and  the  law  requires  ;  you  having  been  already  sworn 
well  and  faithfully  to  administer  the  same ;  and  to  make  a  true  and  per* 
feet  inventory  of  all  and  singular  the  said  goods,  chattels  and  credits^ 
ami  to  exhibit  the  same  into  the  Registry  of  our  Prerogative  Court  of 

Canterbury,  on  or  before  the day  of next  ensuing ;  and  also 

to  render  a  just  and  true  account  thereof.  And  we  do  by  these  presents 
ordain,  depute,  and  constitute  you  administrator  of  all  and  singular  the 
goods,  chattels  and  credits  of  the  said  deceased,  with  the  saiaxoill  an- 
nexed,*' 

[[It  has  been  said  that  if  an  executor  die  without  having  S.  AGraut 
proved  the  will,  or  intestate  without  having  fully  administered  de  Bonis 
the  effects  of  the  testator,  the  executorship  is  not  transmitted  "^'J  ^* 
to  his  executor,  who  must  take  out  administration  with  the 
will  annexed  {a) ;  this  is  distinct,  it  should  be  observed,  from 
a  grant  de  bonis  non  administratis, — this  kind  of  grant  be- 
comes necessary  where  a  sole  or  surviving  executor  has  died 
intestate  after  taking  out  probate  of  the  will  of  the  original 

(u)  TKorystra  v.  Bayskes,  3  Phill.  (z)  {j&ee  also  In  the  goods  of  Jama 

531 ;  In  re  Hinckley,  1  Hagg.  477 ;  Mitnes,  Esq.  3  Add.  55.] 

JSnspe  V.  Webb,  2  Lee,  41 1 .]  (a)  [  Wmikford  v.  Wankford,  1  Sdk. 

(jr)  [1  Lee,  402.1  308.1 

(9)  tl  H w  487.] 
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testator.  Again^  if  there  be  several  executors,  and  one  alone 
takes  out  probate,  the  rest  renouncing,  no  interest  is  trans- 
missible to  the  executor  of  the  one  who  has  proved  at  his  death ; 
the  co-executors  may,  if  they  please,  retract  their  renunciation, 
for  it  is  held  that  the  representation  survives  to  them,  but  if 
they  do  not  choose  to  do  so,  recourse  must  be  had  to  an  ad' 
ministration  de  bonis  non  (&). 

[[Where  administration  has  been  granted  to  two,  and  one 
dies,  the  survivor  will  be  sole  administrator,  for  the  office  sur- 
vives like  that  of  an  executor  (c).  Mr.  Justice  Blackstooe 
states,  with  his  usual  perspicuity,  one  very  material  distinction 
between  them  (rf) : — **  The  interest,  vested  in  the  executor  by 
the  will  of  the  deceased,  may  be  continued  and  kept  alive  by 
the  will  of  the  same  executor ;  so  that  the  executor  of  A.*8 
executor  is  to  all  intents  and  purposes  the  executor  and  repre- 
sentative of  A.  himself  (e) ;  but  the  executor  of  A»s  adminis- 
trator,  or  the  administrator  of  A»*s  executor^  is  not  the  repre* 
sentativeof  A.(f).  For  the  power  of  an  executor  is  founded 
upon  the  special  confidence  and  actual  appointment  of  the 
deceased,  and  such  executor  is  therefore  allowed  to  transmit 
that  power  to  another  in  whom  he  has  equal  confidence ;  but 
the  administrator  of  A.  is  merely  the  officer  of  the  ordinary ^ 
prescribed  to  him  by  act  of  parliament^  in  whom  the  deceased 
has  reposed  no  trust  at  all,  and  therefore,  on  the  death  of  that 
officer,  it  results  back  to  the  ordinary  to  appoint  another.  And 
with  regard  to  the  administrator  of  A.^s  executor,,  he  has 
clearly  no  privity  or  relation  to  //.,  being  only  commissioned 
to  administer  the  effects  of  tlie  intestate  executor,  and  not  of 
the  original  testator.  Wherefore  in  both  these  cases,  and 
whenever  the  course  of  representation  from  executor  to  exe- 
cutor is  interrupted  by  any  one  administration,  it  is  necessaiy 
for  the  ordinary  to  commit  administration  afresh  of  the  goods 
of  the  deceased  not  administered  by  the  former  executor  or 
administrator.  And  this  administrator,  de  bonis  non,  is  the 
only  legal  representative  of  the  deceased  in  matters  of  personal 
property  (g).  But  he  may,  as  well  as  an  original  administrator, 
have  only  a  limited  or  special  administration  committed  to  his 
care,  viz.  of  certain  specific  effects,  such  as  a  term  of  years 
and  the  like,  the  rest  being  committed  to  others  (A).'* 

[^The  rule  of  beneficial  interest  mentioned  above  governs 
the  court  in  its  choice  of  the  party  to  whom  this  ^ant  of  ad- 
ministration de  bonis  non  shall  be  issued  (t),  both  m  the  cases 
just  described  of  an  executor  not  leaving  a  transmissible  inte- 

(b)  [^Arnold  v.  Blencowe,  1  Cox, 
426.] 

(c)  [Com.  Dig.  Adm.  (B.  7);  3 
Bac.  Abr.  56,  tit  Exors. ;  Eyre  v. 
Lady  Shaftesbury,  2  P.  Wins.  121  ; 


(e)  [Stat.  25  £dw.  3,  st.  5,  e.  5 ; 
1  Leon.  275.] 
(/)  [Bro.  Abr.  tit  Adm.  7.] 
(g)  ptyl.  225.] 
(A)  [1  Holle's  Abr.  908 ;  GodoUu 


Jacamb  v,  Harwood,  2  Ves.  sen.  268;    p.  2,  c.  30 ;  Salk.  36.     Vkkpmi.} 
Adam  v.  Buckland,  2  Vcm,  hVk\  ^i^\Ato%^.  Dn^uy,  1  Hi«.47S.] 

(d)  f  Vol.  ii.  p.  506.3 
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rest,  and  also  of  an  administrator  dying  before  he  has  fully  a  onnt  ^ 
administered,  or  of  one  entitled  to  administration  dying  before  mhu!trSuf' 
he  has  taken  out  letters  of  administration.     With  respect  to 
an  original  administration  and  one  de  bonis  non  there  exists 
no  distinction  as  to  the  obligation  of  the  statutes  of  adminis- 
tration (A). 

[[A  review  of  all  the  cases  seems  to  show,  that  the  discretion 
of  the  court  as  to  this  grant  is  very  large.  Certainly,  where 
the  next  of  kin  at  the  time  of  the  death  of  the  intestate  are 
deceased,  the  court  is  free  from  the  obligations  of  the  statute 
and  follows  its  own  rules  (/).  It  has  held  itself  not  obliged 
to  make  this  grant  to  the  largest  interest  (m),  though  its  general 
inclination  is  to  do  so  (n).  Thus,  by  modern  practice,  it  does 
not  consider  the  next  of  kin  to  a  wiie  to  have  an  absolute  sta- 
tutable right  to  administration  de  bonis  non,  but  grants  it  to 
the  husband  if  the  beneficial  interest  be  vested  in  him  (o). 

[[Between  the  widow  and  the  next  of  kin  there  are  many 
instances  where  the  court  has  set  aside  the  former :  and  be- 
tween different  next  of  kin  and  between  several  residuary 
legatees  where  the  parties  stand  on  an  equality  of  right,  the 
court  exercises  a  discretion,  but  it  has  seldom,  if  ever,  set 
aside  a  residuary  legatee  in  favour  of  a  mere  legatee  (p) ; 
though  it  has  granted  administration  de  bonis  non,  limited  to 
a  certain  legacy  granted  to  the  representative  of  the  substi- 
tuted legatee  without  citing  the  representative  of  the  residuary 
legatee  (q). 

[[It  should  be  observed  that,  according  to  the  general  prac- 
tice, a  party  having  a  direct  interest  is  preferred  to  those  en- 
titled in  a  representative  character  (r),  and  therefore  a  person 
originally  in  distribution  is  preferred  to  the  representative  of 
the  next  of  kin  (s). 

[[Where  a  creditor  has  obtained  administration  (t)  and  died  where « 
leaving  goods  unadministered,  an  administration  de  bonis  non  Ji^hJJi„p 
ought  not  to  be  granted  without  citing  the  then  next  of  kin,  f^pJl*/""^* 
especially  if  the  beneficial  interest  be  vested  in  them,  even 
though  all  the  next  of  kin  at  the  time  of  the  original  grant  to 
the  creditor  are  deceased  (u). 

[[/n  the  goods  of  Ann  Sowerby  (a  very  recent  case),  appli- 
cation was  made  to  the  court  to  grant  administration  de  bonis 

■  (^)  LKindUiide  v.C/eaver,  1  Ha^g.  (p)  lAtkinsonv,  Barnard,  2  Phill. 

S45 ;  Sic,  2  Hagg.  App.  169 ;  Wal-  317.] 

ton  v.  Jacobsan,  IHagg.  346.1  (q)  ^In  the  goads  of  Martha  Sted- 

(/)  ICardale  v.  Harvey  and  others,  man,  2  Hagg.  59.] 

1  Lee,  1 77.]  (r)  [  In  the  goods  of  Ann  Middleton, 

(m)  ICardale  v.  Harvey  and  others,  2  Hagg.  60.] 

1  Lee,  177.]  (*)  [2  Hagg.  157;  In  the  goods  of 

(»)  ISavage  v.  Blythe,  2  Hagg.  Frederick  Stables,  3  Hagg.  560.] 

Am>.  150 ;  AUnes  v.  Almes,  ib.  155.]  (0  [Vide supra,  " 6.  Creditor ri 

(o)  TFielder  v.  Hanga-,  3  Hagg.  (u)  iWhite  v.  Skeffington,    Dele- 

769 ;   in  the  goods  of  Fountney,  4  gates  revening  Sir  J.  Nichoirs  judg- 

Uagg.  290.J  ment,  2  Hagg.  ^1^\ 
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A  Grant  de     nou  of  the  eftccts  of  a  first  wife  to  the  representative  of  the 
mM!t!^f'  second  wife,  wlio  had  taken  out  administration  to  her  deceased 

husband ;  Sir  Edward  Simpson's  remarks  were  cited  in  Hole 

V.  Dolman  (v),  *'  that  when  the  next  of  kin  who  were  so  at  the 
death  of  the  deceased  were  dead,  it  was  in  the  heart  of  the  court 
to  grant  it  to  the  next  of  kin  on  the  interest,  and  the  grant 
does  not  depend  on  the  statute  but  the  rules  of  the  court." 
Per  curiam :  '*  I  cannot  without  a  decree  first  against  the 
next  of  kin  of  the  husband.  1  admit  that  there  is  no  statutable 
right,  and  that  it  is  in  the  discretion  of  the  court;  but  that 
discretion  mnst  be  exercised  on  some  principle  as  apart  of  the 
practice  of  the  court ;  there  should  be  a  representative  of  the 
husband  in  the  first  instance,  and  then  his  representative  would 
be  entitled  to  a  grant  of  administration  to  the  first  wife  who  was 
the  possessor  of  the  property;  my  impression  is,  that  these  par- 
ties are  entitled  in  the  first  instance." — July  8th,  1841. 

]^Form  of  Letters  of  Administration  de  Bonis  non. 

["  W.^  by  Divine  Providence^  Archbishop  of  Canterbury ,  Primate  efaU 
England,  and  Metropolitan,  to  our  well-beloved  in  Christy  R,  L*  esquire, 
one  of  the  natural  and  lawful  children  of  E,  L,  (wife  qfS^L.  esqmrt), 

late  of in  the  county  of ,   deceased,  greeting  :  ff^ereas  the 

said  E,  L,(as  is  alleged)  lately  died  intestate,  having  whilst  Ikingt  and  at 
the  time  of  her  death,  goods,  chattels  or  credits,  in  divers  dioceses  orjU' 
rlsdictions,  since  whose  death,  administration  of  all  and  singular  the  goods, 
chattels  and  a  edits  of  the  said  deceased  teas  committed  and  granted  to  the 
said  S.  L.  esquire,  the  lawful  husband  of  the  said  deceased,  who  after 
taking  such  administration  upon  him  intermeddled  in  the  goods,  chat' 
tels  and  credits  of  the  said  deceased,  and  afterwards  died,  leaving  some 
part  thereof  unadministered,  and  not  fully  disposed  of:  And  we,  being 
desirous  that  (he  said  goods,  chattels  and  credits  may  be  well  andfmtt 
fully  administered,  applied  and  disposed  of  according  to  law,  do  therefore 
by  these  presents  grant  full  power  and  authority  to  you,  in  whose  fidelity 
we  confide,  to  administer  and  faithfully  dispose  of  the  goods,  chattels  and 
credits  left  uuad ministered  as  aforesaid,  and  to  ask,  demand,  recover  and 
receive  whatever  debts  and  credits,  which  whilst  living,  and  at  the  time 
of  her  death,  did  anyway  belong  to  the  estate,  and  to  pay  whatever  debts 
the  said  deceased  at  the  time  of  her  death  did  owe,  so  far  as  such  goods, 
chattels  and  credits  will  thereto  extend,  and  the  law  requires,  you  having 
been  already  sworn  well  and  faithfully  to  administer  the  same,  and  to  make 
a  true  and  perfect  inventory  of  all  and  singular  the  said  goods,  chattels 
and  credits,  and  to  exhibit  the  same  into  the  registry  of  our  Prerogative 

Court  of  Canterbury,  on  or  before  the day  m next  ensuing; 

and  also  to  render  a  just  and  true  accompt  thereof,  bn  or  before  the 

day  of which  shall  be  in  the  year  qf  our  Lord  one  thousand  eight 

hundred  and •     And  we  do,  by  these  presents,  ordain,  depute  and 

constitute  you  administrator  qf  all  and  singular  the  goods,  chattels  and 
credits  of  the  said  deceased,  left  unadministered  as  aforesaid*    Oioem  at 

London,  the day  of tn  the  year  of  our  Lord  one  thousand 

eight  hundred  and ,  tn  the  — —  year  of  our  fra/i«/!s^icM«"— Ed»] 
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There  are  also  other  administrations,  which  are  not  within  9.  Tempo- 
the  statutes  aforesaid.    These  administrations  not  being  within  rary  Admi- 
•  the  sUtute  21  Hen.  8,  c.6,  the  ordinary  is  not  bound  to  grant  »"^*><»- 
them  to  the  next  of  kin(f£;).    They  are  usually  termed  limited 
administrations;  being  limited  to  a  particular  time  or  purpose. 
Among  the  latter  we  have  to  consider  administration  during  Aidoriag 
absence  out  of  the  kingdom :  concerning  which,  in  the  case  of  ^/^e  Kin^- 
Clarev. Hedges,  E.,  3  Will.  3,  it  was  held  clearly  by  the  court,  <»«"• 
that  such  administration  is  grantable  by  law,  and  that  it  may 
be  a  great  conveniency  so  to  do ;  for  if  the  next  of  kin  be  be- 
yond sea,  and  such  administration  could  not  be  granted,  the 
debts  due  to  the  intestate  might  be  lost  (x). 

And  in  the  case  of  Stater  v.  May,  M.,  8  Anne,  Holt,  C.  J,, 
said,  that  it  was  reasonable  there  should  be  such  an  adminis- 
trator, and  that  this  kind  of  administration  stood  upon  the 
same  reason  as  an  administration  during  the  minority  of  an 
executor,  namely,  that  there  should  be  one  to  manage  the 
estate  of  the  testator,  till  the  person  appointed  by  him  is 
able(y). 

[[If  a  testator  has  appointed  an  executor,  and  limited  the  other  kinds 
period  as  to  when  he  shall  begin  his  office,  the  ordinary  may  minSc^i<it 
grant  administration  for  the  interim. 

[[/»  the  goods  of  Sir  Theophilus  Metcalfe,  who  had  left 
a  will  in  India,  the  court  was  prayed  to  decree  administration 
to  a  particular  person  "  until  the  last  will  and  testament  of  the 
said  deceased,  or  an  authentic  copy  thereof,  should  be  trans- 
mitted to  this  country." 

[[Sir  John  Nicholl  said(z),  "  The  court  is  disposed,  under 
ihe  circumstances,  to  accede  to  this  application,  although  it  is 
one  of  a  novel  aspect.  The  deceased  cannot  be  sworn  to  have 
died  intestate ;  having,  according  to  his  own  declaration,  left 
a  will  in  India.  An  administration  pendente  lite  is  out  of  the 
question,  as  no  suit  in  this  court  relative  to  the  deceased's 
affairs  is,  or  ever  may  be,  depending.  Nor  can  there  be  an 
administration  as  during  absence  out  of  the  kingdom,  or  the 
minority  of  an  executor,  or  the  like ;  for  non  constat  who  the 
executor  is,  or  even  whether  there  be  an  executor.  At  the 
same  time,  an  interval  of  considerable  length  must  elapse  before 
the  deceased's  will  can  be  forwarded  from  India— in  which 
interval  it  mav,  as  stated  and  sworn,  be  very  material,  that 
some  person  should  be  authorized,  as  well  to  receive  and  invest 
the  interest  due  and  accruing  upon  the  deceased's  stock,  &c* 
as  to  act,  generally,  for  the  protection  and  management  of  his 
property  in  other  particulars.  Under  these  circumstances, 
considering  the  reasonableness  of  the  application,  and  that  all 

(w)  rSee  BrUrs  v.  Goddard,  Hob.  Walker y.  Woolaston,  1  P.Wms.STO.l 

250 ;  Thomas  v.  Butler,  1  Vent  219 ;  (y)  2  Ld.  Raym.  1071 ;   [5.  C.  3 

sad  SmUh*8  cate,  tupra  and  infra.l  Salk.  42)  8  Mod.  304.] 

(j)  1  Lutw.  342;   [S.C.  dteditf  («)  [1  Add.  344.] 
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parties  apparently  interested  are  consenting,  I  think  that  I  am 
bound  to  comply  witli  this  prayer  (a)." 

QWhere  a  will  proved  to  have  been  in  existence  after  the 
testator's  death,  is  accidentally  lost,  the  court  will  grant  admi- 
nistration limited  until  the  original  will  be  found  and  brought 
into  the  registry  (6). 

QAn  administration  may  be  also  granted,  limited  to  certun 
specific  effects  of  the  deceased,  while  another  person  is  pos- 
sessed of  the  general  administration.  A  very  common  in- 
stance is,  where  the  personal  administration  of  a  person  de- 
ceased is  broken,  and  its  revival  is  necessary  merely  for  the 
performance  of  a  single  act ;  for  example,  to  make  an  assign- 
ment of  a  term  of  years. 

[[But  if  the  executor  went  abroad  afler  obtaining  probate, 
the  court  would  not  grant  new  administration  merely  on  the 
ground  of  his  absence  from  the  kingdom;  nor  would  the  Court 
of  Chancery  lend  its  aid  by  appointing  a  receiver  (c). 

[^These  inconveniences  produced  38  Geo.  3,  c.  87,  (Mr. 
Simeon's  Act,)  which  provided — 

[**  *  Whereas  the  laws  now  existing  are  not  sufficient  to  enforce  a 
speedy  distribution  of  the  assets  of  deceased  persons  where  the  ex- 
ecutor to  whom  probate  of  the  will  hath  been  granted  is  out  of  the 
jurisdiction  of  his  majesty's  courts  of  law  and  equity  ;'  be  it  therefore 
enacted,  &c.  That  at  the  expiration  of  twelve  calendar  months  from 
the  death  of  any  testator,  if  the  executors  or  executor  to  whom  pro- 
bate of  the  will  shall  have  been  granted,  are  or  is  then  residing  oat 
of  the  jurisdiction  of  his  majesty's  courts  of  law  and  equity,  it  shall 
be  lawful  for  the  ecclesiastical  court  which  hath  granted  probate  of 
such  will,  upon  the  application  of  any  creditor,  next  of  kin,  or  le- 
gatee, grounded  on  the  affidavit  hereinafter  mentioned,  to  grant 
such  special  administration  as  hereinafter  is  also  mentioned ;  which 
administration  shall  be  written  or  printed  upon  paper  or  parchment 
stamped  only  with  one  five  shilling  stamp,  and  shall  pay  no  further 
or  other  duty  to  his  majesty,  his  heirs  or  successors. 

[Sect.  2,  **  That  the  party  applying  to  the  spiritual  court  to  grant 
such  administration  as  aforesaid,  shall  make  an  affidavit  in  the  fol- 
lowing words,  or  to  the  purport  and  eflect  following : 

[*  /,  //.  Z?.,  of do  swear f  that  there  is  due  mid  owing  to 

me,  vpon  bond  or  simple  contract,  or  upon  account  unsettled^  as  the 
case  may  happen  to  he,  {in  which  latter  case  he  shall  swear  to  the  best 

of  his  belief  only^)  from  the  estate  and  effects  of deceased^  the 

sum  of ,  and  that  C.  D.,  the  only  executor  capable  of  acting,  and 

to  whom  probate  hath  been  granted,  hath  departed  this  kingdom,  and 
is  now  out  of  the  jurisdiction  of  his  majesty*  s  courts  of  law  and  equity, 
and  that  this  deponent  is  desirous  of  exhibiting  a  bill  in  equity  in  his 

majesty's  court  of for  the  purpose  of  being  paid  his  demand  out 

of  the  assets  of  the  said  testator,' 

(a)    [Tlie  further  proceedings  in        (b)  lln  the  goods  of  Campbell,  2 

tins  case,  under  the  name  of  Howell  Hagg.  555.] 

\:  Metcalfe,  afford  samples  of  several        (c)  [  Taynton  v.  liannay,  3  Boa.  & 

different  kmds  of  Umlted  a(Vm\w%tm^  Y\x\\,  Z(\\ 
Horn,  2  Add.  348.— Eb.*] 
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[Sect.  3.  **  That  the  administration  to  be  granted  pursuant  to  this  38  o.  s,  c.sr. 
act  shall  be  in  the  form  hereinafter  mentioned ;  (that  is  to  say,)        T^"'{^u|![][ 

[• by  Divine  Providence,  Archbishop  of  Canterbury ^  Primate  ^}^ 

of  all  England  and  Metropolitan,  to  our  well-beloved  in  Christ  —  Admioistn. 

greeting:  Whereas  it  hath  been  alleged  before  the  Worshipful ,  |Siii«i*itt 

Doctor  of  Laws,  Surrogate  of ,  Doctor  of  Laws,  Master  Keeper  theroUowim 

or  Commissary  of  our  Prerogative  Court  of  Canterbury,  lawfully  con-    **""* 

slituted  by  you  the  said ,  that did,  whilst  living,  and  of  sound 

mind,  memory,  and  understanding,  make  and  duly  execute  his  last  will 
and  testament  in  writing,  and  did  therefore  nominate,  constitute,  and 
appoint his  executors,  [or,  sole  executor,']  who  in  the  month  of 

—  proved  the  said  will  by  the  authority  of  our  said  court,  and  now 
reside  [or,  resides']  out  of  this  kingdom,  and  out  of  the  jurisdiction  of 
kis  majesty*s  courts  of  law  and  equity  (as  in  and  by  an  affidavit  duly 

made  and  sworn  to  by ,  and  brought  into  and  left  in  the  registry 

of  our  said  court,  reference  being  thereunto  had  will  more  fully  and  at 
large  appear) :  And  whereas  the  surrogate  aforesaid,  having  duly  con- 
sidered the  premises,  did,  at  the  petition  of  the  said ,  decree  letters 

of  administration  of  all  and  singular  the  goods,  chattels,  and  credits  of 
the  said ,  deceased,  to  be  committed  and  granted  to  you  the  said 

—  ,  named  by  or  on  behalf  of  the  said ,  a  creditor,  {legatee)  or 

{one  of  the  next  kin)  of  the  said  deceased[&s  the  case  may  be  J,  limited 
for  the  purpose,  to  become  and  be  made  a  party  to  a  bill  or  bills  to  be 

exhibited  against  you  in  any  of  his  majesty's  courts  of  equity,  and  to 
carry  the  decree  or  decrees  of  any  of  the  said  court  or  courts  into  effect, 
but  no  further  or  otherwise  {justice  so  requiring):  And  we  being 
desirous  that  the  said  goods,  chattels,  and  credits  may  be  well  and 
faithfully  administered,  applied,  and  disposed  of  according  to  law,  do 
therefore,  by  these  presents,  grant  full  power  and  authority  to  you,  in 
whose  fidelity  we  confide,  to  administer,  and  faithfully  dispose  of  the 
said  goods,  chattels,  and  credits,  according  to  the  tenor  and  effect  of 
the  said  will,  limited  as  aforesaid,  so  far  as  such  goods,  chattels,  and 
credits  of  the  deceased  xoill  thereto  extend,  and  the  law  requires,  you 
having  been  already  sworn  well  and  faithfully  to  administer  the  same, 
and  to  make  a  true  and  perfect  inventory  of  all  and  singular  the  said 
goods,  chattels,  and  credits,  so  far  as  the  same  may  come  to  your  hands, 
and  to  exhibit  the  same  into  the  registry  of  our  said  Prerogative  Court 

of  Canterbury,  on  or  before  the next  ensuing,  and  also  to  render 

a  just  and  true  account  thereof:  And  we  do  by  these  presents  ordain 
and  constitute  you  administrator  of  all  and  singular  the  goods,  chattels, 
and  credits  of  the  said  deceased,  limited  as  aforesaid,  but  no  further, 
or  otherwise, 

[*  Given  at  London,  the day  of ,  in  the  year  of  our  Lord 

,  and  in  the year  of  our  translation* 

[Sect.  4.  "  That  it  shall  be  lawful  for  the  court  of  equity  in  which  Court  of 
such  suit  shall  be  depending,  to  appoint  (if  it  shall  be  needful)  any  ^MimTer 
persons  or  person  to  collect  in  any  outstanding  debts  or  effects  due  ion«  to  collect 
to  such  estate,  and  to  give  discharges  for  the  same,  such  persons  or  Dcbii?***"^ 
person  giving  security  in  the  usual  manner,  duly  to  account  for  the 
same. 

[Sect.  5,  **  That  it  shall  be  lawful  for  the  accountant-general  of  stock  Moog. 
the  High  Court  of  Chancery,  or  for  the  secretary,  or  deputy  secre-  aSaWiTth 
tary,  of  the  governor  and  company  of  the  Bank  of  Etv^Uxid^  \x^  \^«umn^^  * 


of  Stalote. 
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38  G.3,  C.87.  transfer,  and  for  the  governor  and  company  of  the  Bank  of  England 
Temporary  to  suffer  a  transfer  to  he  made  of  any  stock  belonging  to  the  estate 
Uod!*"*"*^*      of  such  deceased  person,  into  the  name  of  the  accountant-general, 

— in  trust,  for  such  purposes  as  the  court  shall  direct,  in  any  suit  in 

ferrediatorhe  which  the  person  to  whom  such  administration  hath  been  granted, 
Ae!»nnun^^  shall  be,  or  may  have  been,  a  party :  Provided  nevertheless,  that  if 
General  In  the  exccutors  or  executor  capable  of  acting  as  such,  shall  return  to 
Traiitft>78och  *"^  reside  within  the  jurisdiction  of  any  of  the  said  courts  pending 
pnrpoiei  as  such  suit,  such  cxecutors  or  executor  shall  be  made  party  to  sucn 
Ibaii  direct  ^^"^9  ^"^^  ^^^^  ^^^^  incurred  by  granting  such  administration^  and 
in  any  Salt,  by  proceeding  in  such  suit  against  such  administrator,  shall  be  paid 
Executor,  by  sucli  persou  or  persons,  or  out  of  such  fund  as  the  court  where 
[^uie  wuh?n   such  suit  is  depending  shall  direct." 

oftbeCoort,  QThis  Statute^  although  entitled  only  ''An  Act  for  the  better 
Part^Tn  Mch  Administration  of  Assets  where  the  Executor  to  whom  Pro- 
^■"-  bate  is  granted  is  out  of  the  Realm,"  is  equally  applicable  where 

an  executor,  though  not  out  of  the  realm^  is  out  of  the  juris- 
diction and  out  of  the  reach  of  her  majesty's  English  courts  of 
law  and  equity  (a). 
Limitation  [[It  has  becu  decided  that  the  statute  is  limited  to  proceed- 

ings in  Chancery.  In  the  goods  of  Thomas  Davies  (ft),  the 
executor  had  obtained  probate,  ana  was  resident  at  the  Cape 
of  Good  Hope,  and  a  personal  representation  of  him  had  be- 
come necessary  for  the  renewal  of  a  lease  of  a  house  in  London. 
Per  curiam:  '*  This  case  is  under  circumstances  of  hardship; 
but  how  can  the  court  grant  this  application  ?  The  executor 
of  the  executor  is  living  at  the  Cape  of  Good  Hope,  it  is  true; 
but  still  he  is  a  full  and  complete  representative.  Mr.  Simeon's 
Act  does  not  apply  to  the  present  case  ;  it  applies  only  when 
there  are  proceedings  depending  in  Chancery  :  but  it  is  to  be 
lamented  that  this  statute  was  not  made  more  extensive;  for  at 
present  there  certainly  is  a  defect  in  the  law  and  in  the  power 
of  these  courts.  There  is,  however,  another  remedy,  viz.  a 
power  of  attorney  from  the  executor  at  the  Cape.  Whenever 
this  court  exercises  its  discretion  in  making  a  grant  durante 
absentid,  it  is  on  the  ground  that  there  is  no  legal  representa- 
tive.    I  must  reject  the  present  application." — Ed.T 

And  the  authority  of  an  administrator  appointedT according 
to  the  provisions  of  this  act  during  the  absence  of  an  executor 
from  this  country,  does  not  become  actually  void  upon  the 
death  of  such  executor,  but  is  only  voidable  (c).  The  adminis- 
tration is  not  for  a  limited  period,  but  for  a  limited  purpose : 
viz.  to  be  made  a  party  to  suits  in  equity;  and  the  effect  of  the 
return  of  the  executor  is^  that  he  must  be  made  a  party  in  the 
usual  course :  and  then  the  temporary  administrator  may  ac- 

(a)  [fffliinay  v.  Taynton^  2  Add.  504.] 
505,  before  Sir  W.  Wynne ;    S.  C  3         (b)  [2  Hagg.  80.] 
Bos.  &  Pull.  26,  Lord  Eldon  ;  In  the        (r)  Taynton  v.  Hannt^,  3  Bos.  & 

goods  qfRev.  Cavalier  Jouct,  2  Add.  Pull.  26. 
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oounti  have  his  costSi  and  b^  discharged^  but  the  proceedings  Temporary 
bad  arc  not  put  an  end  to  (rf).  ui,.  ***^** 

\\Ih  the  goods  of  James  Cassidy  (e).  Administration  cum  tes^ 
tamento  annexOf  which  had  been  granted  to  an  attorney  of  an 
executor  who  was  abroad,  was  not  revoked,  but  pronounced  to 
baTe  ceased  and  expired  on  application  of  the  executor  for 
I»t>bate9  and  on  affidavit  that  no  suits  were  pending.  The 
court  directed  "  that  in  future  grants  durante  absentia  to  at- 

tomies  should  be  limited  'for  the  use  and  benefit  of 1 

resident  at ,'  and  until  the  executor  (or  the  party  entitled 

to  the  administration)  should  didy  apply  for  and  obtain  pro- 
batef  or  administration." 

[[It  was  decided  in  the  case  of  Taynton  v.  Hannay  (/),  by 
the  Court  of  Common  Pleas^  that  the  death  of  the  executor  does 
not  determine  a  temporary  administration. 

[[An  administration,  de  bonis  non,  was  granted  in  1827,  of  Where  r«- 
an  intestate,  who  died  in  1790,  limited  to  assign  a  leasehold  ^®*'**'' 
property  not  severed  in  the  deceased's  lifetime,  and  only  mort- 
gaged during  an  original  creditor  administration  (which  was 
granted  on  the  renunciation  of  the  next  of  kin  at  the  time  of 
Sie  death  and  which  expired  in  1806) — revoked;  the  next  of 
kin  for  the  time  being  (in  whom  all  the  beneficial  interest  in 
the  deceased's  estate  was  vested)  not  having  been  cited  when 
the  limited  grant  was  made,  and  there  being  a  suggestion  that 
such  grant  was  surreptitiously  obtainedi  and  that  there  was  a 
surplus  belonging  to  the  deceased's  estate  (g). 

1^ Where  administration  was  granted  in  1791,  on  the  renun-  where  not 
ciation  of  the  next  of  kin  to  a  creditor  who  died  in  1806;  when  •^«^<>*'«**« 
no  de  bonis  grant  was  taken  out  till  March,  1827,  and  when 
an  administration  limited  to  certain  leasehold  property,  and 
granted  at  that  time  (without  citing  the  next  of  kin)  to  a  nominee 
of  the  persons  in  possession  of  such  property,  was  in  February, 
l8S8,  called  in  by  the  representative  of  the  next  of  kin ;  such 
representative  held  barred  by  time  and  circumstances,  and  the 
administrator,  who  appeared  under  protest,  dismissed  with 
costs  (A). 

[[It  is  the  practice  of  the  office  not  to  receive  the  renunciation  wh«t  the 
of  an  executor,  &c.,  without  the  original  will.     Hence  the  rt^ninpn' 
court,  when  applied  to  for  letters  of  administration,  limited  to  ^'j>»*  *«  »*»« 
assign  a  satisfied  terra  of  years  to  the  nominee  of  the  owner  of 
the  fee,  (in  which  case,  it  is  not  the  practice  of  the  office  to 
annex  the  original  will,)  on  the  renunciation  of  the  party  en- 
titled to  administration  of  the  deceased's  efi^ects,  with  her  will 

(d)  [Rayrufard  v,  Ttwntorij  7  Ves.  senii6,  see  Slater  v.  Mai/,  Ld.  Raym. 

460;   Slates  v.  May,  2  Ld.  Raym.  1071;    Rmh  v.  Peacock,  2  Moo.  & 

1071.]  Rob.  162.] 

(c)  [4  Hagg.  360.]  (g)  ISkejffitigton  v.  White,  2  Ilagg. 

(f)  [Cited  above,3  Bos.  &  Pull.  36.  626.] 

As  to  actioDs  at  eommon  law  bronght  (A)  ISkeffington  v.  White,  1  Hagg. 

against  an  administrator  durante  ab-  699.] 
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annexed,  in  preference  to  receiving  the  renunciation  without 
the  original  will,  (this  not  being  to  be  had,)  decreed  the  party 
entitled  to  be  cited  to  accept  or  refuse,  &c. ;  promising  to  grant 
the  administration  to  the  nominee  of  the  owner  of  Uie  fee  on 
the  other's  default  (n). 

[[The  prerogative  court  granted  an  administration,  limited 
to  assign  a  term  in  the  diocese  of  A«,  the  will  of  the  deceased 
(who  had  no  goods  out  of  the  diocese  of  B.,  except  this  satisfied 
term)  having  been  proved  in  the  Court  of  B.,  and  the  chain  of 
executors  being  subsequently  unbroken  (o). 

[[The  court  will  not  enforce  a  monition  to  transmit  the  ori- 
ginal will  proved  in  an  inferior  jurisdiction,  where  the  deceased 
died,  but  will  grant  a  limited  administration  to  assign  a  satisfied 
term,  situate  in  another  diocese  (/>). 

[[The  administration  may  be,  as  we  have  seen  from  the  caaei 
just  mentioned,  limited  to  a  particular  place.  And  where  a 
trustee  has  died,  leaving  the  whole  of  his  beneficial  property 
in  the  province  of  one  archbishop,  and  the  trust  property  in 
the  province  of  another ;  and  where  his  executors  in  conse* 
quence  declined  to  prove  the  will  in  the  latter  province,  admi- 
nistration, with  the  will  annexed,  has  been  panted  under  such 
circumstances  to  the  party  beneficially  entitled  under  the  trust 
limited  to  his  interest  in  the  trust  property  (q).  Nevertheless 
the  general  rule,  strictly  speaking,  seems  to  be,  that  though 
two  administrations  may  well  subsist  together  where  there  is 
no  executor,  yet  that  where  there  is  one,  he  being  univeni 
juris  hceres  to  the  testator,  there  can  be  no  administration  (r). 

[[It  is  every  day's  practice  of  the  Prerogative  Court  to  grant 
administration  limited  to  carr)dng  on  proceedings  in  the  Court 
of  Chancery  {$) ;  and  it  has  limited  one  to  fiRng  in  a  bill  in 
equity  {t). 

[[/n  the  goods  of  Martha  Steadman  (u).  An  administration, 
de  bonis  nan,  limited  to  a  certain  legacy ^  was  granted  to  the 
representative  of  the  substituted  legatee,  and  without  citing  the 
representative  of  the  residuary  legatee,  resident  abroad,  but  by 
practice  entitled  to  the  general  de  bonis  non  grant ;  but  in  this 
case  no  claim  to  the  legacy  had,  since  the  death  in  1797  of 
the  residuary  legatee  (who  was  also  executor  and  legatee  for 
life),  been  made  by  his  representative ;  and  this  application  was 
made  in  1828. 


(n)  [In  the  goods  of  Martha  Fat" 
ton,  deceased,  3  Add.  35.] 

(o)  [^In  the  goods  of  Mar  1/  Powell, 
3  Hagg.  195.] 

{p)\Crosley  v.  The  Arc/ideacon 
of  Sudbury  and  others,  3  Ilagg.  197.] 

(9)  U^  the  goods  of  Terrier,  1 
Hagg.  241 ;  Le  Briton  v.  Le  Quesne, 

2  Lee,  261 ;  In  the  goods  of  Powell, 

3  Hagg.  195.] 


(r)  [See  the  decision  of  the  Dele- 
gates, in  Castoall  v.  Morgan^  2  Lee, 
571.] 

(s)  [In  the  goods  of  the  Eltclot  of 
Hesse,  I  Hagg.  93 ;  'Harris  v.  MiU- 
burn,  2  Hagg.  62,  &c] 

(/)  [  WooUey  ▼.  Gordtm,  3  FhOl. 
315.] 

(ti)  [2  Hagg.  69.] 
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Pn  all  cases  of  limited  administrations,  the  parties  entitled  Teniportry 
to  a  general  grant  may  take  out  an  et  cceteroTum  aammistra-  tion. 
tion  (x). — Ed.]] 

We  come  now  to  the  consideration  of  administration  pending  10.  Admi- 
a  suit,  or  if  there  be  no  controversy,  then  until  the  executor  "istration 
comes  in,  which,  as  well  as  the  last  before  mentioned,  do  fall  P^°^*^ 
of  course,  as  soon  as  the  consideration  ceaseth  upon  which  they 
were  first  granted  (y). 

And  such  administrator  may  maintain  an  action  for  reco- 
Tering  the  debts  due  to  the  deceased  {z), 

[[The  courts  of  common  law  have  ceased  to  object  to  the  General  Unic. 
grant  of  administrations  pendente  lite,  where  there  is  an  exe- 
cutor  named  in  the  will  propounded.     Such  administrations 
ought  not  to  be  granted  without  good  reason  (a). 

I^It  is  not  usual  to  grant  an  administration  pendente  lite  to 
either  of  the  parties  contesting  suit,  but  to  some  indifferent 
person  (&);  though  such  a  grant  has  been  made  (c). 

CAn  apolication  for  an  administration  pendente  lite  will  be 
rejected  where  no  special  cause  for  granting  it  is  set  forth  {d). 

[[An  administration  pending  suit  is  never  granted  upon  mo-  WbenRranted 
tion,  unless  by  consent.  If  the  parties  are  agreed,  both  that  **"  *'•***>"• 
an  administration  is  necessary,  and  who  the  administrator 
shall  be,  it  may  be  granted  on  motion.  In  any  other  case,  an 
act  on  petition  must  be  gone  into,  the  necessity  for  an  adminis- 
tration pending  suit  must  be  shown,  and  the  court  must  be 
satisfied  as  to  the  fitness  of  the  proposed  administrator,  or 
must  be  placed  in  a  condition  to  determine  between  the  two, 
(its  most  usual  ofiice  upon  such  occasions),  an  administrator, 
that  is,  being  proposed  by  each  party  (e). 

[[The  court  has  been  constantly  in  the  habit  of  refusing  to  Principles 
grant  administrations,  pending  suit,  merely  to  take  property  Jhe'^oSr'" 
out  of  the  hands  of  a  litigant  party  in  the  actual  possession  of  8«ne""y. 
it.     It  has  always  required  it  to  be  shown  that  the  property 
was  in  jeopardy,  that  the  party  sought  to  be  dispossessed  was 
irresponsible,  and  refused  or  neglected  to  furnish  adequate  and 
reasonable  security.     On  the  other  hand,  it  has  as  constantly 
declined  putting  a  litigant  party  in  possession  of  the  property, 
by  granting  administration  to  him  pending  suit;  always  granting 
it,  where  requisite,  to  a  nominee  presumed  to  be  indifferent  be- 
tween the  contending  parties  (/). 

(x)  {Harris  v.  Millmrn,  2  Hagg.  Lee's  R.  49.] 

62.]  (f )  IColvin  v.  Fraser,  2  Hagg.  613 ; 

(y)  Gibs.  574 ;   2  Bac.  Abr.  41 5 ;  see  also  Hellier  v.  Hellier,  1  Lee,  28 1 ; 

[  Walkery,  Woolaston:]  2  P. Wms.  576.  Bond  v.  Bond,  ibid.  333.] 

(z)  [  Walker  v.  Woolaston,}  2  P.  Wms.  {d  )  [Sutton  v.  Smith  and  others,  1 

576;  [Willis  V.  Rich,}  2  Atk.  285.  Lee's  R.  207.] 

(a)  [Maskeline  and  Brohier  v.  Hcrr-  (e)  [Northey  v.  Cock,  1  Add.  329, 

fison,  2  Lee's  R.  258.]  (Sir  John  NicboU.)] 

(h)  [Stratton  v.  Ford  and  others,  2  (/)  [Ibid.] 
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[[An  administrator,  pendente  lite^  will  be  appointed ;  such 
appointment  being  necessary  from  the  nature  of  the  deceased's 
property,  and  from  the  conduct  of  one  of  the  parties  in  die 
suit ;  and  the  nominee  of  the  other  party,  on  whose  conduct 
there  is  no  imputation,  may  be  selected,  if  shown  to  be  impar- 
tial, competent,  and  responsible  (o). 

i^Hellierv.  Hellier{p).  An  administration  pendente  lite  has 
been  granted  jointly  to  the  nominees  of  the  parties  litigant 

VBond  V.  Bond  (q).  The  nominee  should  be  some  person 
incufrerent  between  the  parties,  who  is  a  housekeeper  and  a  man 
of  substance,  and  security  should  be  given  in  double  the  value 
of  the  estate 

]^Taylor  v.  Taylor  {r).  Administration  to  the  estate  of  an 
intestate  contested  by  two  persons,  who-  each  claimed  io  be  his 
widow ;  administration  pendente  lite  granted  to  the  nominee  of 
the  one  who  was  living  with  him  at  the  time  of  his  death,  the 
nominee  to  lodge  the  money,  as  received,  in  the  Bank* 

[^Bond  v.  Bond  {$).  Administration  contested  between  a  son 
and  an  asserted  wife ;  administration  pendente  lite  given  to  the 
nominee  of  the  son  in  preference  to  the  nominee  of  the  wife, 
because  his  interest  was  certain,  and  that  of  the  wife  uncertain, 

[[In  an  administration  pendente  lite,  limited  to  recover  cer- 
tain sums,  and  gi*anted  jointly  to  the  nominees  of  the  two 
parties  in  the  suit,  the  court  will  not  dispense  with  such  admi- 
nistrators entering  into  a  joint  bond  {t\ 

QHe  is  merely  an  officer  of  the  court,  and  holds  the  property 
only  till  the  suit  terminates.  As  soon  as  it  is  concludeid  he 
must  pay  over  all  that  he  has  received,  in  his  character  of  ad- 
ministrator, to  the  persons  pronounced  by  the  court  entitled ; 
his  other  functions  are  then  completely  at  an  end,  and  the  court 
is  bound  to  take  care  he  discharges  the  duty  committed  to 
him  as  far  as  the  delivery  over  of  every  thing  to  the  proper 
party  (w). 

[[As  soon  as  the  suit  is  concluded,  he  must  pay  over  all  that 
he  has  received  in  his  character  of  administrator,  to  the  per^ 
sons  pronounced  by  the  court  entitled  (x). 

[[This  doctrine  was  most  strongly  insisted  upon  in  the  recent 
case  of  Godrich  v.  Jones {y).  In  this  case,  Mr.  Jones  applied 
for  a  grant  of  administration  pendente  lite  of '^  all  and  singular 
the  goods,  chattels  and  credits  of  the  deceased ;"  alleging,  in 
his  act  on  petition,  that  he  had  filed  a  bill  in  Chancery  against 
the  other  party,  praying  an  account  of  the  rents  and  prcmts  of 
certain  leasehold  and  personal  estate  of  the  deceased,  of  which 
Godrich  had  unduly  possessed  himself,  and  that  a  receiver  be 


(o)  [^Young  V.   Brown,    1   Hagg. 
63.] 

(/>)  ri  Lee's  R.  281.] 
(g)  [Ibid.  354.1 
(r)  f Ibid.  527.1 
(0  jflbid.  333.1 


(0  iStanletf  y.  Bemes,  1  Hagg. 
221.] 

(tt)  lln  the  goods  of  Dome  SMMmir 
nah  Graves,  1  Hagg.  319.1 
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appointed :  that  the  vice-chancellor  had  appointed  a  receiver,  Admini*- 
extended  his  powers,  and  granted  an  injunction  restraining  the  T^VJZ 
sale  of  the  leaseholds  ;  that  the  lord  chancellor,  on  appeal  (e), 
had  discharged  such  order,  because  the  ground  on  which  the 
jurisdiction  of  the  Court  of  Chancery  was  originally  assumed 
did  not  authorize  its  extension  as  against  persons  who  claimed 
adversely  the  estate  of  the  testatrix ;  observing,  that  an  admi- 
nistrator pendente  lite,  appointed  by  the  ecclesiastical  court, 
would  have,  to  a  certain  extent  at  least,  the  authority  of  the 
court  for  the  purpose  of  suing  and  protecting  the  estate  until 
the  ecclesiastical  court  should  decide  to  whom  the  probate 
ought  to  be  granted.  The  application  for  an  unlimited  grant 
of  administration  pendente  lite  was  rejected,  a  further  act  on 
petition  was  brought  in,  containing  a  prayer  for  an  administration 
pendente  lite  to  be  granted  to  the  person  who  had  been  ap- 
pointed receiver  by  the  Court  of  Chancery,  limited  for  the  pur- 
pose of  appearing  as  personal  representative  of  the  deceased, 
and  of  substantiating  proceedings  in  Chancery,  or  in  any  cause 
or  suit,  concerning  various  descriptions  of  property  set  forth 
in  the  act,  and  alleged  to  have  been  improperly  obtained  from 
the  deceased. 

[[Sir  Herbert  Jenner  cited  the  cases  of  Northey  v.  CocA, 
Sutton  V.  Smith,  Masheline  and  Brohier  v.  Harrison,  to  which 
the  reader  has  been  already  referred,  and  rejected  the  petition 
of  Mr.  Jones,  observing,  he  would  wish  to  be  informed  whether 
there  was  any  case  in  which  the  court  had  been  called  upon  to 
make,  or  had  made,  such  a  grant,  and  where  no  reasonable 
ground  is  stated  to  show  that  the  property  is  in  any  jeopardy; 
that  he  could  not  find  any  such  case,  and  must  be  cautious  in 
making  a  precedent  for  such  a  grant,  with  such  limitations,  for 
such  a  purpose;  that  he  never  heard  that  an  administrator 
pendente  lite  had  the  power  of  commencing  an  action  against 
a  party  in  possession  of  property  which  he  claims  under  gift 
from  the  deceased,  and  that  he  was  not  inclined  to  make  a 
precedent,  still  less  in  a  case  where  the  cause  mi^ht  be  heard 
before  the  long  vacation.  He  had  not  any  evidence  before 
him  that  the  property  was  in  any  special  danger,  or  that  it  re- 
quired to  be  protected  by  a  grant  of  administration  for  the  inves- 
tigation of  title ;  he  was  not  prepared  to  say  that  the  court  had 
this  power,  though  he  would  not  say  that  it  had  not  the  power 
under  peculiar  circumstances,  but  he  did  not  think  that  in  the 
present  case  the  court  was  called  upon  to  exercise  it. — Ed.)] 

Knight  v.  Duplessis,  Nov.  23,  1749(a).     The  heir  at  Taw  whenihe 
brought  a  bill  to  controvert  the  will,  and  moved  for  an  in-  cllnJly 
junction  to  stay  the  defendant  from  receiving  the  personal  or  ^SLcSren' 
the  rents  and  profits  of  the  real  estate,  and  to  have  a  receiver  ap- 
pointed, on  the  ground  that  there  was  a  dispute  in  the  ecclesias- 

(m)  [See  below,  cases  op  this  sub-        (a)  1  Ves.  324 ;  [for  guardians,  see 
ject.]  "  porm  and  Manner  "  if  AU.'\ 
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tical  court  concerning  tlie  probate,  which  not  being  yet  granted, 
there  was  none  to  get  in  the  debts,  therefore  this  court  should 
appoint  a  receiver ;  and  as  to  the  real  estate,  the  tenants  will 
not  pay  the  rents  to  any  of  the  contending  parties,  so  that  they 
are  in  danger  of  being  lost«  By  Lord  Hardwicke :  This  is  a 
very  early  motion  for  a  receiver,  and  no  ground  for  it,  nor  "the 
least  colour  as  to  the  personal  estate.  For  if  the  litigation  in 
the  ecclesiastical  court  is  likely  to  be  long,  the  court  has  juris- 
diction to  grant  administration  pendente  lite^  which  adminis- 
trator may  maintain  an  action  to  recover  the  debts,  whereby  no 
loss  can  be  to  the  personal  estate.  Nor  is  there  any  rule,  that 
on  a  dispute  in  the  ecclesiastical  court  concerning  a  probata, 
this  court  should  appoint  a  receiver  of  the  personal  estate. 

In  King  v.  King  (a),  the  Court  of  Chancery  interfered  by 
impointing  a  receiver.  But  in  a  subsequent  case,  Richards  t. 
Uhave  (&),  the  court  refused  to  interfere  on  the  mere  ground 
that  two  wills  were  in  controversy  in  the  spiritual  court,  and 
where  no  special  case  was  made  out,  as  that  the  property  was 
in  danger  and  could  not  be  secured  by  administration  paidejfife 
lite. 


''1  :i 


[[But  this  case  has  been  overruled  by  Watkins  v.  Srent(c\ 
and  a  series  of  other  cases  which  seems  to  have  establiished  the 
doctrine  that  the  Court  of  Chancery  will  always  look  to  sec 
whether  the  whole  of  such  a  case  is  made  as  justifies  the  int^ 
ference  of  the  court,  and  it  may  appoint  a  receiver  nottrith- 
standing  there  be  no  improper  conduct  of  parties,  whenever 
there  be  substantially  lis  pendens  in  the  court  of  probate  id), 

[[The  next  subject  is  the  grant  of  administration  durante 
minoritate.  Before  38  Geo.  3,  c  87  {e),  an  administration  during 
the  minority  of  an  infant  executor  ceased  at  the  age  of  seven- 
teen years,  but  a  distinction  was  taken  in  the  cases  between 
the  minority  of  the  infant  executor  and  infant  next  of  kin.  In 
the  latter  case,  the  administration  was  held  to  continue  in  force 
till  the  age  of  twenty-one  (/). — Ed.]] 

In  Foxwith  v.  Tremainy  H.,  21  &  22  Car.  2(g)y  there  were 
two  executors,  and  one  of  them  was  an  infant;  fUid  whetheir  he 
must  be  joined  in  the  action  with  the  other  as  plaintifi^  was 
the  question.  It  was  objected  that  he  must  not,  because  ^ 
infant  cannot  make  a  warrant  of  attorney ;  and  if  he  could,  he 
cannot  instruct  him.  Adjudged,  they  may  both  sue  by  theit 
attorney,  because  they  both  represent  the  person  of  the  tcs- 

(«)  6  Ves.  172. 

(b)  12  Vcs.  462  (Lord  Erskine). 

(r)  [1  M.  &  Cra.  97.] 

(d)  [See  one  of  the  latest  cases  on 
this  subject,  Marr  v.  LUliewoodf2 
Myl.  &  C.  454,  (Lord  Cottenham). 
Ab  to  the  powers  of  on  ad.  pend,  lite 


at  common  law  and  equity,  bm  Mi.   V«u\xA(^2« 
V.  Wmg.  OQ  Ex.  &  Ad.  vo\,  \.  ^^^.'X 


(e)  [Which  see  hclow.J 

( f)  {.Frtlee  v.  Thomas,  1  Lord 
llaym.  667;  see  also  1  S^k.  39; 
Atkinson  v.  Cornith,  'flavro.  3^; 
Cai^r  V.  itasierrieff,  liQb.  2ol  ; 
Comyns,  159;  Swinbl.331.] 

(g)  1  Mod.  47;   1  Sii  449*   1 
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taioTf  and  sue  in  the  right  of  another^  and  therefore  the  infant  Adminii- 
must  be  joined  with  the  other.  Swmu 

Where  administration  is  granted   during  the  minority  oif  ^^'x**'*^*^* 
divers  executors,  he  that  comes  first  of  age  shall  prove  the  will, 
and  the.  administration  ceaseth(A). 

So  (it  was  said  before  38  Geo.  3,  c.  87)  if  one  maketh  two 
executors,  one  of  the  age  of  seventeen,  and  the  other  under, 
administration  during  the  minority  of  him  that  is  under  age  is 
Toid,  because  he  that  is  of  the  age  of  seventeen  may  execute 
the  will  (t). 

And  it  is  said,  that  the  ordinary  may  grant  administration 
during  the  minority  of  an  infant  to  whom  he  pleases ;  for  the 
next  of  kin,  in  respect  to  administrations,  only  concerneth  the 
infant,  and  not  the  person  who  is  employed  for  the  infant  until 
he  comes  of  age  (J). 

So  in  the  case  of  The  King  v.  Bettestvorth,  M.,  4  Geo.  2(A), 
a  mandamus  was  moved  for,  to  be  directed  to  the  judge  of  the 
Prerogative  Court,  to  grant  administration  to  one  Smith,  during 
the  minority  of  his  two  infant  grandchildren.  The  judge  had 
approved  of  him  as  a  proper  person,  but  insisted  on  his  giving 
security  to  distribute  the  effects  in  equal  proportions  amongst 
the  creditors.  The  court  were  of  opinion,  that  the  judge  had 
a  discretionary  power  in  granting  administration  durante  tninori 
atate,  and  therefore  that  in  this  case  he  might  insist  upon 
reasonable  or  equitable  terms,  or  otherwise  refuse  administration 
to  the  claimant.  But  they  said,  if  a  mandamus  had  been 
moved  for,  to  grant  administration  generally,  they  would  have 
granted  it. 

[^It  remains  to  consider  the  manner  in  which  the  ecclesiastical  To  whom 
courts  have  exercised  this  discretion.  The  next  of  kin,  whom  «'•"***'• 
the  court  usually  appoints  durante  minoritate,  is  the  grand- 
father (/) ;  but  where  he  has  been  upwards  of  eighty,  and  the 
children  have  been  in  the  East  Indies,  the  court  has  appointed 
an  uncle,  on  his  giving  full  security  (iw).  The  choice  of  minors^ 
where  the  eldest  is  not  fourteen,  has  not  much  weight  with  the 
court ;  but  it  might  be  otherwise,  if  he  were  nearly  of  age  (w). 
And  the  court  pursues  in  this,  as  in  all  other  cases  of  adminis- 
tration, the  principle  of  appointing  that  person  who  is  most 
interested  in  the  property,  and  therefore  most  likely  to  dispose 
of  it  to  advantage  (o),  where  there  has  been  an  administration 
durante  minoritate{p). 

(h)  Law  of  Test.  473,  474.  Stra.  892,  by  the  name  of  Smithes  cate,"} 

(i)  JiPigot  and  Gascoigne's  case,"]  (/)  [//i  the  goods  of  John  Ewingf 

I  Brownl.  46.  1  Hagg.  381.] 

0)  Rex  V.  Bettesworth,  Fitz..Gib.  (m)  [Ibid.] 

163 ;  5.  C.  Barnardist.  Cha.  Ca.  22 ;  (n)  (West  and  Smith  v.  Willby,  3 

IBrien  v.  Goddard,  Hob.  250;  Tho-  Phill.  380.] 

mat  V.  Butler,  219;  Wat  v.  WiUhy,  (o)  [Ibid.] 

3  Phill.  379.]  (p)    [Abbott  y.  Abbott,  2  VYaSi. 

{k)  1  Barnard.  3?0,  4^ ;  [5.  C  2  578.] 
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\^In  the  (foods  of  tlie  Countess  Da  Cunta  (5).  A<liiiinistra- 
tion  limited  to  the  receipts  of  dividends  in  the  English  funds 
was  granted  to  a  minor,  residuary  legatee,  the  wife  of  a  minori 
both  subjects  of  and  residents  in  rortugal,  on  a  certificate  being 
produced  that  by  the  law  of  Portugal  she  was  entitled.  Thk 
grant  has  been  made  to  testamentary  trustees  for  the  use  of 
infant  executor  and  next  of  kin,  until  he  should  arrive  at  l^gil 
age  to  take  probate  (r) ;  and  to  creditors,  in  preferenoe  to  a 
grandmother,  who  had  been  appointed  guardian,  and  having 
renounced  administration,  had  prayed  to  be  reappointed  before 
the  administration  passed  the  seal  («)•  In  all  mese  oases  the 
court  requires  full  justifying  security  (t). — Ei>.3 

By  the  38  Geo.  3,  c.  87,  reciting  d)at  whereas  inconvenienoet 
arise  from  granting  probates  to  infants  rnider  the  age  of  twenty- 
one,  it  is  enacted,  by  s.  6,  "  That  where  an  in&nt  is  sole  en- 
cutor,  administration,  with  the  will  annexed,  shall  be  granted 
to  the  guardian  of  such  infant,  or  to  such  other  person  as  dhe 
spiritual  court  shall  think  fit,  until  such  infam  shall  have 
attained  the  full  age  of  twen^T'^ne  years,  at  which  period,  and 
not  before,  probate  of  the  will  shall  be  granted  to  him." 

And  by  sect.  7,  ^^  The  person  to  whom  such  administradon 
shall  be  granted,  shall  have  the  same  powers  vested  in  him  as 
an  administrator  now  hath  by  virtue  of  an  administratioa 
granted  to  him  durante  minore  wtate  of  the  next  of  kin  (le)." 

Q We  come  now  to  the  consideration  of  those  administrations 
whicli  are  granted  durante  corporis  aut  animi  vitio  (a:).  The 
incapacity  which  occurs  in  the  reported  cases  as  justifying  the 
grant  of  a  temporary  power  of  the  ecclesiastical  ccaurt  to  grant 
administration,  when  the  executor  became  bankrupt,  was  de- 
nied, is  that  of  lunacy  (y).  Where  a  sole  executor  or  admi- 
nistrator becomes  lunatic,  it  is  the  ordinary  practice  of  the 
court  to  make  a  limited  grant  to  the  committee  for  his  use  and 
benefit  during  his  lunacy.  The  court  of  probate  will  also 
grant  a  limited  administration  to  the  next  of  kin,  where  the 
pei*son  has  not  been  found  lunatic  by  inquisition,  upon  affidavits 
stating  the  fact  of  the  lunacy,  and  that  there  has  been  no 
inquisition.  He  takes  the  precaution,  however,  of  requiring 
justifying  securities  to  double  the  amount  of  the  property  (sr). 

QSuch  a  grant  may  also  be  made  to  the  residuary  legatee. 


(9)  [1  Hagg.  237.] 

(r)  lUughes  v.  Richard,  by  bis 
guardian,  2  Lee,  543.] 

(s)  [  Wist  and  Smith  v.  Wil/hj/,  3 
Phill.  374.] 

(0  [J^w  the  goods  of  John  Etoing,  1 
Hagg.  381.] 

(u)  [As  to  the  liabilities  and  rights 
of  on  administrator  at  common  law 


durante  minoritatc,  see  V.  Williams 

on  Ex.  and  Ad.  vol.  i.  p.  878 — 386. 

—Ed.] 

(x)  [Oiighton,  Ordo  Judic.  vol.  L 

p.  324,  n.  (2),  or  tit  119.] 

(y)  THUk  V.  MUUy  I  Salk.  35.] 
(z)  fEx  parte  Ecefyn,  2  M.  & 

K.  4,  Lord  Brougham,  er  reltiiiom 

Dr.  Lushington.] 
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where  there  is  the  given  or  implied  consent  of  the  committee  Admiaum. 
of  the  lunatic  (a).  ^^T^iJ 

[[If  an  executor,  who  is  also  residuary  legatee  in  trust,  be  ^nknirmo. 
incapable,  and  no  committee  is  appointed,  the  cesiui  que  trust 
may,  under  certain  circumstances,  obtain  this  grant  (6). 

(^The  court  has  also  supplied  the  defect  in  the  lesal  repre- 
sentation of  a  party  by  reason  of  the  lunacy  of  one  of  his  admi- 
nistrators. In  a  case  where  the  lunatic  was  one  of  three 
administrators,  and  there  were  certain  sums  standing  in  the 
deceased  s  name  in  the  Bank  of  England  (c),  the  court,  upon 
the  letters  of  administration  being  brought  in  by  the  two  sane 
administrators  and  the  committee  of  the  insane  one,  issued  de 
novo  letters  of  administration  de  bonis  non,  with  the  consent 
of  Ae  committee,  to  the  two  sane  administrators  {d), 

rAdministration  of  the  effects  of  a  Jew  have  been  granted 
to  t!ie  secretary  of  the  Great  Synagogue  for  the  use  and  benefit 
f>f  the  next  of  kin  (a  Jewess),  who  was  of  unsound  mind, 
during  her  lunacy  her  next  of  kin  having  been  first  cited  («). 

QAs  to  other  incapacities  of  executors  or  administrators  to 
justify  this  grant.  It  has  been  settled  since  the  case  of  Hills  Bankruptcy. 
V.  Mills  i^f)  that  the  bankruptcy  of  the  executor  is  not  a  suf- 
ficient cause ;  and  it  has  been  doubted  whether  a  conviction  for 
bigamy  will  prevent  the  guilty  husband  fi'om  obtaining  a  grant 
of  administration  to  the  effects  of  the  second  wife(^). — Ed.]] 

If  an  administrator  die,  his  executors  are  not  administrators,  13.  Mis- 
but  it  behoveth  the  ordinary  to  commit  a  new  administra-  cellaneous 
jtkn  ig).  Points. 

Where  administration  is  granted  to  two,  and  one  of  them  tor  dy^ng?' 
dies,  the  administration  surviveth  to  him  who  is  living  (A). 

[[Where  there  are  several  executors,  the  executor  of  one 
who  has  taken  out  probate,  but  who  is  not  the  sole  or  surviving 
executor,  is  not  entitled  to  letters  of  administration  to  the 
original  testator  (t). 

^Where  a  next  of  kin  has  delayed  for  a  very  long  time 
(thirty*five  years)  to  apply  for  letters  of  administration,  die 
court  will  require  an  affidavit  from  a  third  person  as  to  the 
identity  of  tne  applicant,  and  will  order  tne  securities  to 
justify  (7). 

(a)  [In  ihg  goodi  of  Milnes,  3     907.] 

Add.  55.     See  also  In  the  goods  of        C/*)  [1  Salk.  35.] 

Bmcku,  i  Curt  286.]  (g)  IWiUiamsoH  v.  Gordon,  2  Add. 

(b)  (In  the  goods  of  Crump,  3     152.] 

Phill.  497 ;  cf.  with  In  the  goods  of       (g)  1  Roll.  Abr.  907. 

Hardstone,  1  Hagg.  487.]  (h)  Hudson  v.  Hudson,  T.,  1735, 

(c)  [This  w«8  before  1   Will.  4,     Cas.  Talb.  127. 

c.  60.]  (i)  Tin  the  goods  0/  WiUiam  Smith, 

(d)  lln  the  goods  of  the  Rev.  W,    6  Jurist,  41.] 

PhUlips,  2  Add.  335. J  (j)  [5  Jurist,  1017,  Practice.} 

(e)  iln  the  goods  of  Joseph,  1  Cart. 
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tiSHUff-^Administratian. 

The  person  to  whom  administration  is  granted,  may  refuse 
to  take  it  upon  him  if  he  will ;  for  the  ordinary  hadi  not  power 
to  compel  I)im  to  accept  it  (A). 

Q/n  the  goods  of  Jane  Millar  (Z).  In  this  case  six  months 
had  elapsed  before  the  next  of  kin  appeared  to  take  out  admi- 
nistration to  the  deceased.  The  court  said  that  a  creditor^ 
who  had,  under  these  circumstances,  taken  out  a, decree  against 
the  next  of  kin  to  accept  or  refuse  administration,  was  entitled 
to  his  costs. — JbD.J 

If  none  of  tlie  kindred  will  take  administration,  then  it  8ha^ 
be  granted  to  those  who  shall  desire  it :  and  if  none  will  take 
the  administration,  the  ordinary  m^y  grant  letters  afl'cql^gen' 
dum  bona  defuncti,  and  thereby  take  the  goods  of  the  deceased 
into  his  own  hands,  wherewith  he  is  to  pay  debts  anijllegaines, 
so  far  as  the  goods  will  reach ;  for  which  hipiself  becoives 
liable  in  law,  as  other  executors  or  administrators  (nt).       i 

[[Where  there  are  neither  next  of  kin  nor  creditor,  the  court 
is  free  both  from  the  statute  law  and  its  own  practice,  which 
is  its  own  law  (n),  and  may  exercise  its  discretion .  upon  the 
circumstances  of  the  case.  There  are  insknces  in  which  it 
has  granted  administration  to  a  person  having  no  direct  in- 
terest. In  the  goods  of  Keane{o),  where  a  brother  and  next 
of  kin  renounced,  it  has  granted  administration  tp  the  nephew. 
In  the  goods  of  Iilagrave{p),  where  a  sole  next  of  kin  refused 
to  take  administration,  the  court  decreed  administration  to  a 
person  who  had  been  her  agent,  limited  "  to  the  collection  of 
all  the  personal  property  of  the  deceased ;  and  giving  dis- 
charges for  all  the  debts  which  have  been  due  to  the  estate, 
on  the  payment  of  the  same ;  and  doing  what  further  midit 
be  necessary  for  the  preservation  of  the  property  aforesaid ; 
and  the  sole  keeping  of  the  same  to  abide  the  directions  of  the 
court." 

QThe  foregoing  cases  were  cited  In  the  goods  of  Hannah 
Jane  Corbson,  where  administration  was  granted  to  the  son  of 
the  sister  as  her  nominee,  she  being  76,  in  weak  health,  and 
there  being  a  suit  pending  in  Chancery  touching  the  efiects; 
but  the  court  remarked  that  the  grant  was  by  no  means  a 
matter  of  course  (q).  In  Lindsay  v.  Godmond  and  others, 
the  court,  under  very  special  circumstances,  granted  adminb- 
tration  to  a  nominee  without  personal  service,  according  to  its 
usual  practice  against  the  next  of  kin  (r).  But  the  court  will 
always  require  justifying  security  where  such  personal  service 
is  dispensed  with  (5). — Ed.]] 

(k)  Swin.  384. 

(/)  [Jurist,  vol.  vi.  No.  268.] 

(m)  Swin.  448 ;  [In  the  goods 
of  Mary  Radnall,  Spinster y  2  Add. 
232 ;]  Plowd.  278 ;  Godolph.  Orpli. 
Leg,  pt.  2,  ch.  30,  8.  8. 


(fi)  [In  the  goods  of  Domes,  1    ^T.^.'V 


Curt.  628.1 
(o)  [1  flagg.  692.] 
(P)  [2  Hagg.  83.] 
(g)  [5  JuiS,  401.1 
(r)  [5  Jurist,  1137?! 
(s)  IBekher  v.  JHokW^,  2  Curt 
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Where  the  Secettsed  has  no  kindred,  as  when  a  bastard  dies  J^ISII!'"""* 
without  issue,  his  personal' estate  belongs  to  the  king,  and  his  ~ — — 
real  escheats  to  the  lord.  T^ufe  dtle  ^a^tattlSf.    But  the  usual  trtV'k\".* 
course  now  ia  for  some  one  to  procure  a  grant  of  the  former  ''™'- 
from  the  cr6wn,  to  whom  the  ordinary  grants  letters  of  admi- 
liiethition  as  of  course  (t), 

^Where  a  party  dies  intestate,  without  relatives,  the  crown  Idibwc 
must  be  b^ore' the  court  in  some  shape  or  other.     It  ia  not  JuS^'"" 
enough  that  the  crown  declares  that  it  will  neither  interfere 
nor  consent ;  there  must  be  either  a  consent  of  the  crown  or 
such  &  dettree  extracted  as  Will  bind  it  (tf). 

[In  Aspinadll  v.  The  Queen's  Proctor  (x),  the  American  Fi>r«*»». 
consbl  ap^ied  for  letters  of  d'dministration  to  a  citizen  of  the 
United  S^tea,  whb  h^d  died  in  this  country,  limited  to  his 
edects'  and  debts  here.  The  case  of  Sidy  Hamet  {y),  a  native 
of  Fez,  "who  Ji'addied  at  Gibraltar,  in  which  a  similar  grant 
had  been  made,  was  cited.  The  crown  opposed  the  niotion. 
The  court  said,  "I  am  not  aware  of  any  case  in  which  it  has 
beeii  held  that  by  the  law  of  this  country  it  is  competent  to 
a  foreign  consiil  to  take  possession  of  the  property  of  a  foreigner 
dyiiig  nerej  in  itinere,  .domiciled  in  his  own  country.  In  the 
case  of  Sidy  Hamet,  the  Emperor  of  Morocco  claimed  not  the 

.custod;^  of  the  property  but  the  interest  itself;  thejusinre 
Ires  in  hiin ;  and  if  it  could  be  shown  that  the  property  in  this 
ciase  ha^  devolved  to  the  American  government,  the  court 
woiild  l>e  inclined  to  grant  letters  of  administration  to  the 
consnl.  ,  But  it  is  only  to  hold  it  in  trust;  and  if  no  claim 
is  made  to  tlie'  property,  then  the  Treasury  of  the  United 
^tes  would  be  entitled'  to  take  it ;  and  it  is  not  ahown  that 
Mr.  Hammond  died  without  relations,  li  it  then  the  law  and 
practux  of 'this 'court  that  slich  an  administration  should  be 
granted  1     I  apprehend  not,  and  that  the  crown  ia  the  party 

,  to  see  that  the  property  Of  any  person  dying  in  its  dominions 

:  cets  into  proper  hands." -.  ■    i 

'    r/»i  the  goods  of  Esthir  fAimb.     The  deceased,  the  wife  Mminw™- 
olJata^s  LHmb,  had  deposited  the  suta  *»f  180i.  in  a  savings-  Il^LrS-** 
banki'.'in  lier  own  ijdme,   and  died  in  Apiril,  1840,  having  g^lJ*' 
made  ^  will,  whereby  sK^  bequeathed  the  same  to  a  Mrs.  cosfiet. 
Simt^nS,' subject  tb'tlie  pa;^inent  of  her  debts  and  funeral  ex- 

Eenses^' wHifch  were  den-ayed  by  the  legatee.  The  husband 
ad  iti  1833  be^  convicted  of  felony,  and  transported  to  Van 
Diemen'S  Land,  Where'  he  remained.  The  directors  of  the 
savings-bank  refiised  to  pay  the  mone^,  part  of  which  had  been 
deposited  before  the  husband's  conviction,  to  the  legatee  and 

{t)  Jme*r.Gooitiuid,9V.'Vlxia.    6Juriit,41.]- 
33;  JMoimiM.v.  V<wi>,l  StllcST.  .<s)  [2  Curt  241.] 

(h)  [is  tiK^ood*  lif  Betta/  Gibb,,        ( j>)  tt  Add.  340.] 
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executrix^  According  to  the  tenour  of  the  depositor,  lest  the 
crown  mighty  under  the  circumstancesi  have  a  claim  to  the 
property.  The  crown,  however,  made  no  claim,  and  the  court 
granted  administration  with  will  annexed  to  the  universal 
legatee  and  executrix,  according  to  the  tenour. — £d.^ 

Letters  of  administration  are  not  of  necessity  to  be  granted 
within  the  limits  of  the  jurisdiction ;  the  granting  thereof  being 
not  a  judicial,  but  a  ministeriali  and  therefore  not  a  local  act; 
wherein  the  bishop  acts,  as  a  person  designed  and  appointed 
by  the  law  (a). 

But  an  administrator  cannot  act  before  letters  of  adminis- 
tration granted  to  him  (&)• 

But  he  may  bring  a  bill  in  chancery ;  though  this  would  be 
an  exception  in  action  at  law  (c). 

The  practice  is,  not  to  issue  letters  of  administration  until 
after  the  expiration  of  fourteen  days  from  the  death  of  the 
intestate ;  umess  for  special  cause  (as  that  the  goods  would 
otherwise  perish,  or  the  like)  the  judge  shall  think  fit  to  decree 
them  sooner  {d). 

By  the  statute  of  the  SI  Hen.  8,  c.  5,  s.  4,  *'  The  ordinary 
shall  take  nothing  for  letters  of  administration,  unless  the 
goods  of  the  person  deceased  amount  above  the  value  or  sum 
of  lOOs. ;  and  in  case  the  goods  of  the  person  so  deceased 
amount  above  the  value  of  lOO^.,  and  not  above  the  value  or 
sum  of  40/.,  he  shall  take  only  for  the  same  St.  6J.,  and  not 
above." 

Here  is  no  provision  where  the  goods  exceed  the  value  of 
40/. :  which  seemeth  to  have  been  an  omission  not  intended. 
And  (e)  a  person  was  indicted  because  he  took  10l«  for  letters 
of  administration,  against  the  form  of  the  statute ;  but  because 
the  statute  makes  no  provision  in  case  the  goods  are  above  40L 
(which  was  casus  omissus)^  and  the  indictment  did  not  set  forth 
that  they  were  under  40/.,  and  by  consequence  that  the  taking 
more  tlian  2s,  Gd.  was  extortion  within  the  statute ;  there* 
fore  it  was  adjudged  to  be  ill,  inasmuch  as  without  that  it 
could  not  appear  to  the  court  whether  he  was  punishable  or 
not(/). 

Other  matters  relating  to  the  said  fees  are  specified  in  the 
former  part  of  this  chapter,  in  treating  of  the  fees  for  probate 
of  wills  (g)f  and  the  whole  more  especially  under  the  title 
if  00|2(,  vol.  ii.  For  the  fees  for  probate  of  wills  and  adminis* 
tration  of  the  effects  of  seamen  and  marines,  vide  ante. 

For  the  amount  of  stamp  duties  to  be  paid  on  obtaining 
letters  of  administration,  vide  ante» 


ii 


[a)  Gibs.  478. 

>)  [  Wankfordv.  Wankford,  1  Salk. 
301.] 
(c)  Baraardbt,  320. 


(d)  1  Ought.  323, 324. 

[e)  2  RoU.  238 ;  Palm.  319. 
If)  Gibs.  485. 

r)  Vide  nq^ra,  "Fnkae.**. 
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The  plaintiff  could  not  produce  any  letters  of  administration ;  lftjjj'*»"«*>" 

yet  to  prove  himself  administrator,  he  produced  the  book  of  r- — 

the  spiritual  court,  wherein  there  was  an  order  entered,  that  Admini»^ni- 
administration  shall  be  granted  to  him ;  and  this  was  allowed  u  E^den^. 
to  be  good  evidence  (A). 

And  by  the  4  Ann.  c.  16,  no  advantage  or  exception  shall 
be  taken,  for  the  default  of  alleging  the  bringing  into  court  any 
letters  of  administration ;  but  the  court  shall  give  judgment 
according  to  the  very  right  of  the  cause,  without  regarding 
such  omissions  and  defects,  except  the  same  shall  be  specially 
and  particularly  set  down  and  shown  for  cause  of  demurrer  (i). 

It  is  common  for  persons  resident  in  distant  foreign  settle-  Bondtouke 
ments  to  enter  mto  a  bond  to  the  directors  or  committee  oi  the  ihe  Effect*  or 
company  trading  there,  conditioned  to  take  possession  of  the  i^g'^"e»ute 
effects  of  persons  dying  intestate  in  their  settlements,  and  to  •**'^*^' 
sell  tiie  same  and  remit  the  produce  to  the  company  in  Europe, 
in  order  that  it  may  be  delivered  to  the  lawful  administrator; 
and  such  a  bond  has  been  adjudged  good  in  law  (A). 

[[It  may  be  as  well  to  mention  in  this  place  a  mode  of  pro<-  l^*  Teme- 
ceeding  not  resorted  to  frequently  or  recently,  but  to  which  '^'lA^^' 
recourse  may  be  still  had  against  any  one  who  has  unlawfully  ^^^      ^"' 
possessed  himself  of  the  goods  of  a  deceased.     The  order  of 
proceeding  is  thus  described  by  Conset  (/) : — 

\^"  When  one  citra  mortem  testatoris  gets  goods  of  the  When  and  in 
deceased  into  his  hands  and  possession,  then  do  articles  pro^  Actlo^dlib*' 
perly  lie  in  causa  temeraruB  administrationis :  when  he  had  "«>»<!  ^hen 

*x  •  •»     •  1  1        ■"  Action  of 

them  ante  mortem  testatoris  et  post  mortem  detinet,  then  the  Deiinoe  dotii 
law  presumes  he  had  and  hath  them  ex  traditione  defuncti  words'^i^^"' 
dum  vixit ;  and  in  that  case  an  action  of  detinue  doth  lie :  and  ^^'Inth^Ar- 
iherefore,  if  in  this  last  case  you  sue  in  a  cause  of  temerary  tjcies  given  in 
administration,  a  prohibition  will  lie;  but  in  your  articles  use 
not  the  word  detinet,  but  other  words,  as  habet,  occupat,  &c. ; 
for  detinet  will  give  ground  for  a  prohibition  more  than  the 
other. 

[['^  Before  these  causes  of  temerary  administration  are  com-  wiut  tbincs 
menced,  the  executor  ought  to  show  to  the  party  who  doth  J^*^  p^JIS^ 
temerarily  administer  the  goods  of  the  deceased  the  will  of  the  Jjjt  »<>  »^ 
deceased,  under  the  seal  of  the  judge  who  proved  it ;  likewise  thi"  Acito^* 
the  lawful  administrator  ought  to  show  the  administration  of  ^CM!e"oV" 
the  deceased's  goods,  under  the  seal  of  the  judge  who  granted  ^^SJIJ^T!^^' 
it,  that  so  it  may  appear  to  the  said  party  that  the  same  goods 
are  lawfully  administered :  and  he  must  also  call  upon  and  request 


(h)    Petukyt  case,  1  Lev.  101;  (/)  [ConBet's  Practice  of  the  Eccle- 

Elden  v.  Keddell,  8  East's  R.  187.  siastica)  Courts,  pt.  6,  ch.  9 ;  see  abo 

(i)  iVide  ante,  p.  333,  n.]  Titulus  c.  xx.  of  Oughton's  Ordo  Ju- 

(k)  The  African  Comjkmy  v>  Tor '  diciorum.] 
roiM^  6  T.  Bq>.  588. 
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TemeraryAd-  the  said  party  to  be  cited,  to  deliver  him  the  goods  of  the 
^- -  — '  deceased  which  are  in  his  custody,  to  the/end  that  they  may  be 
appraised  and  inventoried,  as  also  that  the  debts  and  legacieaof 
the  deceased  may  be  paid,  and  that  th^  same  may  be  administered 
by  the  executor  or  administrator  acc(Nrding  to  the  deoea8ed*8  will, 
and  that  the  said  will  may  have  its  efiect  according  to  the  teatsr 
tor*s  intention :  all  this  the  said  executor  or  administrator  must 
do  before  witnesses.  •  If  any  who  keeps  these  goods  without 
lawful  authority,  being  requested  on  this  manner,  doth  refuse 
or  doth  unjustly  defer  to  deliver  them,  then  the  party  grieved 
fnay  sue  this  temerary  administrator  in  a  cause  of  temetary 
administration  of  the  deceased's  goods ;  or  rather  he  may.dte 
the  said  party  to  answer  articles  touching  bis  souFs  health, 
and  especially  concerning  the  impediment  of  the  execution  of 
the  deceased's  will,  and  the  temerary  administration  of  the 
deceased's  goods,  to  be  objected  at  the  promotion  of  the  said 
executor  or  administrator. 
The  Tenor  of  [["  The  tcnor  of  the  sentence  in  these  cases  of  temerarv 
in^^is  Cme.  administration  of  the  goods  ought  to  be  such  or  the  like  as  fol- 
lows; viz.  that  such  an  one  is  executor  or  administrator  of  the 
goods  of  N.  deceased,  and  that  all  the  goods  of  the  said 
deceased  do  fall  under  the  said  administration  to  pay  the 
deceased's  debts  and  legacies,  and  that  such  an  one,  sciL  the 
defendant,  doth  keep  some  goods  of  the  deceased's  (m),  espe- 
cially such  and  such  [here  specify  those  goods  which  are  proved 
to  be  administered  by  the  defendant,  whether  by  witnesses  or 
by  the  confession  of  the  adverse  party]  are  temerarily  adminis- 
tered, by  reason  whereof  the  executor  or  administrator,  hath 
been  and  is  so  hindered  as  that  he  cannot  administer  the  sidd 
goods,  and  make  an  inventory  of  the  same,  and  pay  the  debts 
and  legacies  (if  it  be  the  executor  who  sues  in  this  cause)  of 
the  said  deceased,  and  prove  the  will,  &c. ;  and  the  said  N., 
that  is,  the  defendant,  is  to  be  pronounced  to  have  incurred 
the  sentence  of  excommunication  (n)  pronounced  against  these 
persons,  and  that  he  is  a  person  who  is  excommunicate  ipso  facto, 
and  as  such  is  to  be  denounced  publicly,  and  is  to  be  condemned 
in  charges.  But  here  it  is  to  be  noted,  that  the  aforesaid  sentence 
pronounced  in  manner  and  form  aforesaid,  and  the  same  being 
verbally  executed,  the  judge  is  not  wont  to  decree  a  monition 
against  this  temerary  administrator  for  the  payment  or  delivery  of 
the  said  goods  temerarily  administered,  but  publication  or  denun- 
ciation being  made  of  the  said  sentence  of  excommunication  pro- 
nounced by  law,  in  the  aforesaid  case,  in  the  parish  churcn  of 

(77})  ["  In  pctitione  hjereditatis  actor  hsered.  Cavar.  pr.  q.  12.  n.  2,  sect, 

non  tenetur  probare  defunctum  ha-  erit.  quldem."] 

buisse  dominium  illius  rei,  tempore  (n)  ["  Lind.  de  testam.  c  itatotom 

mortis,  sed  satis  erit,  rem  illam  in  verb,  cseder.  contingtt.'*  See  the  writ 

ejus  haereditate  mansisse.  &  de  pet  de  cotUumace  capiendo,  and  ths  pro- 
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the  temerary  administrator.    And  if  the  defendant  doth  persist  TemcnnrAd. 

in  this  sentence  of  excommunication  forty  days  together  after  - 

the  same  is  denounced,  he  is  to  be  signified  to  the  king's 
majesty^  and  is  to  be  imprisoned  upon  the  writ  de  excommu* 
nicato  capiendo^  and  is  not  to  be  absolved  {6)  until  he  restore 
those  goods  which  he  temerarily  hath  administered,  and  satisfied 
the  Church  for  his  contempt  and  pertinacious  contumacy;  yet 
the  judge  may  proceed  to  execution  of  the  sentence,  as  to  the 
charges,  like  as  in  other  ecclesiastical  causes." — Ed.]] 

The  oath  to  be  made  by  the  administrator,  on  his  taking  out  15.  Admi- 

letters  of  administration,  is  usually  in  this  form :  nistntor's 

•  Qftth*  and 

'*  You  shall  swear,  that  you  believe  A*  B,,  deceased,  died  without  a  ' 

foill;  and  that  you  will  well  and  truly  adminisier  all  and  every  the  goods 

of  the  said  deceased,  and  pay  his  debts  so  far  as  his  goods  mil  extend  ; 

and  that  you  will  exhibit  a  true,  fuU,  and  perfect  inventory  of  the  said 

goods  of  the  deceased,  and  render  a  true  account  of  your  admmstration 

into  the  —  court  qfC,  when  you  shall  be  thereunto  lawfully  required: 

So  help  you  God  (p)." 

By  the  statute  of  the  2\  Hen.  8,  c.  5,  s.  3,  "  In  case  any  Bond  on 
person  die  intestate,  or  the  executors  named  in  any  testament  grantinp; 
refuse  to  prove  the  said  testament,  then  the  ordinary  or  other  f^^?"^v 
person  having  authority  to  take  probate  of  testaments,  shall    *"*^**v^i' 
grant  the  administration  of  the  goods  of  the  testator  or  person 
deceased;  taking  surety  of  him  or  them  to  whom  shall  be 
made  such  commission,   for  the  true  administration  of  the 
goods,  chattels  and  debts,  which  he  or  they  shall  be  so  autho- 
rized to  administer." 

And  by  the  statute  of  the  22  &  23  Car.  2,  c.  10,  "  All 
ordinaries,  as  well  the  judges  of  the  Prerogative  Courts  of  Can- 
terbury and  York,  as  all  other  ordinaries  and  ecclesiastical 
judges,  and  every  of  them,  having  power  to  commit  adminis- 
tration of  the  goods  of  persons  dying  intestate,  shall  and  may 
upon  their  granting  and  committing  of  administrations  of  the 
goods  of  persons  dying  intestate,  of  the  person  or  persons  to 
whom  any  administration  is  to  be  committed,  take  sufficient 
bond  with  two  or  more  able  sureties,  respect  being  had  to  the 
value  of  the  estate,  in  the  name  of  the  ordinary,  with  the  con- 
dition in  form  and  manner  following,  mutatis  mutandis,  viz. 

"  The  condition  of  this  obligation  is  such,  that  if  the  within  bounden 
A.  B.,  administrator  of  all  and  singular  the  goods,  chattels,  and  credits 
of  C,  D,  deceased,  do  make  or  cause  to  be  made  a  true  and  perfect  iu" 

ceedings  now  substituted  for  the  pro-  appellandum  est.  Specul.  de  con- 
cess  of  excommunication,  under  title  tuma.  Sect,  nunc  dicem.  4,  n.  12; 
S»Oinmttn(tation»vol.ii.,  and^rac-  Boversing.  verb.  Absolutio,  n.  1, 
tUh  vol.  iii.]  p.  367."] 

^o)  ["  Si  abaolat  ftierit  valet  abso-  (;;)  1  Ought  323,  324. 

lutio  Don  vocato  actore,  sed  actori  (g)  Vide  infrOf  "  Account" 
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vcntory  of  all  and  singular  the  goads,  chattels,  and  credits  of  the  said 
deceased,  which  have  or  shall  come  to  the  hands,  possession^  or  knowledge 
of  him  the  said  A.  B.,  or  into  the  hands  and  possession  of  anf  other 
person  or  persons  for  him,  and  the  same  so  made  do  exhibit  or  cause  to 

be  exhibited  into  the  registry  of court,  at  or  before  the day 

of '  next  ensuing  ;  and  the  same  goods,  chattels,  and  credits,  and 
all  other  the  goods,  chattels,  and  credits  of  the  said  deceased  at  the 
time  of  his  death,  which  at  any  time  after  shall  come  to  the  hands  or 
possession  of  the  said  A.  B,,  or  into  the  hands  and  possession  of  amy 
other  person  or  persons  for  him,  do  well  and  truly  administer  accord'^ 
ing  to  law ;  and  further  do  make  or  cause  to  be  made  a  true  and  Just 

account  of  his  said  administration,  at  or  before  the  ■        day  of ; 

and  all  the  rest  and  residue  of  the  said  goods,  chattels,  and  crediis 
which  shall  be  found  remaining  upon  the  said  administrator's  account, 
the  same  being  ^rst  examined  and  aUomed  of  by  the  judge  or  judges 
for  the  time  being  of  the  said  court,  shall  deliver  and  pay  unto  suck 
person  or  persons  respectively,  as  the  said  judge  or  judges^  by  his  or 
their  decree  or  sentence,  pursuant  to  the  true  intent  and  meaning  of 
this  act,  shall  limit  and  appoint ;  and  if  it  shall  hereafter  appear  that 
any  last  will  and  testament  was  made  by  the  said  deceaseds  and  the 
executor  or  executors  therein  named  do  exhibit  the  same  into  the  said 
court,  making  request  to  have  it  allowed  and  approved  accordingly,  tf 
the  said  A,  jS,  within  bounden  being  thereunto  required  do  render  and 
deliver  the  said  letters  of  administration  {approbation  of  suck  testament 
being  first  had  and  made)  in  the  said  court,  then  this  obligation  to  be 
void  and  of  none  eject,  or  else  to  remain  in  full  force  and  virtue" 

Sects.  1^  2,  8.  "  Which  bonds  shall  be  good  to  all  intents 
and  purposes^  and  pleadable  in  any  courts  of  justice.'* 

H.,  6  Anne,  Archbishop  of  Canterbury  v.  Willis(r),  The 
condition  of  the  bond,  as  to  administering  truly  according  to 
law,  is  to  be  intended  in  bringing  in  his  account,  and  not  in 
paying  the  debts  of  the  intestate;  and  therefore  a  creditor  shall 
not  talce  an  assignment  of  the  bond,  and  sue  it,  and  for  breach 
assign  non-payment  of  a  debt  to  him,  or  a  devastavit  committed 
by  the  administrator,  for  that  would  be  endless. 

June  28, 1745,  Greenside  and  others  v.  Benson  and  others{8). 
The  plaintiffs  were  two  sureties  with  the  defendant  Mrs.  Hud- 
son in  an  administration  bond  given  to  the  commissary  of  York, 
for  her  bringing  in  a  true  and  perfect  inventory  of  the  intestate's 
effects.  The  defendant  Mrs.  Hudson  did  afterwards  exhibit 
an  inventory  in  the  Spiritual  Court  of  York.  The  defendant 
Benson,  being  a  creditor  of  the  intestate  by  bond  in  the  penalty 
of  600/.,  brought  an  action  against  the  defendant  Mrs.  Hudson 
upon  that  bond,  and  she  pleaded  that  she  had  not  assets  above 
54/.,  which  she  paid  into  court.  The  defendant  Benson,  not 
being  satisfied  with  the  inventory  brought  in  by  her,  procured 
jthe  commissary  (by  indemnifying  him)  to  assign  the  adminis- 
tration bond  to  him,  and  he.  put  it  in  suit  by  bringing  three 


(r)  1  Salk.  316. 
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leveral  actions,  one  against  her,  and  one  against  each  of  thd  jj^jJ^Sr 

sureties ;  and  assigned  for  breach  of  the  bond,  that  she  had  — 

not  exhibited  a  true  and  perfect  inventory.  These  causes 
came  on  to  be  tried,  and  on  the  trial  no  defence  was  made, 
and  there  was  judgment  for  the  plaintiff  by  default.  A  bill 
was  brought  against  the  defendant  Benson,  insisting  that  he 
as  a  creditor  had  no  right  to  put  the  bond  in  suit  against  the 
sureties,  and  prayed  an  injunction  to  stay  the  proceedings  at 
law.  And  for  this  was  cited  the  case  of  the  Archbishop  of 
Canterbury  v.  Willis.  By  the  Lord  Chancellor  Hardwicke  i 
'^  There  is  no  doubt  but  the  archbishop's  commissary  may  as« 
sign  a  breach  in  not  delivering  a  true  and  perfect  inventory, 
and  even  without  citation,  and  nothing  else  appears  at  law, 
and  there  must  have  been  a  judgment  for  the  ordinary,  be* 
cause  no  doubt  there  was  a  breach  in  not  exhibiting  such  an 
inventory.  What  the  counsel  for  the  plaintiffs  and  for  Mrs. 
Hudson  aim  at  would  have  been  right,  supposing  the  commis* 
sary  had  assigned  for  breach  the  non-payment  of  the  creditor's 
debts.  The  ecclesiastical  court  understand  no  more  by  an 
account,  than  some  account  in  nature  of  an  inventory,  and 
depends  only  upon  the  particular  wording  of  inventories  by 
administrators.  The  ordinary,  after  an  administrator  has  exhi« 
bited  an  inventory,  cannot  compel  the  administrator  to  accounti 
but  it  must  be  at  the  instance  of  the  party,  and  therefore  the 
inventory  and  account  are  as  to  the  ordinary  the  same  thing. 
What  the  defendant  Mr.  Benson  aska  is,  that  this  bond  upon 
which  the  penalty  is  recovered  may  stand  only  as  a  security 
for  what  is  justly  due  to  the  creditor.  The  administratrix  to 
be  sure  cannot  now  dispute  the  verdict,  which  finds  she  did 
not  administer  the  whole  assets,  and  she  is  bound  by  a  verdict 
which  has  unravelled  a  matter,  and  it  is  no  excuse  to  say  that 
the  verdict  was  without  defence  of  the  administratrix,  for  that 
is  rather  a  consciousness  that  she  had  no  defence.  Therefore 
the  court  will  not  think  it  proper  to  have  the  whole  account 
taken  over  again,  or  to  alter  what  has  been  found  by  the  ver- 
dict. The  case  of  the  sureties  is  not  at  all  better ;  for  as  the 
verdict  was  obtained  against  the  administratrix,  who  was  the 
proper  person  to  try  it,  it  would  be  hard  to  have  this  tried 
over  again,  in  as  many  actions  as  the  plaintiffs  please."  His 
lordship  ordered  an  account  to  be  taken  only  of  what  was  ex- 
hibited upon  the  inventory,  and  the  verdict  to  stand  as  a  security 
for  so  much  as  that  should  fall  short  to  satisfy  the  defendant  s 
principal  and  interest  on  his  bond. 

T.,  13  Geo.  2,  Folkes  v.  Docminique  {t).    The  plaintiff  de-      ji^^iket 
clares  on  bond  in  the  detinei,  against  the  defendant  as  adminis-  DocJ^i^,^ 
trator  during  minority  with  the  will  annexed.    And  upon  oyer, 

(0  Str.  1137. 
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Adminutra.  the  condition  appears  to  be,  for  exhibiting  an  inventory,  and 
°'^'  duly  administering  by  paying  debts  and  legadies.  The  per- 
formance of  all  which  the  defendant  avers.  The  pluntiff 
replies,  that  he  had  not  paid  a  legacy  of  1500/.,  though  he  had 
more  than  sufficient  to  pay  all  the  debts,  to  wit,  '5wL  And 
on  demurrer  it  was  objected,  that  this  wa6  a  void  bond,  'not 
warranted  by  the  statute  of  the  21  Hen.  8,  c.  5,  (nor  by  the 
statute  of  the  22  &  23  Car.  2,  c.  10,  for  neither'bf  those  sta* 
tutes  extendeth  to  administrators  during  the  minority  of  an 
executor,)  nor  yet  by  the  common  law;  for  that  it  requireth 
the  administrator  ta  pay  legacies  according  to  thie  ecclesiastical 
decision,  and  shall  be  taken  to  be  obtained  by  coercion.'  On 
the  contrary  it  was  argued,  that  this  not  being  6n  an  ih'testacy 
(nor  in  case  where  an  executor  refusetb)  is  not  withih  tho  sta- 
tutes it  is  true ;  but  it  is  to  be  Supported  as  A  reasonable  bond 
taken  by  the  course  of  the  ecclesiastical 'court. '  And  thofagh 
formerly  it  was  disputed,  yet  it  is  now  settled  th^t  thley'may 
compel  distribution:  that  nere  the  breaches  assigned' in' non- 
payment of  legacies,  of  which  they  have  unddubted  jurisdiction: 
and  if  it  be  good  in  any  part  (being  a  bpnd  at  c6mmon'  latv),  it 
is  enough.  And  it  differs  from  the  ca^e,  where' part' of  the 
condition  is  against  a  statute,  for  there  it  is  yoiditn  tdto.  And 
by  the  court :  *'  These  administrations  are  liot  withSn  the  sta- 
tutes, and  therefore  we  deny  a  mandamus ;  Sve  roust  therefore 
consider  it  as  a  bond  at  common  law ;  and  then  It  is  suffiblent 
if  it  be  good  in  that  part  on  which  the  breach  is/assigned,  as 
we  think  this  is ;  and  we  cannot  take  it  \6  be  a  bond  by  coer- 
cion. Therefore  the 'plaintiff  must  have  judgment" 
Archbuhopqf  T.,  14  Gco.  3,  ArcKbishcp  of  Canterbury  r. Hoti^eOu).  Upon 
canterbun,  ^  ^^^^  ^^  show  causc  why  tne  proceedings  iri  an  Action  tipoh  an 
administration  bond  sued  in  the  name  of  the  arcUbi$h6p  shall 
not  be  stayed,  with  costs  to  be  paid  by  the  assignee'  of  the 
archbishop ;  the'  grounds  for  staying  the  pr6ce^dings  Wdre-* 
1.  That  in  fact  the  assignee;  who  was  a  creditor  only/ h'^id 'no 
authority  from  the  archbishop ;  2.  That  it  \^as 'not  cpnrfpeient 
to  the  archbishop  to  depute  such  authority  to'  a  creditor^  The 
counsel  who  showed  cause  cited  Crreensiae  v.  Benson^  (x)  as  a 
case  in  point,  that  a  creditor  had  a  ri^t  to  sue' upon  the 
administration  bond.  And  with  respect  to  the  first'  pointj  it 
appeared  clearly  upon  the  affidavits,  that  the  airchbishop  had 
given  an  authority  to  the  plaintiff  to  siic  in  his  haitie,  and  that 
the  attorney  for  the  defendant  was  fully  apprised  of  it;  though 
upon  a  personal  application  by  the  defehdahtV  attorney/ to 
know  if  such  authority  was  granted,  the  secretary  of  the  arch- 
bishop at  first  informed  him  that  it  had  been  refused,  because 
Dr.  Ducarel  had  advised  the  archbisliop  that  it  cbiild  hot  be 
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granted  to  a  creditor.     Lord  Mansfield:  "No  next  of  kin  ever  AdmWsut- 
struggled  for  the  administration  of  ^n  insolvent. estate  with  an    °° 
bodest  vi^^iPf      What  the  object  of  the  ad^iini^stratrix  wajs  in 
this  (?as^  19  .very  ,p>$inifest,  upon  the,  affidavits  that  have  been 
read;  n^iQely^^to  ^ell  the.  administration  to  the  creditor^.    But 
failing,  pf  th^t  purpqse,  af\er  havipg  ohtain€;d  .the  adroinistra- 
ti^n,,  ^he  majces  use  offal)  sort  of  c^hicane, . delay,  and  false 
pl^as^,, to  defeat,  th^  creditoifs,  and  at  )Qngt)i  absconds.     This 
is  tl^e  geueral,  state  o^.tbe;  case-   At  last,  ^  c;i*ediuto^  ok  creditors 
baye  brought  an  actiQf^  upon  the  adinipistr^tion  bond  in  the 
i^me /pf,tlwi.airchbishpjv,apd  this^  is  ^n^  application  op  the  part 
9f  jthe  a4wni^ra.trix,tp^t^y  t^be  prpc^edingst^qthe  name  pf  the 
arcb)>|shop  with.  co^tS|.  on  t^o  grounds,:,  fir^t,  that  it  is  not 
competent  to. the  archbbhop  to  authorize  a  creditor  to  put  the 
bppa  i];\f^uit,  but  only  (the,  oext  of  kii);  secondly,  that  the  arch- 
bii4}op  injiis  private  capacity  )ias  ,not  deputed  such  authority 
to  the  present  pl^intifT^  .  With  respect  to  the  first  point,  let  us 
see  what  it  i^  which  the  act  requires  the  archbishop  or  his 
ordinary  to  do :  He  is  to  grant  administration,  and  to  take 
bonds  with  condition  that  the  administrators  shall  duly  admi- 
nister the  intestate's  eflfects:  that  they  shall  give  an  account  of 
suoh  their  administration,  and  make  an  inventory  of  the  goods 
and  chattels,  and  that  they  shall  pay  th^  surplus  to  the  next 
of  kin.    Now  it  is  agreed,  that  if  the  nex,t  of  kin  is  desirous 
of  suing  upon  this  bond,  the  court  will  direct  the  ordinary  to 
permit  bis  name  to  be  used,  because  the  next  of  kin  is  in-> 
terested  in  the  surplus.    In  like  manner,  if  such  application  is 
made  by  a  creditor,  I  see  no  reason  why  he  should  not  have 
the  same  privilege :  and  I  know  of  no  authority  which  says 
that  the  ordinary  cannot  empower  him  to  put  the  bond  in  suit. 
On  the  contrary,  it  is  ex  dehito  justitice  that  he  ought  to  do 
80 ;  for  though  a  creditor  has  no  concern  in  the  latter  part  of 
the  condition,  namely,  the  distribution  of  the  surplus  among 
the  next  of  kin,  yet  he  is  most  materially  and  principally  in* 
terested  in  the  administrator's  delivering  in  a  true  inventory, 
and  in  the  due  administration  of  the  eflfects.     To  one  who  has 
a  right,  it  is  ex  debito  justUim  to  grant  the  liberty  of  suing  in 
the  archbishop's  name ;  to  one  who  has  no  riyhty  it  is  ex 
debitojustititB  to  refuse  it.    As  to  the  objection,  that  it  is  lia* 
ble  to  be  abused :  if  any  bad  use  were  made  of  it,  the  court 
would  no  doubt  set  aside  the  proceedings.    But  in  the  present 
case,  there  is  no  pretence  or  even  suggestion  of  any  abuse. 
And  therefore  I  am  clearly  of  opinion  that  the  plaintiff  is  well 
entitled  to  put  the  bond  in  suit.    The  next  ground  is,  that  the 
archbishop  in  his  private  person  gave  no  such  authority  to  the 
present  plaintiff.     I  think  a  personal  application  to  the  arch- 
bishop was  very  improper;  for  it  is  not  his  personal  affair;  his 
name  is  used  officially  onlv;  and  therefore  I  am  not  surprised 
that  the  archbishop  should  not  recollect  what  was  tec^v&Uft 
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Adminisir*.  upoH  the  occasioii.  Hc  might  refer  it  to  Dr.  Ducarel ;  and  if 
^  '  Dr.  Ducarel  gave  the  answer  that  is  stated,  he  was  ill  advised. 
If  the  case  rested  there,  and  the  attorney  had  been  misled  by 
that  answer,  it  would  have  operated  differently  as  to  the  costs. 
But  it  is  in  evidence  that  he  had  the  fullest  information  after^ 
wards  that  the  archbishop  had  authorized  the  plaintiff  to  sue 
in  his  name.  And  therefore  I  am  of  opinion  that  the  rule 
should  be  discharged  with  costs,  to  be  paid  by  the  attorney 
for  the  defendant."    The  other  three  judges  concurred. 

[^The  authority  of  this  case  was  said  by  Sir  H.  Jenner(y) 
to  be  somewhat  shaken  by  the  case  of  Thomas  v.  The  Arch' 
bishop  of  Canterbury  {z),  decided  in  1787  by  Lord  Tburlow. 
In  this  case  an  administratrix  entered  into  the  usual  bond  in 
the  Prerogative  Court  to  exhibit  an  inventory  within  a  limited 
time ;  the  time  having  elapsed  without  an  inventory  being  ex- 
bibited,  a  creditor  put  the  bond  in  suit  in  the  name  of  the 
archbishop.  The  administratrix  filed  her  bill  for  an  injunc- 
tion, which  was  granted  on  the  terms  of  her  giving  judgment 
in  the  action,  which  was  to  stand  as  a  security  {of  the  costs  at 
law  and  in  equity,  (but  not  for  the  debt),  and  amending  the 
bill  by  submitting  to  account.  The  impression  of  Lord  Thur- 
low  clearly  was,  that  the  spiritual  court  had  a  discretion  in 
this  matter,  and  that  it  would  not  permit  the  action  to  be 
brought  if  the  executor  could  show  that  he  was  not  culpable. 
Sir  H.  Jenner  observed  that  he  did  not  know  any  case  in  which 
a  mandamushsLS  been  granted  from  the  Court  of  Queen's  Bench. 
Every  case  on  this  point  is  discussed  in  Archbishop  of  Qm* 
terbury  v.  Robertson  {a),  in  which  case  the  bond  had  been 
attended  with,  and  nominal  damages  recovered  as  to  the  non- 
delivery of  an  inventory.  Mr.  Baron  Bayley  in  that  case 
seemed  to  be  of  opinion  that  the  ecclesiastical  court  might 
limit  the  breaches  to  be  assigned.  In  a  recent  case  an  attempt 
was  made  to  put  the  bond  in  suit  without  having  obtained  any 
order  from  the  ecclesiastical  court,  but  Tiodal,  C.  J.,  refused 
to  decide  on  a  point  of  common  law  practice  on  a  most  impor- 
tant right  of  the  ecclesiastical  court,  observing,  that  tlie  proper 
way  would  be  to  proceed  by  mandamus  (b). 

[[It  seems  clear,  from  the  case  of  Crowley^  i^c,  v.  Chipp, 
i5c.{c),  that  the  present  learned  judge  of  the  Prerogative  Court 
does  not  consider  that  it  is  ex  debito  justiticB  to  permit  the 
bond  to  be  attended  with  for  the  purpose  of  being  put  in  suit 
In  this  case  the  administratrix  had  not  brought  in  an  inven- 
tory within  time  assigned  her  by  the  bond,  but  no  proceedings 
had  been  instituted  against  her,  and  the  judge  expressing  great 
unwillingness  under  any  circumstances  to  allow  the  bond  to 

(j/)  [Crowleif  undSharmanwChipp  3  Tyr.  390.1 

and  Tubby  1  Curteis,  459.]  (6)  [Archbithop  of  Canterbwy  v. 
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be  attended  with  upon  the  mere  non-delivery  (</)  of  uk  inventory ,  Ad«aMiti««- 

refused  to  make  any  order  till  the  parties  cited  the  administra^  lion  umi. 

trix  to  bring  in  an  inventory.    The  administratrix  did  after^ 

wards  bring  one  in^  and  then  the  court  dismissed  the  parties^ 

but  without  costs.     In  the  latest  case  on  this  subject,  A.  and 

B.  having  appointed  C.  their  attorney  for  Uie  purpose  of  takinff 

administration  with  the  will  annexed  of  D.  for  their  use  aoa 

benefit,  and  C.  having  taken  administration,  and  entered  into 

the  usual  bond  with  two  sureties,  the  court  refused  to  permit 

the  bond  to  be  attended  with  for  the  purpose  of  being  put  in 

suit  against  the  sureties  by  A.  and  B.,  they  never  having  called 

for  an  inventory  and  account  from  C,  md  having  aiven  him 

three  years  to  pay  the  balance  which  was  due  to  tnem  under 

the  administrationy  and  he  having  in  the  meantime  died  inioU 

vent(e).. 

\^In  the  goods  of  Joseph  HaU(f).  An  action  at  common  lav  Administra. 
beiog  brought  in  the  archbishop  s  name  by  the  administrator  ^^^^^'^ 
de  bonis  non  against  the  executors  of  the  original  administrator 
for  the  balance  of  the  intestate's  effects,  the  court  directed  the 
bond  given  by  the  original  administrator  to  be  attended,  but 
required  the  archbishop  to  be  indemnified  against  eosts,  as  the 
action  was  brought  in  his  name. 

\^Stanley  v.  Bemes.      In  an  administration  pendente  Ute  Adminittra. 
limited  to  recover  certain  sums,  and  granted  jointly  to  the  Jw^"*^"^ 
nominees  of  the  two  parties  in  the  suit,  the  court  will  not  dis^ 
pense  with  such  administrator's  entering  into  a  joint  bond  {g\ 

^Abbott  V.  Abbott.     Where  there  has  been  an  administra-  Adminiitn- 
tion  durante  minore  (Btate^  and  the  minor,  becoming  a  mayxtj  muJohi^ 
takes  upon  himself  the  administration,  he  must  give  security 
to  the  same  amount  that  the  former  administrator  atd:(A). 

[[If  administration  be  granted  to  a  person  out  of  England,  To  a  Fo- 
the  court  requires  that  the  sureties  to  the  bond  shall  be  resi-  "*8ner. 
^nt  within  the  kingdom  (i). 

QThe  opinion  of  Sir  George  Lee  (A),  that  a  creditor  had  Oradittn*. 
nothing  to  do  with  an  administration  bond,  and  had  no  in- 
terest  in  it,  seems  at  variance  with  that  of  Lord  Lyadhurst  (i), 
who  appears  to  consider  it  as  an  established  point,  that  a  cr^ 
ditor  ex  debito  justitia  may,  as  well  as  the  next  of  kin,  sue 
upon  the  administration  bond  in  the  name  of  the  ordinary ; 

(d)  [Though  this  was  a  hreach  of  (h)  [2  PhilL  578.] 

the  bond  accordmg  to  the  courts  of  (t)  iln  the  goods  of  O'E^frntf  1 

common  law,    Crowley  v.  Chipp,  1  Hagg.  316 ;  CamhUuo  v.  N^otto,  2 

CuTt  462;  and  vide  supra,  Greenside  Ada.  439.] 

V.  BensoHf  3  Atk.  262;  Archbishop  of  {k)  [Hughes  v.  CooA,  1  Lee,  386; 

Canterburu  v.  Robertson,  1  Cr.  &  ^t.  Hackman  v.  Black,  2  Lee,  2^1 ;  see 

690;  S.  C.  3Tyr.  390.]  also  Wallis  v.  Pipon,  Ambler,  183; 

(c)  IMurrai/  and  Mating  Y.M^lner-  Ashley  v.  Baillie,  2  Ves.  sen.  368.] 

heny  and  Impey,  I  Curt.  576,  580.]  (/)  [ArMishop  of  CtaUerhmry  v. 

(/)  [1  Hagg.  139J  Robertson,  1  Cr.  &  Mees.  711 ;  S.XL 

(g)  p  Hagg.  221.  J  l>r.417J 
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but  if  creditors  may  sue  on  the  bond  where  the  inventory  has 
not  been  delivered,  certainly  they  may  not  do  so,  assigning  for 
breach  the  non-payment  of  their  debt,  or  even  suggesting  a 
devastavit  (Z). 

[^It  must  be  remembered  that  the  bond  cannot  be  put  in 
suit,  nor  the  payment  of  it  enforced,  in  the  court  of  probate; 
its  practice  therefore  is,  not  to  pronounce  under  any  circum- 
stances the  bond  to  be  forfeited,  but  under  certain  circum- 
stances to  order  the  bond  to  be  attended  with  in  aid  of  justice 
in  another  court  (m).  The  mode  of  application  to  the  court  of 
probate  to  allow  the  bond  to  be  put  in  suit,  is  laid  down  by 
Sir  J.  Nicholl  in  Youmev.Skelton{n),  which  will  be  discussed 
below  under  the  title  Inventory. 

[[It  has  been  said  that  the  court  may  call  according  to  its 
discretion,  exercised  upon  the  circumstances  (o)  of  each  case, 
for  justifying  securities  to  the  bond  for  administration ;  but 
there  is  one  general  rule,  to  which  it  rarely  if  ever  allows  an 
exception,  viz.  to  require  the  securities  to  justify  where  there 
is  not  a  personal  service  of  the  decree  on  the  parties  having  a 
prior  claim  to  the  grant. 

[[It  should  be  also  observed  that  where,  in  the  ordinary 
course  of  practice,  securities  would  be  called  upon  to  justify, 
very  special  circumstances  must  be  stated  to  the  court  before 
it  allows  a  departure  from  its  rules  (^).  The  court  generally 
feels  bound  to  comply  with  the  request  of  the  next  of  kin,  that 
the  securities  should  be  ordered  to  justify,  though  it  may  be 
enough  that  they  do  so  to  the  amount  of  the  share  of  the  party 
excluded  from  the  grant  of  administration  (q). 

[[A  security  is  said  to  justify  when  the  party  tendering  the 
security  swears  that  he  is  now  worth  the  sum  for  which  ne  is 
bound  after  all  his  just  debts  are  paid  (r). — Ed.]] 

The  ordinary  cannot  repeal  an  administration  at  his  plea- 
sure (5). 

H.,  15  &  16  Car.  2,  Sands'  case{t).    Sir  George  Sands 

(/)  [^Archbishop  of  Canterbury  v.  ering  v.   Picker itigf    1   Hagg.  480, 

Robertson,  1  Cr.  &  Mees.  711 ;  6.  C.  legatee— £r  parte  Eoelyn,  2  MyL 

Tyr.  417.]  &  K.  4,   practice   as  to  temporary 

(;;i)  [  Younge  v.  Shelton,   3  Hagg.  administrator,  for  lunacy— court  re- 

688.]  quires  sureties  to  double  the  amount, 

(n)  [Ibid.]  and  justifying  securities.    Vide  supra, 

(0)  T Aitkin  v.  Ford,  3  Hagg.  194,  and  Hotoelly,  Metcalfe,  2  Add.  350; 

n.  (a). J  In  the  goods  of  Campbell^  2  Hagg. 

(p)  IHowell  V.  Metcalfe,  2  Add.  555.    The  court  objects  to  wtparatt 

348.]  bond,  Howell  v.  Metcalfe,  2  Add. 

(9)[Co/7/)mv.D(//on,4Hagg.376.]  350;  Stanley  v.  Benm^  1  Hagg.  221. 

ir)  [See  also  Taylor  v.  Diplock,  2  See  also  generally  on  the  sulject, 

ull.  1  -----  -       -         -  -  --_,-. 


PhiU.  280,  next  of  kin  administrator 
cum  test,  annexo — Friswdl  v.  Moore, 
3  PhiU.  139 ;  In  the  goods  of  Hard- 
stone,  1  Hagg.  487 ;  of  WiUiams,  3 
Hagg,  217 f  residuary  legatee— Pickr 


Bond  V.  Bond,  I  Lee,  429 ;  Allot  v. 
Allen,  2  Lee,  244.~£d.] 

(s)  Swin.  381  a. 

{t)  Raym.  93. 
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adtiiinistered  to  his  son,  and  afterwards  a  womati^  pretending*  ReTooitioa. 
to  be  his  wife,  sued  for  a  repeal ;  but  a  prohibition  was  grafted,  ' 

because  the  ordmary  had  aneldi^tion  to  grant  it  leither  to  the 
father  or  wife,  and  had  executed  his  power  by  granting  it  to  the 
fathier. 

But  where  a  feme  covert  died  intestate,  and  the  next  of  Idn 
to  her  obtained  administration,  and  the  husband  sued  foi*  a 
repeal,  a  prohibition  was  denied;  because  in  this  case  the 
ordinary  had  no  power  or  election,  to  grant  it  to  any  person 
but  to  the  husband  (u). 

And  the  rule  seemeth  to  be,  that  an  administration  may  be 
repealed,  although  not  arbitrarily;  yet*whete  ther^  sliall  be 
just  cause  for  so  doing,  of  which  the  temporal '  courts  are  to 

fudge,  as  if  the  administrator  should  become  lunatic,  or '  the 
ike.  So  if  the  next  of  kin,  at  the  time  of  the  death  of  the 
intestate^  happen  to  be  incapable  of  administering,  by  reason 
of  attaint  or  excommunication  (r),  and  the  ordinary  tsommit^  ii 
toaniother ;  if  he  afterwards  becomes  capable,  the  t)rdinary  may 
repeal  the  first  administration,  and -commit  it  to  the  next  of 
kin(u7).  '       ' 

f  \Aiid>  the  same  thing  is  much  more  to  be  said,  where  the  ad- 
miliistration  was  undue  ab  initio,  whether  as  -granted  to  other 
than  the  next  of  kin,  or  granted  by  an  incompetent  authority, 
or  inian  irr^ular  manner^  without  citing  those  who  ought  to 
have  been  cited  (x).  '  -     ,♦ 

»T.,.6Geo.  2,  Harrison  y.Weldoniy).  Walker  WeldoA* 
died  intestate^  leaving  Anne,  his  wife,  and  Ainphillis,  his  mster. 
The  sister  upon  the.  common  oathy  that  she  believed  h^  died* 
intiestate  without  wife  or  children,  obtained  administration. 
And  in  a  suit  to  repeal  it  as  obtained  by  surprise^  it  appeared: 
to  be  the  course  of  the  court  never; to  grant  it  to  the  next  of 
kin,  until  the  wife  is  cited.  The  sister  moved  for  a  prohibition, 
and  insisted  that  >  the  ordinary  had  executed  his  authority.  But 
the  court  held,  that  the  ordinary  could  not  be  said  to  have 
executed  his  Authority,  having  never  had  all  opportunity! to 
n^ke  th^^  election  ,wiich  the  statute  of  the  21  Hen.  8>^c-  6, 
gives  him;  that  it  was  incident  to  every  court,  to  rectify  misT- 
takesithey  were  led  int^)  by  the  misrepresentation  of  the  parties ; 
that  if  there  were  no  surprise  (of  wHich  the  fcocirt  below  was 
judge), there  ought  to  be  a  prohibition,  because  then,  thei  aami- 
nistration  will  have  been  duly  and  I'egul^rly  grapted ;  bu^  here 
WAS  a  plain  surprise,  and  therefore  they  denied  a  prohibition. 
And  it  is  said,  that  an  administration  may  be  repe^led^  with- 

(tt)M3Salk.  22.  '  .      .  ^  cbmrnimiratum.]     ^ 

(v)  f  All  ckil  penalties UttacbiDg  <i^  Gibsi  470/  '^' 

to  excommifoicatieD  are  takeb  away  {i)\  Gibs.  479 ;  <2  Bac.  Abr.  410»  ^ 

by  53  Geo.  3,  c  127.  ^SeelMe  Sx^  <v)  Str.  911.  \  ...    I 

VOL.  rv,  '  D  1>-  •' 
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out  any  sentence  of  revocation  to  be  given  in  any  spiritual 
court  or  otherwise ;  as  by  a  granting  a  new  administration  (2r). 

[[However,  the  established  practice  is,  to  call  in  and  revoke 
the  first  before  the  second  grant  is  issued  (a).  It  is  clear,  then, 
that,  on  just  ground,  letters  of  administration  may  be  called  in; 
and  it  remains  to  consider  what  have  been  oinsidered  just 
grounds  of  revocation  by  the  courts  of  probate. 

[[In  Wood  V.  Medley  {b)^  two  papers  having  been  pro^ 
pounded  by  an  executor  in  an  allegation  which  was  reje<^ted, 
and  administration  thereupon  taken  out  by  the  next  of  kin :  on 
a  legatee,  under  one  of  those  papers,  calling  in  the  administra- 
tion, and  the  administrator  appearing  under  protest,  the  protest 
was  allowed  to  stand  over  in  order  that  the  legatee,  on  snowing 
he  was  not  cognizant  of  the  former  proceedings,  might  bring 
in  an  allegation — the  appointment  of  the  executor  being  in  one 
paper,  the  interest  of  the  legatee  entirely  under  the  other,  and 
the  two  papers  not  being  necessarily  connected.  But  the 
legatee's  allegation  to  be  admissible,  must  show  by  affidavit 
that  facts  have  come  to  his  knowledge  since  the  rejection  of 
the  former  allegation ;  in  which  case  it  should  seem  the  exe- 
cutor might  repropound  them. 

Qln  Loton  v.  Lot^n  (c),  a  diocesan  administration,  obtained 
by  one  next  of  kin,  was  directed  to  be  brought  in,  and  pro- 
nounced null  and  void  on  the  prayer  of  the  next  of  kin,  who 
had  taken  out  a  prerogative  administration — ^the  diocesan  ad- 
ministrator being  personally  cited,  and  showing  no  cause  to  the 
contrary. 

[[In  Harris  and  Wiggins  v.  Milbum  {d)  an  administration 
(limited  to  see  proceedings  in  Chancery),  which  was  decreed 
on  the  next  of  kin  being  cited  and  after  due  inquiries  for  a 
will,  and  was  called  in  by  the  executors  of  a  will  not  produced 
till  long  after  directed  to  be  redelivered  out ;  and  the  executors, 
who  might  have  taken  an  et  cctterorttm  probate,  condemned  in 
costs.  Original  papers  brought  into  the  Registry  by  A.,  in  a 
suit  between  A.  and  B.,  as  to  the  will  of  C,  cannot  be  delivered 
out  to  D.  on  an  affidavit  of  D/s  attorney;  that  D.,  as  heir  at 
law  of  C,  was  in  possession  of  certain  premises,  and  that  these 
papers  were  muniments  of  the  title  thereto  (c).  Administration 
once  granted,  may  be  retracted  before  the  administration  has 
passed  the  seal  (/). 


(j?)  1  And.  303 ;  Law  of  Test.  476 ; 
[but  see  Fratt  v.  Stocke,  Cro.  Eliz. 
315;  Toller,  126.] 

{a)  [Toller,  126,  75;  Rains  v. 
Commiisartf  of  CatUerhury,  7  Mod. 
146.  It  has  been  seen  above  that  2  Hagg^82.] 
the  probate,  if  proved  in  common  form , 
may  be  called  in,  and  the  party  pro- 
pounding it  compelled  to  prove  per 


tettcs  in  solemn  form ;  vide  supra, 
W  [I  Hagg.  645.] 
(f)  [1  Hagg.  683.] 


(c/)  r2  Hagg.  62.] 

(e)  {In  the  goods  of  George  Ihdma^ 


(f)  IWeU  and  SmUh  v.  1fi%, 
3  PhiU.  379.] 
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[[/n  the  goods  of  Jenkins  (g).    An  administration  granted  RevocaUon. 
to  a  creditor,  who,  naving  settled  his  own  debt,  had  gone  away,  St".^'* 
was  revoked.     But  a  grant  made  to  one  creditor  shall  not  be 
revoked  for  one  to  a  larger  amount,  who  appears  subse-  ceoendiy  rot 
quently(A);   nor  generally,  when  made  to  a  younger  for  an  y^^yH^^^' 
elder  brother  (t);  nor  when  made  to  a  niece  for  a  nephew  (J); 
nor  where  two  have  equal  right,  shall  it  be  rejected  for  one  (A) ; 
nor  for  omission  to  bring  in  an  inventory  (/) ;  nor  always  on 
account  of  abuse  (m). 

rin  Phillips  V.  A  Icock  (ti),  a  husband  obtained  administration 
to  his  wife  as  dead  intestate.  Two  wills  were  afterwards  pro- 
duced. The  coiu*t  refused  to  revoke  the  administration  till 
one  of  the  wills  was  proved  to  be  good  in  law.  But  letters  of  Geoerjdiy  for 
administration  have  been  revoked  for  want  of  jurisdiction  (o),  SSSi."^**" 
by  reason  of  a  will  subsequently  found  (p) ;  of  fraud  {q) ;  of 
having  been  surreptitiously  obtained  (r) ;  of  an  erroneous  grant 
to  the  lesser  and  more  remote  interest  («). 

fThe  attomies  of  an  executrix,  having  withdrawn  from  the  condact  or 
suit  after  propounding  an  alleged  will,  and  suffered  a  next  of  Au^ney'' 
kin  to  take  administration,  were  held  under  the  circumstances  not  Jjj'* "® 
to  bar  that  executrix  from  calling  upon  the  next  of  kin  to  bring 
in  the  administration  and  repropounding  the  alleged  will  (t). 
But  in  ordinary  cases,  where  the  parties,  being  present,  de- 
clare they  proceed  no  further,  or  duly  authorize  a  proctor  to 
take  that  ^tep  for  them,  the  court,  as  far  as  it  legally  can,  will 
hold  them  bound  (tc). 

[[A  person  in  possession  of  an  interest  is  not  bound  to  pro-  interest  how 
pound  his  interest  till  the  party  calling  in  question  the  grant  K'^plSi*"  *^ 
has  first  propounded  and  proved  his  (r).     A  person  in  posses-  p®""**"*- 
sion  of  an  administration  may,  under  circumstances,  be  obliged 
to  proceed  pari  passu.    There  may  be  special  circumstances 
where  the  privilege  would  not  attach ;  but  public  inconvenience 
would  be  great,  if  parties  were  liable  to  be  called  upon  at  any 
period  to  propound  their  interest  by  those  who  may  have  no 
mterest  whatever  in  the  effects,     if  the  administrator  denies 
the  interest,  he  does  it  at  some  peril  of  costs ;  he  may  also  do 
it  at  some  inconvenience  to  himself,  that  of  delay ;  for  if  the 


(£)  [S^HiiU.  33.] 
438.] 


IDubois  V.    Trant,    12   Mod. 


(i)  [AyUffv.  Ayliff,  2  Keb.  812.] 

0)  XUiUy,  Bird,  Sty.  102.] 

{k)  {Taylor  v.  Shore,  T.  Jones,  161.] 

(/)  [Hi// v.BiW,  Sty.  102.] 

(w)  [Thomas  v.   Butler,  1  Vent. 

219.] 
(n)  [2  Lee,  97.] 
(o)  [Burrell  v.   Eastlmo,    1   Lee, 

159.] 
(p)  [Caro/ttf  V.  Lynch,l  Lee,  169; 

Aac«r  V.  Bussell,  I  Ue,  167.] 


(f)  IDrutnmond  v.  Hamilton,  I 
Lee,  357 ;  Smith  v.  Cony,  ibid.  418 ; 
Cornish  v.  Cornish,  ibid.  14.] 

(r)  ILord  Trimlestown  v.  Lady 
Trimlestown,  3  Hagg.  243.] 

(s)  {Burgis  by  his  guardian  v. 
Burgis,  1  Lee,  121 ;  Pringle  v. 
Brot&n,  ibid.  123;  Trower  and  Smed- 
ley  V.  Cox,  1  Add.  219.] 

{0  [1  Add.  219.] 

(m^  tlbid.] 

(v)  [Dabhs  v.  Chisnmn  and  Jennert 
V.  BeSuchamp,  1  Phill.  155;  Hibben 
y.  Qdemberg,  I  Fhill.  166.1 


( 


made. 
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adverse  interest  should  be  established^  he  will  be  liable  to  be 
put  on  the  proof  of  his  own^  after  considerable  loss  of  time; 
for  it  cannot  be  maintained,  that  possession  of  an  administra- 
tion obtained,  without  others  being  parties,  either  actually  or 
virtually,  to  the  grant,  can  conclude  those  parties.  Indeed, 
this  is  admitted,  by  putting  the  other  party  upon  proof  of  his 
interest  (z). — Ed.]] 


VI.  Of  the  Duty  of  Executors  and  Administrators  in 
making  an  Inventory^  and  aetting  in  the  Effects  of  the 
Deceased    \^Vide  infra,  "  Account**] 

Adminitter.        QAccording  to  the  old  practice  of  the  Prerogative  Court  of 
Invent^      Canterbury,  an  inventory  was  required  to  be  exhibited  before 


probate  ;  but  this  has  fallen  into  desuetude,  and  the  court  will 
not  now  call  for  one  ex  officio  (a),  except  at  tlie  instance  of  a 
party  having  a  probable  or  contingent  interest  in  the  pro- 
perty (6).— Ed.]] 

At  the  time  of  probate  or  administration  granted,  it  is 
required  that  the  executor  or  administrator  produce  an  inven- 
tory of  the  goods,  chattels,  and  credits  of  the  deceased ;  and 
at  the  same  time  he  maketh  oath  that  he  will  exhibit  such 
(further)  inventory  into  the  court  as  he  shall  thereafter  be 
lawfully  required  to  do. 

[[It  is  a  matter  of  duty  in  the  executor  or  administrator  to 
deliver  an  account  and  inventory  when  properly  called  upon 
for  that  purpose ;  and  in  order  to  exonerate  himself  from 
liability,  it  is  always  most  prudent  to  exhibit  it  before  a  final 
settlement  (c).  An  administrator  pendente  lite  is  bound  to 
exhibit  an  account  or  inventory  (d). — Ed.]] 

And  it  is  said  that  if  an  executor,  without  making  an  inven- 
tory, shall  intermeddle  himself  with  the  administration  of  the 
goods  of  the  deceased  (except  in  certain  cases,  as  for  the 
expenses  of  the  funeral,  for  insinuation  of  the  testament,  for 
making  the  inventory,  for  the  necessary  preservation  of  the 
goods)  shall  be  bound  to  answer  to  every  one  of  the  creditors 
his  whole  debt  (e). 

Also  it  is  said,  that  every  legatary  may  recover  his  whole 
legacy  at  his  hands ;  for  in  this  case  the  law  presumeth  that 
there  are  sufficient  goods  to  pay  all  the  legacies,  and  that  the 
executor  doth  secretly  and  fraudulently  subtract  the  same. 
Whereas  otherwise  the  executor  is  presumed  not  to  have  any 

(z)  IDabbs  v.   Chapman^  1  Phill.  cited.— Ed.] 
164,  Sir  J.  Nicholl.]  (c)   \Ketmy  v.  Jackion^   1  Hagg. 

{a)  [Though  it  may  do  so,  Phd-  106 ;    nockman  v.  Black,    2  Lee, 

lips  V.  Bignell,  I  Phill.  140 ;  Jn  the  252.] 
goods  of  WiUiams,  3  Hagg.  217.]  (rf)  [Brotkerton  v.  HelUer,  2  Lee, 

.  (b)  f  Sec  below,  PhUUps  v.  Bignell,  131.] 
1  FbOl.  239,  and  tVie  csoea  Vlbst«       Ve^  %^rai.  228^229;  AOmiii,  107. 
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more  goods  which  were  the  testator's  than  are  described  in 
the  inventory,  the  same  being  lawfully  made  (/). 

And  therefore  if  any  creditor  or  legatary  doth  affirm  that  the 
testator  had  any  more  goods  than  are  comprised  in  the  inven- 
tory, he  must  prove  the  same,  otherwise  the  judge  is  to  give 
credit  to  the  inventory  being  made  in  due  form  of  law  (g). 

And  such  executor  is  also  further  punishable  at  the  discre- 
tion of  the  ordinary  by  the  constitution  here  next  following ; 
and  therefore  it  concemcth  the  executor  that  he  do  not  admi- 
nister the  goods  of  the  deceased  until  he  hath  caused  an  inven- 
tory to  be  made ;  for  howsoever  the  act  of  him  that  is  named 
executor  is  said  to  hold  in  law,  before  the  proving  of  the  will 
and  the  making  of  the  inventory,  nevertheless  he  that  so  pre- 
sumeth  to  meddle  and  administer  as  executor  before  he  maketh 
an  inventory,  is  subject  to  ecclesiastical  punishment,  unless  it 
be  for  doing  such  things  as  cannot  be  deferred  till  the  inventory 
be  made ;  as  for  intermeddling  about  the  funeral,  or  disposing 
of  such  things  as  cannot  be  preserved  by  keeping,  or  such 
like  (A). 

By  a  constitution  of  Othobon(i),  ''The  executors  of  testa-  Lawsrcqair- 
ments,  before  they  shall  intermeddle  with  the  administration  of  {J*  « i«  "eiJ. 
the  goods,  shall  make  an  inventory  in  the  presence  of  some  ^^y* 
credible  persons  who  shall  competently  understand  the  value 
of  the  deceased's  goods ;  and  the  same  shall  exhibit  unto  the 
ordinary;  and  if  any  shall  presume  to  administer  without  such 
inventory  made,  he  shall  be  punished  by  the  discretion  of  his 
ordinary." 

And  by  a  constitution  of  Archbishop  Stratford  (A)  it  is 
ordered  as  follows :  "  We  do  enjoin  that  no  executor  of  any 
testament  shall  be  permitted  to  administer  of  the  testator's 
goods,  unless  he  first  make  a  faithful  inventory  of  the  said 
goods ;  the  funeral  expenses,  and  the  expenses  about  the 
inventory,  only  excepted.  And  the  same  inventory  shall  be 
delivered  to  the  ordinary  within  a  time  to  be  appointed  by  his 
discretion." 

And  by  the  statute  of  the  21  Hen.  8,  c.  5,  s.  4,  "  The  exe- 
cutor and  executors  named  by  the  testator  or  person  deceased, 
or  such  other  person  or  persons  to  whom  administration  shall 
be  committed  where  any  person  dieth  intestate,  or  by  way  of 
intestate,  calling  or  taking  to  him  or  them  such  person  or  per- 
sons, two  at  the  least,  to  whom  the  person  so  dying  was 
indebted,  or  made  any  legacy;  and  upon  their  refusal  or 
absence,  two  other  honest  persons,  being  next  of  kin  to  the 
person  so  dying ;  and  in  their  default  and  absence,  two  other 
nonest  persons ;  and  in  their  presence,  and  bv  their  discretions, 
shall  make  or  cause  to  be  made  a  true  and  perfect  inventory 

(/)  Swin.  228,  229 ;  Toth.  183 ;        (A)  Swin.  424. 
12  Mod.  346.  (i)  Athon,  107. 

(g)  Swin.  426.  {k)  Lind.  176. 
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of  all  the  goods,  chattels,  wares,  merchandizes,  as  well  moveable 
as  not  moveable  whatsoever,  that  were  of  the  said  person  so 
deceased :  and  the  same  shall  cause  to  be  indented,  whereof 
the  one  part  shall  be  by  the  said  executor  or  executors,  admi- 
nistrator or  administrators,  upon  his  or  their  oath  or  oaths,  to 
be  taken  before  the  said  bishops  or  ordinaries,  their  officials 
or  commissaries,  or  other  persons  having  power  to  take  probate 
of  the  testaments,  to  be  good  and  true,  cfelivered  into  the  keep- 
ing of  the  said  bishop,  ordinary,  or  other  person  as  aforesaia; 
and  the  other  part  thereof  to  remain  with  the  said  executor  or 
executors,  administrator  or  administrators.  And  no  bishop, 
ordinary,  or  other  whatsoever  person,  having  authority  to  take 
probate  of  testaments,  on  pain  in  this  statute  contained,  shall 
refuse  to  take  such  inventory  to  him  presented  or  tendered  to 
be  delivered  as  aforesaid." 

Swinburne  says(/),  if  the  executor  enter  to  the  testator^s 
goods,  and  will  make  no  inventory  thereof,  then  may  every 
legatary  recover  his  whole  legacy  at  his  hands;  for  in  this 
case  the  law  presumeth  that  there  are  sufficient  goods  to  pay 
all  the  legacies,  and  that  the  executor  doth  secretly  and  fraudu- 
lently subtract  the  same ;  whereas  otherwise  the  executor  is 
presumed  not  to  have  any  more  goods  which  were  the  testa- 
tor's than  are  described  in  the  inventory,  the  same  being  law- 
fully made. 
Neglect  of         In  the  case  of  The  Corporation  of  ClergymefCs  Sons  v. 
vemory  !c.*     Swainsou,  Mar.  5,  1747(i7i),  where  the  executors  made  no  in- 
ih?  T^nl'^orai  ^cntory,  but  paid  interest  for  a  legacy  during  their  lives,  it  was 
Co*'ariI™*^*^'^*  decreed  by  the  Lord  Chancellor  Hardwicke,  that  this  shall  be 
evidence  of  assets  ;  and  he  would  not  put  the  plaintiffs  to  take 
a  strict  account  of  the  assets  of  the  testator,  as  there  cannot 
now  be  a  personal  examination  of  the  executors.     And  he  said, 
nothing  is  more  necessary  than  to  keep  executors  to  deliver 
inventories. 

And  in  the  case  of  Orr  v.  Kaines,  Mar.  1750(n),  where  the 
executor  paid  several  legacies  in  full  and  died,  having  made  no 
inventory,  it  was  decreed  by  Sir  John  Strange,  Master  of  the 
Rolls,  that  his  representatives,  having  assets  of  the  said  exe- 
cutor, shall  pay  the  rest.  Not  exhibiting  an  inventory,  he 
said,  which  every  executor  ought  to  do,  especially  in  a  dencient 
estate,  is  an  imputation  upon  him ;  and  tnough  not  conclusive 
evidence,  yet  always  inclines  the  court  to  bear  harder  upon  an 
executor,  because  he  may  at  any  time  relieve  himselt  by  an 
inventory,  if  he  finds  the  estate  deficient.  He  is  admitted 
both  at  law  on  plea  of  plene  administramt,  and  in  equity  on 
account  of  assets,  to  show  that  the  mone3r.  for  which  by  solemn 
inventory  on  oath  he  has  charged  himself  has  by  accident,  as 

(/)  Swin.  228.  Blatch,   5  Ves.  113;    Bttddkmtc  v. 

(m)  1  Ves.  75.  Hunter,  1  Cox,  342.] 

(n)  2  Ves.  193,   [See  Abo  Ucx  \, 
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perhaps  failure  of  some  great  merchant,  not  come  to  his  hands; 
so  that  the  inventory  not  being  finally  binding,  is  one  reason 
why  he  ought  to  exhibit  one.  Besides,  every  executor  ought, 
after  debts  and  funeral  expenses,  to  see  what  remains  for  lega- 
tees ;  and  if  not  enough  for  all,  should  make  an  estimate,  and 
pay  all  in  proportion ;  whereas  in  the  present  case,  the  exe- 
cutor having  paid  the  rest  in  Aill,  is  the  strongest  evidence 
against  him.  The  rule  is,  that  whenever  an  executor  pays 
a  legacy,  the  presumption  is,  he  hath  sufficient  to  pay  all 
legacies ;  and  the  court  will  oblige  him,  if  solvent,  to  pay  all  the 
rest,  and  not  permit  him  to  bring  a  bill  to  compel  the  legatee, 
whom  he  voluntarily  paid,  to  refund  ;  although  if  the  executor 
proves  insolvent,  so  that  there  is  no  other  way,  the  court  will 
admit  a  bill  by  the  other  legatees  to  compel  that  legatee  to 
refund.  But  that  is  not  the  case  here ;  for  the  executor  appears 
to  have  been  solvent ;  and  he  hath  acted  so  as  that  the  court 
vnll  presume  him  to  have  received  assets  sufficient  for  all  the 
legacies. 

By  ffoods  in   the   aforesaid  constitutions  and  statute  are  Thingiioiw 
included  all  the  testator's  cattle,  as  bulls,  cows,  oxen,  sheep,  Kijiorjlll 
horses,  swine,  and  all  poultry,  household  stuff,  money,  plate,  Oood«(o).* 
jewels,  com,  hay,  wood  severed  from  the  ground,  and  such 
like  moveables  (p). 

Chattels  comprehend  all  goods,  moveable  and  immove-  Chmteis. 
able,  except  such  as  are  in  nature  of  freehold,  or  parcel  of  it. 
And  chattels  are  either  personal  or  real:  personal  are  such  as 
belong  immediately  to  the  person  of  a  man ;  and  for  which, 
if  they  be  any  way  injuriously  withheld  from  him,  he  hath  no 
other  remedy  but  by  personal  action.  Chattels  real  are  such 
as  either  appertain  not  immediately  to  the  person,  but  to  some 
other  thing  by  way  of  dependency,  as  a  box  with  charters  of 
land ;  or  such  as  are  issuing  out  of  some  immoveable  thing,  as 
a  lease,  or  rent  for  term  of  years ;  and  chattels  real  concern 
the  redty,  lands  and  tenements,  interest  in  advowson,  in  sta- 
tutes merchant,  and  the  like  (q). 

But  fishes  in  a  pond,  conies  in  a  warren,  deer  in  a  park, 
pigeons  in  a  dove-house,  where  the  testator  had  the  inheritance, 
or  but  for  life,  in  the  pond,  warren,  park,  and  dove-house,  are 
not  chattels  at  all,  nor  go  to  the  executor,  but  to  the  heir  with 
the  inheritance ;  and  therefore  they  are  not  to  be  put  in  the 
inventory  of  the  goods  and  chattels  of  the  party  deceased  (r). 
But  if  the  testator  have  any  tame  pigeons,  deer,  rabbits,  phea- 
sants, or  partridges,  they  shall  go  to  the  executors ;  and  though 
they  were  not  tame,  yet  if  they  were  kept  alive  in  any  room, 
cage,  or  such  like  place;   so  fish  in  a  trunk;   also  young 

(o)  [See  Hendren  v.  Shaw,  1  Lee,  &c. — Ed.] 

61,  ror  particulars  of  inventory.  Vide  (p)  Law  of  Test  379. 

supra,  "  Of  what  Things;*  p.  86,  90;  C^)  1  Inst.  118. 

and  "Form  and  Manner;*  p.  201,  (r)  Went.  52;  Swin.  422. 
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pigeons,  though  not  tame,  being  in  the  dove-house,  and  not 
able  to  fly  out  (t). 

Also  hounds,  greyhoundsj  qmniels,  and  the  like,  as  they 
may  be  valuable,  and  may  serve  not  only  for  delight  but  for 
profit,  shall  go  to  the  executors  (u). 

Debts  which  the  deceased  owed  to  others  ought  not  be  put 
in  the  inventory,  because  they  are  not  the  goods  of  the  de- 
ceased, but  of  other  persons  (a:).  Yet  they  may  be  put  in,  if 
it  shall  seem  expedient  (y).  And  this  the  rather,  in  case  the 
clear  value  of  the  goods  and  chattels,  (the  debts  owing  by  die 
deceased  being  deducted),  shall  not  exceed  the  sum  of  402., 
thereby  the  better  to  ascertain  the  mortuary. 

And  if  these  debts  shall  be  put  into  the  inventory,  the  ordi- 
nary shall  do  well  to  make  diligent  examination,  whether  the 
testator  did  owe  any  such,  that  uiereby  the  legataries,  and  chil- 
dren of  the  deceased,  and  others,  may  not  be  defrauded  of  theur 
just  due,  by  any  false  pretence  thereof  (ar). 

Lindwood  says,  that  debts  owing  to  the  deceased,  of  which 
there  is  not  any  writing  or  obligation,  ought  not  to  be  put  into 
the  inventory  before  they  be  received ;  because,  before  that,  they 
arc  not  found  to  be  debts,  at  least  so  as  they  may  be  handled 
or  taken  hold  of.  But  afterwards,  when  such  debts  are  re- 
ceived, they  ought  to  be  put  into  the  inventory  as  goods  newly 
accruing  (a). 

But  unless  they  be  bad  debts,  it  seemeth  best  to  insert  them, 
and  even  if  they  be  bad  debts,  or  desperate,  yet  they  may  be 
inserted,  specifying  them  as  such.  And  if  in  the  course  of 
administration  they  shall  be  recovered,  then  they  shall  be  ac- 
counted for  in  like  manner  as  the  rest  of  the  personalty ;  and 
if  they  cannot  be  recovered,  or  so  much  of  them  as  cannot  be 
recovered,  shall  not  be  accounted  for  as  any  part  of  the  goods 
of  the  deceased. 

All  leases  for  years  the  executors  shall  have,  and  therefore 
leases  ought  not  to  be  omitted  forth  of  the  inventory  (fe). 

If  a  devise  be  of  land  to  one  and  the  heirs  of  his  body  for 
five  hundred  years,  this  is  a  lease  for  years,  and  therefore  the 
executor  shall  have  it ;  and  the  reason  is,  because  an  estate  tail 
cannot  be  made  of  a  term  (c). 

[[The  ecclesiastical  court  has  no  jurisdiction  to  direct  an 
inventory  of  a  leasehold  estate  under  lives  which  is  held  on  a 
mortgage  (rf).  —Ed.]] 

Estates  pur  autre  vie,  that  is,  estates  held  by  lease  during 
the  life  of  another  person,  ought  also  to  be  put  into  the  inven- 


(t)  Law  of  TcBt  379. 

(u)  Ibid. 

(x)  Lind.  176. 

(y)   Ibid. 

(z)  Swin.423. 


(fl)  LiDd.  176. 

(6)  lRoUe'8Abr.915;  Swin.42]. 

(c)  1  RoUe's  Abr.  915. 

(d)  ISavUk  V.  Morgan,   I   Lee, 
431.] 
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tory,  the  same  being  made  distributable  by  the  statute  of  the 
14  Geo.  2,  c.  20. 

Before  this  statute,  such  estates  were  only  assets  for  pay- 
ment of  debts  by  29  Car.  2,  c.  3,  but  not  of  legacies,  except 
particularly  derived  thereout,  nor  were  they  distributable,  and 
therefore  they  needed  not  to  be  put  in  the  inventory  (c). 

Also  the  executor  shall  have  all  lands  extended  on  any  judg-  B«teqt. 
ment,  statute,  or  recognizance  (/). 

Also  the  executors  shall  have  all  arrearages  of  rent  due  at  ^n** 
the  death  of  the  testator,  and  therefore  the  same  shall  be  put  in 
the  inventory  (g), 

[[In  Pitt  (by  her  guardian)  v.  Pitt  (A),  an  administratrix  to  J^^^'^JjJJJ^ 
the  effects  of  a  ropemaker  was  directed  to  include  in  her  ac-  ****""  **"* 
counts  the  profits  arising  from  four  apprentices,  and  to  give 
security  to  the  full  amount  of  the  inventory.  She  was  allowed, 
however,  her  claim  for  mourning,  but  the  court  cannot  call 
for  an  account  of  the  profits  subsequently  to  the  death  of  the 
testator  (i).— Ed.]] 

Com  growing  upon  the  ground  ought  to  be  put  into  the  ^oroiher 
inventory,  seeing  it  belongeth  to  the  executor;  but  not  the  growKg. 
grass  or  trees  so  growing,  which  belong  to  the  heir,  and  not 
to  the  executor  (A). 

Also  hops,  though  not  sown,  if  planted ;  and  saffron  and 
hemp,  because  sown,  shall  so  to  the  executors  (Z). 

But  Mr.  Wentworth  thinks,  that  roots  in  gardens,  as  carrots, 
parsnips,  turnips,  skirrets,  and  such  like,  shall  not  go  to  the 
executor,  but  to  the  heir,  because  they  cannot  be  tsdken  with- 
out digdng  and  breaking  the  soil  (m). 

But  Lord  Coke  says,  that  if  the  testator  shall  set  roots,  his 
executors  shall  have  that  year's  crop  (w). 

If  a  man  be  seised  for  life  or  in  fee  or  tail  in  his  own  right, 
or  in  the  right  of  his  wife,  or  for  years  in  the  right  of  his  wife, 
and  sows  the  ground  with  corn,  but  dies  before  it  is  ripe,  his 
executors  shall  have  it,  and  not  the  wife  or  heir ;  but  grass  ready 
to  be  cut  for  hay,  apples,  pears,  and  other  fruit  on  the  trees, 
shall  not  go  to  the  executors.  And  the  reason  of  the  difference 
is,  because  the  former  comes  not  merely  from  the  soil,  without 
the  industrv  or  manurance  of  man,  as  the  latter  doth  (o). 

Yet  if  a  lessee  at  will  sows  the  land  with  hay  seed,  and  by 
this  increases  the  grass,  and  the  lessor  enters  and  ejects  him, 
the  lessee  shall  not  have  it  {p). 

(e)  Oldham  V.  Picker ingf  2  Salk.        (i)   {^Pitt,QmgaeeofWoodhitm,y, 

4^.    As  to  these  estates,  vide  supra.  Wood/lam^  1  Hagg.  250.] 
"  Of  what  Things,"  [and  Section  3  of        (k)  Swin.  421 . 
the  New  Will  Act,  p.  263.]  (/)    Law  of  Test  380. 

(/)  Law  of  Test.  378.  (m)  Wentw.  61, 62. 


(g)   Ibid.  (n)   1  Inst.  55. 

(A)  [2  Lee,  508.]  (o)  LawofTesi 

(p)  1  Inst  56. 
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But  for  cloveTy  saint  foin,  and  the  like«  the  reason  of  ma- 
nurance,  labour,  and  cultivation,  is  the  same  as  for  com,  but 
no  case  hath  occurred  wherein  these  matters  have  come  in 
question ;  this  kind  of  husbandry  haying  been  in  use  only  of 
late  years. 

If  the  wife  had  a  lease  for  years  as  executrix,  and  the  hus- 
band sows  the  ground  with  corn,  and  dies  before  it  is  ripe,  the 
corn  shall  go  to  his  executors,  at  least  so  much  as  is  more  than 
the  yearly  rent  of  the  land ;  but  if  the  husband  and  wife  were 
joint  tenants  of  the  land,  she  shall  have  the  com,  and  not  bis 
executors  (q). 

If  a  parson  sows  his  glebe  land,  and  dies  before  severance, 
and  after,  his  successor  is  admitted,  instituted  and  inducted 
before  the  com  is  cut ;  it  shall  go  to  the  executors  or  adminis- 
trators of  the  deceased,  who  must  pay  tithes  thereof  to  the  suc- 
cessor (r). 
Thiogiaffixed  Things  that  are  affixed  to  the  tenement,  and  are  made  parcel 
how.*  ^**'  of  the  freehold,  ought  not  to  be  put  in  the  inventory,  because 
these  belong  to  the  heir,  and  not  to  the  executor  («)• 

And  therefore  the  glass  annexed  to  the  windows  of  the  house, 
because  they  are  parcel  of  the  house,  shall  descend  as  parcel  of 
the  inheritance  to  the  heir,  and  the  executors  shall  not  have  it 
And  although  the  lessee  himself  at  his  own  cost  do  cause  the 
glass  to  be  put  into  the  windows,  yet  the  same  being  parcel 
of  the  house,  he  cannot  take  the  same  away  afterwards,  without 
danger  of  punishment  for  waste.  Neither  is  there  any  material 
difterence  in  law  whether  the  glass  were  annexed  to  the  window 
with  nails,  or  in  other  manner,  either  by  the  lord,  or  by  the 
tenant,  for  being  once  affixed  to  thefreehold  the  same  cannot  be 
removed  by  the  lessee,  but  shall  belong  to  the  heir,  and  not  to 
the  executors;  and  therefore  the  same  is  not  to  be  put  into  the 
inventory  as  part  or  parcel  of  the  goods  of  the  deceased  (^). 

The  like  may  be  concluded  of  wainscot^  that  it  ought  not  to 
be  put  into  the  inventory  as  parcel  of  the  goods  of  the  de- 
ceased, for  being  annexed  unto  the  house,  eitner  by  the  lessor 
or  by  the  lessee,  it  is  parcel  of  the  house.  And  there  is  no 
difference  whether  it  be  affixed  with  great  nails  or  little  nails, 
or  by  screws,  or  irons  thrust  through  the  posts  or  walls  of  the 
house,  for  howsoever  it  be  affixed,  either  in  manner  aforesaid, 
or  in  any  other  manner,  it  is  parcel  of  the  freehold,  and  if  the 
executors  shall  remove  it  they  are  punishable  for  the  8ame(tt). 
And  not  only  glass  and  wainscot,  but  any  other  such  like 
thing,  affixed  to  the  freehold  or  to  the  ground,  with  mortar  and 
stone,  as  tables  dormant,  leads,  mangers,  and  such  like,  for 
these  belong  to  the  heir,  and  not  to  the  executor,  and  there- 

(g)  Law  of  Test.  380.  (0  Swin.  421. 

(r)  lRolle'8Abr.655.  (u)  Ibid. 

(s)  Swin.  421. 
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fore  they  are  not  to  be  put  in  the  inventory  of  the  deceased*s 
goods  (ar). 

So  also  of  mill-stones,  anvils,  doors,  keys,  window  shutters,  Thing* aoixed 
none  of  these  be  chattels,  but  parcel  of  the  freehold,  or  thereto  {.om.*  ^^*' 
pertaining,  and  therefore  shall  not  go  to  the  executors  (y). 

An  executor  taking  away  a  furnace,  which  was  set  in  the 
middle  of  an  house  and  not  fixed  to  any  wall,  the  heir  brought 
an  action  of  trespass  against  him,  and  it  was  adjudged  for  the 
heir  that  this  should  go  as  part  of  the  freehold  and  inheritance 
of  the  heir.  But  in  the  case  of  Day  v.  Austin,  Walmsley  said, 
that  Lord  Dyer's  opinion  was,  that  where  the  furnace  is  not 
affixed  to  the  wall,  the  lessee  might  within  his  term  take  it 
away,  but  not  if  it  was  fixed  to  the  wall,  for  there  it  would 
strenghten  the  house  {z). 

Pictures  and  glasses,  though,  generally  speaking,  not  part 
of  the  fireehold,  yet  if  put  up  instead  of  wainscot,  or  where 
otherwise  wainscot  would  have  been  put,  shall  go  to  the  heir, 
for  the  house  ought  not  to  come  to  the  heir  maimed  or  dis- 
figured (a). 

But  in  the  case  oi  Harvey  v.  Harvey,  M.,  14  Geo.  2  (J),  in 
trover,  by  the  executor  against  the  heir,  it  was  held  by  Lee, 
Chief  Justice,  that  hangings,  tapestry,  and  iron  bachs  to  chim- 
nies,  belong  to  the  executor,  who  recovered  accordingly  against 
the  heir. 

And  the  law  seemeth  now  to  be  held  not  so  strict  as  for- 
merly, and  if  these  things  can  be  taken  away  without  prejudice 
to  the  fabric  of  the  house,  it  seemeth  that  the  executor  shall 
have  them :  as  tables,  although  fastened  to  the  floor ;  furnaces, 
if  not  made  part  of  the  wall ;  grates,  iron  ovens,  jacks,  clock 
cases,  and  such  like,  although  fixed  to  the  freehold  by  nails  or 
otherwise  (c). 

Lawton  v.  Lawton,  Dec.  14,  1743  (rf).  The  question  was, 
whether  ?l  fire-engine,  set  up  for  the  benefit  of  a  colliery  by  a 
tenant  for  life,  shall  be  considered  as  personal  estate,  and  go 
to  his  executor,  or  fixed  to  the  fireehold,  and  go  to  a  remain- 
der-man. For  the  plaintiff,  who  was  a  creditor  of  the  tenant 
for  life,  evidence  was  read  to  prove  that  the  fire-engine  was 
worth,  to  be  sold,  350/. ;  and  that  it  is  customary  to  remove 
them  ;  and  that  in  building  of  sheds  for  securing  the  engine, 
they  leave  holes  for  the  ends  of  timber,  to  make  it  more  com- 
modious for  removal ;  and  that  they  are  very  capable  of  being 
carried  from  one  place  to  another.  And  it  was  argued,  that 
the  testator  was  dead  greatly  indebted ;  and  it  would  be  hard, 
when  he  has  been  laying  out  his  creditors'  money  in  erecting 
this  engine,  that  they  should  not  have  the  benefit  of  it,  but 

(jr)  Swin.  421.  380,  381. 

(y)  Weut.61.  (6)  Str.  1141. 

W  Law  of  Tert.  380.  (c)  [11  Vin.  Abr.  144.] 

-  (tf)  2  Vera.  568;  Law  t^  Test.        (d)  3  Atk.  1^. 
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Tiiin«»affixed  that  the  strict  rule  of  law  should  take  place.  And  it  was  com- 
hiuL  ^^^  pared  to  the  case  of  a  cider-mill,  which  is  let  in  very  deep  into 
the  ground,  and  is  certainly  fixed  to  the  freehold ;  and  yet 
Lord  Chief  Baron  Comyns,  at  the  assizes  at  Worcester,  upon 
an  action  of  trover  brought  by  the  executor  against  the  heir, 
was  of  opinion  that  it  was  personal  estate,  and  directed  the 
junr  to  find  for  the  executor.  On  the  other  hand,  for  the 
defendant,  evidence  was  produced  to  show  that  the  engine 
cannot  be  removed  without  tearing  up  the  soil,  and  destrojring 
the  brick-work.  By  the  Lord  Chancellor  Hardwicke :  "  This 
is  a  demand  by  a  creditor  of  Mr.  Lawton,  who  set  up  the  fire- 
engine,  to  have  the  fund  for  payment  of  debts  extended  as  much 
as  possible.  It  is  true,  the  court  cannot  construe  the  fund  for 
assets  further  than  the  law  allows ;  but  they  will  do  it  to  the 
utmost  they  can  in  favour  of  creditors.  This  brings  on  the 
question  of  the  fire-engine,  whether  it  shall  be  considered  as 
personal  estate,  and  consequently  applied  to  the  increase  of 
assets  for  payment  of  debts.  Now  it  appears  in  evidence  that 
in  its  own  nature  it  is  a  personal  moveable  chattel,  taken  either 
in  part  or  in  gross,  before  it  is  put  up.  But  then  it  is  insisted 
that  fixing  it  in  order  to  make  it  work,  is  properly  an  annexation 
to  the  freehold.  To  be  sure  in  the  old  cases  they  go  a  great 
way  upon  the  annexation  to  the  freehold ;  and  so  long  ago  as 
Henry  tlie  Seventh's  time,  the  courts  of  law  construed  even  a 
copper  and  furnaces  to  be  part  of  the  freehold.  Since  that 
time,  the  general  ground  the  courts  have  gone  upon  of  relaxing 
this  strict  construction  of  law  is,  that  it  is  for  the  benefit  of  the 
public  to  encourage  tenants  for  life,  to  do  what  is  advantageous 
to  the  estate  during  their  term.  What  would  have  been  held 
to  be  waste  in  Henry  the  Seventh's  time,  as  removing  wainscot 
fixed  only  by  screws,  and  marble  chimney-pieces,  is  now 
allowed  to  be  done.  Coppers,  and  all  sorts  of  brewing  vessels, 
cannot  possibly  be  used  without  being  as  much  fixed  as  fire- 
engines;  and  in  brewhouses  especially,  pipes  must  be  Idd 
through  the  walls,  and  supported  by  walls ;  and  yet,  notwith- 
standing this,  as  they  are  laid  for  the  convenience  of  the  trade, 
landlords  will  not  be  allowed  to  retain  them.  This  being  the 
general  rule,  consider  how  the  case  stands  as  to  the  engine 
which  is  now  in  question.  It  is  said  there  are  two  maxims 
which  are  strong  for  the  remainder-man :  first,  that  you  shall 
not  destroy  the  principal  thing,  by  taking  away  the  accessory 
to  it.  And  this  is  very  true  in  general,  but  doth  not  hold  in 
the  present  case ;  for  the  walls  are  not  the  principal  thing,  as 
they  arc  only  sheds  to  prevent  any  injury  that  might  otherwise 
happen  to  it.  Secondly,  it  has  been  said,  that  it  must  be 
deemed  part  of  the  estate,  because  it  cannot  subsist  without  it. 
Now  collieries  formerly  might  be  enjoyed  before  the  invention 
of  engines ;  and  therefore  this  is  only  a  question  of  nugus  and 
minus,  whether  it  U  moie  ot  \q^  coEciN^YOfiat  for  the  collieiy* 
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There  is  no  doubt  but  the  case  would  be  very  clear  as  between  TbiogsaAxcd 
landlord  and  tenant.   It  is  true^  the  old  rules  of  law  have  indeed  hoM.*  ^^ 
been  relaxed  chiefly  between  landlord  and  tenant,  and  not  so  "~ 

frequently  between  an  ancestor  and  heir  at  law,  or  tenant  for 
life  and  remainder-man.  But  even  in  these  cases  it  admits  the 
consideration  of  public  conveniency  for  determining  the  ques- 
tion. I  think,  even  between  ancestor  and  heir,  it  would  be 
very  hard  that  such  things  should  go  in  every  instance  to  the 
heir.  One  reason  that  weighs  with  me  is,  its  being  a  mixed 
case  between  enjoying  the  profits  of  the  land  and  carrying  on 
a  species  of  trade ;  and  considering  it  in  this  light,  it  comes 
very  near  the  instances  in  brewhouses  of  furnaces  and  coppers. 
That  case  also  of  the  cider-mill,  between  the  executor  and  the 
heir,  is  extremely  strong ;  for  though  cider  is  part  of  the  profits 
of  the  real  estate,  yet  it  was  held  by  Lord  Chief  Baron  Comyns, 
a  very  able  common  lawyer,  that  the  cider- mill  was  personal 
estate  notwithstanding,  and  that  it  should  go  to  the  executor. 
It  doth  not  differ  it,  in  my  opinion,  whether  a  shed  over  such 
an  engine  be  made  of  brick  or  wood ;  for  it  is  only  intended  to 
cover  it  from  the  weather  and  other  inconveniences.  This  is 
not  the  case  between  an  ancestor  and  an  heir,  but  an  interme- 
diate case  between  a  tenant  for  life  and  remainder-man.  The 
reason  of  the  thing  weighs  most  in  favour  of  the  tenant  for  life, 
and  is  like  the  case  of  corn  growing,  which  shall  go  to  the 
executor,  and  not  to  the  heir  or  remainder-man,  it  being  for 
the  benefit  of  the  kingdom  that  corn  should  be  sown.  It  is 
very  well  known  that  little  profit  can  be  made  of  coal  mines 
without  this  engine ;  and  tenants  for  life  would  be  discouraged 
in  erecting  them,  if  they  must  go  from  their  representatives  to 
a  remote  remainder-man,  when  the  tenant  for  life  might  pos- 
sibly die  the  next  day  after  the  engine  is  set  up.  These  rea- 
sons of  public  benefit  and  convenience  weigh  greatly  with  me, 
and  are  a  principal  ingredient  in  my  present  opinion.  Upon 
the  whole,  I  think  this  fire-engine  ought  to  be  considered  as 
part  of  the  personal  estate  of  Mr.  Lawton,  and  go  to  the  exe- 
cutor for  the  increase  of  assets.'*    And  decreed  accordingly. 

But  if  a  man   be   seised  of  a  house,    and   possessed   of  Heir  looms, 
divers  heir-looms,  that  by  custom  have  gone  with  the  house 
fi"om  heir  to  heir,  it  seemeth  that  these,  although  no  part  of  the 
freehold,  shall  go  to  the  heir,  and  not  to  the  executor,  and 
therefore  ought  not  to  be  put  into  the  inventory  (e). 

So  if  an  incumbent  enter  upon  a  parsonage  house  in  which 
are  hangings,  grates,  iron  backs  to  chimnies,  and  such  like, 
not  put  there  by  the  last  incumbent,  but  which  have  gone  from 
successor  to  successor,  the  executor  of  the  last  incumbent  shall 
not  have  them,  but  it  seemeth  that  they  shall  continue  in  the 
nature  of  heir-loooms ;  but  if  the  last  incumbent  fixed  them 

(e)  1  Inst  185. 
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there  only  for  his  own  convenience,  it  seemeth  that  they  shall 
be  deemed  as  furniture,  or  household  goods,  and  shall  go  to 
his  executor. 

Writings  and  evidences  which  touch  the  inheritance  shall 
go  to  the  heir,  and  not  to  the  executor  (/). 

And  Swinburne  says,  that  a  box  ensealed,  or  the  chest  with 
evidence  of  the  land,  though  the  same  be  not  affixed  to  the 
freehold,  yet  because  they  contain  those  things  which  belong 
to  the  heir,  they  also  belong  to  the  heir,  and  not  to  the  exe- 
cutors ;  and  therefore  they  are  not  to  be  put  into  the  inventory 
of  the  deceased's  goods  (g). 

But  as  to  this,  Rolle  makes  a  distinction,  and  saith,  "  If  the 
writings  which  concern  the  inheritance  are  in  a  chest,  the  exe- 
cutors shall  have  the  chest,  and  the  heir  the  writings.  But  if 
the  chest  be  shut,  the  heir  shall  have  the  chest  also ;  but  if  it 
be  not  shut,  the  executor  shall  have  the  chest  (A)." 

But  the  author  of  the  Law  of  Testaments  observeth,  that 
this  distinction  seemeth  not  to  be  well  taken  ;  for  if  it  be  a  box 
purposed  for  the  keeping  of  the  deeds,  the  heir  ought  to  have 
it,  whether  locked  or  open  :  on  the  other  hand,  if  it  be  a  box 
designed  for  other  use,  as  for  the  keeping  linen,  it  cannot  be 
said  to  be  appurtenant  to  evidences,  although  some  be  in  it, 
for  so  may  other  things  also  ;  or  perhaps  it  may  be  a  chest  or 
cabinet  of  great  value,  surely  this  shall  not  go  to  the  heir,  when 
perhaps  there  is  not  personal  estate  sufficient  to  pay  the  testa- 
tor's debts  (t). 

If  a  further  distinction  seemeth  necessary,  it  might  be  this, 
that  if  the  executor  will  not  open  the  box  and  deliver  the  writ- 
ings, the  heir,  rather  than  not  have  the  writings,  may  take  the 
box  also ;  but  if  the  executor  will  deliver  the  writings  and 
retain  the  box,  it  doth  not  seem  that  one  box  more  than  another 
can  be  said  to  be  appurtenant  to  writings,  so  as  to  divest  the 
property  thereof  out  of  the  executor. 

By  the  21  Hen.  8,  c.  5,  s.  5,  if  the  person  deceased  shall 
devise  any  lands,  tenements,  or  hereditaments,  to  be  sold, 
neither  the  money  thereof  coming,  nor  the  profits  of  the  said 
lands  for  any  time  to  be  taken,  shall  be  accounted  as  any  of  the 
goods  or  chattels  of  the  said  person  so  deceased ;  \j)id€  infra, 
*'  Payment  of  Legacies"^ 

But  what  shall  we  say  to  those  goods  which  may  seem 
to  belong  to  the  wife  rather  than  to  the  husband,  as  her  af^parel, 
her  bed,  her  jewels,  or  ornaments  for  her  person ;  whether  are 
they  to  be  put  into  the  inventory  of  the  husband's  goods,  yea 
or  nay  ?  By  the  civil  law,  those  belonging  to  the  wife,  whidi  be 
called  bona  paraphernalia,  are  not  to  be  put  into  the  inventory 
of  her  husband's  goods,  neither  are  they  subject  unto  the  pay- 
ment of  the  husband's  debts ;  but  whether  the  wife's  appareh 


(/)  Went.  62. 
(g)  Swin.  421 . 
W  1  Ron.  Abr.  915. 


(t)  Law  of  Test.  381.. 

^k,\  See  Marrtost,  rand  above^ 
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widi  her  bed,  jewels^  and  ornaments  for  her  person^  be  com-  ^^;^*'*' 

prehended  amongst  those  goods  which  the  law  calletb  bona  ^-^ '■ — 

paraphernalia,  is  the  matter  in  question.  And  it  seemeth 
rather  that  they  are  not,  saith  Swinburne  (m) ;  her  convenient 
apparel,  agreeable  to  her  degree,  only  excepted.  Otherwise, 
whatsoever  goods  belong  to  the  wife  are  presently,  by  virtue 
of  the  marriage,  become  the  husband's,  the  property  thereof 
being  changed  and  transferred  from  the  wife  to  the  husband. 
Insomuch  that  without  her  husband's  licence  or  consent  she 
cannot  dispose  thereof,  neither  by  act  in  her  lifetime,  nor  at  her 
death  by  her  last  will,  which  she  might  do  if  they  were  bona 
paraphernalia ;  wherefore  those  goods  being  the  husband's, 
and  not  the  wife's,  and  the  property  thereof  being  in  him,  and 
not  in  her,  it  may  be  concluded  that  in  construction  of  law 
those  goods  above  mentioned,  and  namely,  the  wife's  jewels, 
chains,  and  borders,  are  to  be  put  into  the  inventory  of  the 
deceased  husband's  goods. 

RoUe  says  (n),  *^  The  wife  after  the  death  of  her  husband 
shall  have  convenient  apparel  for  her  body,  and  not  the  execu- 
tors of  her  husband ;  and  of  this  convenience  the  court  must 
be  the  judge.  But  she  shall  not  have  excessive  apparel ;  and 
if  she  takes  more  than  is  convenient,  she  shall  be  taken  to  be 
an  executor  of  her  own  wrong." 

And  if  the  husband  deliver  to  his  wife  a  piece  of  cloth  for  to 
make  a  garment,  and  dieth ;  although  that  this  was  not  made 
into  a  garment  in  the  life  of  the  husband,  yet  the  wife  shall 
have  this,  and  not  the  executor  of  the  husband ;  inasmuch  as 
it  was  delivered  to  her  to  this  intent:  but  against  the  debtee 
of  the  husband,  the  wife  shall  have  no  more  apparel  than  is 
convenient  (o). 

But  in  the  case  of  Hastings  v.  Douglas,  H.,  9  Car.  1  (  p) :  A 
chain  of  diamonds  and  pearl,  worth  370/.,  usually  worn  by  Sir 
John  Davis's  wife,  who  was  daughter  of  the  Earl  of  Castle- 
haven,  being  by  her  husband's  will  devised  from  her,  Berkeley 
and  Jones  were  of  opinion,  that  she  being  the  daughter  of  a 
nobleman,  and  permitted  to  use  them  frequently  as  ornaments 
of  her  person,  and  they  being  convenient  for  her  degree,  she 
should  have  them  as  her  paraphernalia;  and  when  there  are 
not  debts  to  be  paid  (as  it  doth  not  appear  that  there  are  any 
in  this  case),  she  shall  have  them  against  the  executors  or  ad- 
ministrators of  her  husband,  and  the  husband  cannot  dispose  of 
them  from  his  wife  by  his  will ;  but  instantly  by  his  deatb,  the 
possession  of  them  being  in  the  wife's  custody,  the  property  is 
vested  in  her,  and  the  husband  cannot  give  them  away;  for  it 
is  not  reasonable  the  husband  should  leave  her  naked  of  those 
jewels  which  she  usually  did  wear,  and  are  fit  according  to  her 

Cm)  Swin.422.  (o)  1  Roll.  Abr.  911. 

(n)  1  RoU.  Alnr.  911;  Law  of  {p)  Cro.  Car.  343;  1  Roll.  Abr. 
Test.  383, 384.  '  911. 
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Wife's  p«ni.  calling  to  wear.  But  Richardson  and  Croke  were  of  opinion, 
'*''''^°*"*' —  that  the  will  was  good,  and  that  she  may  not  take  them  con- 
trary to  the  devise ;  but  if  the  husband  had  not  made  his  will 
of  them,  but  had  left  them  to  the  disposition  of  the  law,  and 
the  question  had  been  betwixt  the  executor  or  administrator 
and  the  wife,  where  there  be  not  any  debts  or  legacies  to  be 
paid,  or  where  there  be  assets  to  pay  all  debts  and  legacies 
besides  those  jewels,  there  peradventure  the  law  will  allow  her 
to  take,  and  to  enjoy  them  as  her  paraphernalia. 

But  in  the  case  of  Careyv.Appleton,  M.,  26  Car.  2(q):  The 
husband  devised  the  Jewels,  wnich  were  the  paraphernalia  of 
the  wife,  and  died.    They  were  decreed  to  the  wife. 

And  by  Macclesfield,  Lord  Chancellor :  '^  BoTia  pare^heT" 
nalia  are  not  devisable  by  the  husband  from  the  wife,  any  more 
than  heir-looms  from  the  heir ;  so  that  the  right  of  the  wife  to 
her  paraphernalia  is  to  be  preferred  to  that  of  a  legatee  (r)." 

But  it  is  said  that  bona  paraphernalia  shall  not  be  retained 
by  the  wife  against  debts.  And  in  the  case  of  Stubbs  v.  Stubbs^ 
H.,  31  Car.  2  (s),  it  was  held,  that  where  the  real  estate  is  charge- 
able, together  with  the  personal,  for  the  payment  of  debts,  and 
the  personal  estate  is  deficient,  the  bona  paraphernalia  shall  be 
liable  before  the  real  estate  shall  come  in. 

But  in  the  case  of  Tipping  v.  Tipping,  M.,  1721  (t),  by 
Macclesfield,  Lord  Chancellor :  "Bona  paraphernalia  are  lia- 
ble to  debts  in  favour  of  creditors  only,  and  not  in  favour  of  the 
heir  at  law." 

And  if  creditors  of  the  testator  by  judgment  take  the  jewels 
after  his  death  in  execution,  when  the  heir  or  executor  or  trus- 
tees have  other  assets  sufficient  to  pay  such  debts,  this  is  a 
default  in  the  trustee,  for  which  the  widow  ought  not  to  suffer 
as  to  her  bojia  paraphernalia(u). 

And  in  Nor  they  v.  Northey,  Dec.  6,  1740  (a;).  Lord  Hard- 
wicke  said,  that  the  late  cases  have  gone  so  far  in  the  point  of 
paraphernalia,  that  they  have  considered  a  wife  in  the  nature 
of  a  creditor,  and  as  having  a  lien  upon  real  estate.  Though 
the  jewels  in  the  present  case  were  worth  3000/.,  yet  (he  said) 
the  value  makes  no  alteration;  and  that  there  are  several  cases 
where  there  have  been  debts  standing  out  affainst  the  husband, 
and  vet  the  wife  has  been  admitted  as  a  creditor  to  the  value  of 
the  paraphernalia,  even  upon  trust  estates  created  for  payment 
of  debts. 

And  in  the  case  of  Incledon  v.  Northcote,  Mar.  2,  1746(y), 
it  was  said  by  Lord  Hardwicke,  that  where  there  is  a  trust 
estate,  charged  with  payment  of  debts,  which  is  sufficient  for 

{g)  1  Cha.  Ca,  240.  (u)  2  P.  Wms.  80. 

(r)  1  P.  Wms.  730.  (x)  2  Atk.  78,  79. 

(s)  Cha.  Ca.  Finch.  415.  [See  also  (y)  3  Atk.  438;  see  Bcyniom  v. 

Grey  V.  Graft  2  Swanst.  App.  602.]  Parkhurtt,  1  Bro.  676. 
(/)  1  P.  Wms.  730. 
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that  purpose^  she  may  come  round  upon  the  trust  estate  to  be  wire**  Pan- 
reimbursed  to  the  value  of  her  paraphernalia^  if  the  personal  p''<^^'»*w*' 
has  been  exhausted  by  her  husband's  creditors.    And  so  it  hath 
been  determined  in  several  cases. 

And  in  Snelson  v.  Corbet ^  June  16,  1746(2),  where  the 
question  was,  whether  paraphernalia  shall  be  liable  to  the  pay- 
ment of  simple  contract  creditors  and  legacies,  Lord  Hardwicke 
said,  "  At  law,  where  the  husband  dies  indebted,  the  widow 
cannot  have  her  paraphernalia ;  but  this  court  doth  not  deter- 
muie  so  strictly:  for  if  the  personal  estate  hath  been  exhausted 
in  payment  of  specialty  creditors,  she  shall  stand  in  their  place 
as  to  so  much  upon  the  real  assets  of  the  heir  at  law ;  for  she 
has  a  prior  right,  and  a  superior  one  to  legatees,  who  take  only 
from  tne  bounty  of  the  testator. 

Also  if  an  husband  pledges  the  wife's  paraphernalia,  and 
dies  leaving  a  sufficient  estate  to  redeem  the  pledge  and  pay 
all  his  debts,  she  shall  be  entitled  to  have  it  redeemed  out  of 
the  husband's  personal  estate ;  but  the  husband  may  alienate 
the  same  in  his  lifetime  (a). 

Also,  where  a  daughter's  portion  was  to  be  paid  out  of  her 
&ther's  personal  estate,  the  court  would  not  allow  the  widow 
to  retain  her  paraphernalia  (i). 

And  where  by  marriage  articles  it  was  agreed,  that  the  wife 
should  have  no  part  of  the  husband's  personal  estate  but  what 
he  should  give  her  by  his  will,  it  was  declared  by  the  court 
that  this  bars  her  of  her  paraphernalia,  and  from  jewels  given 
to  her  by  her  husband  in  his  lifetime  (e). 

Yet  notwithstanding  all  that  hath  been  said,  if  we  shall  re- 
spect what  hath  been  used  and  observed,  such  hath  ever  been 
the  general  and  ancient  custom  or  rather  courtesy  of  the  pro- 
vince of  York,  as  thereby  widows  have  been  tolerated,  to 
reserve  to  their  own  use,  not  only  their  apparel,  and  a  conve- 
nient bed,  but  a  coffer  with  divers  things  therein  necessary  for 
their  own  persons;  which  things  have  been  usually  omitted  out 
of  the  inventory  of  their  deceased  husband's  goods,  unless  per- 
adventure  the  husband  was  so  far  indebted,  as  the  rest  of  his 

SK>ds  would  not  suffice  to  discharge  the  same ;  in  which  case 
e  wife's  jewels,  chains,  and  borders,  and  such  like,  being 
things  of  decency  or  ornament,  and  not  of  necessity,  have  been 
usually  prized  and  put  into  the  inventory  amongst  other  goods 
of  the  deceased,  towards  the  payment  of  his  debts,  and  so  they 
ought  to  be  (d). 

Goods  to  which  the  husband  is  entitled  in  right  of  his  wife,  wir«'t  Gcmnu 
and  as  administrator  to  her,  are  not  to  be  put  in  the  inventory  ^^  chaiici?* 

(r)  3  Atk.  369.  2  Atk.  642 ;  \vide  mpra,  "  Who  may 

(a)  3  Atk.  394,  395.  make"  64.] 

(6)  Cha.  Ca.  Finch.  146.  (</)  Swin.  422. 

(c)  2  Vera.  83 ;  S.  C.  JR«(M<  v.^ne//. 
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after  her  death;  but  things  which  are  in  action  must  be  put 
in  (e). 

In  the  case  of  Sir  John  St  John^  T.,  16  Car.  1  (/),  the  lady 
C.  was  possessed  of  divers  leases^  and  conveyed  them  in  trust, 
and  afterwards  married  with  A.  B.  The  lady  received  the 
money  upon  the  leases,  and  with  part  of  the  money  bought 
jewels,  and  other  part  of  the  money  she  left,  and  died.  A.  B. 
takes  letters  of  administration  of  the  goods  of  his  wife ;  and  in 
a  suit  in  the  ecclesiastical  court,  the  court  would  have  com- 
pelled him  to  have  given  an  account  of  the  jewels^  and  for  the 
monies,  to  have  put  them  into  the  inventory.  But  the  opinion 
of  the  whole  Court  of  King's  Bench  was,  that  he  shoiud  not 
put  them  into  the  inventory;  because  the  property  of  the  jewels 
was  absolutely  in  him  as  husband,  and  he  had  them  not  as  ad* 
ministrator:  but  such  things  as  be  in  action,  and  which  he  fihall 
have  as  administrator,  he  shall  be  accountable  for,  and  they 
shall  be  put  into  the  inventory.  And  for  the  money  received 
upon  trust,  it  was  resolved  that  the  same  was  the  money  of  the 
trustees,  and  the  wife  had  no  remedy  for  it  but  in  equity ;  and 
therefore  the  husband  shall  have  it  as  administrator.  And  in 
that  case  it  was  resolved,  that  if  a  woman  do  convey  a  lease  in 
trust  for  her  use,  and  afterwards  marrieth,  in  such  case  it  lieth 
not  in  the  power  of  the  husband  to  dispose  of  it ;  and  if  the 
wife  die  the  husband  shall  not  have  it. 

[[The  court  exercises  a  discretion  as  to  the  sort  of  inventory 
it  requires  (g) ;  but  generally  where  it  decrees  one,  it  expects 
it  to  be  given  in,  and  to  be  foil  and  satisfactory  (A).  It  can 
only  require  that  all  the  party  died  possessed  of  shall  be  in- 
cluded in  the  inventory  (i). — Ed.]] 

By  the  aforesaid  constitution  of  Othobon  (A),  the  inventory 
shall  be  made  in  the  presence  of  some  credible  persons,  who 
shall  competently  understand  the  value  of  the  deceased's  goods : 
for  it  is  not  sufncient  to  make  an  inventonr,  unless  the  goods 
therein  contained  be  particularly  valued  and  appraised  by  some 
honest  and  skilful  persons,  to  be  the  just  value  thereof  in  their 
judgments  and  consciences,  that  is  to  say,  at  such  price  as  the 
same  may  be  sold  for  at  that  time. 

But  as  to  the  value  of  the  goods  upon  the  appraisement^  it 
is  not  binding,  nor  very  much  reganled  at  the  common  law ; 
for  if  it  is  too  high,  it  shall  not  be  prejudicial  to  the  executor 
or  administrator ;  and  if  it  be  too  low,  it  shall  be  no  advantage 
to  him :  but  the  very  value  found  by  the  jury  when  it  comes  in 
question  whether  the  executor  hath  folly  administered,  or  hath 
assets  or  not,  is  that  which  is  binding  (Z). 

(c)  Swin.  422 ;  God.  O.  L.  133.  (/*)  IPlunkett  v.  Sharpe,    1  Lee, 

(/)  Mar.  44;   Swin.  423;    Tvide    623,] 
supra,  *'  Fomi  and  Manner,  152  J  (i)  [Pi^^  (assignee  of  Woodham)  v. 

(g)  IReeves  v.  Freeling,  2  PhilL     Woodham,  1  Hagg.  250.] 
50.]  (k)  Swin.  425,  426. 

(C^  S^mi.  426 ;  Went  83,  84. 
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By  the  aforesaid  constitution  of  Archbishop  Stratford,  the  In^nti.Jj^ 
inventory  shall  be  delivered  to  the  ordinary,  within  a  time  to  may  be  die- 
be  appointed  by  his  discretion.     Not  arbitrarily  (saith  Lind-  Ju?**^  ^*^" 
wood)  but  in  a  reasonable  manner,  according  to  the  exigency 
of  persons,  things,  and  places  (m). 

And  as  the  time  for  exhibiting  such  inventory  is  left  to  the 
discretion  of  the  ordinary,  so  may  he  remit  the  making  of  an 
inventory,  for  a  reasonable  cause :  as  where  it  may  be  expe- 
dient that  the  quantity  of  the  goods  should  not  be  divulged  (n). 

As  was  done  in  Boon's  case,  July  18,  1682  (o):  who  dying 
possessed  of  a  large  personal  estate,  made  his  eldest  son  exe- 
cutor, and  among  other  bequests,  gave  his  second  son  2000/., 
to  be  paid  at  three  several  payments.  The  said  second  son 
took  out  process  against  the  elder  brother,  and  caused  him  to 
be  cited  before  the  judge  of  the  Prerogative  Court  (where  the 
will  was  proved)  in  order  to  compel  him  to  bring  in  an  inven- 
tory. But  it  appearing  to  the  judge,  that  the  two  first  pay- 
ments were  made,  ana  the  third  onered  to  be  made,  he  gave 
sentence,  that  there  was  no  need  of  an  inventory  at  the  instance 
of  the  plaintiff:  which  was  confirmed  by  the  Delegates,  first 
upon  appeal,  and  afterwards  upon  a  commission  of  review. 

rAn  inventory  cannot  be  required  of  personal  estate  situate  Where  the 
in  Germany  (p).  An  inventory  has  been  refused  to  the  widow  coSru  wii?* 
of  a  legatee,  where  a  testator  has  no  effects  at  the  time  of  his  comw/pro- 
death,  he  having  during  his  life  conveyed  all  his  personal  estate  <^action  of. 
by  a  bill  of  sale  in  consideration  of  a  debt(g).  "  I  know," 
said  Sir  W.  Wynne,  in  Myddleton  v.  Rushout  (r),  "  of  only 
one  case  in  which  the  court  could  refuse  to  compel  the  pro- 
duction of  an  inventory,  i.  e.  if  a  creditor  has  brought  a  suit  in 
Chancery  for  a  discovery  of  assets  (5) ;  in  such  a  case  the  court 
has  said  that  the  party  shall  not  proceed  in  both  courts." 
"  Lapse  of  time,"  said  Sir  John  Nicholl,  in  Phillips  v.  Big- 
nell{t),  "  may  sometimes  weigh  with  the  court ;  the  court  would 
be  unwilling  to  open  old  accounts,  where  documents  have  been 
lost,  and  vouchers  destroyed ;  but  the  argument  founded  on 
lapse  of  time  does  not  apply  in  the  present  instance,  since,  as 
one  of  the  parties  is  a  minor,  all  the  documents  and  vouchers 
must  have  been  preserved,  and  it  is  difficult  to  surmise  why  the 
executors  should  refuse  to  produce  them;  when  the  minor 
attains  the  age  of  maturity,  or  marries,  she  will  have  an  un- 
doubted right  to  call  for  them."  An  account  and  inventory 
may  be  dispensed  with,  if  not  applied  for  till  after  so  long  a 
period  that,  in  conjunction  with  circumstances,  it  affords  a 

(iw)  Lind.  177.  (r)  [1  Phfll.  247.] 

(n)  Lind.  176.  (s)  [See  the  case  of  Pearson  v. 

(o)  Raym.  470.  Gamon.l 

(p)  IRaymondy.  Baron  von  Wat-        {t)  [1  Phill.  242;  Bowles  y.  Hot- 

teville,  2  Lee,  554.]  vey,  refused  after  thirty-five  years, 

(9)  C  t^htoH  V.  Ltighto%  2  Lee,    4  Hagg.  241 ;  after  seventeen,  HSg- 

356.]  gim  V.  Higgim,  4  Hagg.  242.1 
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reasonable  presumption  of  the  estates  being  fully  adminis- 
tered (m). 

Qln  a  suit  for  the  recovery  of  a  legacy^  an  inventory  was  re- 
fused because  the  executrix  had,  in  her  answers,  allowed  that 
there  were  assets  sufficient  to  pay  the  legacy,  and  the  costs  of 
the  suits  (v).  An  inventory  was  refused  to  the  widow  of  a 
legatee,  where  the  testator  had  no  effects  at  the  time  of  his 
death,  he  having  during  his  life  conveyed  all  his  personal  estate 
by  a  bill  of  sale,  in  consideration  of  a  debt(x). — Ed.] 

Although  appraisements  and  inventories  shall  not  be  made 
according  to  the  ecclesiastical  law,  nor  to  the  statute  aforesaid, 
yet,  by  the  practice  of  the  courts,  if  the  goods  of  the  deceased 
shall  be  appraised  by  any  honest  persons  of  the  neighbourhood, 
and  reduced  into  an  inventory,  and  afterwards  the  said  inven- 
tory shall  be  in  due  time  exliibited  before  the  judse  who  proveth 
the  will  or  granteth  the  administration,  upon  the  oath  of  the 
executor  or  administrator,  such  inventory  shall  receive  credit 
in  all  causes  and  courts;  and  he  thatexhibiteth  the  same  shall 
be  freed  from  the  burthen  of  proving  the  truth  of  the  inventory, 
that  is,  that  the  deceased  had  no  more  goods ;  and  he  retortedi 
the  proof  of  any  goods  having  been  omitted,  upon  the  legatary 
or  other  person  pretending  interest  in  the  goods  of  the  de» 
ceased  (y). 

By  which  oath  of  the  executor  or  administrator  is  to  be 
understood,  the  oath  which  he  took  at  the  time  of  grandng  the 
probate  or  administration :  unless  the  party  be  called  after- 
wards to  exhibit  an  inventory  upon  his  corporal  oath ;  for  then 
he  shall  again  take  a  special  oath  of  the  truth  of  the  inventory, 
notwithstanding  the  former  general  oath  that  he  took  at  the 
time  of  granting  the  probate  or  letters  of  administration  {z). 

For  sometimes  it  is  demanded,  and  by  the  judge  decreed,  at 
the  instance  of  the  party  having  interest  in  the  goods  of  the 
deceased,  that  an  inventory  be  exhibited  upon  the  oath  of  the 
executor  or  administrator,  before  the  issuing  of  the  probate  or 
letters  of  administration  under  seal ;  and  then,  notwithstanding 
the  former  general  oath  had  been  taken  for  the  faithful  execu- 
tion of  the  will  or  administering  the  goods  of  the  deceased,  and 
for  exhibiting  a  true  inventory,  a  special  oath  hath  been  used 
to  be  taken,  at  the  time  of  exhibiting  the  inventory,  of  the 
truth  thereof;  and  that,  either  personally,  or  by  virtue  of  a 
commission  (a). 

And  sometimes,  before  the  granting,  or  at  least  before  the 
issuing  of  the  probate  or  letters  of  administration,  (instead  of 
an  inventory  of  the  goods  of  the  deceased  upon  the  oath  of  the 

(«)  [See  Holland  v.  Prior,  1  M.  356.] 

&  K.  245 ;  Rttchie  v  Eees  and  Rees,  (y)  1  Ought  344. 

1  Add.  144.]  (z)  Ibid. 

(v)  IFUei  V.  Holmes,  2  Lee,  101.]  (a)    1  Ought  344;    [mfe  n^w.] 

(x)  [Leigkton  v.  Letghton,  t  Lee, 
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party,)  at  the  request  of  some  person  having  interest,  the  judge  Appmiie- 
issueth  a  commission  for  the  appraisement  and  true  valuation  SrgrJJUung 
of  the  goods,  rights  and  credits,  and  inspection  of  the  obliga-  ^^r^^^^- 
tions,  leases,  and  other  writings  and  papers  whatsoever,  con- 
cerning the  personal  estate  of  the  deceased,  at  the  house  of  the 
deceased,  or  elsewhere,  wheresoever  his  goods,  rights  or  credits, 
remain  or  be,  on  such  a  day  or  days,  with  continuation  and 
prorogation  of  the  time  and  place,  as  shall  be  needful  {b). 

Also  in  these  cases  there  usually  issueth  a  monition  against 
the  other  party  in  special,  and  all  others  in  general,  with  whom 
any  of  the  goods,  rights  or  credits  of  the  deceased  remain  and 
be;  that  they  exhibit  or  show,  or  cause  to  be  exhibited  or 
showed,  really  and  with  effect,  to  the  appraisers  by  virtue  of 
the  commission  aforesaid  appointed,  at  the  time  and  place  of 
the  execution  thereof,  the  aforesaid  goods,  rights  and  credits 
of  the  said  deceased,  and  also  the  bonds,  leases,  and  other 
writings  and  papers,  concerning  the  personal  estate  of  the  de- 
ceased remaining  or  being  with  them  or  any  of  them,  to  the 
end  that  they  may  be  appraised  and  put  in  tne  inventory :  on 
pain  of  law,  and  of  contempt  (c). 

And  such  commission  being  duly  executed,  the  inventory  is 
brought  and  exhibited,  signed  by  the  hands  of  the  commis- 
sioners or  appraisers,  or  two  of  them,  at  the  least ;  without  the 
oath  of  the  party  for  the  truth  thereof  (rf). 

And  in  such  cases  an  inventory  also  is  often  required  upon 
the  oath  of  the  executor  or  administrator,  of  such  goods  of  the 
deceased  as  have  been  already  disposed  of  (e). 

[[Such  a  commission  of  appraisement  is  only  a  more  solemn 
inventory  (/) ;  and  it  may  be  prayed  after  an  inventory  has 
been  exhibited,  if  the  latter  has  not  been  accepted  and  allowed 
to  be  complete.  In  some  respects  it  is  held  to  be  more  con- 
venient than  an  inventory,  because  that  cannot  be  given  in  but 
by  a  party  in  possession  of  the  effects ;  whereas  a  commission 
of  appraisement  may  be  executed,  whoever  is  possessed  of 
them  (g).  A  monition  may  be  taken  out  against  persons  in 
possession  of  the  effects  of  the  deceased,  to  show  them  to  the 
commissioners  (A). 

[[An  inventory  exhibited  before  administration,  that  is,  be- 
fore the  person  exhibiting  is  armed  with  authority  to  collect 
all  the  effects,  must  necessarily  be  very  imperfect,  but  from 
whatever  cause,  it  has  now  fallen  into  desuetude ;  and  according 
to  modern  practice  is  not  exhibited,  unless  the  executor  or 

(b)  1  Ought.  344.  (h)  ISmith  v.  Oram,  2  Lee,  256 ; 

(c)  1  Ought.  344, 345.  see  aJso  on  the  subject  of  such  com- 
[(/)  1  Ought  345.  misdons,  Franco  and  Franco  y,  Al- 
le)  Ibid.  verenga,  I  Lee,  187;  Leggatt  v. 
(/)  IWatson  v.  MUward,  2  Lee,    Leegatt,  ibid.  408;    dark  v.  Clark, 

833.]  2  Lee,  269;   Pickering  v.  Towert, 

(g)  [Ibid.;  and  Slote  v.  Tyndall,  ibid.  413;  Haselfooi  v.  Haselfoot, 
2  Lee,  405.]  ibid.477;  Bubeev.  J3fe6ef,ibLd.546.\ 
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administrator  is  cited  for  that  purpose  in  the  ecclesiastical 
court.  We  have  now  to  consider  whom  the  court  considers  as 
entitled  to  call  for  an  inventory.  As  a  primary  rule,  the  court 
always  inquires  into  the  interest  of  any  party  requiring  an  ac- 
count and  inventory ;  but  when  it  sees  any  kind  of  interest,  it 
enforces  that  which  by  law  is  generally  required ;  but  it  has 
no  jurisdiction  to  decree  an  inventory  to  a  person  who  haa  not 
established  an  interest  in  the  property  (i). 
Who  may  V'  ^^  ^^^  ^^"  ^^^  dowu/'  Said  Sir  John  Nicholl,  in  Phillips 

iJiemorT,     ^'  -Si^'weZ/C /), "  iu  a  Variety  of  cases,  that  a  probable  or  contingent 
Oe^!JI?iVrin-  i'^te^'^s^  ^Jl  justify  a  party  in  calling  for  an  account  and  inven- 
cipiei  Id  re-    tory.     This  was  holden  in  Salter  v.  Sladen,  Snow  ▼•  Siruiif 
Bpect  or.        ^^ j  Myddleton  v.  Rushout  (A).    It  is  not  necessary  to  particu-* 
larize  the  circumstances  of  these  cases ;  but  in  all  of  them  it 
was  laid  down  that  a  probable  or  contingent  interest  was  suffi- 
cient, because  the  production  of  an  inventory  was  so  much  a 
matter  of  duty,  that  the  executor  was  bound  to  exhibit  it,  even 
where  there  was  an  appearance  of  interest  in  the  party  calling 
for  it  (/).    My  predecessor  so  much  discouraged  all  hanging  ba» 
in  cases  of  this  description,  that  he  has  generally  condemned 
the  parties,  who  have  been  guilty  of  it,  in  costs." 
AMienees.  H^hc  prerogative  court  cannot  take  notice  of  the  statute  of 

uf  Bankrupt,  limitations.  In  a  case  of  bankruptcy,  affidavit  of  the  amount 
of  a  debt  is  properly  made  by  one  of  the  assignees,  who  might 
call  for  an  inventory.  It  is  sufficient  for  the  court  if  there  is 
an  appearance  of  a  debt  (m). 
or  Insolvent.  {^Tnc  court  will  not,  at  the  instance  of  the  assignee  of  an 
insolvent,  and  on  a  suggestion  that  the  insolvent  had  not  re- 
ceived his  distributive  share,  call  upon  the  widow  and  admi- 
nistratrix of  the  father  of  the  insolvent  for  an  account  and 
inventory,  after  a  long  acquiescence  of  the  insolvent  and  as- 
signee ;  and  when  it  is  shown  that  a  valuation  and  inventory 
of  the  deceased's  effects  were  made  shortly  after  his  death,  and 
facts  are  proved  from  which  it  may  be  fairly  presumed  that  the 
insolvent  had  received  considerably  more  than  his  full  share  (n). 
Execotor*.  [[In  a  suit  for  a  legacy  an  inventory  has  been  refused,  be- 
cause the  executrix  had,  in  her  answers,  allowed  there  were 
assets  sufficient  to  pay  the  legacy  and  costs  of  suit  (o).  And 
the  court  will  compel  an  executor  to  bring  in  an  inventory  at 
the  suit  of  a  creditor,  by  a  bond  of  the  testator,  notwithstan^g 
its  alleged  invalidity,  and  though  a  suit  is  actually  depending 
on  the  point  at  common  law  (p) ;  nor  will  the  court  notice  the 

(i)  [Sir  W.  Wynne,  Myddleton  v.  (m)  IPhilipton  and  D'Etchemey 

Ru$fiout,  1  Phill.  247 ;   LascelUs  v.  v.  Harvey^  2  Lee,  345.1 

Jobber,  1  Lee,  443.]  (w)  IPitt,  assignee  of  Woodmtm^  v. 

0)  ri  Pliill.  241.]  Woodham,  1  Hagg.  247.] 

{k)  [1  Phill.  244;  see  also  IUef)et  (o)  {Fleet  v.  Holmes^  2  Lee,  101.1 

v.  Freeling,  2  Phill.  57.]  (p)  iGak  v.  Luitnl,  2  Add.  334.] 

(/)[8irW.Wyiwie.l 
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release  of  a  legatee  {q) ;  nor  will  a  court  of  equity  interfere  on 
the  ground  that  there  is  an  equitable  demand  against  the  per- 
sons estate  (r).  An  executor  (at  least  one  who  has  a  special 
interest)  may  call  upon  his  co-executors  for  an  inventory  {$). 

i[A  contingent  interest  in  the  residue  entitles  a  party  to  call  Legatees. 
for  an  inventory,  and  to  have  notice  of  the  sureties  {t).    An 
account  and  inventory  may  be  demanded  of  an  executor  by  a 
residuary  legatee,  who  has  given  a  release  (u). 

[^In  the  case  of  minors,  the  court  orders  an  inventory  ex  Minow. 
officio  [x). 

QA  right  to  call  for  an  inventory  may  be  barred  by  a  re-  ^^^  ^ «« 
lease  (y ).  b^!iVed7 

TA  physician  is  not  entitled  to  call  for  an  inventory,  as  a  APbyticUn. 
creditor  for  fees  due  from  the  deceased  (z). 

TAs  to  the  fulness  of  statement  necessary  (a)  there  should  be  orediton. 
a  clear  constat  of  the  debt  before  an  inventory  is  decreed  at 
'die  suit  of  a  creditor  {b) ;  and  then  he  is  entitled  to  an  inventory 
of  the  effects  of  an  intestate  (c) ;  but  he  has  no  right  to  interfere 
in  an  administration  bond  ((f).  A  creditor  having  made  his 
option  to  sue  in  Chancery,  by  a  bill  of  discovery,  must  be 
bound  by  such  option  to  proceed  in  that  court,  and  cannot  call 
for  an  inventory  in  the  prerogative  (e).  A  creditor  is  entitled  to 
-a  statement  of  the  effects,  which  have  come  to  the  hands  of  the 
executor  (/).  Where  an  administration  has  been  granted  to 
n  guardian  durante  minoritate  of  a  widow,  and  the  widow, 
on  coming  of  age,  renounces  in  favour  of  a  creditor,  the  creditor 
has  a  right  to  call  on  the  original  administrator  for  an  account 
and  inventory  (^). 

QThe  guardian  of  a  minor  is  obliged  to  exhibit  an  account  who u  bound 
and  inventory  of  an  administfation  pendente  lite{h).      An  ***'********• 
executor  is  bound  to  exhibit  an  account  and  inventory  at  the 
suit  of  the  party  interested  in  the  property,  for  which  he  is 
executor  (i).     In  Ritchie  v.  Ree8(k)  it  was  held,  that  the 


{q)  {Kenny  v.  Jackson,  1  Hagg. 
105.] 

(r)  TBackhouse  v.  Hunter,  1  Cox, 
843;  ^  V.  Blatel,  5  Ves.  113.1 

(«)  IPaul  V.  Nettl^old,  2  Add. 
237,  and  see  note.] 

(0  {Roberh  v.  Roberts,  2  Lee, 
899.] 

(u)  {Kenny  v.  Jackson,  1  Hagg. 
105.] 

{xS  {Roberts  v.  Roberts,  2  Lee, 
890.] 

(y)  {Miliingtmi  ▼.  Sorsby^  I  Lee, 
525.] 

(f)  {Baron  von  Solendahl  v.  Dr, 
Hampe,  1  Lee,  102.1 

(a)  {Leighion  v.  Leightan,  2  Lee, 
866 ;  Aketman  v.  Gybson,  2  Lee, 
511.] 


(6)  {Botworth  v.  Craddoek,  1  Lee, 
338.] 

(c)  {Timbrell  ▼.  RUe  and  Welch, 
1  Lee,  471 ;  see  also  Smith  v.  Pryce, 
1  Lee,  569.] 

(d)  {Hackman  v.  Black,  2  Leet 
251.1 

(e)  {Pearson  v.  Gamon,  2  Lee, 
268.1 

(/)  {Barclay  v.  Marshall,  2PhaL 
188.] 

(m)  {Taylor  y.  Newton,  1  Lee,  15.] 

(X)  {Brotherton  v.  Hellier,  by 
Sarah  Harris,  his  guardian,  2  Lee, 
131.] 

(t)  {Phillips  V.  Bignell  and  others, 
1  Phill.  289 :  Myddkion  v.  Rushout, 
1  Phitt.  244.1 

{k)  [1  Adl  158.] 
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representatives  of  a  deceased  administrator,  cum  testamento 
annexoy  although  not  at  the  same  time^  those  of  the  first  testator 
were  liable  to  be  called  on  for  an  inventory  and  account,  upon 
a  reasonable  presumption  being  raised  that  any  part  of  the 
effects  of  the  nrst  testator  had  travelled  into  their  hands.  The 
executors  of  a  deceased  executor,  though  not  the  personal 
representatives  of  the  original  testator,  (there  being  then  an 
executor  of  the  original  testator  still  living,)  are  compellable  to 
bring  in  an  inventory  of  the  effects  of  the  original  testator. 
The  court  \eill  compel  an  original  executor  to  brin^  in  an 
inventory,  &c.  at  the  suit  of  a  creditor  by  the  bond  of  the 
testator,  notwithstanding  its  alleged  invalidity,  and  a  suit  as  to 
this  actually  commenced,  and  then  depencUng  at  common 
law  (Z).— Ed.;] 

But  after  the  inventory  is  exhibited,  a  creditor  shall  not  be 
admitted  to  object  thereto  in  the  ecclesiastical  court ;  for  the 
statute  of  21  Hen.  8,  which  requires  the  executor  or  adminis- 
trator to  make  an  inventory,  only  enjoins  them  to  deliver  it 
upon  oath  into  the  keeping  of  the  ordinary,  and  the  ordinary, 
by  the  said  statute,  is  required  to  receive  the  same  so  presented 
or  tendered  to  be  delivered.  As  in  the  case  of  Catchnde  v. 
Ovington,  T.,  6  Geo.  3  (m),  it  was  moved  for  a  prohibition  to 
the  ecclesiaastical  court,  on  behalf  of  Mrs.  Catcbside,  the  ad- 
ministratrix. The  case  was,  she  had  been  cited  into  an  inferior 
ecclesiastical  court,  at  the  promotion  of  Anne  Ovington,  a  cre- 
ditor, to  exhibit  an  inventory.  She  brought  one  in,  and  the 
creditor  objected  to  it.  There  was  a  decree  for  the  creditor. 
The  administratrix  appealed  to  the  superior  ecclesiastical  court, 
which  affirmed  the  decree.  The  suggestion  for  a  prohibition 
was  their  want  of  jurisdiction.  Unto  which  it  was  answered, 
on  showing  cause,  that  it  beinf  after  sentence,  it  was  now  too 
late  for  a  prohibition,  unless  it  shall  appear  that  they  have 
determined  contrary  to  law.  By  Lord  Mansfield  and  the 
court :  ^Mt  appears  upon  the  face  of  the  proceedings,  that  the 
spiritual  court  hath  no  jurisdiction."  And  the  rule  for  a  pro- 
hibition was  made  absolute. 

[^But  the  Prerogative  Court,  notwithstanding  this  and  other 
decisions,  has  always  adhered  (n)  to  the  practice  of  entertain- 
ing objections  to  inventories.  The  reasons  which  justify  it  in 
so  doing,  the  history  of  its  authority,  and  the  cases  at  common 
law,  with  which  such  practice  seems  at  variance,  are  fully  dis- 
cussed in  Sir  John  NicholFs  elaborate  judgment  in  Telford  v. 


(/)  [Gafe  V.  LuttreU  and  another , 
2  Add.  234.] 

(m)  Bur.  Mans.  1922. 

(n)  \Winchlow  v.  Smith,  1  Lee, 
416;  Plunket  v.  Sharpe,  ibid.  623; 
Prentice  v.  Farrant,  ib.  349 ;  Turner, 
by  hit  Guardian,  v.  Hall,  2  Lee,  502; 
natson  r.  Aii/trorct,  ibid.  332  \  Grwut 


V.  Addii,  ibid.  561 ;  Buller  v.  Buikt, 
2  PhiU.  37;  Barcluy  v.  ManhaU, 
ibid.  188;  Telford  y.Morium,  2  K6iL 
321 ;  Hunter  v.  Ryder,  ibid.  311; 
Broaden  v.  Broum,  ibid.  336 ;  Youagt 
V.  Skelton,  3  Hagg.  780.  Vide  infra, 
this  last  case,  under  "  AeenMtJ"-^ 
Ed.1 
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MorUan  (o).    The  learned  judge  said,  **  The  jurisdiction  of     r^f^rd 
the  court,  in  the  case  in  point,  is  denied,  not  so  much  avowedly    MorUm. 
upon  any  reason,  or  with  reference  to  any  principle,  as  it  is  IJ^^imIimi 
upon  the  authority  of  two  cases  determined  in  prohibition,  that  SjJ'*"^^ 
of  Catchside  v.  Ovington,  and  that  of  Henderson  v.  French  (p),  laTemorkJ^ 
the  latter  itself,  by  the  way,  founded,  partly  no  doubt,  on  the 
former,  which  must  be  taken  to  have  had  at  least  some  weight 
with  the  court,  in  its  character  of  precedent,  as  and  for  which 
it  was  cited  in  the  latter  case.     In  a  third  case,  indeed  that  of 
Hinton  v.  Parker  {q),  there  is  a  dictum  to  a  similar  effect  with 
the  judgments  in  the  other  two,  so  far  as  that  dictum  itself 
Qoes.    But  the  principle  upon  which  that  dictum  proceeded, 
be  it  what  it  might  (for  it  is  not  said,  nor  is  very  easy  to  be 
conjectured),  at  least  gives  no  countenance  whatever  to  the 
avowed  principle  upon  which  the  other  two  cases  were  decided. 
For  in  the  case  of  Hinton  v.  Parker,  the  power  of  the  eccle- 
siastical court  to  entertain  objections  to  an  inventory,  in  one  of 
the  only  two  cases  in  which  it  has  any  pretence  to  exercise 
such  a  power,  namely,  at  the  suit  of  a  legatee,  is  admitted :  a 
prohibition  is  actually  denied  on  the  ground  of  its  having  such 
power.     The  dictum,  a  mere  dictum,  is  only  to  this  effect,  that 
the  ecclesiastical  court  has  no  such  power,  at  the  suit  of  a 
creditor.    But  the  principle  upon  which  the  orohibition  seems 
to  have  gone  in  the  case  of  Catchside  v.  Ovington  and  the 
other  (r),  namely,  that  under  the  statute  of  Henry  8,  the  eccle- 
siastical court  is  merely  ministerial  in  this  matter  of  inven- 
tories— goes  to  deprive  the  ecclesiastical  court  of  the  power  of 
entertaining  objections  to  an  inventory  altogether,  whether  at 
the  suit  of  a  creditor  or  at  that  of  a  legatee,  as  will  presently 
appear. 

X^*  It  is  much  to  be  regretted  that  the  ecclesiastical  court 
should  be  prohibited  in  any  matter  wherein  jurisdiction  has 
long  been  conceded  to  it,  until  (without  offence  be  it  spoken) 
the  court  applied  to  for  the  prohibition  has  'been  attended  by 
civilians,  in  order  to  its  being  fully  instructed  as  to  all  the 
points  raised  by  the  application.  The  very  circumstance  of 
jurisdiction  having  been  long  conceded  to  it,  in  any  case,  im- 
plies that  its  jurisdiction  in  that  case  is  well  founded  and  of 
public  convenience — and  before  the  further  exercise,  at  least, 

(o)  [2  AddaiDs,  321.]  thority  of  the  report  itself,  but  on  that 

(p)  3  Burr.  1922;  \S.  C.  5  M.  &  S.  of  the  editor  of  the  edition  in  1790, 

406.]  who  80  says,  in  a  note  on  the  report 

(9)  [8  Mod.  168.]  All  which  the  reoort  itself  says,  is 

(r)  [In  the  case  of  Catchside  v.  this — **  By  Lord  Mansfield  and  the 

Ovington,  however,  that  the  prohi-  court: — \ta]pnean,onthefaceofthe 

bition  went  upon  the  construction  of  ^roceedinut,  tiiat  the  spintuid  court 

the  statute  of  Hen.  8  (21  Hen.  8,  nath  no  jurisdiction.*'    But  what  the 

c.  5,  8.  4),  as  makiuff  the  ecdesi-  proceedings  had  been  does  not  appear 

aitical  court  merely  nunisterial,  is  a  from  the  report.] 

ftatement  which  rests,  not  on  the  an- 
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Teiford  of  such  B,  jurisdiction^  is  prohibited  to  the  spiritual  courts  it 
Morimm.  should,  perhaps,  be  heard  by  its  own  counsel  in  its  defence,  as 
siS«iMtk:ti  better  apprised  of  those  matters  more  immediately  appertain- 
OMrttohMr  ing  to  the  peculiar  law  and  ancient  practice  of  the  spiritual 
inratories.*^  court,  which  the  application  to  the  temporal  court  for  a  pro- 
hibition  in  that  case  almost  necessarily  involves,  than  coumel, 
who  practice  in  the  temporal  courts  only,  can  well  be  supposed 
to  be.  Now  in  the  cases  relied  on  in  the  present  instance, 
against  the  jurisdiction  of  the  ecclesiastical  court,  the  pro- 
hibition seems  to  have  gone  without  much  discussion  of  anv 
sort :  and  it  certainly  went  without  the  Court  of  King's  Benc^ 
at  the  hearing  of  either  having  been  attended  by  civilians,  that 
I  am  able  to  discover.  But  the  ecclesiastical  court  in  those 
cases  was  prohibited  in  a  matter  wherein,  as  will  presently  be 
shown,  jurisdiction  had  long  been  conceded  to  it :  and  that 
the  exercise  of  its  jurisdiction  in  that  matter  loas  of  public  con- 
venience can  hardly  be  questioned.  It  is  oi great  convenience 
to  creditors  and  legatees  (for  the  same  considerations  apply  to 
both)  to  obtain  a  constat  of  assets  before  they  engage  here  or 
elsewhere  in  perhaps  expensive  litigations  for  the  recovery  of 
debts  or  legacies.  A  disclosure  of  assets,  the  executor  or  ad- 
ministrator is  bound  to  also  by  his  very  oath  of  office.  But 
all  this  is  merely  nugatory  if  an  executor  or  administrator  can 
evade  a  disclosure  of  assets  by  any  paper  exhibited  here,  which 
he  chooses  to  call  an  inventory,  which  must  however  be,  if  this 
court  is  merely  ministerial  in  this  matter  of  inventories,  and 
can  entertain  no  objections  of  any  sort  to  an  inventory  as  now 
contended.  Of  whom  but  persons  studious  of  concealment 
are  inventories  usually  sought  through  the  intervention  of 
these  courts  ?  But  if  these  courts  are  functi  officio,  the  in- 
stant that  any  thing  in  the  name  of  an  inventory  is  exhibited 
as  to  any  benefit  that  in  nine  cases  out  of  ten  can  be  reason- 
ably expected  to  result  from  them,  this  matter  of  exhibiting 
inventories  might  well  be  abolished  altogether. 

{^**  The  Court  of  King's  Bench,  in  issuing  its  prohibition  in 
the  cases  referred  to,  seems  to  have  taken  up  this  matter  as  if 
both  the  obligation  of  exhibiting  an  inventory,  and  the  juris- 
diction of  these  courts  over  inventories,  originated  with  and 
rested  solely  upon  the  statute  of  Henry  8.  This  at  least  is  to 
be  inferred  from  the  printed  reports  both  of  the  arguments,  and 
especially  of  the  judgments  in  those  cases.  In  that  of  Hen- 
derson V.  French,  which  is  reported  most  at  length  of  the  two, 
it  appears,  indeed,  that  the  present  Mr.  Justice  Littledale,  who 
was  then  counsel,  did  state,  in  showing  cause  against  the  rule 
nisi  for  a  prohibition,  that  it  had  been  the  practice  of  the  court 
sought  to  be  prohibited  (the  Consistory  Court  of  Carlisle)  to 
permit  exceptions  to  be  taken  to  inventories  time  out  of  mind: 
and  entries  of  such  proceedings  in  that  court  from  the  year 
16S6  to  1812,  were  produced  in  support  of  that  stateoieDii 


the  earliest^  however,  of  these,  that  in  1636,  it  is  observable,      TWfortf 
being  long  subsequent  to  the  statute  of  Henry  8.     But  the     moHwn, 
counsel  who  argued  in  support  of  the  rule,  Mr.  Scarlett,  with-  BedlniMiiMi 
out  any  apparent  reference  to  all  this,  as  wholly  beside  the  oSUifcirto 
question,  was  content,  by  way  of  answer,  with  a  mere  refer-  inTcotoritfc 
ence  to  and  argument  upon  the  statute  of  Henry  8.     In  the 
words  of  the  report,  *  Scarlett,  contra,  cited  21  Hen.  8,  c*  69 
s.  4,  which  he  contended  only  requires  an  executor  to  make 
an  inventory  and  to  deliver  it  into  the  keeping  of  the  bishop  or 
ordinary.'    And  the  court  seevas  to  have  taken  the  same  limited 
view  of  the  case  in  its  judgment :   for  '  the  court  were  of 
opinion  (the  words  of  the  report  again)  that  as  the  statute 
directed  the  executor,  for  the  security  of  the  creditors  and 
legatees,  to  make  an  inventory  to  the  bishop  or  ordinary ;  and 
that  no  bishop  or  ordinary  should,  under  pain  of  10/.,  refuse 
to  take  such  inventory,  his  office  was  merely  ministerial^ 
adding,  *  if  the  statute  had  intended  more,  it  would  have  so 
said.* 

P'  But  whoever  is  acquainted  with  the  old  law  and  practice 
of  these  courts,  must  be  aware  that  neither  inventories  them- 
selves nor  the  jurisdiction  of  these  courts  over  inventories,  is 
at  all  to  be  traced  up  or  ascribed  to  the  statute  of  Henry  8. 
Lyndewood,  for  instance,  who  wrote  long  before  the  statute, 
may  be  cited  in  proof  of  this,  who  in  the  13th  title  of  his  third 
book  De  testamentis,  enters  pretty  fully  into  the  matter  of  in- 
ventories, and  shows  them  to  have  been  at  that  time  generally 
under  the  cognizance  of  the  spiritual  court.  Nor  does  it  seem 
to  have  been  long  suspected  even  that  the  jurisdiction  of  these 
courts  in  this  particular  was  abridged  by  the  statute  of  Henry  8, 
This  may  be  collected  from  Swinburne,  in  whose  book  it  ap- 
pears that  inventories  and  accounts  were  still  required  hy  these 
courts  of  executors  and  administrators,  at  the  suit  of  those 
interested  in  the  effects  of  testators  or  parties  dead  intestate, 
and  might  be  questioned  in  these  courts,  notwithstanding  this, 
and  long  subsequent  to  the  statute  of  Henry  8,  when  Swin- 
bome  wrote.  There  are  several  sections  in  the  sixth  part  of 
his  book,  setting  out  when  the  inventory  is  to  be  made,  what 
is  to  be  put  in  it,  and  the  effect  and  benefit  of  it ;  and  it  is 
there  expressly  also  said,  that  '  if  any  creditor  or  legatory  do 
affirm  that  the  testator  had  any  more  goods  than  be  comprised 
in  the  inventory,  he  must  prove  the  same :  otherwise  the  judge 
(the  ecclesiastical  judge)  is  to  give  credit  to  the  inventory,' 
clearly  not  making  him  merely  ministerial  in  this  matter,  and 
so  unable  to  entertain  objections  of  any  sort  to  an  inventory. 

[^'^  The  object  of  the  statute  which  is  supposed  to  have  this 
effect  (I  mean  that  of  making  these  Courts  merely  ministerial) 
is  so  declared  in  its  title,  and  runs  so  much  through  its  enact- 
ments, as  hardly  to  be  mistaken.  The  title  is,  *  What  fees 
ought  to  be  takm  for  (nrobate  of  testaments*'     And  the  ^te^ 
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Telford     amble  as  clearly  shows  the  true,  I  might  almost  say,  the  sole, 
MoriMon,     object  of  the  statute  to  have  been,  the  restriction  of  fees.     The 
SedMuiiikli  ^^"®^  respecting  inventories  occurs  (incidentally,  as  it  were) 
Coart  to  hear  in  the  middle  of  a  section  (the  4th  s.  of  the  act),  which,  after 
invMto?LV^  stating  how  much  the  ordinary  shall  take  in  particular  cases,  of 
wills  or  intestacies,  goes  on  to  enact, '  that  the  executor,  or, 
in  case  of  an  intestacy,  the  administrator,  calling  or  taking  to 
him  such  person  or  persons,  two  at  the  least,  to  whom  the 
deceased  was  indebted,  or  had  made  any  legacy,  and  upon  their 
refusal,  or  absence,  two  other  honest  persons,  being  next  of 
kin  to  the  deceased,  and  in  their  default  or  absence,  two  other 
honest  persons,  shall,  in  their  presence,  and  by  their  directions, 
make,  or  cause  to  be  made,  a  true  and  perfect  inventory  of  all 
the  goods,  chattels,  wares,  merchandises,  as  well  moveable  as 
not  moveable,  whatsoever,  that  were  of  the  said  deceased ;  and 
the  same  shall  cause  to  be  indented ;  whereof  the  one  part 
shall  be  by  the  said  executor  or  administrator,  upon  his  oath, 
to  be  taken  before  the  ordinary,  &c.,  on  the  holy  Evangelists 
{averred)  to  be  good  and  true ;  and  the  same  one  part  indented, 
shall  deliver  into  the  keeping  of  the  said  ordinary,  &c.,  the 
other  part  thereof  to  remain  with  the  said  executor  or  admi- 
nistrator;  and  that  no  ordinary,  &c.,  upon  the  pain  in  this 
estatute,  hereafter  contained,  remse  to  take  any  such  inventory 
to  him  presented  or  tendered,  to  be  delivered,  as  is  aforesaid.' 
[["  Now  it  is  pretty  evident,  that  this  part  of  the  act  neither 
does,  nor  was  intended  to,  confer  any  jurisdiction  on  the  Eccle- 
siastical Court,  with  respect  to  inventories.     As  little  can  it  be 
construed  to  have  taken  any  away.     What  it  does  is  this :  it 
regulates  the  mode  of  making  inventories ;  as,  especially,  that 
the  inventory  shall  be  made  in  duplicate,  one  part  to  be  kept 
by  the  ordinary :  and,  in  effect  (as  taken  in  conjunction  with 
the  whole  act,  and  the  inception  of  this  fourth  section)  pre- 
scribes, that  the  ordinary  shall  receive  that  one  part  so  com- 
mitted to  his  keeping,  without  exacting  additional  fees — which 
last  I  take  to  be  what  the  legislature  had  principally  in  view, 
in  that  part  of  the  order  respecting  the  receiving  of  inventories 
by  the  Ecclesiastical  Court  itself.     Nor  is  there  in  this  fourth 
section,  as  might  be  inferred  from  the  printed  report  of  the 
case  of  Henderson  v.  French,  in  Maule  and  Selwyn,  any  special 
penalty  of  10/.  imposed  on  the  ordinary,  for  a  contravention  of 
the  statute  in  the  matter  of  inventories ;  from  which  penalty 
imposed,  the  Court  of  King's  Bench  seems,  partly,  to  have 
inferred,  that  the  ordinary's  office  was  so,  merely,  ministerial 
in  that  matter.     That  penalty,  a  general  penalty,  is  imposed 
by  a  subsequent  general  section  (the  7th),  which  enacts,  that 
*  every  ordinary,  &c.,  that  shall  do,  or  attempt,  or  cause  any 
thing  to  be  done  or  attempted,  against  this  act  or  ordinance 
(the  whole  statute,  that  is)  in  any  thing,  shall  forfeit  and  lose» 
for  every  time  so  offending,  to  me  ^gwVj  ^«s^^sv^3aal\le^wJf, 
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80  much  money  as  he  shall  take  contrary  to  the  present  act ;'     Te^fin-d 
(still  with  reference,  this,  to  the  main  object  of  tne  act,  as  ex-    jifji^g^ 
plained  above,  and  a  further  proof  of  such  being  the  main  51^*®'*K 
object)  'and  over  that,  shall  lose  and  foifeit  10/.  sterling — a  ooirtt^hMr 
moiety  to  the  king,  and  the  other  moiety  to  the  party  grieved  pnviSoriefc*' 
in  that  behalf^  that  will  sue,  &c.,  for  recovery  of  the  same/  "    — "    " 
And  as  to  any  jurisdiction  which  the  ecclesiastical  court,  then- 
tofore,  had  over  inventories  not  being  taken  away  by  this  fourth 
section,  this  is  put  beyond  all  manner  of  doubt  by  another 
general  (the  8th)  section,  which  is  in  these  words :  *  provided 
always,  that  this  present  act  shall  not  be  prejudicial  to  any 
ordinary,  or  any  other  person  which  now  have  or  hereafter 
shall  have  authority  for  probate  of  testaments ;  but  that  every 
of  them  shall  and  may  convent  before  them  all  and  every  person 
or  persons,  made  and  named  executor  or  executors  of  any  tes- 
tament, to  the  intent  to  refuse  or  prove  the  testament  or  testa- 
ments of  that  testator  or  testators ;  and  to  bring  in  inventories, 
and  to  do  every  other  thing  concerning  the  same,  as  they  might 
do  before  the  making  of  the  act.* 

[["  Here  then  the  jurisdiction  is  not  only  not  taken  away 
from,  it  is  expressly  reserved  to,  the  ordinary.  The  restrain- 
ing of  fees  is  the  great  object  of  the  act ;  the  limiting  the  juris- 
diction of  these  courts  is  not  its  object  at  all.  The  act  neither 
originated  the  obligation  of  exhibiting  inventories ;  nor  did  it, 
in  my  humble  judgment,  render  the  spiritual  court  merely 
ministerial,  concerning  inventories — confine  it,  that  is,  to  the 
mere  receiving  of  inventories,  when  exhibited.  On  the  con- 
trary, it  reserved  to  it  all  the  powers  in  this  matter,  which  it 
had  before  the  act ;  of  which  powers,  that  of  examining  alleged 
omissions  in  inventories  indisputably  was  one. 

T"  If,  however,  the  Court  of  King's  Bench  had  put  a 
di^rent  construction  upon  the  statute,  having  all  these  matters 
fiilly  before  it,  it  would  have  been  the  duty  of  this  court  to 
have  acquiesced  in  that  construction,  to  say  the  least,  in  its 
public  capacity.  The  court  therefore,  in  that  case,  would 
undoubtedly  prohibit  itself,  by  admitting  the  validity  of  the 
present  objection.  But  I  am  not  disposed  to  do  this,  as  the 
matter  now  stands ;  and  the  rather,  as  I  find  that  my  prede- 
cessor did  not  conceive  that  his  hands  were  tied  up  in  a  case 
like  the  present,  by  the  decision  of  the  Court  of  King's  Bench, 
in  the  case  of  Catchside  and  Ovington ;  the  principal  case, 
that  is,  on  the  authority  of  which  it  is  contended,  that  it  is 
incompetent  to  the  court  to  proceed  in  the  present  case.  This 
may  be  collected,  for  instance,  from  the  case  of  Shackleton  v. 
Lord  BarrymorCy  which  occurred  here,  in  Hilary  Term,  1798; 
and  which,  in  substance,  was  as  follows. 

Z^^li  was  a  suit  by  Shackleton,  a  creditor,  against  Lord 
Barrymore,  as  administrator  of  his  brother,  the  late  lord, 
lor  an  inventory*    Lord  Barrymore  exhibited  axv  SxiNetv\xyr]% 
The  creditor  tnen  gave  in  an  idlegation,  ]^\eaditi%  omusa; 
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iWord     to  which  allegation,  not  only  his  lordship's  answers  were 
Af«H«N».     taken,  but  the  creditor  being  dissatisfied  with  those  answers, 
SSSLuiitoa  produced  witnesses  on   the  allegation  who  were   examined 
Go«rttoh«ar  to  falsify  the  inventory.     At  the  hearing  of  the  cause,  Lord 
laTMtoritt!^  Barrymore's  counsel,  of  whom  I  was   one,  took   an   objec- 
tion,  at  least,  to  the  depositions  being  read;   citing,  among 
other  arguments  in  support  of  the  objection,  this  case  of  Catch- 
side  and  Ovington.    The  judge,  Sir  William  Wynne,  upon 
mature  deliberation,  sustained  the  objection,  so  far  as  it  went 
to  the  reading  of  the  depositions ;  at  the  same  time  that,  not- 
withstanding the  case  or  Catckside  and  Ovington,  he  ordered 
a  fuller  inventory  as  with  reference  to  assets,  the  omission  of 
which  was  deducible  from  the  answers.     From  a  note  which  I 
took  of  his  judgment  at  the  time,  I  find  that  learned  person  to 
have  expressed  himself  to  the  following  effect : — 

[["  *  It  has  been  argued  that  a  creditor,  not  being  allowed  to 
object  to  an  account,  it  is  not  open  to  him,  on  the  same  prin- 
ciple, to  object  to  an  inventory.  Upon  principle,  perhaps, 
there  is  no  very  solid  distinction  between  the  two  cases ;  but  a 
distinction  has  always  prevailed  in  practice;  allegations  in 
objection  to  inventories  have  constantly  been  admitted.  Two 
cases  have  been  cited,  indeed,  to  the  effect  that  the  common 
law  will  not  allow  inventories  to  be  objected  to  in  these  courts ; 
but  the  reports  of  those  cases  are  so  short,  that  it  is  not  easy 
to  see  upon  what  principle  they  proceeded.  In  the  one  of 
these,  the  case  of  Hinton  and  Parker ^  it  is  merely  saidy  that 
the  spiritual  court  shall  not  falsify  an  inventory  at  the  suit  of 
a  creditor,  though  it  may  at  the  suit  of  a  legatee.  This  is 
strictly  all ;  for  it  is  neither  said,  how  the  spiritual  court  shall 
not  proceed  to  falsify  an  inventory  at  the  suit  of  a  creditor; 
nor  is  any  ground  for  the  distinction  between  the  case  of  a 
creditor  and  that  of  a  legatee,  in  this  matter,  for  which  there 
seems  to  be  no  good  foundation  in  reason  or  principle,  at- 
tempted to  be  laid.  In  Catchside  and  Orington,  the  Court 
said,  *  On  the  face  of  the  proceedings,  the  ecclesiastical  court 
had  no  jurisdiction ;'  but  what  the  proceedings  had  been  in 
that  cause,  does  not  appear  from  the  printed  report.' 

[["  What  has  been  principally  contended,  however,  is,  that 
though  the  court  may  allow  an  allegation  to  be  given  in  objec- 
tion to  an  inventory,  and  answers  to  be  taken  upon  that  alle- 
gation, yet  that  it  should  go  no  fiirther ;  that  it  shoidd  not 
permit  witnesses  to  be  examined  upon  the  allegation,  in  order 
to  falsify  the  inventory.  This  distinction  I  take  to  be  well 
founded  (and  therefore  I  incline  to  sustain  the  objection,  so  far) 
for  the  following  reason :  If  the  answers  confess  more  assets 
than  were  inserted  in  the  inventory,  the  court  may  order  the 
inventory  to  be  amended,  by  the  insertion  of  these.  But  what 
is  it  to  do  if  further  assets  are  established,  by  vntnesses,  in  op- 
positUm  to  the  anfiwets  \    U  cannot  order  them  to  be  ii 


in  the  inventory,  toithout  the  part/s  oath ;  for  the  inventory  is     Telford 
required,  by  the  statute,  to  be  upon  oath.     Nor  can  it  compel     Mwimm, 
the  executor  or  administrator  to  swear  to  assets,  the  possession  |jjjj^*5[^^ 
of  which  he  has  twice  already,  upon  oath,  denied.     Hence,  I  coorttobear 
sustain  the  objection  taken  to  the  depositions  being  read,  in  this  fnT^coH^^ 
case.     Nor  in  the  cases  cited  (or  in  any  other  that  I  am  aware 
of),  of  depositions  taken  on  allegations  of  this  sort(«),  does  any 
one  occur,  in  which  the  court  has  ordered  articles  to  be  added 
to  an  inventory,  on  depositions  affainst  answers ;  so  that  the 
taking  of  such  depositions  at  all  should  appear  merely  super- 
fluous. 

[["  Here,  then,  in  this  case  of  Shackleton  v.  Lord  Barrytnore^ 
there  is  a  direct  precedent  for  the  courts  proceecUng  m  this 
matter,  notwithstanding  the  case  of  Catcftside  and  Ovington : 
and  I  think  that,  on  the  authority  of  that  case,  the  court  may 
proceed  in  the  present ;  notwithstanding  the  countenance  which 
that  case  of  Catchside  and  Ovington  derives  frbm  the  tnore 
recent  case  of  French  and  Henderson ;  and  notwithstanding 
that  more  recent  case  itself,  taken  substantively.  Further,  in 
the  present  case,  the  party,  an  executrix,  whose  authority  is 
derived  from  the  ordinary,  objecting  a  statute  in  bar  of  pro- 
ceedings by  the  ordinary,  is  at  least,  it  should  seem,  first  bound 
herself  to  a  compliance  with  that  statute.  Has  she  complied 
with  the  statute  ?  Is  this  such  an  inventory  as  is  required  by 
the  statute  ?  It  is  certainly  not,  in  my  view  of  it.  The  execii-. 
trix  does  not  even  style  it  an  inventory,  but  a  declaration  in 
lieu  of  an  inventory.  She  classes  the  eifects  in  masses,  and 
does  not  detail  them,  specifically — nor  does  she  set  forth  by 
whom  they  were  appraised — both,  seemingly,  required  by  the 
statute.  Upon  all  these  considerations,  I  think  that  the  execu- 
trix must  either  write  to  this  act,  or  bring  in  a  further  inven- 
tory, as  prayed  by  the  creditor. — Ed.^ 

By  the  13  Edw.  I,  st.  1,  c.  23,  **  Executors  shall  have  a  writ  AcUMciven 
of  account,  and  the  same  action  and  process  in  the  same  writ,  to"»«<««wi. 
as  the  testator  might  have  had  if  he  had  lived  (0-" 

By  the  common  law,  executors  should  not  have  an  action  of 
account,  for  an  account  to  be  made  to  the  testator,  because  the 
account  rested  in  privity ;  for  remedy  whereof  this  action  was 
made.  But  by  the  law  of  merchants,  an  action  of  account  did 
lie  for  executors  (w). 

By  the  4  Edw.  3,  c.  7,  "  Whereas  in  times  past  executors 
have  not  had  actions  for  a  trespass  done  to  their  testators,  as  if 
the  goods  and  chattels  of  the  same  testators  carried  away  in 
their  life,  and  so  such  trespasses  have  hitherto  remained  un- 
punished ;  it  is  enacted,  that  the  executors  in  such  cases  shall 
nave  an  action  against  the  trespassers,  and  recover  their  da- 

(i)   I  Armstrong  v.  Celey,  1763;     1771.1 
VenabUt  v.  Watkirut,  1766 ;  Deane  v.        (0  [  Vide  infra,  "  Account:"^ 
Crevis,   1767;    Griffiths  v.  Chrpeii,        (u)  2  Inst  404. 
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mages,  in  like  manner  as  they  whose  executors  they  be  should 
have  had  if  they  were  in  life.*' 

By  the  25  Edw.  3,  st.  5,  c.  5,  "  Executors  of  executors  shall 
have  actions  of  debt,  accounts,  and  of  goods  carried  away  of 
the  first  testators,  and  executions  of  statute  merchants  and  re- 
cognizances made  in  court  of  record  to  the  first  testator,  in  the 
same  manner  as  the  first  testator  should  have  had  if  he  were 
in  life ;  and  the  same  executors  of  executors  shall  answer  to 
other  of  as  much  as  they  have  recovered  of  the  goods  of  the 
first  testators,  as  the  first  executors  should  do  if  diey  were  in 
full  life." 

By  the  statute  of  the  31  Edw.  3,  st.  1,  c.  1 1,  **  In  case  where 
a  man  dieth  intestate,  the  persons  deputed  by  the  ordinary  to 
administer  his  goods  shall  have  an  action  to  demand  and  re- 
cover as  executors  the  debts  due  to  the  person  intestate  in  the 
king's  court,  for  to  administer  and  dispend  for  the  soul  of  the 
dead ;  and  shall  answer  also  in  the  king's  court,  to  other  to 
whom  the  dead  person  was  holden  and  bound,  in  the  same 
manner  as  executors  shall  answer ;  and  they  shall  be  account* 
able  to  the  ordinary,  as  executors  be  in  the  case  of  testament, 
as  well  of  the  time  past  as  of  the  time  to  come." 

Before  this  act,  by  the  common  law,  administrators  had  no 
property  in  the  goods  and  chattels  as  executors  had ;  nor  could 
they  recover  debts  as  executors  could  do ;  but  by  this  statute 
they  are  enabled  in  both  those  respects ;  and  further,  whereas 
by  the  common  law  they  were  charged  by  the  name  of  execu- 
tors, now  they  shall  be  charged  by  the  name  of  administra- 
tors (x). 

[By  3  &  4  Will.  4,  c.  42, 

[Sect.  2.  *'  *  And  whereas  there  is  no  remedy  provided  by  law 
for  injuries  to  the  real  estate  of  any  person  deceased,  committed  in 
his  lifetime,  nor  for  certain  wrongs  done  by  a  person  deceased  in  bis 
lifetime  to  another  in  respect  of  his  property,  real  or  personal ;'  for 
remedy  thereof  be  it  enacted,  That  an  action  of  trespass,  or  trespass 
on  the  case,  as  the  case  may  be,  may  be  maintained  by  the  execu- 
tors or  administrators  of  any  person  deceased  for  any  injury  to  the 
real  estate  of  such  person,  committed  in  his  lifetime,  for  which  an 
action  might  have  been  maintained  by  such  person,  so  as  such  in- 
jury shall  have  been  committed  within  six  calendar  months  before 
the  death  of  such  deceased  person,  and  provided  such  action  shall 
be  brought  within  one  year  afler  the  death  of  such  person;  and  the 
damages,  when  recovered,  shall  be  part  of  the  personal  estate  of 
such  person ;  and  further,  that  an  action  of  trespass,  or  trespass 
on  the  case,  as  the  case  may  be,  may  be  maintained  against  the 
executors  or  administrators  of  any  person  deceased  for  any  wrong 
committed  by  him  in  his  lifetime  to  another  in  respect  of  his  pro- 
perty, real  or  personal,  so  as  such  injury  shall  have  been  committed 
within  six  calendar  months  before  such  person's  death,  and  so  as 
such  action  shall  be  brought  within  six  calendar  months  afVer  such 

^x)  Gibf .  478. 
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executors  or  administrators  shall  have  taken  upon  themselves  the 
administration  of  the  estate  and  effects  of  such  person  ;  and  the 
damages  to  be  recovered  in  such  action  shall  be  payable  in  like 
order  of  administration  as  the  simple  contract  debts  of  such  person/* 

[Sect.  14.  "That  an  action  of  debt  on  simple  contract  shall  be  *^"P5S«h?" 
maintainable  in  any  court  of  common  law  against  any  executor  or  '"^^ 
administrator." 

[[An  executor  or  administrator  (y)  has  the  same  property  in 
the  personal  effects  as  the  deceased  had  when  living,  and  has 
the  same  power  to  bring  actions  to  recover  them. 

Qln  Q>Wc// (executor  of  Boxall)  v.  Chilton  and  another  (z). 
If  A.  has  in  his  possession  a  box  containing  papers  belonging 
to  a  person  deceased,  and  send  the  box  with  its  contents  to 
his  solicitors,  with  directions  to  deliver  the  box  and  papers  to 
the  executor,  on  his  giving  an  inventory  of  them,  and  a  receipt: 
Held,  that  trover  lies  against  the  solicitors,  if  they  refuse  to 
deliver  the  box  and  papers  to  the  executor,  he  refusing  to  give 
an  inventory  and  receipt,  although  the  solicitors  offered  to 
give  them  up  if  the  executor  would  give  an  inventory  and  re- 
ceipt. 

^An  executor  may  commence  an  action   before  probate 

S ranted,  because  he  derives  his  right  from  the  will,  although 
e  cannot  declare  until  probate  be  granted,  because  he  cannot 
make  profert  (a).  But  an  administrator  ought  not  to  commence 
an  action  before  letters  of  administration  are  granted,  as  he 
derives  all  his  authority  from  the  testator  {b). 

[[An  administrator  cum  testamento  annexo  cannot  declare 
before  administration  is  granted  any  more  than  an  ordinary 
administrator  (c). 

[[No  action  can  be  maintained  against  a  party  as  executor 
until  he  has  taken  upon  himself  to  act  as  such,  or  has  proved 
the  will  (d).— Ed.;] 

By  the  32  Hen.  8,  c.  37,  s.  1  (e),  "  Forasmuch  as  by  the  32  Hen.  8, 
order  of  the  common  law,  the  executors  or  administrators  of  ^^^^^^^^' 
tenants  in  fee  simple,  tenants  in  fee  tail,  and  tenants  for  term  caae  or  Rent 
of  life,  of  rent  services,  rent  charges,  rent  seeks,  and  fee  farms,  *"  ^'^*"^' 


(y)  [See  below.] 

(*)  [2  C.  &  P.  471,  Lord  Tenter- 
den.j 

(a)  [See  also  Arry  v.  Ro6tnton,  1 
N.  R.  293 ;  Prince  v.  Nicholson,  5 
Taunt  665 ;  S.  C.  1  Marsh.  280 ; 
Riddel  v.  Sutton,  5  Bing.  200  ;  S.  C. 
2  M.  &  P.  345 ;  Hamb/y  v.  Trott, 
Cowp.  371 ;  Cockerill  v.  Kynaston, 
4  T.  R.  280 ;  Marshall  v.  Broadhurst, 
1  C.  &  J.  403 ;  S.  C.  1  Tyr.  348 ; 
Davis  V,  Salter,  1  Dowl.  P.  C.  561  ; 
8.  C.  2  C,  &  M.  466 ;  Gallant  v. 
BotUeJhwer,  3  Doug,  35.] 
VOL.  IV. 


(6)  [  Woodridge  v.  Bishop,  7  B.  & 
C.  406;  S.  C.  2  M.  &  R.  431,  n.; 
Rogers  V.Jones,  7  Taunt.  147;  S.  C. 
2  Marsh.  425 ;  Ex  parte  Paddy  Buck, 
235;  S.  C.3Madd.  241.] 

(c)  IPhiUips  V.  HartUy,  3  C.  &  P. 
121,  Best] 

(flf)  TDouglas  V.  Forrest,  1  M.  &  P. 
663  ;  S.  C.  4  Bing.  686.] 

(f)  [See  on  this  statute,  Co.  Litt. 
162  b;  Wadev.  Marsh,  I  Roll.  Ab. 
672,  tit  Distress (O);  13;  S.C.  Latch. 
211.— £d.] 
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have  no  remedy  to  recover  such  arrearages  of  the  said  rents  or 
fee  farms  as  were  due  unto  the  testators  in  their  lives^  nor  vet 
the  heirs  of  such  testator,  nor  any  person  having  the  reversion 
of  his  estate  after  his  decease,  may  distrain  or  luive  any  lawfiil 
action  to  levy  anv  such  arrearages  of  rents  or  fee  fiirmsj  dae 
unto  him  in  his  lifetime  as  is  aforesaid;  by  reason  whereof  die 
tenants  of  the  demesne  of  such  lands,  tenements  or  heredita- 
ments, out  of  which  such  rents  were  due  and  payable,  who  of 
right  ought  to  pay  their  rents  and  farms  at  sucn  day  and  terms 
as  they  were  due,  do  many  times  retain  such  arrearages  in  tfadr 
own  hands,  so  that  the  executors  and  administrators  of  the 

Ecrsons  to  whom  such  rents  or  fee  farms  were  due,  cannot 
avc  or  come  by  the  said  arrearages  of  the  same,  towards  the 
payment  of  the  debts,  and  performance  of  the  will  of  the  said 
testators ;  it  is  enacted,  that  the  executors  and  administraton 
of  every  such  person  to  whom  any  such  rent  or  fee  farm  shall 
be  due,  and  not  paid  at  the  time  of  his  death,  shall  have  an 
action  of  debt  for  all  such  arrearages,  against  the  tenant  that 
ought  to  have  paid  the  same,  or  against  his  executors  or  admi- 
nistrators ;  or  may  distrain  for  the  same  upon  the  lands  and 
other  hereditaments  chargeable  therewith,  so  long  as  they  con- 
tinue in  the  seisin  or  possession  of  the  said  tenant  in  demesne^ 
who  ought  immediately  to  have  paid  the  said  rent  or  fee  farm 
so  being  behind,  to  the  said  testator  in  his  life;  or  in  the  seisia 
or  possession  of  any  other  person  claiming  the  same  only  from 
the  same  tenant  by  purchase,  gift,  or  descent ;  in  like  manner 
and  form  as  the  testator  might  have  done  in  his  lifetime,  and 
shall  for  the  same  distress  lawfully  make  avowry  upon  thmr 
matter  aforesaid." 

Sect.  2.  ''  Provided  that  this  shall  not  extend  to  any  such 
manor,  lordship  or  dominion  in  Wales,  or  in  the  marches  of  the 
same,  whereof  the  inhabitants  have  used  time  out  of  mind  to 
pay  unto  the  lord  or  owner  thereof  at  his  first  entry  into  the 
same,  any  sum  for  the  redemption  and  discharge  of  all  dntiesi 
forfeitures,  and  penalties,  whereof  the  said  inhabitants  were 
chargeable  to  any  of  their  said  lords,  ancestors,  or  predeces- 
sors before  his  said  entry.'* 

Sect.  3.  **  And  if  any  man  having  in  the  right  of  his  wife 
any  estate  in  fee  simple,  fee  tail,  or  for  term  of  life,  in  any  rents 
or  fee  farms,  and  the  same  shall  be  due  and  unpaid  in  the  said 
wife's  life ;  the  husband  after  the  death  of  his  wife,  his  execu- 
tors and  administrators,  may  have  an  action  of  debt  for  the  said 
arrearages  against  the  tenant  of  the  demesne  that  ought  to  have 

f)aid  the  same,  his  executors  or  administrators,  or  may  distrain 
or  the  same,  as  he  might  have  done  if  his  wife  had  been  livingi 
and  make  avowry  upon  his  matter  as  aforesaid." 

Sect.  4.  "  And  if  any  person  shall  have  any  rents  or  fee  Arms 
for  term  of  life  of  any  other  person,  and  the  same  shall  be  doe 
and  unpaid  in  the  life  of  such  other  personi  and  he  dielh,  dien 
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he  to  whom  the  same  was  due^  his  executors  or  administrators,  upon  an- 
may  have  an  action  of  debt  against  the  tenant  in  demesne  that  bl^ng*deid! 
ought  to  have  paid  the  same  when  it  was  first  due,  his  execu- 
tors and  administrators;  or  may  distrain  for  the  same  upon  such 
lands  and  tenements  out  of  which  the  said  rents  or  tee  farms 
vrere  issuing  and  payable ;  in  Uke  manner  and  form  as  he  might 
have  done  if  such  person  by  whose  death  the  aforesaid  estate 
in  the  said  rents  and  fee  farms  was  determined  and  expired  had 
been  in  full  life ;  and  the  avowry  for  the  taking  of  the  same 
distress  to  be  made  as  aforesaid." 

rUnder  this  statute  it  was  held  that  if  a  person  seised  in  fee 
of  land  demised  it  for  years^  reserving  rent,  his  executors  or 
administrators  could  not  distrain  for  arrears  of  rent  incurred 
during  his  lifetime,  on  the  ground  that  the  deceased  was  not 
tenant  of  the  rent  (/)• 

[|But  now  by  statute  3  &  4  Will.  4,  c.  48,  it  is  enacted — 

[Sect.  38.  "That  it  shall  be  lawful  for  the  executors  or  adminis-  3&4W.4, 
trators  of  any  lessor  or  landlord  to  distrain  upon  the  lands  demised       c.  42. 
for  any  term,  or  at  will,  for  the  arrearages  of  rent  due  to  such  lessor  E«ecator»  of 
or  landlord  in  his  lifetime,  in  like  manner  as  such  lessor  or  landlord  dist^ui^of 
miffht  have  done  in  his  lifetime."  uifcaSIe"  ^ 

fSect.  38.  "  That  such  arrearages  mav  be  distrained  for  afler  the  Arrears  may 
end  or  determination  of  such  term  or  lease,  at  will,  in  the  same  ^  ^{J{*"si 
manner  as  if  such  term  or  lease  had  not  been  ended  or  determined;  Months  after 

Srovided  that  such  distress  be  made  within  the  space  of  six  calen-  J^,J*JJt"*" 
ar  months  after  the  determination  of  such  term  or  lease,  and  during  "^ 

the  continuance  of  the  possession  of  the  tenant  from  whom  such 
arrears  became  due :  Provided  also,  that  all  and  every  the  powers 
and  provisions  in  the  several  statutes  made  relating  to  distresses  for 
rent  shall  be  applicable  to  the  distresses  so  made  as  aforesaid." — 
Bd.] 

And  by  the  statute  of  11  Geo.  2,  c.  19,  s.  15 (^),  "Whereas 
where  any  lessor  or  landlord,  having  only  an  estate  for  life  in 
the  lands,  tenements,  or  hereditaments  demised,  happens  to  die 
before  or  on  the  day  on  which  any  rent  is  reserved  or  made 
payable,  such  rent  or  any  part  thereof  is  not  by  law  recovera- 
ble by  the  executors  or  administrators  of  such  lessor  or  landlord ; 
nor  is  the  person  in  reversion  entitled  thereunto,  any  other  than 
for  the  use  and  occupation  of  such  lands,  tenements,  or  here- 
ditaments, irom  the  death  of  the  tenant  for  life ;  of  which 
advantage  hath  been  often  taken  by  the  under-tenants,  who 
thereby  avoid  paying  any  thing  for  the  same;   for  remedy  Rents reco- 
thereof  it  is  enacted,  that  where  any  tenant  for  life  shall  hap-  un"JJf,i''„'int, 
pen  to  die  before  or  on  the  day  on  which  any  rent  was  reserved  J''**£jJ*;f"*" 
or  made  pavable  upon  any  demise  or  lease  of  any  lands,  tene-  before ^the* 
ments,  or  hereditaments  which  determined  on  the  death  of  SSc!  *'  ^^^' 
such  tenant  for  lifei  that  the  executors  or  administrators  of  such 

(/)  IPracQit  V.  Boucher,  8  B.  &        (g)  [S^titleftlMlf,  voLii.  393  a.] 
1. 849 ;  Jana  v.  Jane$,  ML  967,} 
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tenant  for  life  shall  and  may,  in  an  acdon  upon  the  case,  reco- 
ver of  and  from  such  under-tenant  or  under-tenants  of  such 
lands,  tenements,  or  hereditaments,  if  such  tenant  for  life  die 
on  the  day  on  which  the  same  was  made  payable,  the  whole,  or. 
if  before  such  day,  then  a  proportion  of  such  rent,  according  to 
the  time  such  tenant  for  life  lived  of  the  last  year,  or  quarter 
of  a  year,  or  other  time  in  which  the  said  rent  was  growing  doe, 
as  aforesaid;  making  all  just  allowances,  or  a  proportionable 
part  thereof  respectively." 
In  what  An  executor  may  sue  another  in  the  spiritual  court  touching 

^rt^  to  be  i^is  testator*s  goods,  in  this  case,  viz.  if  a  man  devise  or  bequeath 
corn  growing  or  goods  unto  one,  and  a  stranger  will  not  suSu 
the  executor  to  perform  the  testament;  for  this  legacy  he  shall 
sue  the  stranger  in  the  spiritual  court  (A). 

But  if  a  man  take  from  the  executor  or  administrator  the 
goods  of  the  deceased,  for  this  they  must  use  their  action  of 
trespass,  and  not  sue  in  the  spiritual  court:  for  they  cannot  sue 
for  the  goods  of  the  deceased  in  a  court  ecclesiasticiBd,  but  at  the 
common  law(i). 

Also  tenants  may  be  sued  at  the  common  law  by  executors 
or  administrators  for  rent  behind,  and  due  to  the  testator  or 
intestate  in  his  lifetime,  or  at  the  time  of  his  death,  and  they 
may  for  the  same  distrain  the  land  charged  with  the  rent  (A). 
In  what  CtM  All  the  executors  do  represent  the  person  of  the  testator, 
rafif  iVjii"  ^^^  therefore  they  must  all  join  in  suit  agwnst  others,  and  in 
suit  by  others  they  must  all  be  made  defendants,  or  at  least  so 
many  of  them  as  do  administer ;  for  though  executors  them- 
selves must  take  notice  by  the  will  how  many  executors 
there  be,  and  must  frame  their  suit  accordingly;  creditors  and 
strangers  need  not  take  notice  of  any  more  than  do  administer, 
and  execute  the  office  of  executor  (/ ). 

Smith  V.  Smith  (m),  T.,  6  Jac.  1.  The  mother  and  her  son, 
an  infant,  were  made  executors,  and  administration  was  granted 
to  her  during  the  minority  of  her  son ;  she  married  again,  and 
then  her  husband  and  she  as  executrix  brought  an  action  of  debt 
against  the  defendant,  who  pleaded  in  abatement  that  the  infant 
was  not  named,  and  upon  a  demurrer  to  that  plea  it  was  held 
that  the  plea  was  good ;  but  if  it  had  been  set  forth  specially 
in  the  declaration,  that  there  was  another  executor  under  age, 
though  not  joined  in  the  action,  it  might  have  been  otherwise. 

[[But  it  seems  that  the  rule  is  different  in  equity ;  there  if 
one  executor  has  alone  proved,  he  may  sue  alone  (»). — Ed.T 
Case  where         If  oue  exccutor  rcfuse  to  undertake  the  executorship,  then 
cuilr^truc^h.  is  the  other  executor  to  be  admitted  alone,  and  may  execute 

(h)  Swin.  18.  (/)   Went  95. 

(0  Swin.  18;  10  Mod.  21.    IVide  (m)  Yelv.  130;  S,  C.  1  BrownL 

supra,  tho  mode  of  proceeding   by  101. 

temerary  adminiitration.]  (n)  TDavieg  v.  Williawu^  1  Sim.  8, 

(k)  Swin.  18.  (V*  C.  LeMOL)] 


WittlSl— Getting  in  the  Effects.  4S7 

the  willy  or  commence  any  suit  or  be  sued  alone,  as  if  no  other 
had  been  named  executor.  But  if  he  alter  his  mind,  and  after- 
wards become  willing,  then  (his  former  refusal  before  the  ordi* 
nary  notwithstanding)  he  may  join  with  the  other  executor 
who  proved  the  will,  and  if  he  release  any  debt  due  to  the  tes- 
tator, the  release  is  as  sufficient  as  if  he  had  never  refused ; 
which  is  to  be  understood  if  he  released  before  judgment ;  but 
after  judgment,  being  no  party  to  the  suit,  he  cannot  acknow- 
ledge satisfaction,  because  he  was  not  privy  to  the  judgment  (o). 

And  where  there  are  several  executors,  and  one  of  them  re- 
ftiseth  before  the  ordinary,  and  the  rest  prove  the  will ;  he  who 
reftised  may  administer  when  he  will,  and  therefore  they  who 
proved  it  ought  to  name  him  in  every  action :  but  if  they  all 
Kfiise,  and  tHe  ordinarv  grants  administration  to  another,  then 
it  is  too  late,  for  in  such  case  they  cannot  afterwards  prove  the 
will{p). 

Co-executors  being  in  law  but  as  one  person,  therefore  the  in  ^^^  Caw 
act  of  one  is  the  act  of  them  all,  and  the  possession  of  one  is  whtulif  may 
accounted  the  possession  of  all,  and  the  payment  of  debts  by  ^^' 
or  to  one  of  them  is  the  payment  of  or  to  all  of  them ;  and  the 
sale  or  gift  of  the  testator*s  goods  by  one  is  the  sale  or  gift  of 
all ;  and  likewise  a  release  before  judgment  of  one  of  them,  is 
a  release  of  all  (9). 

But  it  is  not  so  with  administrators,  for  they  have  but  one  Co-idminit. 
authority  given  them  by  the  bishop  over  the  goods,  which 
authority  being  given  to  many  is  to  be  executed  by  all  of  them 
joined  together  (r). 

QBut  in  the  subsequent  cases  of  Willand  v.  Fenn  and  Jajcomb 
y.  £[arwood(,s),  it  was  held,  that  one  of  several  administrators 
stands  on  the  same  ground  with  one  of  several  executors. — 
Ed-I 

Also  one  executor  shall  not  be  charged  with  the  wrong  or 
devastavit  of  his  companion,  and  shsJl  be  no  farther  liable 
than  for  the  assets  which  came  to  his  hands.  And  therefore 
where  an  action  was  brought  against  two  executors,  and  the 
jury  found  that  the  two  and  another  were  made  executors,  and 
that  the  third  wasted  the  assets  to  the  amount  of  600/.  and 
died,  and  that  only  16/.  came  to  the  hands  of  the  two  others; 
the  court  held,  that  they  should  be  chargeable  for  no  more 
than  the  16/.;  for  that  it  was  the  testator's  folly  to  trust  such 
a  person,  which  must  not  turn  to  the  prejudice  of  the  other 
executors  (t). 

(o)  Swin.  325.  T Hudson  v.  Hudson,  1  Atk.  460,  (Ld. 

(p)  Hensloe^s  case,  9  Co.  38;  vide  Hardwicke.)] 

tuproj  "Probate,**  [and  Sugden  on  (1)  [2  Yes.  sen.  267,  in  which  case 

Powers,  6th  edit.  vol.i.  c. 3, s.  1,  §  40.]  Sir  J .  Stranee,  M.R.  cited  Willardv. 

{g)  Swin.  328;  [3  Bac.  Abr.  30,  Fenn;  see,  however,  Warwick  y.Gre- 

Executors  (C)  1;  Ex  parte  Rigbt/,  \9  viUe,  1  Phill.  126,  and   Stanley  v. 

Yes.  462.]  Bumes,  1  Hagg.  222.] 

(r)   Lord  Bacon's  Tracts,  162 ;  (t)  2  Bac.  395. 
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Regularly,  one  executor  cannot  sue  another  of  his  co-exe- 
cutors touching  any  thing  relating  to  his  testator's  wUI^  or  that 
is  within  the  power,  interest,  duty  or  office  of  an  executor  («)• 

But  if  a  debtor  make  his  creditor  and  another  person  exe- 
cutors, and  the  creditor  abstain  from  proving  the  wul^  or  acting 
as  executor,  he  may  maintain  an  action  agabst  the  other,  fer 
his  debt  due  by  the  testator ;  \jiOT  is  it  necessary  to  enable 
him  to  do  so  that  he  should  renounce  before  the  ordinary  {x). 
—Ed.;] 

But  if  the  residue  of  the  personal  estate,  after  debts  and 
legacies,  be  devised  to  both  the  executors,  one  of  them  may  soe 
the  other  in  the  spiritual  court  for  a  moiety ;  for  this  is  in  the 
nature  of  a  gift  or  legacy  to  him,  and  he  may  bring  trespass 
against  the  other  executor  if  he  takes  it  out  of  his  posaesnoni 
or  detinue  if  he  detains  it  from  him(y). 

Or,  in  such  case,  he  may  have  relief  in  equity. 

It  seemeth  to  be  now  settled  that  where  a  man  maketfa  two 
executors,  and  deviseth  to  them  the  residue  of  his  goods  after 
debts  and  legacies  paid,  and  one  of  them  dieth,  that  the  sur- 
vivor shall  have  the  whole  (ar). 

So  where  a  man  deviseth  all  the  rest  and  residue  of  his 
goods,  chattels  and  personal  estate,  to  two  persons,  their  exe- 
cutors and  administrators,  and  one  of  them  died ;  on  a  bOl 
brought  by  his  executor  against  the  surviving  devisee,  it  was 
held,  that  the  survivor  should  take  the  whole  to  his  own  use, 
and  should  not  be  a  trustee  as  to  the  moiety  for  the  repre* 
sentative  of  him  who  is  dead,  and  that  they  were  to  be  coDOr 
dered  as  joint-tenants  where  survivorship  tskes  place,  as  well 
in  eases  of  chattels  as  in  cases  of  inheritance  (a). 

The  executor  of  an  executor,  (where  there  is  no  joint  exe- 
cutor), is  executor  to  the  first  testator,  and  hath  right  to  all  the 
profit,  and  is  liable  to  all  the  charge  that  the  first  executor 
had,  or  was  subject  unto.  But  the  one  testator's  goods  shall 
not  stand  charged  for  the  other  testator's  debts,  but  each  for 
his  own  (J). 

If  two  be  appointed  executors,  and  the  one  maketh  his  tes- 
tament, wherein  he  nameth  his  executor,  and  dieth,  his  co- 
executor  surviving,  in  this  case,  the  executor  of  the  executor 
is  not  to  be  joined  with  the  executor  surviving,  neither  in  the 
execution  of  the  will,  nor  in  suits  or  actions.  And  if  the  exe- 
cutor of  the  executor  have  any  goods  or  chattels  in  his  hand 
which  did  belong  to  the  first  testator,  the  executor  of  the  same 
testator  surviving  may  have  an  action  against  the  executor  of 

(m)  2  Bac.  Abr.396.  (a)  1  Abr.  Cai.  £q.  243;  12  Vss. 

(x)  RawUnton  v.  Shaw,  3  T.  Rep.  298.    [See  Sugden  on  Powwi,  eth 

557;  IDorchester  v.  Webb,  W.  Jones,  ed.  vol  L  p.  138,  Where  the  tunmug 

557.1  or  acting  Eateeuien  cwi  lelL— £d.1 

0)  2  Bac  Abr.  396.  (6)  Swin.  329. 

W  2  Lev.  209 ;  1  Vcm.  4B2.  
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the  executor  for  the  same ;  for  the  power  of  the  executor  who  Bzecator  or 
died  first  was  determined  by  his  deaths  the  other  then  sui>  ^nlti^^^' 
viving  (c).  ^°^^- 

Swinburne  says  {d ),  the  executor  of  an  executor  cannot  sell 
the  lands  of  the  first  testator. 

But  in  the  case  of  Rolls  v.  Ma8on{e\  T.,  10  Jac.  1,  where 
the  devise  was,  that  the  executor  should  sell,  it  was  held,  that 
the  executor  of  the  executor  might  sell,  though  not  in  being  at 
the  time  of  the  devise. 

So  in  the  case  of  Oarfoot  v.  Oarfoot  (/),  M.,  15  Car.  2. 
Lands  were  devised  to  be  sold  by  the  executor ;  the  executor 
died ;  the  youngest  children,  for  whose  benefit  the  sale  was 
ordered,  preferred  a  bill  against  the  heir.  The  heir  demurs, 
because  it  was  but  an  authority  in  the  executor  which  is  dead 
with  him.     But  the  demurrer  was  overruled. 

But  the  administrator  of  an  executor  is  not  liable ;  as  in  the 
ease  of  Tucker  v.  Towel  (g),  M.,  9  Geo.  S.  There  was  a  libel 
in  the  spiritual  court  for  a  legacy.  The  defendant  pleaded  that 
it  was  a  legacy  given  by  the  will  of  the  testator,  whose  executor 
is  dead,  and  he  the  defendant  is  administrator  of  the  executor, 
and  therefore  is  not  liable  for  the  legacies.  Which  plea  the 
ipiritual  court  refiised,  and  therefore  he  applies  for  a  prohi- 
bition. By  Lord  Hardwicke,  Chief  Justice :  "  No  doubt  but 
the  spiritual  court  hath  a  general  jurisdiction  in  suits  for  lega* 
des,  but  the  question  is.  Whether  they  have  in  this  suit  as  it  is 
now  brought  ?  And  I  think  they  have  not.  For  if  an  executor 
dies  intestate,  there  is  no  privity  between  his  administrator  and 
the  testator,  and  in  order  to  continue  the  privity,  there  are 
administrations  de  bonis  nan  granted,  whicn  is  the  constant 
course.  Now  here  is  a  suit  against  the  administrator  of  the 
executor,  who  is  not  administrator  de  bonis  non  of  the  first  tes- 
tator,  so  that  there  is  no  privity.  But  it  is  said,  that  here  is 
what  amounts  to  an  allegation  that  this  administrator  was  pos* 
sessed  of  the  testator's  goods,  and  so  may  be  charged  as  exe- 
cutor of  his  own  wrong.  That  doth  not  appear.  But  suppose 
it  had  been  so,  that  would  not  be  a  ground  to  maintain  this 
Buit,  but  in  that  case  there  should  be  an  administrator  de  bonis 
non  set  up,  and  he  might  then  call  him  to  an  account  in  a  court 
of  equity ;  for  the  ecclesiastical  court  has  only  jurisdiction  to 
compel  the  immediate  representative  of  the  testator  or  intestate 
to  administer,  and  have  power  to  grant  probate,  and  to  commit 
administration.  But  when  they  have  done  that,  they  are  fundi 
officio,  and  have  no  further  jurisdiction,  but  to  call  the  executor 
or  administrator  to  account.      And  a  prohibition  was  granted. 

re)  Swin.  324,  325.  on  Powers,  6th  edit.  vol.  i.  c.  3,  s.  1, 

\J)  Swin.  329.  §  30  and  46.— Ed.] 

[e\2  BrownL  1 94.  (g)  Cases  in  the  time  of  Lord  Hard* 

[I  Cba.  Ca.  196.  See  Sugden  wicke,  185.] 
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AdniMiini'        If  administration  is  granted  to  two^  and  one  dies,  yet  the 

^^y^t-      administration  doth  not  cease;  for  it  is  not  like  a  letter  of 

attorney  to  two,  where  by  the  death  of  one  the  audiority 

ceaseth ;  but  is  rather  an  office,  and  admimstrators  are  enabled 

to  bring  actions  in  their  own  names ;  they  come  in  the  place 

of  executors,  and  therefore  the  office  survives  <  A). 

fLxtemxm  of        Whcu  an  administrator  hath  judgment  and  dieth,  his  eze- 

IrVoJ!'"'***'   c"^<>rs>  ^  such,  may  not  sue  execution  of  the  said  judgment; 

for  none  shall  have  execution  of  this  judgment  but  he  who  sludl 

be  subject  to  the  payment  of  the  debts  of  the  first  intestate  (i). 

Admiabira.        By  the  statute  of  the  17  Car.  2,  c.  8,  ^'  Where  any  /idgmoit 

io€de hamu    j^j.  yerdict  shall  be  had,  by  or  in  the  name  of  any  executor 

or  administrator,  in  such  case  an  administrator  of  goods  not 

administered  may  sue  forth  a  scire  facias,  and  take  ezecuiMii 

upon  such  judgment 

QAn  administrator  de  bonis  non  succeeds  to  all  the  l^al 
rights  which  belonged  to  the  former  executor  or  adminiatratOT 
in  his  representative  character  (k), — En.] 
Actions  By  the  9th  Edw.  3,  stat.  1,  c.  3,  '^  In  a  writ  of  debt  brought 

Ij^jJ  diven  against  divers  executors,  they  nor  any  of  them  sh  Jl  have  But 
EucBion.     one  essoin  before  appearance,  that  is  to  say,  at  the  summons  or 
attachment;  nor  after  appearance  they  shall  have  but  one 
essoin,  as  the  testator  snould  have  had ;  so  that  all  the  exe- 
cutors do  represent  the  person  of  the  testator  as  one  person. 

'*  And  though  the  sheriff  do  answer  at  the  summons,  that 
some  of  them  have  nothing  whereby  he  may  be  summoned, 
yet  there  shall  be  an  attachment  awarded  upon  them.  And  if 
the  sheriff  answer,  that  he  hath  nothing  whereby  he  may  be 
attached,  the  great  distress  shall  be  awarded ;  so  that  at  the 
great  distress  returned  upon  them,  he  or  they  that  do  first 
appear  in  the  court  shall  answer  to  the  plaintiff.  And  although 
some  of  them  have  appeared  in  the  court,  and  make  defiiult  at 
the  day  that  great  distress  is  returned  upon  the  other,  yet 
nevertheless  he  or  they  shall  be  put  to  answer  that  first  appeared 
at  the  great  distress  returned. 

"  And  in  case  the  judgment  pass  for  the  plaintiff,  he  shall 
have  his  judgment  and  execution  against  them  that  have 
pleaded,  according  to  the  law  heretofore  used,  and  against  all 
other  named  in  the  writ,  of  the  goods  of  the  testator,  as  well  as 
if  they  had  all  pleaded.  And  it  is  to  be  understood,  that  if  any 
in  such  case  will  sue  according  to  the  law  that  hath  been  used 
heretofore,  he  may  freely  do  it  notwithstanding  this  statute  (/)•" 
[[Executors /ormer/y  were  not  liable  to  costs  for  an  action 
brought  for  a  wrong  done  in  the  time  of  the  deceased  or  upon 
a  contract  made  with  him. — Ed.] 

(A)  lAdam  v.  Buckland,  2  Vern.        (k)  [Cathenoood  v.  Chabaud,  1  B. 

514;  3  Bac.  Abr.  56,  title  Executors  &  C.  154,  Bayley,  J.] 
(G);   2  Bla.  Com.  506;  Hudson  v.        (/)  IVide  nmra,  3  &  4  WilL  4, 

Iludton,  Cat.  temp.  Talbot,  127.]  c.  42,  8. 4,  for  ttie  last  enactment  on 

(/)  5  Co.  9|  BrudtntVt  case.  this  subject «-£d.] 
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In  all  actions  brought  by  executors  or  administrators  upon  cott^ 
contracts^  bonds^  or  other  things  made  to  the  deceased,  or  for 
goods  taken  away  in  his  life,  they  shall  pay  no  costs  by  any 
statute  (m). 

That  is  to  say,  costs  by  the  common  law  are  not  given  in 
any  case ;  and  executors  and  administrators  are  not  comprised 
within  the  several  statutes  (n)  which,  in  order  to  prevent  vex- 
atious suits,  Jo  require  other  persons  to  pay  costs  in  like  cases; 
for  executors  and  administrators  cannot  so  well  be  supposed 
to  intend  vexation,  seeing  that  they  sue  only  in  the  right  of 
another,  and  have  not  perhaps  so  perfect  a  knowledge  of  the 
matter  as  their  testator  or  intestate  would  have  had  if  he  had 
lived.  But  as  they  are  not  to  pay  costs,  so  on  the  contrary 
they  are  not  to  be  allowed  costs ;  because  they  are  supposed  to 
reimburse  themselves  any  charges  or  expenses  they  may  have 
been  at  in  the  account  of  the  testator's  or  intestate's  estate  (o). 

So  also  an  executor  defendant  shall  pay  costs;  and  the 
judgment  is  of  the  goods  of  the  testator,  if  there  are  sufficient; 
if  not,  of  the  executor's  own  goods.  Also  when  he  is  de* 
fendant,  and  there  is  judgment  for  him,  he  shall  have  his 
costs  {p). 

(m)  Law  of  Ex.  462 ;  2  Bac.  Abr.  case,  or  upon  any  statute,  for  any 

446.  offence  or  wrong  personal  immediately 

(n)  [23  Hen.  8,  c.  15,  s.  1,  enacts,  supposed  to  be  done  totbe  plaintiff  or 
"Tbat  if  .any  person  or  persons,  at  plaintiffi;  and  tbe  plaintiff  or  plain- 
any  time  after  the  feast  of  tbe  Purifi-  tiffs  in  any  such  kind  of  action,  bill, 
cation  of  our  Lady,  in  tbe  twenty-  or  plaint,  after  appearance  of  tbe  de- 
tbird  year  of  tbe  reign  of  our  sove-  fendant  or  defendants,  be  nonsuited, 
reign  lord  king  Henry  tbe  Eigbtb,  com-  or  tbat  any  verdict  bappen  to  pass,  by 
mence  or  sue  in  any  court  of  record,  lawful  trial,  against  tne  plamtiff  or 
or  elsewbere  in  any  otber  court,  any  plaintifib  in  any  sucb  action,  biU,  or 
action,  bill,  or  plaint,  of  trespass  upon  plaint,  tbat  tben  tbe  defendant  or  de- 
tbe  statute  of  King  Ricbard  tbe  Se-  fendants  in  every  sucb  action,  bill,  or 
cond,  made  in  tbe  fiftb  year  of  bis  plaint,  sball  bave  judgment  to  recover 
reign,  for  entries  into  lands  and  tene-  nis  costs  against  every  sucb  plaintiff 
ments,  wbere  none  entry  is  given  by  or  plaintifis ;  and  tbat  to  be  assessed 
tbe  law,  or  any  action,  bill,  or  plaint  ana  taxed  by  tbe  discretion  of  tbe 
of  debt  or  covenant,  upon  any  espe-  judge  or  judges  of  tbe  court  where 
dalty  made  to  tbe  plaintiff  or  plain-  any  sucb  action,  bill,  or  plaint,  sball 
tifis,  or  upon  any  contract  supposed  be  commenced,  sued,  or  taken ;  and 
to  be  made  between  the  plaintiff  or  also  tbat  every  defendant  in  sucb  ac- 
plaintifib  and  any  otber  person  or  pei^  tion,  bill  or  plaint,  sball  bave  sucb 
sons,  or  any  action,  bill,  or  plaint  of  process  and  execution  for  tbe  recovery 
detinue  of  any  goods  or  chattels,  and  having  of  bis  costs  against  tbe 
whereof  tbe  plaintiff  or  plaintiffs  shall  plaintiff  or  plaintiffs,  as  the  same 
suppose  tbat  the  property  belongetb  plaintiff  or  plaintifis  should  or  might 
to  tnem,  or  to  any  of  them,  or  any  nave  had  against  tbe  defendant  or 
action,  bill,  or  plaint  of  account,  in  defendants,  in  case  that  judgment  bad 
tbe  which  the  plaintiff  or  plaintiffs  been  given  for  the  part  of  tbe  said 
suppose  tbe  defendant  or  defendants  plaintiff  or  plaintifib,  in  any  sucb  ac- 
to  oe  their  bailiff  or  bailiffs,  receiver  tion,  bill,  or  plaint" — Ed.] 
or  receivers  of  their  manor,  mese,  (o)  2  Atk.  108. 
money,  or  goods,  to  yield  account;  (p)  1  Bac.  Abr.  517;  2  Bac  Abr. 
or  any  action,  bill,  or  plaint  upon  tbe  446. 
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cotti.  Marsh  v.  Yelhwlyy  H.,  12  Geo.  8(9).    When  an  executor 

must  declare  as  executor,  he  shall  pay  no  costs ;  but  if  die 
cause  of  action  ariseth  in  the  time  of  the  executor,  and  is  there- 
fore a  matter  within  his  knowledge,  and  for  which  he  may 
declare  in  his  own  right,  and  need  not  to  declare  as  executor, 
he  shdl  be  liable  to  pay  costs. 

So  where  the  thing  in  dispute  is  matter  not  of  fiust  but  of 
law,  and  consequently  as  much  within  the  knoi/rledge  of  the 
executor  or  administrator  as  of  the  testator  or  intestaitej  it  hath 
been  adjudged,  that  where  judgment  is  given  against  the  exe- 
cutor or  amninistrator  upon  demurrer,  they  shall  p^  costs. 
As  in  the  case  of  Frazer  v.  Moore,  £.,  1720  (r).  Bill  by  an 
administrator:  the  defendant  demurs,  and  the  demurrev  is 
allowedi  and  the  bill  is  dismissed  with  costs ;  and  so  said  ^ 
be  the  constant  course  in  equity  by  the  whole  Court  oS  £x- 
ch^uer. 

JEboell  V.  Quoih  and  otliers,  M.,  8  Geo.  1  («).  There  were 
three  executors,  one  of  whom  gave  a  warrant  of  attorney  to 
confess  a  judgment  against  himself  and  his  co-executors ;  pur* 
Buant  to  which  a  judgment  was  entered  against  all  the  executon 
of  the  goods  of  the  testator  for  the  debt,  and  against  the  exe* 
cutor  who  gave  the  warrant  of  his  own  goods  for  the  costs. 
Upon  motion  to  set  this  aside,  it  was  held  to  be  ill ;  for  execu- 
tors mav  plead  different  pleas,  and  that  which  is  most  for  die 
testator  s  advantage  shall  be  received.  And  the  judgment  was 
set  aside. 

Crutchfield  v.  Scott,  E.,  1  Geo.  2.  The  question  was, 
whether  in  an  action  by  an  executor  the  defendant  should  be 
allowed  to  bri7ig  money  into  court.  And  on  consideration,  it 
was  held  he  might,  and  that  the  effect  of  it  would  be«  not  to 
make  the  executor  pay,  but  only  lose  his  subsequent  costs. 
And  the  same  was  allowed  in  the  case  of  JBaher  v.  TurberviUe, 
M.i  3  Geo.  1  (0. 

Caswell  V.  Norman,  T.,  7  Geo.  2  (u).  An  executor  brought 
error  of  a  judgment  after  a  devastavit ;  and  the  court  held,  he 
ought  to  pay  costs  on  affirmance. 

Harris  v.  Jones,  H.,  4  Geo.  3  (x).  On  a  question  whether 
an  executor  should  be  permitted  to  discontinue,  without  pay- 
ment of  costs.  For  the  plaintiff  executor  it  was  urged  that  an 
executor  should  not  pay  costs  in  any  instance  excepting  one, 
namely,  where  he  had  brought  an  action  as  executor,  which 
he  might  have  brought  in  his  own  name.  But  by  the  court, 
the  giving  an  executor  leave  to  discontinue,  is  matter  of  discre- 
tion in  the  court ;  and  they  ought  not  to  give  him  such  leave 


q)  Str.  682,  1106.  (0  Str.  796. 

Bunb.  63.  (u)  Str.  077. 

Str.  20.  (x)  Bur.  Mansf.  1451. 
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in  any  case  where  he  hath  knowingly  brought  his  action  wrong,  ^^^ 
unless  he  will  consent  to  nay  costs. 

Also  on  a  judgment  ot  non  prosequitur  for  the  executor's 
wilfiil  delay,  he  shall  pay  costs  (y). 

But  he  shall  not  pay  costs  on  a  nonsuit  (z). 

[[And  various  otner  cases  established  that  executors  and 
administrators  should  not  pay  costs  upon  a  nonsuit  or  verdict 
for  an  action  brought  for  a  wron^  done  in  the  time  of  the 
deceased,  or  for  a  contract  entered  into  by  him.  But  now,  by 
8tat  3  &  4  Will.  4,  c.  42,  s.  31,  it  is  enacted, 

["  That  in  every  action  brought  by  any  executor  or  administrator  Bzecaton 
in  right  of  the  testator  or  intestate,  such  executor  or  administrator  o/'Sm  tJi!^' 
shdU,  unless  the  court  in  which  such  action  is  brought,  or  a  judge  uuw  to  p^r 
of  any  of  the  said  superior  courts,  shall  otherwise  order,  be  liable  ^^"'^ 
to  pay  costs  to  the  defendant  in  case  of  being  nonsuited  or  a  verdict 
passing  against  the  plaintiff,  and  in  all  other  cases  in  which  he 
would  be  liable  if  such  plaintiff  were  suing  in  his  own  right  upon 
^  cause  of  action  accruing  to  himself;  and  the  defendant  shall 
have  judgment  for  such  costs,  and  they  shall  be  recovered  in  like 
manner  (a),** — Ed,] 

Bankruptcy  does  not  take  away  an  executor's  right  to  the  |«ecotor 
executorship ;  but  in  order  to  secure  the  effects  for  the  creditors  *"  ^^ 
and  legatees,  the  Court  of  Chancery  will  appoint  a  receiver,  to 
whom  the  assignees  of  the  commission  shall  account  for  what 
they  have  received  of  the  testator's  goods  (b) ;  or  will  admit 
the  bankrupt  a  creditor  against  his  own  estate  for  what  he 
claims  as  executor,  and  order  the  money  to  be  paid  into  the 
Bank  (o) ;  excepting  such  beneficial  interest  as  vests  in  the 
bankrupt  himself  (d).  Where  the  bankrupt  and  another  were 
executors  of  a  creditor  of  the  bankrupt,  the  court  permitted 
the  co-executor  to  prove  the  debt  under  the  commission,  and 
prdered  the  money  to  be  paid  into  the  Bank,  although  it 
appeared  that  the  will  was  contested  by  the  bankrupt  in  the 
ecclesiastical  court,  on  the  ground  of  a  former  will,  by  which 
he  was  sole  executor  and  residuary  legatee ;  and  it  was  ob- 
jected that  administration  might  be  nsid  pendente  lite  (e)« 

(5^)  Bur.  Mansf.  1584 ;  IHiggt  v.  vol  ii.  p.  1492.] 

Wanyyl  6  T.  Rep.  654.  (b)  TEjc  parte  Ellit,}  1  Atk.  101. 

raf)  Ibid.  (c)  f  Ex  parte  Leeke^  2  Bro.  596. 

(a)  [For  the  construction  put  by  (d)  fRobinson  v.  Taylor,']  Id.  689, 

courts  of  common  law  on  this  statute,  (e)  TjSr  parte  Shakl^hqft,']  3  Bro. 

tee  y.  Williams  on  Exor.  and  Adm.  198.    [  Vide  supra,  p.  156.] 
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VII.  Of  the  Payment  of  Debts  by  Executors  or 

Administrators. 

The  King  By  the  statute  of  Magna  Charta,  chap.  18  (which  Lord 

lint  Creditor,  (joke  says  is  in  affirmance  of  the  common  law),  "  Where  one 
indebted  to  the  king  shall  die,  the  king  shall  be  first  satisfied 
for  his  debt,  and  the  residue  shall  remain  to  the  executors  to 
perform  the  testament  of  the  dead :  and  if  nothing  be  ovring 
unto  the  king,  all  the  chattels  shall  go  to  the  use  of  fiie  dead 
(saving  to  his  wife  and  children  their  reasonable  part.") 
OitUMry  Upon  which  Lord  Coke  says,  three  things  are  to  be  ob- 

utbie.  served :  1.  That  the  king  by  his  prerogative  shall  be  preferred 

in  satisfaction  of  his  debt  by  the  executors  before  any  other. 
Z.  That  if  the  executors  have  sufficient  to  pay  the  king's  deb^ 
the  heir  that  is  to  bear  the  countenance  and  sit  m  the  seat  of 
his  ancestor,  or  any  purchaser  of  his  lands,  shall  not  be  charged. 
3.  If  nothing  be  owing  to  the  king  or  any  other,  all  the  diatteb 
shall  go  to  the  use  of  the  dead,  that  is,  to  his  executors  or 
administrators,  saving  their  reasonable  parts  to  the  wife  and 
children  as  aforesaid. 

And  by  a  constitution  of  Othobon  (/),  ''  Since  the  uncer- 
tainty of  death  often  deprives  men  of  the  opportunity  of  making 
their  last  wills,  human  piety  acteth  mercifully  towards  the  de- 
ceased, by  distributing  their  goods  to  pious  uses,  so  that  they 
follow  and  help  them,  and  propitiously  intercede  for  them  with 
the  Heavenly  Judge ;  therefore  we,  by  our  approbation,  con- 
firming the  provisions  heretofore  made  (as  it  is  said)  by  the 
prelates  of  the  kingdom  of  England,  with  the  approbation  of 
the  king  and  barons,  concerning  the  goods  of  such  as  die  in- 
testate, do  strickly  forbid  prelates  and  all  other  whatsoever  to 
take  or  seize  the  goods  of  intestates,  contrary  to  the  provision 
aforesaid.*" 

Which  provision  John  of  Athon  understandeth  to  be  that 
which  is  made  by  the  statute  of  the  ISEdw.  1,  c.  19;  but  this 
cannot  be  right,  for  this  constitution  was  made  seventeen  years 
before  that  statute  (^).  But  the  provision  meant  seemeth 
plainly  to  be  the  aforesaid  statute  in  the  Magna  Charta. 

And  by  a  constitution  of  Archbishop  Stratford  (A),  it  is 
ordered  thus:  *^  Forasmuch  as  it  happeneth  sometimes  that 
persons  dying  intestate,  the  lords  of  the  fees  do  not  permit 
the  debts  of  the  deceased  to  be  paid  out  of  their  moveable 
goods,  we  do  decree  that  none  shall  henceforth  do  the  same 
on  pain  of  the  greater  excommunication. 
Bxecntort  2.  By  the  statutc  of  the  31  Edw.  3,  st.  1,  c.  11,  "  The 
7nuon  lubiT.  persons  deputed  by  the  ordinary  to  administer  the  goods  of 

(/)  AthoD,  121.  {g)  Gibi.  478.  (h)  Lmd.  171. 
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intestates  shall  have  an  action  to  demand  and  recover  as  exe- 
cutors the  debts  due  to  the  person  intestate  in  the  king's  courts 
for  to  administer  and  dispend  for  the  soul  of  the  dead ;  and 
shall  answer  also  in  the  king's  court  to  other  to  whom  the  said 
dead  person  was  holden  and  bound,  in  the  same  manner  as 
executors  shall  answer :  and  they  shall  be  accountable  to  the 
ordinaries  as  executors  be  in  the  case  of  testament,  as  well  of 
the  time  past  as  the  time  to  come." 

But  b^ore  this  act,  action  laid  by  the  common  law  against 
the  deputies  or  committees  of  the  ordinary,  by  the  name  of 
executors,  but  not  by  the  name  of  administrators,  until  this 

act  (/;• 

fiy  the  statute  of  the  30  Car.  2,  c.  7,  *'  The  executors  and 
administrators  of  any  person  who  as  executor  in  his  own 
wrong,  or  admmistrator,  shall  waste  or  convert  any  goods, 
chattels,  estate  or  assets  of  any  person  deceased,  to  his  own 
use,  shall  be  liable  and  chargeable  in  the  same  manner  as  their 
testator  or  intestate  would  have  been  if  he  had  been  living." 

And  by  the  statute  of  the  4  &  5  W.  &  M.  c.  24,  s.  12,  "  For- 
asmuch  as  it  hath  been  a  doubt  whether  the  said  statute  of  the 
30  Car.  2,  did  extend  to  the  executors  and  administrators  of 
any  executor  or  administrator  of  right,  who  for  want  of  privity 
in  law  were  not  before  answerable  nor  could  be  sued  for  the 
debts  due  from  the  first  testator  or  intestate,  notwithstanding 
that  such  executors  or  administrators  had  wasted  the  goods 
and  estate  of  the  first  testator  or  intestate,  or  converted  the 
same  to  their  own  use ;  it  is  hereby  declared,  that  all  and 
every  the  executors  or  administrators  of  such  executor  or 
administrator  of  right,  who  shall  waste  or  convert  to  their  own 
use  goods,  chattels  or  estate  of  their  testator  or  intestate,  shall 
be  liable  and  chargeable  in  the  same  manner  as  their  testator 
or  intestate  should  or  might  have  been  (ft)." 

Dr.  Swinburne  says  (/),  ''  If  a  testator  by  his  testament  doth 
charge  his  executor  to  pay  his  debts,  the  creditors  in  respect 
of  such  charge  may  sue  for  them  in  the  ecclesiastical  court." 

But  this  (as  it  seemeth)  must  be  understood  where  there  are 
special  words  in  the  will  so  directing  it ;  as  if  the  testator 
leave  to  his  creditor  such  a  sum  in  lieu  and  satisfaction  of  his 
debt,  or  the  like ;  otherwise  the  suit  must  be  (as  for  other 
debts)  in  the  temporal  courts. 

[[At  common  law  the  devisee  was  not  liable  to  debts  when  Devisee  or 
the  descent  was  broken,  and,  except  under  very  particular  cir-  JJ^L.Hd^*''^ 
cumstances,  the  same  rule  guided  courts  of  equity.     In  order  "«we(m). 
to  make  devised  estates  liable  to  specialty  debts,  the  statute 
of  3  W.  &  M.  c.  14,   was  passed,   the  provisions  of  which 

(0  9  Co.  39.  (/)  Swin.  19. 

{k)  XHcmmondv,  Gatliffe,  Andr.  (m)  [See  Gri/^on  v.  Hancock,  2  Atk. 
254.]  426,  on  3  &  4  W.  &  M.  c.  14.] 
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have  been  lately  repealed,  but  re-enacted  with  additional 
iio«p.4&    strength  by  11  Geo.  4  &  1  Will.  4,  c.  47,  which  enacts, 

1  wr  III.  Af  ' 

e.  47, 

lUcitcd  Acu       [Sect.  1.  "  That  the  said  several  recited  acts  shall  be  and  the 
repciOed.       same  are  hereby  repealed,  but  so  as  not  to  afiect  any  of  the  pro- 
visions and  remedies  of  the  said  acts,  or  any  of  then,  to  the  benefit 
of  which  any  persons  are  entitled,  as  against  any  estate  or  interest 
in  any  lands,  tenements,  hereditaments,  or  other  real  euate,  of  any 
person  or  persons  who  died  before  the  passing  of  this  ae.." 
For  remedy-       [Sect.  2.  "  And  whereas  it  is  not  reasonable  or  just  thit  by  the 
caaimitt«fon  pi^^^tice  or  contrivance  of  any  debtors  their  creditors  should  be  de- 
Crwuton  by    trauded  of  their  just  debts,  and  nevertheless  it  hath  often  sc  hap- 
^^*  pened,  that  where  several  persons  having  by  bonds,  covenants,  or 

other  specialties  bound  themselves  and  their  heirs,  and  have  after- 
wards oied  seised  in  fee  simple  of  and  in  manors^  messuages,  lands, 
tenements,  and  hereditaments,  or  had  power  or  authority  to  dispose 
of  or  charge  the  same  by  their  wills  or  testaments,  have,  to  the 
defrauding  of  such  their  creditors,  by  tlieir  last  wills  or  testaments, 
devised  the  same  or  disposed  thereof  in  such  manner  as  such  cre- 
ditors have  lost  their  said  debts ;  for  remedying  of  which,  and  for 
the  maintenance  of  just  and  upright  dealing,  be  it  therefore  further 
enacted,  that  all  wills  and  testamentary  limitations,  dispositions,  or 
appointments,  already  made  by  persons  now  in  being,  or  hereafter 
to  DC  made  by  any  person  or  persons  whomsoever,  of  or  concerning 
any  manors,  messuages,  lands,  tenements,  or  hereditaments,  or  any 
rent,  profit,  term,  or  charge  out  of  the  same,  whereof  any  person 
or  persons,  at  the  time  of  his,  her,  or  their  decease,  shall  be  seised 
in  tee  simple,  in  possession,  reversion,  or  remainder,  or  liave  power 
to  dispose  of  the  same  by  his,  her,  or  their  last  wills  or  testaments, 
shall  be  deemed  or  taken  (only  as  against  such  person  or  persons, 
bodies  politic,  or  corporate,  and  his  and  their  heirs,  successors,  ex- 
ecutors, administrators,  and  assigns,  and  every  of  them,  with  whom 
the  person  or  persons  making  any  such  wills  or  testaments,  limit- 
ations, dispositions,  or  appointments  shall  have  entered  into  any 
bond,  covenant,  or  other  specialty  binding  his,  her,  or  their  heirs;, 
to  be  fraudulent,  and  clearly,  absolutely,  and  utterly  void,  frustrate, 
and  of  none  effect ;  any  pretence,  colour,  feigned  or  presumed  con- 
sideration, or  any  other  matter  or  thing  to  the  contrary  notwith- 
standing." 
Boabiing  [Sect.  3.  "  And  for  the  means  that  such  creditors  may  be  en- 

K^Tc?"aMa  ^1^1®^  ^^  recover  upon  such  bonds,  covenants,  and  other  specialties, 
Bomu,  Ac.  be  it  further  enacted,  that  in  the  cases  before  mentioned  every  such 
creditor  shall  and  may  have  and  maintain  his,  her,  and  their  action 
and  actions  of  debt  or  covenant  upon  the  said  bonds,  covenants, 
and  specialties  against  the  heir  and  heirs  at  law  of  such  obligor  or 
obligors,  covenantor  or  covenantors,  and  such  devisee  and  devisees, 
or  the  devisee  or  devisees  of  such  first-mentioned  devisee  or  de- 
visees jointly,  by  virtue  of  this  act ;  and  such  devisee  and  devisees 
shall  be  liable  and  chargeable  for  a  false  pica  by  him  or  them 
pleaded,  in  the  same  manner  as  any  heir  should  have  been  for  any 
false  plea  by  him  pleaded,  or  for  not  confessing  the  lands  or  tene- 
ments to  him  descended." 
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[Sect.  9.  '^  That  from  and  after  the  passing  of  this  act,  where  Traders  bs. 
any  person  being,  at  the  time  of  his  death,  a  trader,  within  the  true  Ai2ut?ii? 
intent  and  meaning  of  the  laws  relating  to  bankrupts,  shall  die  administered 
seised  of  or  entitlea  to  any  estate  or  interest  in  lands,  tenements,  sqaSy?*  ^ 
or  hereditaments,  or  other  real  estate,  which  he  shall  not  by  hi« 
last  will  have  charged  with  or  devised  subject  to  or  for  the  pay* 
tnent  of  his  dfbts,  and  which  would  be  assets  for  the  payment  of 
his  debts  du£  on  any  specialty  in  which  the  heirs  were  bound,  the 
same  shall  he  assets  to  be  administered  in  courts  of  equity  for  the 
payment  ^f  all  the  just  debts  of  such  persons,  as  well  debts  due  on 
simple  contract  as  on  specialty  ;  and  that  the  heir  or  heirs  at  law, 
deviseti  or  devisees  of  such  debtor,  and  the  devisee  or  devisees  of 
such  first-mentioned  devisee  or  devisees,  shall  be  liable  to  all  the 
saBie  suits  in  equity,  at  the  suit  of  any  of  the  creditors  of  such 
itebtor,  whether  creditors  by  simple  contract  or  by  special tv*  as 
they  are  liable  to  at  the  suit  of  creditors  bv  specialty  in  whicn  the 
heirs  were  bound :   provided  always,  that  m  the  administration  of  Creditors  by 
assets  by  courts  of  equity,  under  and  by  virtue  of  this  provisioUa  Jj^ljJ^  ^\ 
all  creditors  by  specialty,  in  which  the  heirs  are  bound,  shall  be      P^  "  • 
paid  the  full  amount  of  the  debts  due  to  them  before  any  of  the 
creditors  by  simple  contract  or  by  specialty,  in  which  the  heirs  are 
not  bound,  shall  be  paid  any  part  of  their  demands  (n)/' 

[[And  by  S  &  4  Will.  4,  c.  104  (the  object  of  which  act  is 
that  *'  the  payment  of  the  debts  of  all  persons  shall  be  secured 
more  effectually"),  it  is  provided, 

["  That  from  and  after  the  passing  of  this  act,  when  any  person  p^^^^M  and 
shall  die  seised  of  or  entitled  to  any  estate  or  interest  in  lands,  tene-  Copyboid  Bs- 
ments,  or  hereditaments,  corporeal  or  incorporeal,  or  other  real  caSs*to"bc 
estate,  whether  freehold,  customaryhold,  or  copyhold,  which  he  Asseufortiie 
shall  not  by  his  last  will  have  charged  with  or  clevised  subject  to  simpircon- 
the  payment  of  his  debts  (o),  the  same  shall  be  assets  to  be  adminis-  ^'  ^k^^  ■ 
tered  m  courts  of  equity  for  the  payment  of  the  just  debts  of  such      *^ 
persons,  as  well  debts  due  on  simple  contract  as  on  specialty  ;  and 
that  the  heir  or  heirs  at  law,  customary  heir  or  heirs,  devisee  or 
devisees  of  such  debtor,  shall  be  liable  to  all  the  same  suits  in 
equity  at  the  suit  of  any  of  the  creditors  of  such  debtor,  whether 
creditors  by  simple  contract  or  by  specialty,  as  the  heir  or  heirs  at 
law,  devisee  or  devisees  of  any  person  or  persons  who  died  seised 
of  freehold  estates  was  or  were  before  the  passing  of  this  act  Hable 
to  in  respect  of  such  freehold  estates  at  the  suit  of  creditors  by 
specialty  in  which  the  heirs  were  bound  :  provided  always,  that  in 
tne  administration  of  assets  by  courts  of  equity  under  ana  by  virtue 
of  this  act  all  creditors  by  specialty  in  which  the  heirs  are  bound 
shall  be  paid  the  full  amount  of  the  debts  due  to  them  before  any 
of  the  creditors  by  simple  contract  or  by  specialty  in  which  the  heirs 
are  not  bound  shall  be  paid  any  part  of  their  demands." — Ed.] 

(n)  [See  Keene  v.  Riley ,  3  Meriv.  ChanceUor  on  the  repealed  acts  3  W. 

436 ;  Kitchen  v.    Bennet,    4  Madd.  &  M.  c.  14,  and  47  Geo.  3,  sess.  2, 

180,   as  to  section   2  of  47  Geo.  3,  c.  74.] 

c.  74,  repealed.     S«e  Spackman  v.        (o)  [Bd//  v.  Uarri$,  4  My.  ft  Cn 

Timhreii,  3  Sim.  253,  for  the  oon-  268.] 
Btruction  put  by  the  present  Vice 
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The  general  rule  is,  that  the  personal  estate  shall  be  first 
charged  with  payment  of  debts  and  legacies  (p).  But  if  a 
creditors'  debt  be  of  a  nature  which  binab  iK>th  real  and  per- 
sonal estate,  he  may  resort  either  to  the  personal  estate  in  the 
hands  of  the  executor  or  administrator,  or  to  die  real  estate  in 
die  hands  of  the  devisee  {q). 
fflH^Uiu.  ^"^*%  V-  Nightingale,  M.,  12  Geo.  1  (r).  An  heir  that  hath 
*^  lands  by  hereditary  descent,  shall  not  be  liable  for  ^he  debt  of 
his  ancestor  further  than  to  the  value  of  the  lands  dtgoended: 
and  as  soon  as  he  hath  paid  his  ancestor's  debts  to  the  -^alue  of 
the  land,  he  shall  hold  the  land  discharged ;  otlierwiie  he 
might  be  chargeable  ad  infinitum. 

And  if  an  heir  is  sued  upon  a  bond  debt  of  his  ancestor,  «a 
which  he  is  bound,  and  he  pays  the  money ;  the  executor  shall 
reimburse  him  as  far  as  there  are  personal  assets  of  the  testa- 
tor's come  to  his  hands,  if  it  is  not  otherwise  ordered  by  the 
will  («)•  And  his  right  accrues  to  the  hteres  foetus,  the  ge- 
neral {t)  or  particular  (u)  devisee,  as  well  as  to  the  hares  natus, 
or  heir  at  law. 

So  if  a  man  mortgages  land,  and  covenants  to  pay  the  money, 
and  dies,  the  personal  estate  of  the  mortgagor  shall,  in  fiivour 
of  the  heir,  be  applied  to  exonerate  the  mortgage  {x)» 

Yea,  though  there  be  no  covenant  in  the  deed  for  the  pay- 
ment of  the  mortgage-money,  yet  the  personal  estate  shall  be 
liable  in  the  hands  of  the  executor  (y). 

If  a  man  dies  indebted  by  bond,  and  seised  in  fee  of  divert 
lands,  part  of  wliicli  he  devises  to  one,  and  other  part  he 
permits  to  descend  to  his  heir  (not  mentioning  them  in  his 
will) ;  the  lands  permitted  to  descend  shall  be  first  applied  to 
pay  the  bond  debts.  And  the  reason  is,  because  the  applying 
the  devised  lands  to  pay  the  bond  debts  would  disappoint  the 
will;  which  equity  will  not  permit,  if  it  can  be  avoided: 
whereas  it  no  way  disappoints  the  will  to  say,  that  the  lands 
not  mentioned  should  be  in  the  first  place  liable  to  pay  the 
debts.  But  it  seems  it  would  be  otherwise,  if  the  testator  had 
devised  the  lands  to  Iiis  heir  at  law ;  for  though  such  devise 
were  void  (as  to  the  purpose  of  making  the  heir  take  otherwise 
than  by  descent),  yet  it  shows  the  testator's  intent,  that  the  heir 
should  have  the  land ;  and  therefore  it  seemeth  that  the  lands 
devised  to  one,  and  the  other  lands  devised  to  the  heir  at  law, 
should  in  such  case  contribute  in  proportion  to  pay  the  bond 


(p)  Vide  tuprOf  p.  339.  (t)  ILutkim  v.  Ltigh,  Cas.  temp. 

(q)    IGalton  v.  Hancock,  2  Atk.  Talbot,  54;    Gallon  v.  BanaKkj2 

426 ;  .S.  C.  Ridgw.  Cases  temp.  Hard-  Atk.  436.] 

wicke,  312;  Davies  y.  Churchman,  3  {u)  IFopley  y.  Pppley^   1  Vern. 

Lev.  189.]  96.] 

(r)  Str.  665.  {x)  Cope  v.  Ome,  2  Salk.  449. 

(s)  1  Cha.  Ca.  74;    Armitage  v.  (v)  Ibid.;  and  1  VenL436. 
Metcalfe,  2  P.  Wffl.  175. 
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debts.    Also,  for  the  above-mentioned  reason,  it  seemeth  that  LUbiiity  or 
the  lands  permitted  to  descend  to  the  heir  at  law,  and  not  men-  '"^'^- 
tioned  in  the  will,  shall  be  applied  to  pay  the  bond  debts, 
before  a  specific  legacy ;  lest  otnerwise  the  testator's  intention 
should  be  disappointed  {z). 

So  where  lands,  upon  which  there  was  a  mortgage,  were 
devised  to  one,  and  otner  lands  descended  to  the  heir  at  law, 
it  was  decreed  by  the  Lord  Chancellor  Hardwicke,  upon  great 
deliberation,  that  where  the  personal  estate  is  insufficient  to 
discharge  the  incumbrance,  the  ultimate  fund  is  the  land 
descended  to  the  heir  at  law :  and  although  the  creditor  may 
come  upon  which  fund  he  pleases,  yet  if  he  proceeds  against 
the  lands  mortgaged,  the  devisee  may  have  his  remedy  over 
against  the  heir  at  law  ;  otherwise  the  mortgage  might  exhaust 
the  whole  lands  devised,  and  there  would  be  no  benefit  in  the 
will  to  the  devisee  (a).  And  it  will  make  no  difference  that  the 
devise  is  of  the  lands  subject  to  the  incumbrance  thereon,  for 
such  a  qualification  is  no  more  than  what  is  implied,  since  the 
testator  could  not  devise  them  otherwise  (b). 

How  far  a  charge  upon  lands  for  payment  of  debts  shall       ^^** 
enure  and  be  in  force  against  purchasers  of  those  lands  from    MerAman. 
the  devisee  for  a  valuable  consideration,  hath  been  made  a  ^S^J^^JtrtS 
question.     As  in  the  case  of  Elliot  v.  Merryman^  E.  1740.  tionorihe 
Thomas  Smith  became  indebted  to  several  persons  by  bond,  genTniPmr 
and  likewise  by  simple  contract.     In  three  of  these  bonds,  {Jo?S*»he' 
Goodwin  was  bound  with  him  as  surety ;  and  afterwards  Good-  periouai  Ei- 
win  ffave  his  own  bond  alone  to  one  of  the  creditors,  to  whom  oi^TnTst.  ^*" 
Smitn  was  bound  in  a  single  bond.     Smith  being  thus  indebted 
made  his  will,  and  in  the  beginning  of  it  says,  "  My  will  is, 
that  all  my  debts  be  paid  ;  and  I  do  charge  all  my  lands  with 
the  payment  thereof."    After  which,  by  another  clause  in  the 
said  will,  he  gave  '^  all  his  real  and  personal  estate  to  Goodwin, 
to  hold  to  him,  his  heirs,  executors,  administrators,  and  assigns, 
chargeable  nevertheless  toith  the  payment  of  all  his  debts  and 
legacies.''    Of  this  will  he  made  Goodwm  executor.     The 
testator  died  in  1724.     Goodwin  proved  the  will;  and  in  that 
same  year  sold  a  ft'eehold  estate  of  the  testator's  to  Hunt ;  in 
the  year  following  sold  a  leasehold  of  the  testator's  to  White  ; 
and  in  1727  sold  another  estate  of  the  testator's,  consisting  of 
both  freehold  and  leasehold,  to  Merriman.     In  the  several 
deeds  by  which  these  estates  were  conveyed  from  Goodwin  to 
the  purchasers,  the  will  of  Smith  was  recited ;  and  to  one  of 
those  deeds  Elliot,  a  creditor  of  Smith,  was  a  subscribing 

(jj)  3  P.  Wm.  367.  (b)  [Serle  v.  St.Elory,  3  P.  Wms. 

(fl)   \Galton  V.  Hancock,  2  Atk.    386 ;   Bickham  v.  Cruthwell,  3  M.  & 
424—439 ;    Howell  v.  Price,   1   P.     C.  769 ;   Wythe  v.  Henniker,  2  M.  & 


Wms.  292;    Cope  v.  Cope,  2  Salk.     K.  635.J 
449;  Johmon  v.  MWcsopp,  2  Vem. 
112.]  2 


449 ;  Joknwa  v.  MUhopp,  2  Vera.        (c)  [Barnard.  Cha.  Ca.  78 ;  S.  C. 

"  Atk.  41.] 
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smoi  witness.  These  lands  were  sold  in  the  neighbourhood  by 
Marriman.  public  auction.  At  the  time  of  these  sales,  the  creditors  all  <^ 
Am^/e,uwiii  them  either  lived  in  the  town  where  Goodwin  lived,  or  widiin 
u^n  of  \SP^'  three  or  four  miles  of  it.  During  all  this  time,  and  till  the  year 
^"eiiiPo'wer  1730,  the  Creditors  went  on  regularly  receiving  their  interest 
oJDUpoMi,  which  was  at  5/.  per  cent.,  of  Goodwin.  Goodwin  was  a 
penSoai  L-  solvent  man  till  173S,  and  then  he  became  a  bankrufyt.  In 
?nTm?/''"  1734,  the  creditors  of  Smith  brought  their  bill  against  the 

purchasers  of  these  lands,  against  Goodwin,  and  against  the 

assignees  under  his  commission  of  bankruptcy,  in  order  to  have 
a  satisfaction  of  their  debts  out  of  those  lands  which  tr^«  sold 
by  Goodwin.  By  the  Master  of  the  Rolls :  It  is  almost  im- 
possible to  make  a  determination  in  tlie  present  case,  but  that 
it  must  fall  out  unfortunately  on  the  one  party  or  the  other. 
The  dispute  arising  between  creditors  on  the  one  side,  and 
purchasers  on  the  other,  both  these  sorts  of  persons  are 
entitled  to  the  favour  of  this  court ;  and  in  the  present  case,  a 
misfortune  must  fall  upon  one  of  them.  On  whom  it  is  to  fidl, 
is  the  question.  And  this  is  a  question  that  must  so  frequently 
have  happened,  that  it  is  extraordinary  to  find  no  determination 
directly  in  point.  The  case  is  this :  Smith  being  possessed  of 
a  real  and  personal  estate,  was  indebted  to  several  persons  by 
bond ;  in  three  of  which  bonds,  Goodwin  was  bound  with  him 
as  surety ;  and  he  had  contracted  likewise  some  other  debts ; 
and  being  thus  indebted  he  makes  his  will,  and  charges  his 
real  and  personal  estate  with  the  payment  of  his  debts  and 
legacies,  and  makes  his  devisee  executor.  It  is  true  indeed, 
the  words  in  the  will  do  not  amount  to  a  devise  of  the  lands  to 
be  sold  for  payment  of  the  debts;  and  they  only  import  a 
charge  upon  them  for  that  purpose.  However,  this  is  such  a 
devise  as  is  within  the  meaning  of  the  proviso  of  the  statute  of 
fraudulent  devises,  and  does  interrupt  the  descent  to  the  heir 
at  law.  The  testator  died  in  1724.  Goodwin  paid  interest 
for  the  debts  regularly  till  1730.  After  the  testator's  death, 
three  sales  of  this  estate  were  made  by  Goodwin ;  one,  of  an 
estate  which  was  entirely  freehold ;  another,  of  an  estate 
entirely  leasehold ;  and  a  third,  consisting  of  freehold  and 
leasehold  both.  The  bill  in  general  is  brought  by  the  creditors 
of  Smith  against  the  purchasers,  in  order  to  have  a  payment  of 
their  debts  out  of  the  lands  of  Smith,  which  were  sold  to  them 
by  Goodwin.  With  regard  to  the  leasehold  estate,  the  case  is 
so  extremely  plain  that  the  sale  of  that  must  stand,  and  that 
the  creditors  cannot  have  satisfaction  out  of  it,  that  it  can  admit 
of  no  manner  of  doubt.  The  executors  are  the  proper  persons 
that  by  law  have  a  power  to  dispose  of  a  testator's  personal 
estate.  It  is  indeed  true,  that  personal  estate  may  be  clothed 
with  such  a  particular  trust,  that  it  is  possible  the  court  in  some 
cases  may  require  a  purchaser  of  it  to  see  the  money  rightly 
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applied  (d).    But  unless  there  is  some  such  particular  trusty  or      J««^ 
a  fraud  in  the  case,  it  is  impossible  to  say  but  the  sale  of  the   jumimtm. 
personal  estate^  when  made  by  an  executor,  must  stand;  and  skmbit,Hmm 
that  after  the  sale  is  made,  the  creditors  cannot  break  in  upon  SiJ^riSJ'*^ 
it. — I  will  now  consider  the  other  sales  that  have  been  made,  ^'^jgr]^^ 
and  will  examine  them,  first,  upon  the  general  rules  of  the  S'niipoMir 
court ;  and  in  the  next  place,  upon  the  particular  circumstances  |^S!!£ai'^L- 
which  this  case  is  attended  with.     With  regard  to  the  first  of  JJJ  x,5U^^'^ 

these  matters,  the  ^neral  rule  is,  that  if  a  trust  directs  that 

land  should  be  sold  for  the  payment  of  debts  generally,  the 
purchaser  is  not  bound  to  see  that  the  money  be  rightly  applied. 
On  the  other  hand,  if  the  trust  directs  that  land  should  be  sold 
for  the  payment  of  certain  debts,  mentioning  in  particular  to 
whom  those  debts  were  owing ;  the  purchaser  is  bound  to  see 
that  the  money  be  applied  for  the  payment  of  those  debts. 
The  present  case  indeed  does  not  fall  within  either  of  these 
rules ;  because  here  lands  are  not  given  to  be  sold  for  pajrment 
of  debts,  but  are  only  charged  with  such  payment.  However, 
the  question  is,  whether  that  circumstance  makes  any  difference : 
and  I  think  it  doth  not.  And  if  such  a  distinction  were  to  be 
made,  the  consequence  would  be,  that  whenever  lands  are 
charged  with  the  payment  of  debts  generally,  they  could  never 
be  discharged  of  that  trust  without  a  suit  in  this  court ;  which 
would  be  extremely  inconvenient.  No  instances  have  been 
produced  to  show,  that  in  any  other  respect  the  charging  lands 
with  payment  of  debts  differs  from  the  directing  them  to  be 
sold  for  such  a  purpose  ;  and  therefore  there  is  no  reason  that 
there  should  be  a  difference  established  in  this  respect.  The 
only  objection  that  seemed  to  be  of  weight  with  regard  to  this 
matter  is,  that  where  lands  are  appointed  to  be  sold  for  the 

J)ayment  of  debts  generally,  the  trust  may  be  said  to  be  per- 
brmed  as  soon  as  those  lands  are  sold ;  but  where  they  are 
only  charged  with  the  payment  of  debts,  it  may  be  said  that 
the  trust  is  not  performed  till  those  debts  are  discharged. 
And  so  far  indeed  is  true,  that  where  lands  will  be  charged 
with  the  payment  of  annuities,  those  lands  will  be  charged  in 
the  hands  of  the  purchaser ;  because  it  was  to  the  very  purpose 
of  making  the  lands  a  fund  for  that  payment,  that  it  should  be 
a  constant  and  subsisting  fund :  but  where  lands  are  not  bur- 
dened with  such  a  subsisting  charge,  the  purchaser  ought  not 
to  be  bound  to  look  to  the  application  of  the  money.  And 
that  seems  to  be  the  true  distinction. — Having  thus  considered 
the  case  under  the  general  rule,  I  will  now  consider  it  under 
the  particular  circumstances  that  attend  it.  And  the  parti- 
cular circumstances  are  such  as  are  far  from  strengthening  the 
plaintiff's  case,  but  rather  the  contrary.  One  of  those  circum- 
stances is,  the  length  of  time  the  plaintiffs  have  Iain  by,  with- 
out at  all  insisting  on  any  charge  upon  these  estates.     Good^ 

{d)  [See  Mr.  Roper's  Remarks,  tTt/ro.] 
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Elliot      win  was  a  solvent  man  till  his  bankruptcy  in  1732.    Here  have 

AierrimaH.    ^^^  tliiec  purchascs  of  thcsc  estates,  made  at  difieient  times: 

/iembUM^wi  one  in  1724;  another  in  1725;  and  the  third  in  17S7.    The 

iiirofSe*''"  ^^^^  ^^  *^*®™  ^*^  ™*^®  "^y  Hunt,  the  second  by  White,  and 
KxecQtoi's  the  third  by  Merriman.  During  all  these  transactionSi  the 
Sr  dI'pomT**^  plaintiffs  do  not  mention  one  word  of  their  charge  upon  this 
^JJJn J**!^  estate ;  but  on  the  contrary,  regularly  received  Uieir  interest 
in  T«8?'''"  ^^  Goodwin,  till  the  year  1730.     It  is  true  indeed,  that  there 

^ '- —  is  no  express  proof,  that  the  plaintiffs  knew  of  these  purchases, 

but  there  is  reason  to  imagine  that  they  did.  The  purchases 
were  made  in  the  neighbourhood  by  public  auction.  Some  of 
the  creditors  lived  in  the  same  town  that  Goodwin  did ;  and 
all  of  them  lived  within  three  or  four  miles  of  him.  And 
Elliott,  one  of  the  creditors,  was  a  subscribing  witness  to  one 
of  the  purchase  deeds.  The  want  of  notice  too,  on  the  part 
of  the  purchasers,  is  a  considerable  circumstance  in  their 
favour.  It  is  indeed  true,  that  they  had  notice  that  there  were 
debts  chargeable  on  this  estate ;  but  it  does  not  appear  they 
knew  to  whom  those  debts  were  owuig.  Another  circumstance 
is,  that  Goodwin  was  a  co-obligor  in  three  of  these  bonds,  and 
to  another  of  the  obligees  he  afterwards  gave  his  bond  alone, 
which  may  well  be  considered  as  a  satisfaction  for  that  bond. 
By  this  it  appears  that  the  creditors  greatly  relied  upon  Good- 
win for  tlicir  paymaster ;  and  there  is  not  much  reason,  there- 
fore, that  they  should  now  be  allowed  to  resort  to  the  testator's 
estate.  Upon  the  whole,  I  am  of  opinion  that  the  plaintiff's 
bill  must  be  dismissed,  and  even  with  costs,  as  against  White; 
there  being  no  manner  of  pretence  for  the  plaintiffs  to  come 
upon  that  estate,  it  being  all  leasehold,  and  sold  to  White  by 
the  executor,  who  by  law  is  the  proper  person  intrusted  to 
dispose  of  the  testator's  personal  estate.  However,  with  regard 
to  the  rest  of  tlie  defendants,  I  will  only  dismiss  the  bill  gene- 
rally, without  costs. — And  so  it  was  decreed. 
Power  of  C"  Thus  in  Elliot\.  Merriman {e),  according  to  Bamardiston's 

wKTitdge  I^eports,  it  is  said  by  the  Master  of  the  Rolls,  *  that  personal 
the  Attcir.  estatc  may  be  clothed  with  such  a  particular  trust,  that  it  is 
possible  the  Court  of  Chancery  in  some  cases  may  reqmre 
a  purchaser  to  see  the  money  rightly  applied ;'  a  declaration 
approved,  as  it  seems,  by  Lord  Kenyon,  M.R.,  in  Bonneyt. 
Ridgard{f),  But  such  a  trust  has  not  yet  occurred  and  re- 
ceived the  stamp  of  judicial  authority.  It  is  indeed  difficult  to 
conceive  how  such  a  trust  could  be  framed  to  produce  the  efifect 
supposed  to  belong  to  it ;  for  whatever  be  the  trust  declared  of 
the  personal  estate,  the  executor  must  first  take  it  in  that  cha- 
racter to  pay  the  testator's  debts,  and  then,  as  incident  to  such 
obligation,  he  must  have  the  power  of  disposition  over  the  assets. 
He  may,  therefore,  sell  or  pledge  them,  and  the  purchaser  or 

(e)  [Barnard.  Rep.  81.]  (/)  [4  Bro.  C.  C.  130;  1  Cox,  145.] 
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mortgagee  in  dealing  with  him  is  under  no  necessity  of  pro-  Power  of 
Tiding  that  his  money  shall  be  applied  to  the  purposes  of  the  Mu*?r*^ie 
will,  the  administration  of  the  fiind  belonging  ex  officio  to  the  '***  ^"*'*- 
executor.  It  being  settled  that  the  purchaser  or  mortgagee  is  not 
required  to  see  his  money  appropriated  in  the  discharge  of  debts, 
nor  to  examine  whether  there  be  any  or  not,  the  possibility  of 
their  existence  at  the  period  of  the  transaction  (although  all  of 
them  may  have  been  satisfied  without  his  knowledge),  will  sup- 
port his  title  under  the  executor.  If  then  the  purchaser  or  mort- 
gagee be  not  obliged  to  take  care  that  the  money  is  applied  in 
Cyment  of  debts,  it  would  be  unreasonable  to  require  him  to 
>k  further,  and  to  make  him  responsible  for  neglecting  to  see 
the  money  appropriated  according  to  the  trusts  of  the  will, 
whether  they  be  engrafted  upon  his  office  as  the  executor,  or 
the  personal  estate  be  bequeathed  to  another  person  upon  those 
trusts ;  the  legal  interest  in  each  case  continuing  in  the  executor 
until  all  the  debts  be  paid ;  and  there  appears  to  be  no  more 
reason  in  those  cases  to  permit  the  cestui  que  trusts  to  follow 
the  assets  in  the  hands  of  the  purchaser  or  mortgagee,  when 
the  executor  has  misapplied  the  money,  than  in  ordinary  cases, 
in  which  we  have  seen  that  claim  to  be  inadmissible  to  general 
and  specific  legatees. 

T"  Lord  Hardwicke  expressed  his  opinion  to  the  above  effect 
in  mectd  v.  Orrery  (g),  a  case  in  which  the  testator  devised  to 
his  executors,  and  their  heirs,  &c.  all  his  residuary  real  and  per- 
sonal estates  in  trust  to  pay  debts,  with  a  direction  to  make  equal 
division  of  the  surplus  among  his  five  childi'en.  One  objection 
taken  to  a  mortgage  made  by  the  executors  was,  that  they  were 
to  be  considered  trustees^  and  that  the  whole  of  the  testator's 
personal  estate  was  affected  by  the  trusts,  which  rendered  it 
necessary  for  a  purchaser  or  mortgagee  to  see  not  only  that  the 
money  was  properly  applied,  but  that  the  transaction  was  such 
as  was  authorized  by  the  trusts,  notwithstanding  the  general 
power  of  executors  to  dispose  of  the  assets  in  payment  of  debts 
m  the  absence  of  an  express  trust,  and  the  safety  of  a  purchaser 
or  mortgagee  in  taking  the  property  from  them  without  attend- 
ing to  their  application  of  his  money ;  the  trust  in  the  present 
case  being  (as  it  was  insisted)  an  exception  to  the  rule.  But 
Lord  Hardwicke  was  of  a  different  opinion,  judiciously  ob- 
serving, that  the  manner  of  devising  did  not  alter  or  restrain 
the  power  of  executors  over  the  personal  estate,  and  that  the 
substance  of  the  bequest  was  only  an  appointment  of  executors, 
with  a  gift  to  them  of  the  surplus  fund  to  be  divided  among  the 
children  (A). 

[["The  case  of  Elliot  v,  Merriman  (i),  in  which  the  Master  of 
the  Rolls  expressed  himself  as  before  mentioned  in  regard  to 
the  possibiUty  of  creating  a  trust  of  personal  estate,  which 

S)  [3  Atk.  235,  239.1  (i)  [2  Atk.  42;  Barnard.  78,  81.] 

,  )  [Seel7Ve8.167.] 
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Power  or       miffht  impose  upon  a  purchaser  or  mortirairee  the  necessity  of 

Execatonto  ®    j.      \      . ,  '^  r      x-  r  xi.  ^^        x   •  •   • 

mu  or  pledge  attending  to  the  application  of  the  money,  contains  an  opimon 
''"^^"'  hardly  to  be  reconciled  with  the  other  pronounced  by  mm  in 
his  judgment ;  for  that  was  a  case  where  the  testator  devised 
his  personal  estate,  together  with  his  real,  to  the  executor,  ab- 
solutely charged^  (equivalent  to  a  trust),  with  the  payment  of 
debts  and  legacies.  And  yet  that  charge  or  trust  did  not  itppear 
to  the  Master  of  the  Rolls  sufficient  to  render  it  neoesiary 
for  a  purchaser  of  part  of  the  assets,  consisting  of  leasehola 

Property,  to  see  to  the  application  of  the  purchase  mon^.  His 
lonor  said,  *  that  as  to  the  leaseholds,  they  are  out  of  the 
case ;  for  if  a  man  purchase  such  an  estate  from  an  executor, 
the  trust  no  longer  continues  upon  the  land,  since,  if  money  be 
wanting,  an  executor  must  sell.  To  entertain  a  doubt  to  the 
contrary  would  make  it  impossible  for  an  executor  to  raise 
assets,  as  no  person  would  venture  to  buy.  The  court*  (con- 
tinued His  Honor)  *  chooses  rather  to  abide  by  its  general 
rules,  than  to  let  in  nice  distinctions  in  order  to  relieve  parti- 
cular persons,  though  even  in  the  case  of  creditors  themselves. 
[J*  It  may  probably  be  considered,  for  the  reasons  before  stated, 
and  in  reference  to  the  last  observation  respecting  the  proprieinf 
of  adhering  to  general  rules,  that  it  is  of  no  consequence  with 
reference  to  the  power  of  executors  to  dispose  of  the  assets, 
whether  they  be  bequeathed  upon  trust  or  not  (A). 

[J*  The  principle  upon  which  an  executor  is  allowed  at  law  and 

in  equity  so  extensive  a  power  over  property,  which  he  derives 

from  the  testator,  is  the  necessity  of  enabling  him  to  execute 

his  office  and  trust,  and  of  preventing  the  inconvenience  of 

implicating  third  persons  in  inquiries  as  to  the  application  of 

the  money  produced  by  conversion  of  the  estate.     But  that 

principle  will  not  protect  transactions  between  the  executor  and 

a  stranger,  where  the  latter  is  involved  with  the  executor  in  the 

commission  of  a  breach  of  trusty  or  in  a  devastavit  {ly^ — Ed-]] 

Landtdeviied      By  the  Statute  of  the  2\  Hen.  8,  c.  4,  "Whereas  divers 

i^  mm^oI*'     persons,  having  other  persons  seised  to  their  uses  of  and  in 

DJbu"!ie**of  ^^"^^  *"^  other  hereditaments  to  and  for  the  declaration  of 

them  may      their  wills,  bave  by  their  last  wills  and  testaments  willed  and 

^'"^'         declared  such  their  lands,  tenements  or  other  hereditaments  to 

be  sold  by  their  executors,  as  well  for  the  payment  of  their 

debts,  performance  of  their  legacies,  necessary  and  convenient 

finding  of  their  wives,  virtuous  bringing  up  and  advancement 

of  their  children  to  marriage,  and  also  mr  other  charitable 

deeds  to  be  done  by  their  executors  for  the  health  of  their 

souls;  and  notwithstanding  such  trust  and  confidence  so  by 

them  put  in  their  said  executors,  it  hath  oftentimes  been  seen. 


(J)  iScQtt  V.  Tykr,  2  Dick.  712;     LecacieB,  vol  i.  p.  380—384.1 
S.  C.  2  Bro.  C.  C.  431.1  (m)  [  Vide  supra,  '*Form  and 

(0  [White'B  Edition  of  Roper  on    ner/'j 
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wbere  such  last  wills  and  testaments  of  such  lands  and  other 
hereditaments  have  been  declared^  and  in  the  same  divers  exe- 
cutors named  and  made,  that  after  the  decease  of  such  testators^ 
some  of  the  said  executors,  willing  to  accomplish  the  trust  and 
confidence  that  they  were  put  in  by  the  said  testator,  have  ac- 
cepted and  taken  upon  them  the  charge  of  the  said  testament, 
and  have  been  ready  to  fulfil  and  perform  all  things  contained 
in  the  same,  and  the  residue  of  the  same  executors,  uncharitably, 
contrary  to  the  trust  that  they  were  put  in,  have  refiised  to  in- 
termeddle in  any  wise  with  the  execution  of  the  said  will  and 
testament,  or  with  the  sale  of  such  lands  so  willed  to  be  sold 
by  the  testator:  and  forasmuch  as  a  bargain  and  sale  of  such 
lands,  tenements  or  other  hereditaments  so  willed  by  any  per- 
son to  be  sold  by  his  executors  after  his  decease,  according  to 
the  opinion  of  divers  persons,  can  in  no  wise  be  good  or  e^c- 
tual  in  the  law,  unless  the  same  bargain  and  sale  be  made  by 
the  whole  number  of  the  executors  named  for  the  same ;  by  rea* 
son  whereof,  as  well  the  debts  of  such  testators  have  rested  un- 
paid, to  the  great  danger  and  peril  of  the  souls  of  such  testators, 
and  to  the  great  hindrance  and  many  times  to  the  utter  undoing 
of  their  creditors ;  as  also  the  legacies  and  bequests  made  by 
the  testator  to  his  wife  and  children,  and  for  other  charitable 
deeds  to  be  done  for  the  wealth  of  the  soul  of  the  same  testator 
that  made  the  same  testament,  have  been  also  unperformed,  as 
well  to  the  extreme  misery  of  the  wife  and  children  of  said  tes- 
tator, as  also  to  the  let  of  performance  of  other  charitable  deeds 
for  the  wealth  of  the  soul  of  the  said  testator,  to  the  displeasure 
of  Almighty  God :  for  remedy  whei'eof,  it  is  enacted,  that  where 
part  of  the  executors  named  in  any  such  testament  of  any  such 
person  so  making  or  declaring  any  such  will  of  any  lands,  tene- 
ments or  other  hereditaments  to  be  sold  by  his  executors,  after 
the  death  of  any  such  testator,  do  refuse  to  take  upon  him  or 
them  the  administration  and  charge  of  the  same  testament  and 
last  will  wherein  they  be  so  named  to  be  executors,  and  the 
residue  of  the  same  executors  do  accept  and  take  upon  them 
the  care  and  charge  of  the  same  testament  and  last  will ;  that 
then  all  bargains  and  sales  of  such  lands,  tenements  and  other 
hereditaments  so  willed  to  be  sold  by  the  executors  of  any  such 
testator  by  such  of  the  executors  as  shall  accept  and  take  upon 
him  or  them  such  care  or  charge  of  administration  of  the  same 
testament,  shall  be  as  good  and  effectual  in  the  law  as  if  all  the 
residue  of  the  same  executors  named  in  the  said  testament,  so 
refusing  the  administration  of  the  same  testament,  had  joined 
with  him  or  them  in  the  making  of  such  bargain  or  sale  (n)." 

A  roan  deviseth  his  lands  to  be  sold  after  his  death  by  his  in  what  caM 
executor.  One  tenders  to  him  a  certain  sum  of  money  for  the  emerrorihe^ 
lands,  but  not  to  the  value ;  and  the  executor  afterwards  held  broifeo.^" 

(n)  [See  Sugden  on  Powers,  vol.!.  c.  3, 8. 1,  §  25,  26,  30,  p.  128*-£d.] 
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the  land  in  his  own  hand  two  years,  to  the  intent  to  sell  the 
same  dearer  to  some  other,  and  took  the  profits  all  this  whik 
to  his  own  use.  Here  the  executor  is  to  make  the  sale  as  soon 
as  he  can,  and  if  he  do  not,  the  heir  of  the  devisor  may  enter; 
for  he  took  the  profits  here  to  his  own  use,  not  as  assets.  Bnt 
if  a  man  devise  that  his  executor  shall  sell  his  land,  there  he 
may  sell  at  any  time,  for  that  he  hath  but  a  bare  power  and 
no  profit  (o). 

A  person  seised  in  fee  deviseth  the  land  to  bis  executors  to 
pay  his  debts,  and  dies,  if  his  executors  pay  not  esexj  debt 
which  the  testator  owed  upon  demand,  the  heir  of  the  testator 
may  enter  for  the  condition  broken,  because  in  law  it  is  a  devise 
upon  condition  (/>). 

But  the  Chancery  may  relieve,  upon  the  payment  of  such 
debt  afterwards. 

By  a  constitution  of  Archbishop  StratfordC^),  "All  who  shall 
give  away  or  alienate  their  goods  Upon  their  death-beds,  to 
defeat  their  creditors,  to  their  wives  and  children ;  and  all  who 
shall  counsel  the  same,  or  assist  therein,  or  receive  the  said 
goods,  shall  incur  the  penalty  of  the  greater  excommunicatioQ, 
and  the  giver  shall  not  have  christian  burial*  And  no  other 
proof  shall  be  required,  that  the  gift  or  alienation  was  maU- 
cious  or  fraudulent,  but  that  enough  doth  not  remain  for  the 
purposes  abovesaid.*' 

And  by  the  statute  of  13  Eliz.  c.  5,  ''For  the  avoiding  of 
fraudulent  deeds,  or  other  conveyances  of  lands  or  goods  to 
defraud  creditors  and  others,  it  is  enacted,  that  every  such 
deed  or  conveyance  shall,  (as  against  such  creditors),  be  void 
and  of  none  eflfect." 

In  the  case  of  Taylor  v.  Jones,  June  13, 174*3  (r),  a  husband 
who  had  1 733Z.  stock  devised  to  him  after  marriage,  vests  it  in 
trustees,  for  the  benefit  of  himself  for  life,  of  his  wife  for  life, 
and  afterwards  for  the  benefit  of  his  children.  By  Fortescue, 
Master  of  the  Rolls :  It  is  a  fraudulent  settlement  as  to  cre- 
ditors ;  but  with  respect  to  the  wife  and  children,  it  is  good  as 
against  the  father,  and  even  against  a  voluntary  conveyance, 
but  is  void  as  to  creditors. 

Qlt  should  seem  that  to  render  a  conveyance  firaudulent 
within  this  statute,  the  party  at  the  time  of  making  it  must  be 
insolvent  («).— Ed.]] 

By  the  statute  of  the  43  Eliz.  c.  8,  "  Forasmuch  as  it  is 
often  put  in  ure  to  the  defrauding  of  creditors,  that  such  persons 
as  arc  to  have  the  administration  of  the  goods  of  others  dying 


(o)  Litt.  8.  383. 
(p)  1  Rolle's  Abr.  439. 
(q)  Lind.  161. 

(r)  2  Atk.  600 ;  [2  Roper  on  Hua- 
band  and  Wife,  165,  6th  edit.] 


(s)  XCadogan  v.  Kennett,  C!owp. 
434,  (by  Lord  Mansfield)  ;  Walker 
V.  Burrows,  I  Atk.  93;  Lush  ▼.  WU- 
kituon,  5  Ves.  384,  (Lord  Alvanlev); 
but  see  Shears  v.  Rogen,  3  B.  &  Ad. 
362.] 
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intestate  committed  unto  them,  if  they  require  it|  will  not  ao 
cept  the  same,  but  suffer  or  procure  the  administration  to  be 
granted  to  some  stranger  of  mean  estate,  and  not  of  kin  to  the 
intestate,  from  whom  themselves,  or  others  by  their  means,  do 
take  deed  of  gifts,  and  authorities  by  letters  of  attorney,  whereby 
they  obtain  the  estate  of  the  intestate  into  their  hands,  and  yet 
stand  not  subject  to  any  debts  owing  by  the  intestate ;  it  is 
enacted,  that  every  person  who  shall  obtain  any  goods  or  debts 
of  any  person  dying  intestate,  upon  any  fraud  as  is  aforesaid, 
or  without  such  consideration  as  shall  amount  to  the  value  of 
the  same  goods  or  debts,  or  near  thereabouts,  (except  it  be  in 
satisfaction  of  some  just  and  principal  debt  of  the  value  of  the 
same  goods  or  debts  to  him  owing  by  the  intestate  at  the  time 
of  his  decease),  shall  be  charged  so  far  as  those  goods  and 
debts  will  satisfy  as  executor  of  his  own  wrong  {t)" 

Assets  are  of  two  sorts,  the  one  assets  by  descent^  the  other  AiKti. 
assets  in  hand.    Assets  by  descent  is,  where  a  man  is  bound  i.ByDMc«iit, 
in  an  obligation,  and  dies  seised  of  lands  in  fee  simple,  which 
descend  to  his  heir,  then  his  land  shall  be  called  assets,  (cusez, 
satis),  that  is,  enough  or  sufficient  to  pay  the  same  debt ;  and 
by  that  means  the  heir  shall  be  charged  as  far  as  the  land  so  to 
him  descended  will  stretch.    Assets  in  hand  is,  when  a  man  in  ^  inHawi. 
like  manner  indebted  makes  executors,  and  leaves  them  suffi« 
cient  to  pay,  or  some  commodity  or  profit  is  come  unto  them 
in  right  of  their  testator;  this  is  called  assets  in  their  hands  (u). 

Tnere  is  also  another  Qand  a  very  important]]  division  of 
assets,  into  legal  and  equitable  assets.     Legal  assets  are  such  i*  i<eiaK 
as  are  liable  to  debts  and  legacies  bv  the  course  of  the  law ; 
equitable  assets  are  such  as  are  only  liable  by  the  help  of  a  ^  Bqaiubie. 
court  of  equity  (x). 

So  also  there  are  real  and  personal  assets.     Real  assets  are  i.  Re«L 
such  as  concern  the  land ;  personal  are  such  as  concern  the  s.  Penonai. 
personal  estate  only. 

If  a  man  deviseth  land  to  be  sold,  neither  the  money  thereof  Unds  de- 
coming,  nor  the  profits  of  the  land  for  any  time  to  be  taken,  iSd'.re  tqoi. 
shall  be  accounted  as  any  of  the  goods  and  chattels  of  such  *■"«  ^"^■' 
person  deceased  (y). 

But  if  a  man  deviseth  land  to  be  sold  by  one  for  payment  of 
his  debts  and  legacies,  and  maketh  the  same  person  his  exe^ 
cutOTf  and  dies,  the  money  paid  by  such  person  upon  the  sale 
of  the  land,  shall  be  assets  in  his  hands  (z). 

But  otherwise  it  is,  where  the  land  is  devised  to  be  sold  by 
the  executor  and  others ;   for  there  the  money  shall  not  be 

(/)   See  a  full  exposition  of  this  (u)  Terms  of  the  Law. 

gtotute  in  Wentw.  Off.  Ex.  181 ;  [see  ix)  [Fw/c  infra,  p.  356.] 

also  Godolph.  pt.  ii.  c.  8,  s.  2;  Swin.  (^)  21  Hen.  8,  c.  5,  s.  5. 

pt  iv.    s.  23 ;    Kitchen  v.   Dixon,  (z)  1  RoUe's  Ahr.  920. 
Goldsb.  116,  pL  12.] 
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assets ;  for  they  are  not  trusted  with  it  as  executors  (a).    That 
is,  it  shall  not  be  assets  at  law,  but  it  shall  be  assets  in  equity  (6). 

The  Court  of  Chancery  leans  to  construe  assets  e^vtloMs 
rather  than  legal;  because  in  the  former  case  the  debts  are 
paid  pari  passu,  being  equal  in  conscience,  whereas  in  the 
latter,  they  are  paid  in  a  course  of  administration.  Therefore, 
where  an  executor  is  also  trustee  for  the  payment  of  debts,  the 
assets  are  equitable,  whether  lands  are  devised  to  him  to  sell, 
or  he  have  only  a  power  to  sell  (c). 

So  land  articled  by  the  testator  in  his  lifetime  to  be  sold,  is 
as  money  {d). 

If  there  is  a  mortgage  for  years  (though  never  so  many),  this 
is  assets  at  law ;  because  the  whole  interest  is  not  gone  from 
the  mortgagor,  the  reversion  in  fee  being  left  in  him.  But  if 
it  is  a  mortgage  in  fee,  it  is  only  assets  in  equity,  because  the 
legal  estate  is  gone  out  of  the  obligor  (e). 

If  there  is  a  mortgage  in  fee,  and  two  descents  cast,  and 
there  is  more  due  on  it  man  the  value  of  the  land,  and  though 
the  mortgagor  says  he  will  not  redeem,  yet  it  shall  go  to  the  exe- 
cutor, and  not  to  the  heir,  the  equity  of  redemption  not  bring 
foreclosed  or  released  (/). 

But  if  a  mortgagee  in  fee  enters  for  a  forfeiture,  and  after 
some  years'  enjoyment  absolutelv  sells  the  land  to  J.  S.  and 
his  heirs,  this  estate  shall  not  be  looked  upon  as  a  mortgage  in 
the  hands  of  J.  S.,  but  shall  go  to  his  heir,  and  not  to  his  exe- 
cutor (g). 
Mortgaget.  A  man  having  several  mortgages,  one  in  fee,  on  which  he 
entered  for  a  forfeiture,  devised  those  lands  which  were  mort- 
gaged in  fee  to  his  two  daughters  and  their  heirs,  and  the 
mortgages  to  them,  their  executors  and  administrators.  One 
of  the  daughters  died :  her  share  of  the  lands,  which  were 
mortgaged  in  fee,  shall  go  to  her  heir,  and  not  to  her  execu- 
tors ;  for  it  was  the  testator's  intent  that  those  lands  should 
pass  as  a  real  estate,  though  between  him  and  a  mortgagor 
they  were  but  a  mortgage  (A). 

If  the  heir  of  the  mortgagee  forecloses  the  mortgagor,  yet 
the  land  shall  go  to  the  executor,  unless  the  heir  thinxs  fit  to 
pay  him  the  mortgage  money;  and  then  he  may  have  the 
benefit  of  the  mortgage  (i). 


(a)  1  RoUe's  Abr.  920. 

(6)  1  Abr.  Cas.  Ea.  141. 

(c)  Letoin  v.  Okely,  2  Atk.  50; 
Hargrove  v.  Tindal,  1  Bro.  136,  n.; 
Silk  V.  Prime,  1  Bro.  C.  C.  138,  ii.; 


INewton  v.  Bennet,  ibid.  135;  Bat-    618,  2d  edit.] 


1742. 

(/')  Taber  v.  Graver,  M.,  1699, 
2  Vem.  367. 

(g)  Cotton  V.  Isles,  M.,  1684,  1 
Vcrn.  271 ;    [Coote  on  Mortgages, 


ton  V.  Lindegreen,  2  Bro.  94 ;  Clay 
V.  Willis,  1  15.  &  C.  364;  Barker  v. 
JIfoy,  9  B.  &  C.  489 ;  S.  C.  4  Man. 
&  Ry.  336;  vide  infra,'\ 

(tf)  Anon,  1  Salk.  154. 

(e)   Fkmket  y.  Pemon,  Apr.  3, 


(h)  Noys  ▼.  Mordaunt,  H.,  1706, 
2  Vem.  581 ;   [5.  C.  Gilb.  Eq.  Rep. 

2] 

(t)   Clerkson  v.  Bowyer,  2  Venu 

67. 
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If  the  lands  are  devised  to  one  for  life^  remainder  to  another      Amu. 
in  fee,  and  the  lands  are  charged  with  the  payment  of  a  sum 
of  money,  either  by  a  former  devise,  rent-charge,  or  mortgage, 
die  tenant  for  life  shall  contribute  and  pay  a  proportionable 
part  of  such  sum  (A). 

And  in  the  case  of  Cornish  v.  Mew,  H.,  27  &  28  Car.  2(0, 
it  was  decreed,  that  the  tenant  for  life  should  contribute  on§i» 
third,  and  he  in  remainder  two-thirds  to  redeem. 

The  same  day  in  another  cause,  where  a  jointress  was  of 
lands  mortgaged,  it  was  decreed,  that  the  jointress,  paying  th^ 
mortgage,  should  hold  over  till  she  and  her  executors  were 
repaid  with  interest  (m). 

Also  where  the  mortgagee  devised  the  mortgaged  lands  to 

A,  for  life,  remainder  to  B.  in  fee,  and  the  mortgagor  redeemed 

the  land,  it  was  decreed  that  A.  should  have  one-third  and  B,         • 
two-thirds  of  the  mortgage  money  (n). 

Lands  in  mortgage  are  devised  to  A.  for  life,  remainder  to 

B.  in  fee.  A.  dies ;  and  a  bill  being  brought  against  his  exe? 
cutors,  it  was  held,  that  though  A.  in  his  lifetime  might  have 
been  compelled  to  contribute  one-third  towards  payment  of  the 
mortgage,  in  respect  of  his  estate  for  life,  yet  his  executor  shal} 
be  obliged  to  contribute  only  in  proportion  to  the  time  that  A., 
his  testator,  enjoyed  it  (o). 

When  upon  a  mortgage,  money  is  made  payable  to  the  heir 
or  executor ;  there,  before  the  day  or  at  the  day  of  payment, 
the  mortgagor  hath  election  to  pay  it  to  which  he  pleases ;  but 
after  the  day  of  payment  is  over,  and  the  mortgage  forfeited 
by  law — though  equity  doth  give  the  mortgagor  relief,  so  as 
upon  the  payment  of  the  money  he  shall  have  his  land,  yet 
equity  will  not  revive  the  election  of  the  mortgagor  to  pay  it  to 
the  heir  or  executor,  but  then  he  shall  be  forced  to  pay  it  to 
the  executor,  because  it  came  out  of  the  personal  estate  of  the 
testator,  and  thither  it  shall  return.  But  if  in  the  mortgage 
neither  heir  nor  executor  is  mentioned,  then  after  the  death  of 
the  mortgagee,  the  law  determines  it  to  be  paid  to  the  exe- 
cutor (/?). 

QBut  it  is  now  clearly  settled,  that  money  due  upon  a  mort"  ^aulnmrn. 
gage,  in  every  case,  is  to  be  paid  to  the  executor  or  adminis- 
trator of  the  mortgagee,  by  reason  of  the  rule  of  equity,  that 
the  satisfaction  shall  accrue  to  the  fund  which  sustained  the 
loss  (9). — Ed.] 

If  a  man  is  seised  of  an  advowson  in  fee,  and  the  church  Avoidant  in 

'  "a  Charch. 

(k)  Hayes  v.  Haye*,  H.,  25  Car.  2,  Vem.  404. 

1  Ch.  Ca.  223.  (p)  2  Freem.  20. 

(0  1  Cba.  Ca.  271.  (q)  [See  V.  Williams  on  Ex.  & 

(an)  Bertue  v.  Stykf  1  Cha.  Ca.  Ad.  vot.  i.  p.  534,  who  cites  Thortf 

271.  borough  v.  Baber,  I  Cha.  Ca.  283; 

(n)  Brent  v.  Best,  M.,  1682,  1  Winne  t.  Littleton,  1  Yarn.  3 ;  Coqtp 

Vera.  70.  on  Mor^ages,  617,  2d  edit.] 

(0)  Cfyat  V.  Batteion,  T.,  1^86, 1 
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doth  become  void,  the  void  turn  is  a  chattel :  and  if  the  patron 
dieth  before  he  doth  present^  the  advowson  doth  not  go  to  his 
heir,  but  to  his  executor  (r). 

If  the  grant  of  the  next  avoidance  be  to  one^  his  heirs  and 
assigns,  yet  it  is  but  a  chattel,  and  shall  go  the  executors :  for 
where  the  thing  itself  is  a  chattel,  the  word  heirs  shall  not 
make  it  an  inheritance  (s). 

rif  the  testator  dies  before  he  presents,  the  church  being 
voia,  the  power  of  presenting  to  it  is  in  the  executor;  but  the 
sale  of  it  would  be  simoniacal,  and  therefore  it  is  no  assets  {t). 

[[But  if  a  stranger  presents,  and  gets  his  clerk  admitted,  and 
the  executor  recovers  damages  in  a  quare  impedit,  the  money 
so  recovered  will  be  assets  (m). 

[[If  the  testator  died  before  the  church  had  become  void, 
and  therefore  the  executor  might  lawfully  have  sold  it,  and  did 
not,  it  seems,  he  will  be  liable  for  its  value  as  assets  (x). 

TThe  options  of  an  archbishop  are  assets  to  his  executors  (y). 
—Ed.;] 

M.,  4  Geo.  2,  Robinson  v.  Tonae{z).  Decreed,  that  an 
advowson  in  fee  is  assets  in  the  hands  of  the  heir  for' payment 
of  debts.    And  the  decree  was  affirmed  in  the  House  of  Lords. 

And  in  the  case  of  Westfaling  v.  Westfaling,  March  6, 
1746(a),  Lord  Hardwicke  decreed,  that  an  advowson  in  fee  in 
gros  is  assets  by  descent  to  satisfy  specialty  debts ;  and  as  to 
an  advowson  appendant  to  a  manor,  he  said  there  could  be  no 
doubt,  because  the  manor  itself  being  assets,  what  is  appendant 
must  be  assets  likewise. 

In  the  case  of  Oldham  v.  Pickering,  M.,  8  Will.  8  (6),  it 
was  adjudged,  that  an  estate  pur  autre  vie,  although  it  be 
assets  (by  the  statute  of  frauds  and  perjuries)  (c)  for  the  pay- 
ment of  debts,  yet  it  is  not  distributable,  nor  subject  to  the 
payment  of  legacies. 

But  by  the  statute  of  the  14  Geo.  2,  c.  20:  "  Whereas 
doubts  have  arisen  on  the  said  statute  of  frauds  and  perjuries^ 
where  no  devise  of  estates  pur  autre  vie  hath  been  made,  to 
whom  the  surplus  of  such  estates,  after  the  debts  of  such  de- 
ceased owners  thereof  are  paid,  shall  belong,  it  is  enacted,  that 
such  estates  pur  autre  vie,  in  case  there  be  no  special  occupant 
thereof,  of  which  no  devise  shall  have  been  made  according  to 
the  said  act,  or  so  much  thereof  as  shall  not  have  been  so  de- 
vised, shall  go  and  be  applied  and  distributed  in  the  same 
manner  as  the  personal  estate  of  the  testator  or  intestate.** 

[[But  neither  the  statute  of  frauds,  nor  14  Geo.  2,  c.  10, 

(r)  Wats.  c.  9.  (x)  [Wentw.  Off.  Ex.  173,  HA 

(«)  Wats.  c.  10.  edit.] 

(f)  IRennell  v.  Bishop  of  London,        (y)  IPoiter  v.    Chapman,  Ambl. 

7  B.  &  C.  195 ;  and  see  titles  MoQfs  98 ;  and  see  title  l$i%iirfi§,  vol.  i.] 
antt  and  mtntfitt,  vol.  i.]  (x)  Stra.-  879 ;  3  P.  WiU.  399. 

(u)  ISale  T.  Bishop  of  JUehfield,        (a)  3  Atk.  465. 
Owen,  99;   SmaUwood  v.  Bishop  of       lb]  [29  Car.  2,  e.  3, «.  12.] 
Lichfield,  1  Leon.  205.1  ^^>  ^%iiJ^^a\\ lA. BAym.  98. 
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made  provision  for  the  case  where  a  tenant  pur  autre  vie,  Atsett. 
having  made  a  valid  will  of  his  personalty,  made  no  disposition 
of  the  estate  pur  autre  vie.  Whether  that  estate  was  to  be 
considered  as  part  of  the  disposed  of  or  undisposed  of  person- 
alty.  Lord  Eldon  seems  to  have  thought  it  would  belong  neither 
to  the  heir  nor  to  the  executor,  but  that  the  latter  would  be  a 
trustee  in  equity  to  hold  the  estate  for  the  residuary  legatee  (d). 

r  As  to  suck  estates  of  any  person  who  shall  not  have  died 
before  1st  January,  1838,  see  above,  the  provisions  of  the  New 
Will  Act,  1  Vict.  c.  26,  ss.  3,  6,  p.  263, 265.  A  grant  for  years 
of  an  office  is  assets  (e). — Ed.T 

If  an  executor  has  a  lease  for  years  of  land,  of  the  value  of  Leaw  for 
SOL  a  year,  rendering  rent  of  10/.  a  year,  it  is  assets  in  his  ^^^' 
hands  only  for  10/.  over  and  above  the  rent(/). 

If  an  executor  renew,  he  shall  account  for  the  new  lease  as 
well  as  the  old,  for  the  benefit  of  the  creditors  (g). 

Assets  in  Ireland  are  assets  in  England :  and  so  it  hath  been  Aaeuabroad. 
resolved,  that  if  the  executor  had  goods  of  the  testator  in  any 
part  of  the  world,  he  shall  be  charged  in  respect  of  them  (A). 

So  an  estate  in  the  plantations  is  testamentary,  and  assets 
to  pay  debts  (t). 

iji  is  now  settled  law,  that  if  the  deceased  was  domiciled  in 
this  country,  all  his  personal  property,  wherever  it  be,  is  Eng- 
lish personalty  (A). 

[[But  as  to  British  plantations  in  America,  it  is  now  enacted  Ltodt, 
(since  the  case  cited  from  Ventris  in  note  {%))  by  st.  5  Geo.  2,  ^Ifftil'ti 
c.  7,  s.  ♦,  "  that  the  houses,  lands,  negroes  (/),  and  other  here-  {fJi,f|"5j,o 
ditaments  and  real  estates,  situate  or  being  within  any  of  the  Mtury  Debts, 
said  plantations  belonging  to  any  person  indebted,  shall  be 
liable  to  and  chargeable  with  all  just  debts,  duties  and  demands 
of  what  nature  or  kind  soever,  owing  by  any  such  person  to 
his  majesty,  or  any  of  his  subjects,  and  shall  and  may  be  assets 
for  the  satisfaction  thereof,  in  like  manner  as  real  estates  are 
by  the  law  of  England  liable  to  the  satisfaction  of  debts  due  by 
bond  or  other  specialty,  and  shall  be  subject  to  the  like  reme- 
dies, proceedings  and  process  in  any  court  of  law  or  equity,  in 
any  of  the  said  plantations  respectively,  for  seizing,  extending, 
selling  or  disposing  of  any  such  houses,  lands,  negroes,  and  other 
hereditaments  and  real  estates,  towards  the  satisfaction  of  such 


(d)  l^Riplev  V.  Waterworth^  7  Ves. 
425.] 

(c)  ISchelUnger  v.  Blockerbj/,  1 
Vw,  sen,  347;  Sir  G.  ReyneVt  case, 
9  Co.  97  a.] 

C/)  Body  V.  Hargrave.f  Cro.  El. 
710. 

6j)  2  Cha.  Ca.  208.  [See  V. 
Wnliains  on  £z.  and  Ad.  vol.  i. 
p.  523.1 

(A)  Cro.  Jac  55;  6  Co.  46,  Dow- 
Unji^s  can;  [.it^.-Gen.  v.  Diamond^ 


Lord  Lyndhurst,  1  Crompt.  &  J. 
370;  S.  C.  1  Tyrrwh.  258;  Bligh  v. 
Lord  Barnley,  2  P.  Wms.  622,  as  to 
Ireland ;  see  also,  Touchstone,  496.] 

(i)  Noell  V.  Robinson,  2  Vent. 
358;  [Blanchard  v.  Galdy,  4  Mod. 
226.] 

(/:)  [/«  re  Ewin,  1  Cr.  &  Jerv. 
157;  ^'.  C.  1  Tyrrwh.  107 ;  Gardiner 
V.  Fell,  1  Jac.  &  W.  24.] 

(/)  [Repealed  by  37  Geo.  3,  e. 
119.] 
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AartL     dshts,  duties  and  demands,  and  in  like  manner  as  personal 

~  estates  in  any  of  the  said  plantations  respectively  are  seized, 

extended,  sold  or  disposed  of,  for  the  satisfaction  of  debts  (m)." 

ladii.  TAnd  with  respect  to  realty  belonging  to  British  subjects  in 

India,  it  is  enacted  by  9  Geo.  4,  c.  33, 
9  Geo.  4,        [Sect.  I.  "  That  whenever  any  BriUsli  subject  sball  die  Beised  of 
c.  33.      or  entitled  to  any  real  estate  !n  houses,  lands,  or  IiereditanieQts, 
WbHUTcr      situate  within  or  being  under  the  general  civil  jurisdiction  of  hii 
stbiKtll'ar    majesty's  supreme  courts  of  judicature  at  Fort  William  in  Bengal, 
Pww"!"!     Fort  Saint  George,  and  Bombay  respectively,  or  whenever  any 
■Hdui  or°'    person  (not  being  a  Mahomedan  or  Oentoo)  shall  die  seised  of  or 
^<™>jj?"  entitled  to  any  such  real  estate,  situate  within  the  local  limits  of  the 
to  any  Ktii     civil  jurisdiction  of  the  same  courts  respectively,  such  real  estate  of 
kriihHdi      ^'"^''  British  subject  or  other  person  as  aforesaid  (not  being  a  Ma- 
bmiic  ibaii     bomedan  or  Gentoo)  is  and  shall  be  deemed  assets,  in  the  hands  of 
JJiJj^*^      his  or  her  executor  or  administrator,  for  the  payment  of  his  or  her 
debts,  whether  by  specialty  or  simple  contract,  in  the  ordinary 
course  of  administration. 
Bicnion  [Sect.  2.  "  That  it  is  and  shall  be  lawful  for  such  executor  or 

g^wii"ch    administrator  of  such  British  subject  or  other  person  as  aforesaid 
toi  ihi  Pay-    (not  being  a  Mahomedan  or  Gentoo),  to  sell  and  dispose  of  such 
KbL"'         '^^^'  estate  for  the  payment  of  such  debts  as  aforesaid,  and  to  convey 
and  assure  the  same  estate  to  a  purchaser,  in  as  full  and  effectual  a 
manner  in  law  as  the  testator  or  intestate  of  such  executor  or  ad- 
ministrator could  or  might  have  done  in  his  lifetime. 
In  (By  Afr-  [Sect.  3,  "  That  in  any  suit  or  action  to  be  commenced  and  pro- 

i^£«Mair'  ■^*^"'^d  in  any  of  the  said  courts  respectively,  against  such  executor 
mj  ta  or  administrator  as  aforesaid,  for  the  recovery  of  any  debt  or  de- 

^J^^^i,    mand  due  and  owing  by  such  testator  or  intestate  in  his  lifetime 
AraonDi  or      and  at  the  time  of  his  death,  such  executor  or  administrator  shall 
gJl^'       and  may  be  charged  with  the  full  amount  in  value  of  such  real 
estate  as  aforesaid,  not  exceeding  the  actual  net  proceeds  of  such 
estate  nhen  sold  by  the  sheriff,  as  assets  in  the  hands  of  such  exe- 
cutor or  administrator  to  be  administered. 
Is  Sail!  [Sect.  4.  "  That  in  any  such  suit  or  action  against  such  executor 

*iiIbii  Eie-    or  administrator  as  aforesaid,  it  is  and  shall  be  lawful  for  the  said 
Buy  DRier      courts  respectively  to  award  and  issue  such  writs  of  sequestration 
qiiuinMaB*'    ""''  execution  against  such  houses,  lands,  and  real  effects  of  such 
testator  or  intestate,  in  the  hands  of  such  executor  or  administrator 
as  aforesaid,  and  to  cause  the  same  to  be  seized,  sequestered,  and 
sold,  or  possession  thereof  delivered  under  such  writs  respectively, 
in  the  same  manner  as  such  courts  could  and  might  have  done  m 
the  lifetime  of  such  testator  or  intestate  as  aforesaid  (n)." — Ed.J 
BondiiHi  Bond»  and  specialties  are  no  assets,  until  the  money  is 

8p«wu«.     paid(o). 

A  pov)er  unless  executed  is  not  assets  for  debts  (p). 
DtMop*-  If  an  executor  recovers  damages  in  trespass  for  goods  taken 

(m)  [  Thornton  v.  Grant,   1  Ross.         (n)  [Sandiiandi  v.   ImuM,   (T.  C. 

Ch.   Cu.  940,    note    to   Plai/fr   v.  Sbadwdl),  3  Sim.  C3.] 
FoxhaU;  Mcmmm  T.  Spooner,  3  Vet.         (a)  Nock  v.  Ntltm,  1  Vent  06. 
J J&J  (p)  Holma  V.  CogliOi,  7  7m.  499. 
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away  in  the  life  of  the  testator ,  this  (when  recovered)  shall  be 
assets,  because  he  recovers  it  as  executor  {a). 

If  an  ei[ecutor  recovers  (as  executor)  things  in  Chancery  by 
6quitj|  these  things  so  recovered  shall  be  assets  (r). 

A  debt  due  from  an  executor  to  a  testator  is  assets  in  equity  DtUt. 
to  pay  legacies  («). 

The  interest  which  a  master  hath  in  a  servant  is  not  assets  intemt  in  « 
in  the  hands  of  an  executor;  for  a  servant  whose  master  is  ^*'^*"*» 
dead  is  legally  discharged,  and  is  not  servant  either  to  the  heir 
or  executor ;  but  meet  and  honest  it  is  that  one  of  them  con- 
tinue him  in  service  till  a  fit  time  of  providing  for  him  a  new 
master,  and  fit  for  him,  not  to  depart  suddenly  {t). 

But  the  interest  which  one  hath  in  an  apprentice  is  a  chattel  in  u  Ap- 
personal,  and  shall  go  to  the  executors  {u),  prtntic*. 

T.,  17  Car.  8,  Walker  v.  Hallux).  An  action  was  brought 
against  the  executor,  upon  the  covenant  of  the  testator  to  teach 
an  apprentice  his  trade ;  and  after  verdict  for  the  plaintiff,  it 
was  moved  in  arrest  of  judgment,  that  this  covenant  was  per- 
sonal to  the  testator,  and  did  not  oblige  the  executors,  but  only 
obliged  the  master  during  his  life  to  teach  the  apprentice.  But 
by  the  court :  '^  It  obliged  the  executors  also,  and  they  ought 
to  see  the  apprentice  taught  his  trade;  and  if  they  be  not  of  the 
trade,  they  ought  to  assign  him  to  another  that  is  of  the  trade, 
so  that  he  may  be  taught  according  to  the  covenant."  And 
judgment  was  given  for  the  plaintiff. 

The  interest  in  the  liberty  of  a  prisoner  in  execution  for  debt  Ubtrtjr  oc» 
is  a  chattel  personal,  and  shall  go  to  the  executors  (y).  riM«tn 

If  an  executor  puts  in  suit  a  bond  of  100/.  for  performance 
of  covenants,  and  the  parties  submit  to  an  awards  and  it  is 
awarded  that  the  obligor  shall  pay  70Z.  in  full  satisfaction,  and 
that  the  executor  shall  release,  which  is  done  accordingly,  it  is 
said  that  the  executor  shall  be  taken  to  have  assets  to  the 
value  of  the  whole  100/. ;  and  though  by  the  award  he  was 
compelled  to  release,  it  was  his  own  act  to  submit  to  the  arbi- 
trament (£). 

If  an  arbitrator,  under  a  reference  between  A.  and  B.  admi- 
nistrator award  that  B.  shall  pay  a  certain  sum  as  the  amount 
of  A.'s  demand,  B.  cannot  afterwards  object  that  he  had  no 
assets,  but  he  may  be  attached  for  non-performance  (a). 

A  reversion  expectant  upon  an  estate  for  life,  is  assets  in  the 


{q)  1  Roll.  Abr.  920.  1266,  to  have  been  denied  by  the 

(r)  Ibid.  court  ?  See  V.WilliamB  on  Ex.  &  Ad. 

(0  3  Cha.  Ca.  89.  vol.  ii.  645.— Ed.] 

(0  Went  65.  {y)  Law  of  Test  378;  2  Bac.  Abr. 

(«)  Law  of  Test.  378,  379;  Went  416. 

55  ;  2  Bac.  Abr.  416,  443.  (z)  3  Leon.  53. 

(t)  1  Ler,  177.      [Query,  Is  Ibis  (a)  Worthingtm  t.  Bar/cw,  7  T. 

Walker  r.  HaU,  1  Lev.  177,  which  is  Rep.  453. 

■aid  in  Baxter  t.  Butfield,  2  Stra. 
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hands  of  the  heir :  but  the  creditor  cannot  compel  the  heir  to 
sell  it^  but  must  wait  till  it  falls  {b). 
In  wbat(;aM  If  there  be  a  debt  due  to  the  king^  equity  will  order  it  to  be 
til^  FWn*"^  paid  out  of  the  real  estate,  that  the  other  creditors  may  have 
dMmd"i^  satisfaction  for  their  debts  out  of  the  personal  estate  (c). 
AM  of  eadi  A  mortgage  is  a  charge  upon  the  personal  estate,  as  well  as 
^'^^^  upon  the  lands  mortgaged;  and  the  personal  estate  is  primarily 

liable :  for  a  mortgage  is  a  general  debt,  and  the  land  is  only 
as  security  (df). 
Mortpge.  If  one  dics  indebted  by  mortgage  and  simple  contract,  and 

one  of  the  simple  contract  creditors  gete  judgment  of  assets 
when  they  shall  happen,  and  the  executor  applieth  the  assets 
to  pay  on  the  mortgage,  the  simple  contract  creditors  shall 
stand  in  the  place  of  the  mortgagee  as  to  what  he  hath  ex« 
hausted  out  of  the  personal  assets :  and  this  being  only  by  aid 
of  equity y  all  the  simple  contract  creditors  shall  come  in  equally 
with  the  creditor  that  hath  judgment  (e). 
c«Mor  So  in  the  case  of  Haslewood  v.  Pope^  T.,  1734(/),  it  was 

Haakmood   decreed  that  if  a  man  deviseth  his  lands  to  trustees  to  pay  all 
Pope.      his  debts,  and  dies  indebted  by  specialty  and  simple  contract, 
devt^  bii*"  and  the  bond  creditors  recover  part  of  their  debts  out  of  the 
plymenrof*  P^rsoual  estate,  and  afterwards  they  apply  to  be  paid  the  rest 
s^ah^'and  ^^  ^'^^^  honA  dcbts  out  of  the  real  estate  devised  for  that  pur- 
8[!^te'£<!ir.   pose ;  in  this  case,  as  the  testator  intended  all  his  creditors 
Bwi  cradit-  should  be  equally  paid  their  debts,  the  bond  creditors  shall  not 
been*'^*"f     cowic  in  upon  the  land  until  the  simple  contract  creditors  have 
]Mid  Swa  the  reccivcd  so  much  thereout  as  to  make  them  equal,  and  upon  the 
apply  foMhe  l^vel  with  the  bond  creditors,  in  reject  of  what  they  received 
A^from  ibe  q^^  ^  ^^^  personal  estate.    It  was  also  decreed,  that  where  one 
gives  a  spedjic,  or  even  a  pecuniary  legacy,  and  deviseth  lands 
to  pay  his  debts,  if  a  simple  contract  creditor  comes  upon  the 
personal  estate,  and  exhausts  it  so  far  as  to  break  in  upon  the 
specific  or  pecuniary  legacy,  these  legatees  shall  stand  in  the 
place  of  the  creditors,  to  receive  their  satisfaction  out  of  the 
fund  raised  by  the  testator  for  the  payment  of  their  debts. 
But  where  a  man  dies  indebted  by  bond,  and  leaves  a  personal 
estate,  and  deviseth  lands  to  one  in  fee,  and  gives  specific  lega- 
cies, and  the  creditor  by  bond  comes  on  the  personal  estate  to 
be  paid  his  bond,  the  specific  legatees  shall  not  stand  in  the 
place  of  the  bond  creditor,  to  charge  the  land  devised,  because 
the  devisee  of  the  land  is  as  much  a  specific  devisee  as  the  Ic^* 
tee  of  a  specific  legacy.    And  in  this  cause  the  Lord  Chancellor 
said,  that  the  personal  estate  is  the  natural  fund  for  payment 
of  debts,  and  which  as  against  creditors,  unless  they  please,  the 
testator  cannot  exempt ;  but  against  the  devisee  of'  his  land  he 

(b)  1  Abr.  £q.  Cas.  275.  (e)   Wilton  v.  Fielding,  M.,  1718, 

(c)  1  Vent  465.  2  Vem.  763 ;  Ivide  wpra,  365.] 
{d)  Bartholomew  v.  Moy^  1  Atk.        (/)  3  P.  Wms.  322. 
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VMjf^  by  appropriating  his  land  as  a  fund  for  payment  of  his 
debts  ;  but  even  in  that  case,  according  to  the  general  rule, 
there  ought  to  be  express  words  to  exempt  the  personal  estate 
from  the  debts,  or  at  least  very  plainly  showing  this  to  have 
been  the  intention  of  the  testator. 

So  where  a  man  deviseth  all  his  freehold  houses,  lands,  and 
hereditaments  to  trustees,  to  hold  to  them  in  trust,  that  the 
freehold  estate  should  be  subject  to,  and  be  sold  and  disposed 
of  by  them  for  payment  of  his  just  debts,  and  after  disposing 
of  some  particular  legacies,  he  gave  to  his  nephew  the  rest  and 
residue  of  his  goods,  chattels,  debts,  rights,  credits,  and  per- 
sonal estate  not  before  disposed  of.  Hereupon  the  question 
was,  whether  the  personal  estate  should  be  first  applied  to  the 
payment  of  the  debts,  notwithstanding  the  real  estate  was  ex- 
pressly devised  for  that  purpose.  The  counsel  for  the  defend- 
ants (who  were  the  trustees  and  residuary  legatee)  insisted,  that 
the  real  estate  being  not  only  made  subject,  but  directed  to  be 
sold  for  payment  of  the  debts,  the  personal  estate  should  not 
be  applied  for  that  purpose .  But  by  the  whole  Court  of  Exche- 
quer :  "  Here  being  no  negative  words  to  exclude  the  personal 
estate  froin  being  applied  for  the  payment  of  debts,  that  ought 
first  to  be  applied  for  the  benefit  of  the  heir  at  law  (who  was 
the  plaintiff);"  and  decreed  accordingly  (^), 

And  by  the  Lord  Chancellor  Hardwicke,  in  the  case  of 
Walker  v.  Jackson,  July  22,  1743(A),  upon  a  rehearing  at 
Lincoln  s-Inn  Hall :  "  The  general  rule  is,  that  the  personal 
estate  shall  be  first  charged  with  payment  of  debts  and  legacies; 
and  the  testator  cannot  exempt  it  from  being  liable  to  his  debts, 
as  against  creditors,  but  as  between  heir  and  executor  he  may 
charge  them  upon  any  other  fund  which  is  not  primarily  liable, 
and  discharge  the  personal  estate.  There  are  several  ways  by 
any  of  which  a  man  may  give  his  real  estate  for  payment  of  his 
debts ;  as,  first,  to  trustees ;  secondly,  by  way  of  charge  in 
equity,  which  the  Court  of  Chancery  will  decree  to  be  per- 
formed ;  or,  thirdly,  he  may  direct  that  his  real  estate  may  be 
sold  for  the  payment  of  his  debts :  but  let  him  do  which  way 
he  pleases,  none  of  these  ways  will  make  the  real  estate  first 
chargeable,  if  there  be  not  in  the  will  either  express  words  or 
a  manifest  intent  to  discharge  the  personal  estate,  but  it  shall 
be  first  liable." 

And  in  the  case  of  Bridgman  v.  Dove,  Nov.  27,  1744  (i), 
Bv  the  Lord  Chancellor  Hardwicke :  "  I  know  of  no  authority 
where  the  words  *  I  make  my  real  estate  liable  to  pay  my 
debts*  will  exempt  the  personal  estate  without  any  special 
exemption  of  personal  estate.  Nor  has  the  court  ever  said 
that  personal  estate  shall  be  applied  only  to  pay  legacies,  and 
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not  the  debts.  Nor  will  making  a  particular  estate  in  land 
liable  to  pay  debts  exonerate  the  personal  estate,  because  it  is 
the  natural  fund  for  payment  of  debts.  Suppose  a  man  deviseth 
a  real  estate  liable  to  the  payment  of  debts,  and  subject  to  those 
debts  gives  it  over  to  another,  or  what  remains  after  the  pay- 
ment of  debts,  which  is  all  one ;  if  there  are  not  express  words 
to  exempt  the  personal  estate,  it  shall  be  first  applied  in  exone- 
ration of  the  real  estate. 

QBut  the  strict  rule  as  to  the  necessity  of  express  words  of 
exemption  has  been  since  relaxed  it  is  said. — Ed.]] 

Per  Lord  Thurlow,  C. :  Two  rules  have  been  established 
on  this  subject;  1st,  that  the  personal  estate  is  liable,  in  the 
first  instance,  to  the  payment  of  debts ;  ^nd,  that  a  4^aration 
plain  shall  stand  in  lieu  of  express  words  to  discharge  it,  if 
such  appear  to  be  the  testator's  intention  (A).  And  it  frequently 
happens  that  a  variation  of  charge  from  the  real  to  the  personid 
estate,  or  the  reverse,  may  be  gathered  from  the  parts  of  the 
will  (I),  Under  the  following  devise,  "  As  to  all  my  worldly 
estate,  I  desire  all  my  just  debts  should  be  first  paid,"  it  was 
decreed  that  on  failure  of  the  personal  estate,  copyhold  lands 
were  liable  as  well  as  freehold  (m).  Under  a  devise  to  sell 
and  pay  debts  and  funeral  expenses,  the  personal  estate  was 
held  to  be  exempt  without  express  words  upon  the  evident 
intention  (n).  But  to  exempt  the  personal  estate  under  a 
devise  for  payment  of  debts,  the  intention  must  plainly  appear 
on  the  will,  and  the  court  cannot  look  to  extrinsic  circum- 
stances (o).  Where  the  testator  directed  "  that  all  his  l^al 
debts,  legacies,  and  funeral  expenses,  should  be  fully  paid,  it 
was  held  not  sufficient  alone  to  charge  legacies  on  real  estates 
specifically  devised,  for  the  intent  must  be  clear  to  induce  the 
court  to  marshal  assets  in  favour  of  legatees  (p). 

Qln  fact,  the  result  of  all  the  cases  is,  that  the  rule  of  con- 
struction is  such  as  aims  at  finding  not  that  the  real  estate  is 
charged,  but  that  the  personal  is  discharged :  there  must  be 
shown  the  intention  to  discharge  the  latter,  not  to  charge  the 
former  (q), — Ed.]] 

In  an  action  of  debt  against  two  executors,  if  they  plead 
severally  by  several  attomies  fully  administered,  and  the  jury 
find  that  the  one  hath  assets,  and  that  the  other  hath  not  any 
assets,  the  judgment  shall  be  only  against  him  who  is  found  to 


(k)  Duke  of  Ancaster  v.  Mayer^ 
1  Bro.  454 ;  Waison  v.  Brichoood, 
9  Ves.  447. 

(/)  Hone  V.  Medcraft,  1  Bro.  260, 
with  the  cases  cited. 

(m)  Coombes  v.  Gibson,  1  Bro. 
273. 

(n)  Burton  v.  Knawlton,  3  Ves. 
107. 


(o)  Brummet  v.  Prothero,  3  Ves. 

ni. 

(p)  Kightley  V.  Kwhtl^,  2  Ves. 
jun.  328 ;  Keeling  v.  Brown^  5  Ves. 
3.59. 

iq)  [  Bickham  v.  Cruthwell,  3  M. 
&C.  763.  See  also  Mr.  Vaughan 
Williams's  chapter  on  Real  Assets, 
&c.  vol.  ]i.  p,  325.— £d.] 
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have  aAsetSi  and  that  the  other  who  had  not  assets  shall  go 
quit  (r). 

But  where  two  executors  join  in  an  acquittancei  but  one 
only  receives  the  money^  both  are  chargeable  for  it  as  to  ere* 
ditorsj  who  are  to  have  the  utmost  benefit  of  the  law ;  but  the 
actual  receiver,  it  is  said,  is  only  chargeable  as  to  legatees  or 
persons  claiming  under  distribution ;  for  the  substantial  part 
is  the  actual  receiving  of  the  money,  and  this  only  is  regarded 
in  conscience.    By  Harcourt,  Lord  Chancellor,  M.,  12  Ann.  (s) 

In  Leiffh  v.  Barry  (t),  Lord  Hardwicke  takes  a  difference 
between  trustees  and  executors,  viz.  that  the  former,  though 
they  all  join  in  receipts,  shall  only  be  liable  for  what  they 
receive  individually,  because  they  are  obliged  to  join  for  con- 
formity, but  otherwise  as  to  executors  who  may  act  severally 
if  they  think  fit.  Where  by  a  voluntai7  joint  act  of  executors 
the  testator's  money  gets  into  the  hands  of  one  of  them,  or  a 
stranger,  they  shall  all  be  liable  {u).  But  that  a  party's  signing 
a  receipt  is  not  in  all  cases  conclusive  evidence  against  him 
of  the  receipt  of  money,  even  at  law,  appears  by  the  above- 
mentioned  cases,  and  Straton  v.  Rastal  {z). 

Where  an  executor  has  once  received  money,  assets  of  his 
testator,  he  cannot  discharge  himself  under  the  plea  of  plene 
administravit  to  an  action  by  a  bond  creditor  of  his  testator, 
by  showing  that  he  paid  the  money  to  his  co-executor,  even  for 
the  purpose  of  satisfying  the  bond  creditor,  who  had  applied 
for  payment  to  such  co-executor ;  if  the  co-executor  afterwards 
misapply  the  money  by  retaining  it  to  satisfy  his  own  simple 
contract  debt  (v). 

It  has  been  held,  however,  that  in  equity  an  executor  does 
not  make  himself  answerable  for  the  receipts  of  his  co-executor 
merely  by  taking  probate,  permitting  him  to  possess  the  assets, 
and  joining  in  acts  necessary  to  enable  him  to  administer ;  but 
if  he  goes  further,  and  concurs  in  the  application,  he  is  an- 
swerable (2). 

[[The  result  of  the  principal  authorities  upon  the  important  When  ao  ex- 
subject  when  an  executor  or  administrator  becomes  guilty  of  mTo'iiirlto^**' 
a  devastavit  or  wasting  of  the  assets,  in  investing  them  in  Jj^l^^i^^* 
insecure  funds,  is  stated  by  Lord  Cottenham  in  a  recent 
case  (a) :  "  Although  a  personal  representative,  acting  strictly 
within  the  line  of  his  duty,  and  exercising  reasonable  care  and 
diligence,  will  not  be  responsible  for  the  failure  or  depreciation 

(r)  1  RoUe's  Abr.  929.  Vin.  Abr.  534. 

(«)  ChurchUl  V.   Hobson,    1  Salk.  (j:)  2  T.  Rep.  366. 

318;  S.  C.  by  Ld.  Nortbington,  C,  ly)  Cross  v.  Smith,  7  East's  Rep. 

WestUy  V.  Clarke,  reported  in  Mr.  240. 

Cox's  note  to  1  P.  Wms.  83.  (x)  Hovei/  v.    Bkkeman,  4  Ves. 

(0  3  Atk.  596,  [Ld.  Alvanley  ;  Jau  v.  Campbell, 

(tt)  Sadler  v.  Hobbs,  2  Bro.  N.  C.  1  Scbo.  &  Lefr.  341,  Ld,  Redesdale.] 

114;    Sairfield   v.    Hoives,    3  Bro.  (a)lChugh  v.  Bond,  3  M.  &  C. 

90;    Murrel  v.  Cox  and  Pitt,  21  496.] 
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ii-  of  the  fund  in  which  any  part  of  the  estate  may  be  invested,  or 
^^'  for  the  insolvency  or  misconduct  of  any  person  who  may  have 
'  possessed  it ;  yet,  if  that  line  of  duty  be  not  strictly  pursued, 
—  and  any  part  of  the  property  be  invested  by  such  personal 
representative  in  funds  or  upon  securities  not  authorized,  or  be 
put  within  the  control  of  persons  who  ought  not  to  be  intrusted 
with  it,  and  a  loss  be  thereby  eventually  sustained,  such  per- 
sonal representative  will  be  liable  to  make  it  good,  however 
unexpected  the  result,  however  little  likely  to  arise  from  the 
course  adopted,  and  however  free  such  conduct  may  have  been 
from  any  improper  motive.  Thus,  if  he  omit  to  sell  property 
when  it  ought  to  be  sold,  and  it  be  af^rwards  lost  without  any 
fault  of  his,  he  is  liable  (i) ;  or  if  he  leave  money  due  upon 
personal  security,  whifh,  though  good  at  the  time,  afterwards 
tails  (c).  And  the  case  is  stronger  if  be  be  himself  the  author 
of  the  improper  investment,  as  upon  personal  security,  or  an 
unauthorized  fund.  Thus  he  is  not  liable  upon  a  proper 
investment  in  the  3  per  cents,  for  loss  occasioned  by  the  fluc- 
tuations of  that  fund(cf);  but  he  is  for  the  fluctuations  of 
any  unauthorized  fund(e};  so,  when  the  loss  arises  from  the 
dishonesty  or  ffulure  of  any  one  to  whom  the  possession  of 
part  of  the  estate  has  been  entrusted.  Necessity,  which  in- 
cludes the  regular  course  of  business  in  administering  the  pro- 
perty, will,  in  equity,  exonerate  the  personal  representative. 
But  if,  without  such  necessity,  he  be  instrumental  in  giving  to 
the  person  failing  possession  of  any  part  of  the  property,  he 
will  be  liable,  although  the  person  possessing  it  be  a  co-exe- 
cutor or  co-administrator  (/)■" — EcJ 
[-        [[First  (g)^  the  funeral  expenses  shall  be  paid. 

But  in  Shelly's  case,  T.,  5  Will.  3  (A),  it  is  said  that  in 
strictness  no  funeral  expenses  are  allowed  against  a  creditor, 
except  for  the  coffin,  ringing  the  bell,  parson,  clerk,  and  bearers' 
fees,  but  not  for  pall  or  ornaments.  Perhaps  the  expenses  of 
the  shrou<l  and  digging  the  grave  ought  also  to  have  been 
added. 

In  general  it  is  said  that  no  more  than  40^.  for  funeral  ex- 
penses shall  be  allowed  against  creditors  (i). 

By  Lord  Hardwicke,  C.,  in  Stay  v.  Punter  (k) :  "  At  law, 

(6)  [Phillips  V.   Phillips,   Frceni.     3  Sim,  265.    See  V.  WiHiams's  chap- 

Cha.  Ca.  II.]  ter  on  Deaistavit,  vol.  ii.  p.  1411,  ai 

(c)  [PotceU  V,  Eoani,  5  Ves.  839 ;  to  the  liability  of  executors  and  admi- 
TeUt  V.  Carpenter,  1  Madd.  290.]         nistraton  for  torlious  and  nfgligeot 

(d)  IPeiit  V.  Crane,  2  Dick,  tdd,     aete Ed.] 

note.]  (g)  [TliB   word  in   Dr.    Burn    is 

(e)  IHancom  v.  Allen,  2  Dick,  "next,"  i.  e,  after  the  paying  of  the 
498  ;  Howe  v.  Earl  of  Dartmouth,  forfeiture  for  not  burying  in  woollen, 
7  Vea.  137 ;  see  p.  ]  SO.]  due  by  30  Car.  2,  c.  3,  repealed  by 

(/)  ILongford   v.   GoKoym,    11  34  Geo.  3,  c.  108.— Ed.] 

Vea.  333;  Lord  Shiptrook  t.   Lont  (A)  1  Salk.  196. 

Eiachittbrook,  11  Vet.  352;  16  Vet.  (i)  3  Atk.  249. 

477;  Vndenoood  v.  Staxat,  1  Mer.  (ft)  1  Atk.  119. 

712;  and  m  HaiiMy  t.  Ktrktml, 
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where  a  person  dies  insolvent,  the  rule  is,  that  no  more  shall 
be  allowed  for  a  funeral  than  is  necessary,  at  first  only  40^., 
then  5/.,  and  at  last  lOZ.*'  But  the  executor  here  having  had 
reasonable  ground  to  believe  the  estate  solvent,  from  the  large 
legacies  left  by  the  testator,  and  it  not  being  clear  that  upon 
the  whole  there  would  be  a  deficiency,  his  lordship  allowed 
60/.  for  the  funeral  expenses,  the  testator  having  directed  that 
he  should  be  buried  thirty  miles  from  the  place  of  his  death. 
[|But  recent  cases  have  fully  established  that  the  executor  is 
entitled  to  be  allowed  reasonable  expenses  according  to  the 
testator's  condition  in  life,  and  that  no  precise  sum  can  be 
fixed  (/).— Ed.] 

By  the  statute  of  the  17  Geo.  2,  c.  38,  s.  3,  ''  If  any  over-  Oveneenot 
9eer  of  the  poor  shall  die,  his  executors  or  administrators  shall  dylngr'^ 
within  forty  days  after  his  decease,  pay  out  of  the  assets  all 
money  remaining  due,  which  he  received  by  virtue  of  his  ofiice, 
before  any  of  his  other  debts  are  paid." 

QThe  33  Geo.  3,  c.  54«,  relating  to  money  in  the  hands  of 
ofiicers  of  a  friendly  society,  was  repealed  by  10  Geo.  4,  c.  66, 
but  the  20th  section  of  this  act  contained  a  similar  provision 
to  the  10th  section  of  the  repealed  act.  This  provision  of  10 
Geo.  4,  was  again  repealed  by  4  &  5  Will.  4,  c.  40,  s.  1,  but 
it  enacted  by  section  12, 

["  That  if  any  person  already  appointed  or  who  may  hereafter  4  &  5  Will. 
be  appointed  to  any  office  in  a  society  established  under  the  said     4,  c.  40. 
recited  act  (m)  or  this  act,  and  being  entrusted  with  the  keeping  of  Execmon, 
the  accounts,  or  having  in  his  hands  or  possession^  by  virtue  of  his  f^Ji9^f*" 
said  office  or  employment,  any  monies  or  effects  belonging  to  such  socteit  to^ 
society,  or  any  deeds  or  securities  relating  to  the  same,  shall  die,  or  JJJ  ^^^^ 
become  a  bankrupt  or  insolvent,  or  have  any  execution  or  attach-  cieiy  befor* 
ment  or  other  process  issued,  or  action  or  diligence  raised,  against  SSfbu.^**^ 
his  lands,  goods,  chattels,  or  effects,  or  property  or  estate,  heritable 
or  moveahle,  or  make  any  assignment,  disposition,  assignation,  or 
other  conveyance  thereof  for  the  benefit  of  his  creditors,  his  heirs, 
executors,  administrators,  or  assignees,  or  other  persons  having 
legal  right,  or  the  sheriff"  or  other  officer  executing  such  process, 
or  the  party  using  such  action  or  diligence,  shall,  within  forty  days 
after  demand  made  in  writing  by  the  order  of  any  such  society  or 
committee  thereof,  or  the  major  part  of  them  assembled  at  any 
meeting  thereof,  deliver  and  pay  over  all  monies  and  other  things 
belonging  to  such  society  to  such  person  as  such  society  or  com- 
mittee shall  appoint,  and  shall  pay,  out  of  the  estates,  assets,  or 
effects,  heritable  or  moveable,  of  such  person,  all  sums  of  money 
remaining  due  which  such  person  received  by  virtue  of  his  said 
office  or  employment,  before  any  other  of  his  debts  are  paid  or 

(/)    [See  Hancock  v.  Podmore,   1  buryj  14  Ves.  364  ;  Muilick  v.  Mul- 

B.  &  Ad.  260 ;  Edwards  v.  Edwards,  lick,  1  Knapp,  245,  an  appeal  from 

2  Cr.  &  M.  612 ;  Reeves  v.  Wood,  2  the  Supreme  Court  at  Bengal,  as  to 

Scott,  t^QS ;  Bisset  v.  Antrobus,  4  Sim.  the  Aineral  of  a  Hindoo  testator ;  and 

512;  Stackpoole  v.  StackpooU,  4  Dow.  see  title  Vur tal,  vol.  1.1 
227 ;  Fake  v.  Archbishop  of  Canter-       (m)  [i.  e.  10  Geo.  4,  c.  56.] 
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satisfied,  or  before  the  money  directed  to  be  levied  by  such  piwKss 
as  aforesaid,  or  which  may  be  recovered  or  recoverable  under  such 
diligence,  is  paid  over  to  the  parly  issuing  Bucli  process  or  using 
such  diligence ;  and  all  such  assets,  lands,  goods,  chattels,  property, 
estates,  and  effects  shall  be  bound  to  the  payment  and  discharge 
thereof  accordingly." 

TAnd  by  section  14  of  4  &  5  Will.  4,  c.  20,  the  provisions 
e  original  statute  33  Geo.  3,  c.  64,  shall  continue  in  force 
as  to  all  societies  established  under  it  before  the  passing  of 
10  Geo.  4,  c.  56  (n). 

Next  to  tliese,  as  it  seemeth,  come  the  charges  of  the  pro- 
bate of  the  will  or  of  the  letters  of  administration  (o). 

[|It  seems  that  the  costs  in  a  suit  of  equity  are  to  be  deemed 
part  of  the  expenses  in  administering  the  estate (p).  But 
where  the  will  provides  for  the  payment  of  "  testamentary  ex- 
penses" out  of  a  specific  bequest;  such  words  are  held  to  be 
limiled  to  the  expenses  in  the  court  of  probate,  the  expenses 
in  equity  therefore  will  be  defrayed  out  of  the  residue  (i^). — 
Ed.1 

>  Next,  debts  due  by  the  testator  to  the  king  are  to  be  dis- 
charged ;  and  it  is  not  in  the  choice  of  the  executor  to  prefer 
any  other  debt  due  to  any  subject  (r). 

Which  must  be  understood  of  such  debts  as  are  due  to  the 
king  only  by  matter  of  record,  and  not  of  suras  of  money  due 
to  the  king  upon  wood  sales  or  sales  of  his  minerals,  for  which 
no  obhgation  is  given  ;  or  of  amercements  in  his  courts  baron 
or  courts  of  his  honours,  which  be  not  courts  of  record  ;  or  of 
fines  for  copyhold  estates  there  ;  or  of  forfeitures  to  the  crown 
of  debts  by  contract  due  to  any  subject  by  outlawry  or  at- 
tainder, until  office  thereupon  found  {s).  [|And  these  debts, 
viz.  such  as  are  due  to  the  crown  by  record  or  specialty,  claim 
precedence  of  all  other  debts  of  whatever  nature,  as  well  of  a 
prior  as  of  a  subsequent  date(f)- — Ed.] 

>  By  the  statute  of  the  9  Anne,  c.  10,  s.  30,  debts  due  to  the 

(n)  [Mr.  Vauglmii  Williams  ranks  (p)  [L«m«  v.  Stvthtrd,   1  Sim.  & 

the  debts  under  thcac  statulcs,  agncll  Stu.  SGI.] 

as    under    ibe    repenled   Btatule    of  (o)  [Brotciic  v.    Groombridge,     1 

Charles,   after  ihe  debts  due  to  the  Madd.  495.] 

crown.— iVms.  Ex.  Bt  Ad.  vol.  ii.  794  (r)  Swin.  455. 

8iid  7!)B.     See   Ei  parte  Lancailtr  (i)  Swin.  a.  455,  456{  2  Bac.  Ab. 

Society,  6  Ves.  m.      And  certainly  432. 

il  would  aeem  Ibat  Ibe  credit  given  (()    \_Liltltton   v.    Mibbint,    Cro. 

for  duties  on  probates  as  under  55  EHz.  793.     The  rules  of  priority  in 

Geo.  3,    c.  194,    ulUBt   rauk  before  the  payment  of  debts  must  be  ob- 

debta  to  particular  societies.      Vide  served  by  ibc  personal  representative 

pott.     As  to   regimental   debts,  see  of   the  deceased;    but  if  the  aauti 

lectiona  I  &  2  of  S8  Geo.  3,  c.  73;  fail,  and  be  have  paid  •  debt  in  a 

as  to  those  due  to  paving  commis-  lower  before  one  in  a  bixher  degree, 

sioner*,  67  Geo.  3,  c.  29,   i.  51,—  he  becomes  reipondble  lor  the  Mtta 

£d.]  cut  of  fail  own  estate.    2  Hs.  Ccn. 

{0)  [See  title  £%»,  nl.  ill  511.— £d.] 
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post  office  for  letters  shall  be  preferable  in  payment  before 
any  debt  due  to  any  private  person. 

Next,  debts  due  to  private  persons  upon  judgments  against  judgments. 
the  deceased  in  his  life ;  and  after  those,  debts  upon  judgments 
(although  by  mere  confession  and  without  defence)  against 
the  executor  or  administrator  for  the  debts  of  the  deceased  (u). 

But  it  is  said  that  the  executor  is  not  bound  to  take  notice  what  am 
of  judgments  against  the  testator  in  his  life,  without  being  Noucew"* 
made  acquainted  therewith  by  the  creditors ;  for  the  executor  Ji"f^|?**  ^*' 
is  no  way  privy  to  his  acts  (x). 

But  in  the  case  o{  Littleton  v.  Hibbins,  M.,  42  Eliz.  (y),  it 
was  adjudged  that  executors  at  their  peril  ought  to  take  notice 
of  debts  upon  record. 

In  the  case  of  Paterson  v.  Buddleston,  T.,  2  Geo.  2(2;),  an  Diiiincuon 
action  of  debt  upon  a  bond  was  brought  against  the  defendant  DebtTor  Re- 
as  executor.  The  defendant  pleads  a  recovery  against  him  oJjJ/SJbu. 
already  had  in  a  plea  of  debt,  and  that  he  had  no  notice  of 
this  bond  at  that  time,  and  that  there  was  no  more  in  his  hands 
than  would  satisfy  this  recovery.  Upon  this  the  plaintiff  de- 
murs. The  court  observed,  that  it  did  not  appear  but  that 
this  recovery  might  be  in  debt  upon  bond,  or  other  matter  of 
as  high  nature,  and  then  undoubtedly  the  plaintiff  ought  to  be 
barred.  But,  however,  if  the  recovery  was  upon  a  simple 
contract,  they  were  unanimously  of  opinion^  if  the  defendant 
had  no  notice  of  the  bond,  that  the  recovery  would  be  a  good 
bar*  They  said,  in  this  consists  the  difference  between  duties 
of  a  private  nature  and  duties  upon  record  ;  for  those  exe- 
cutors are  bound  to  take  notice  of  at  all  events,  but  these  they 
need  not,  where  a  suit  is  commenced  against  them  to  recover 
debts  of  an  inferior  nature.  They  said  also  that  there  is  no 
occ^ion  that  executors  should  hold  out  a  suit  to  the  last  be- 
fore they  make  such  payments ;  but  if  an  action  is  taken  out 
against  them,  it  is  the  same.  But  if  an  executor  makes  a 
voluntary  payment  of  a  debt  by  simple  contract,  where  there 
are  not  assets  to  satisfy  the  bond  debts,  it  is  otherwise,  though 
he  hath  no  notice ;  for  there  are  many  cases  where  a  man's 
Voluntary  act  shall  prejudice  him,  where  the  necessity  of  law 
would  not.  Upon  the  whole,  judgment  was  given  for  the  de- 
fendant. 

If  the  judgment  is  satisfied  (a),  and  is  only  kept  on  foot  to  Jadgmeoti. 

{u)  Law  of  Ex.  39;   Treatise  of  jectof  notice  may  be  affected  by  2  &3 

£q.  112,  6.  4,  pt.  2,  c.  2,  s.  2.  Vict.  c.  11,  mentioned  below.] 

(r)  1  And.  159.  (a)  [As  a  general  rule  it  seems 

iy)  Cro.  Eliz.  793.  clear,  with  respect  to  other  species  of 

(jsr)    1    Barnard.   186.     [Sec  also  debts,   that  if  an   executor  be  ap- 

Hkketf  V.   Hityter^  6  Durn.  &  East  prised  of  a  debt  of  a  higher  degree, 

(Term  Reports),  388 ;  Searle  v.  Lane,  ne  would  not  be  Justified  in  exhaust- 

2  Freem.   104 ;  S.  C.  2  Vem.  8,  9 ;  ing  the  assets  m   payment  of  one 

Herbert* 9  ca$e,  3  P.  Wms.  117;  qudtrCf  which  is  inferior.    Oxenham  v.  Clf^p, 

howeyer,  how  far  the  law  on  the  sub-  2  B.  &  Ad.  312. — £d.] 
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wrong  other  creditors,  or  if  there  be  any  defeasance  of  the 
judgment  yet  in  force,  then  the  judgment  will  not  avail  to 
keep  o£r  other  creditors  from  their  debts  (i). 

And  of  two  judgments,  he  who  first  sues  execution  must  be 
preferred ;  but  before,  it  is  at  the  election  of  the  executor  to 
pay  which  he  will  first ;  only  a  judgment  in  a  foreign  country, 
as  France,  is  to  be  considered  but  as  a  simple  contract  (c). 

And  it  is  not  necessary  that  the  judgment  be  limited  to  the 
courts  at  Westminster ;  but  if  it  be  obtained  in  any  court  of 
record  which  hath  power  to  hold  plea  by  charter  or  prescrip- 
tion of  debt  above  40j.  it  is  sufEcient.  For  though  upon  such 
a  judgment  execution  cannot  there  be  had  but  of  such  goods 
as  are  within  the  jurisdiction  of  that  court,  yet  if  the  record  be 
removed  into  Chancery  by  a  certiorari,  and  there  by  ntittinua 
into  one  of  the  benches,  then  execution  may  be  liad  upon  any 
goods  in  any  county  of  England  {d). 


«sw.A«.  But  a  iudgraent  not  docketed,  as  by  the  4  &  5  W.  &,M. 
c.  SO,  shall  not  aSect  any  lands  as  to  purchases  or  mortgagees, 
or  have  any  preference  against  heirs,  executors,  or  admi 


trators  in  the  administration  of  the  estates  of  their  ancestors, 
testators,  or  intestates. 

Which  act,  in  order  to  render  more  easy  the  finding  of  such 
judgment  entered,  directs  in  what  manner  alphabetical  lists 
shall  be  made  of  judgments  by  confession,  non  sum  informatus 
or  nihil  dicit,  in  any  of  the  courts  of  record  at  Westminster, 
to  which  any  person  may  resort,  on  paying  id.  and  no  more. 

A  debt  on  judgment  not  docketted  according  to  the  direc- 
^ons  of  this  act,  is  put  by  it  on  a  level  with  simple  contract 
debts.  Therefore  on  a  plea  of  plene  administravit  to  debt  on 
a  judgment  obtained  against  the  intestate,  but  not  docketted,  the 
administrator  may  give  in  evidence  payment  of  bond  and  other 
specialty  debts  which  exhausted  the  assets  (e).  And  an  out- 
standing judgment  against  a  testator  or  intestate,  not  docketted, 
cannot  be  pleaded  by  an  executor  or  administrator  to  an  action 
on  simple  contract  C/). 
•   [|But  now  by  statute  2  &  3  Vict,  c-  II  (^)  it  is  enacted, 

[Sect.  1.  "  That  no  judgment  shall  hereafter  be  docketted  under 

the  provisionE  of  an  act  passed  in  the  fourth  and  fiflh  years  of  the 

reign  of  their  late  majesties  King  William  and  Queen  Mary,  in- 

^,  tituled  '  An  Act  for  the  better  Discovery  of  Judj^ments  in  the 

Courts  of  King's  Bench,  Common  Pleas,  and  Exchequer,  at  West* 

(6)  Swin.  a.  456 ;  2  Bac.  Ab.  433.  (/)  Stal  v.  Rorkt,  1 B.  &  P.  307 ; 

(c)  Treat,  of  Eq.  b.  4,  pt.  2,  c.  2,  aadHopwood  v.  Watli,  5  B.  &  Ad. 
a.2;  Soil),  a.  436.  105G;  Braithwaile  v.Wallt,  2  Ct.  & 

(d)  Swiii.a.456i  [Scarle  v. Lane,  Jetv.  318.] 

2  Vem.  89.    See  as  to  a  judgment  in  (x)  [Which  ii  iutituled  "  An  Act 

the   Lord   Mayor's   Court,    Holl    v.  forUie better Protectioa of Purcbwen 

Murray,  1  Sim.  485. — EdJ  wainitJudgn)entt,CrownDebl*,  lit 

(e)  aUkn  v.  H^ter,  6  T.  R.  384 ;  Ftndettt,  and  ^ti  in  Buiknmtev."] 
IHttU  r.  Tepptr,  3  B.  k  Ad.  655.] 
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minster,'  but  that  all  such  dockets  shall  be  finally  closed  immedi- 
ately afler  the  passing  of  this  act,  without  prejudice  to  the  operation 
of  any  judgment  already  docketted  and  entered  under  the  said 
recited  act,  except  so  far  as  any  such  judgment  may  be  affected  by 
the  provisions  hereinafter  contained.*' 

[Sect.  2.    "  That  no  judgment  already  docketted  and  entered  AsioJodg. 
under  the  said  recited  act  of  their  late  majesties  King  William  and  iSStl^S^^ 
Queen  Mary  shall  after  the  first  day  of  August  one  thousand  eight 
hundred  and  forty-one  affect  any  lands^  tenements,  or  heredita- 
ments, as  to  purchasers,  mortgagees,  or  creditors,  unless  and  until 
such  memorandum  or  minute  thereof  as  is  prescribed  in  an  act 
passed  in  the  first  and  second  years  of  her  present  majesty  Queen  i  Viet,  c  no. 
Victoria,  intituled  '  An  Act  for  abolishing  Arrest  on  Mesne  Pro- 
cess and  Civil  Actions,  except  in  certain  Cases  ;  for  extending  the 
Remedies  of  Creditors  against  the  Property  of  Debtors  ;  and  tor 
amending  the  Laws  for  the  Relief  of  Insolvent  Debtors  in  Eng- 
land,' shall  be  left  with  the  senior  master  of  the  Court  of  Common 
Pleas  at  Westminster,  who  shall  forthwith  enter  the  same  in  manner 
thereby  directed  in  regard  to  judgments;  and  such  ofHcer  shall  be 
entitled  for  any  such  entry  to  the  sum  of  five  shillings  {h)" 

rSect.  3  provides  that  the  date  when  the  memorandum  of 
judgment  is  left  shall  be  entered  in  a  book. 

[Sect.  4.  *'  That  all  judgments  of  any  of  the  superior  courts,  de-  Jodfnend, 
crees  or  orders  in  any  court  of  equity,  rules  of  a  court  of  common  yJSifiSSn 
law,  and  orders  in  bankruptcy  or  lunacy,  which  since  the  passing  Bntry,  to  be 
of  the  said  recited  act  of  the  first  and  second  years  of  the  reign  of  I  ^^  m!!!? 
her  present  Majesty  have  been  registered  under  the  provisions  raorandum  i» 
therein  contained,  or  which  shall  hereafter  be  so  registered^  shall, 
after  the  expiration  of  five  years  from  the  date  of  the  entry  thereof, 
be  null  and  void  against  lands,  tenements,  and  other  hereditaments^ 
as  to  purchasers,  mortgagees,  or  creditors,  unless  a  like  memoran- 
dum or  minute  as  was  required  in  the  first  instance  is  again  left 
with  the  senior  master  of  the  said  Court  of  Common  Pleas  within 
five  years  before  the  execution  of  the  conveyance,  settlement,  mort- 
gage, lease,  or  other  deed  or  instrument  vesting  or  transferring  the 
legal  or  equitable  right,  title,  estate,  or  interest  in  or  to  any  such 

(A)  [It  had  been  already  enacted  or  rule  shall  have  been  obtained  or 
by  Stat.  1  Vict  c.  110,  s.  19,  "  That  made,  and  tbe  date  of  such  judgment, 
no  judgment  of  any  of  the  said  su-  decree,  order,  or  rule,  and  the  account 
perior  courts,  nor  any  decree  or  order  of  tbe  debt,  damages,  costs,  or  mo- 
in  any  court  of  equity,  nor  any  rule  nies  thereby  recovered  or  ordered  to 
of  a  court  of  common  law,  nor  any  be  paid,  shall  be  led  with  the  senior 
order  in  bankruptcy  or  lunacy,  shall  master  of  the  Court  of  Common  Pleas 
by  virtue  of  this  act  affect  any  lauds,  at  Westminster,  who  shall  forthwith 
tenements,  or  hereditaments,  as  to  enter  the  same  particulars  in  a  book 
purchasers,  mortgagees,  or  creditors,  in  alphabetical  order  by  the  name  of 
unless  and  until  a  memorandum  or  the  person  whose  estate  is  intended 
minute,  containing  the  name  and  the  to  be  affected  by  such  judgment,  de- 
usual  or  last  known  place  of  abode,  cree,  order  or  rule ;  and  such  officer 
and  the  title,  trade,  or  profession  of  shall  be  entitled  for  any  such  entry 
the  person  whose  estate  is  intended  to  the  sum  of  five  shillings ;  and  all 
to  be  affected  thereby,  and  the  court  persons  shall  be  at  liberty  to  search 
and  tbe  title  of  the  cause  or  matter  in  the  same  book  on  payment  of  the 
which  such  judgment,  decree,  order,  sum  of  one  shilling.  — £d.] 
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Surchuer  or  mortgagee  for  Taluable  consideration^  or  as  to  cre- 
itora,  within  five  yeara  before  the  right  of  such  creditors  accrued, 
and  so,  lolxei  guoCwt,  at  the  expiration  of  every  succeeding  live 
^ears  (i) ;  and  the  senior  master  shall  forthwith  re-enter  the  same 
in  like  manner  as  the  same  was  originally  entered  ;  and  such  officer 
shall  be  entitled  for  any  such  re-entry  to  the  sum  of  one  shilline," 
-Ed.] 

In  tlie  case  of  Harding  v.  Edge,  H.,  1682  (A),  in  the  Chan- 
cery. Upon  a  special  report  the  sole  question  was,  how  a  duty 
decreed  should  take  place  in  relation  to  other  debts  in  point  of 
priority  of  satisfaction ;  and  ordered  that  a  decree  should  pre- 
cede debts  on  simple  contracts  and  bonds,  and  take  place  next 
to  judgments. 

But  in  the  case  of  Peploev.  Swinbum(,l),  M.,  1719,  in 
the  Exchequer,  it  was  decreed  that  creditors  by  judgment  ftt 
law  and  creditors  by  decree  in  equity  shall  be  paid  equally 
without  any  preference. 

And  it  is  now  become  the  established  doctrine  that  a  decree 
of  the  Court  of  Chancery  is  equal  to  a  judgment  in  a  court  of 
law.  So  where  an  executrix,  whose  testator  was  greatly  in- 
debted to  divers  persona  in  debts  of  different  natures,  being 
sued  in  Chancery  by  some  of  them,  appeared  and  answered 
immediately,  admitting  their  demands,  (some  of  the  plainlifis 
being  her  own  daughters),  and  other  of  the  creditors  sued  the 
executrix  at  law,  where  the  decree  not  being  pleadable,  they 
obtained  judgments ;  yet  the  decree  of  the  Court  of  Chancery, 
being  for  a  just  debt,  and  having  a  real  priority  in  point  of 
tjme,  not  by  ficlion  and  relation  to  the  first  day  of  tlie  term, 
was  preferred  in  the  order  of  payment  to  the  judgments,  and 
the  executrix  protected  and  indemnified  in  paying  a  due 
obedience  to  such  decree,  and  all  proceedings  against  her  at 
law  stayed  by  injunction.  Case  of  Morris  v-  The  Sank  of 
England,  decreed  first  at  the  Rolls  by  Sir  Joseph  Jekyll,  in 
August,  1735 ;  which  was  affirmed  by  the  Lord  Talbot  in 
November,  1730:  and  his  lordship's  decree  afHrmcd  in  par- 
liament in  May,  1737(m). 

In  the  case  of  Ttirwin  v.  Gibson  (n),  July  31,  H+S,  where 
a  sum  was  decreed  to  the  plaintiff,  it  was  ruled  by  Lord  Hard- 
wicke,  that  the  solicitor  in  the  cause,  for  hia  trouble  and  money 
disbursed  for  his  client,  had  a  right  to  be  paid  out  of  the  sum 
decreed,  and  that  in  this  case  the  administrator  cannot  apply 
the  assets  in  the  course  of  administration.  And  this,  he  said, 
is  the  constant  rule  in  Chancery. 

(i)  [See  Mr.  Vaughan  WSUiamB'H  tituon  v.   Tongue];  Cas.  Talb.  217  ; 

remark  on  this  statute,  Elxon.  &  Ad.  IScarU  v.  Lane,  2  Vent.  89 ;  ArtUi/ 

vol.  i.  p.  804.]  V.  Powit,  1  Vcs.  sen.  496.] 

{k)  1  Vem.  143.  (n)  3  Atk.  720.     [As  to  what  fott 

h)  Bunb.48.  ofdecreeitentitled  totheprece' 

(a)  3  P.  Wnu.  403,  [not«  to  Ro-  SmtA  v.  SgUi,  2  Atk.  38^.j 
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Next,  debts  upon  recognizances  at  common  law  (o).  Recogni. 

And  debts  upon  statutes  merchant  or  staple,  or  recognizances  "u|2Jei~* 
in  nature  of  a  statute  staple  (p). 

And  these  recognizances  and  statutes  standing  in  equal 
degree,  it  is  at  the  executor's  election  to  give  precedency  to 
which  he  will  (9). 

Neither  between  one  statute  and  another  doth  the  time  or 
antiquity  give  any  advantage  as  touching  the  goods,  though 
touching  the  lands  of  the  conusor  it  doth.  But  as  for  the 
goods  in  the  hands  of  the  executor,  he  who  first  seizeth  them 
by  execution  is  preferred  ;  and  before  suing  of  execution,  the 
executor  may  give  precedency  to  which  he  will  (r). 

But  amongst  statutes  and  recognizances  those  which  are 
forfeited  shall  be  preferred  before  tnose  which  are  for  the  per- 
formance of  covenants  not  broken  {s). 

And  these,  before  they  are  broken,  do  not  take  place  of 
specialties  (0* 

In  the  case  of  The  Earl  of  Bristol  v.  Hungerford{u)j  M.,  Mortftges. 
1705,  it  was  first  decreed  at  the  Rolls,  that  mortgages  were 
to  be  paid  in  the  first  place,  and  then  judgments,  and  then 
recognizances ;  but  upon  an  appeal  to  the  House  of  Lords,  it 
was  adjudged,  that  mortgages  are  not  to  be  preferred  to  other 
real  incumbrances ;  but  that  mortgages,  statutes  and  recomii- 
zances  shall  take  place  according  to  their  priority  and  as  they 
stand  in  order  of  time. 

If  an  estate  is  devised  in  trust  for  payment  of  debts,  a  mort- 
gagee who  lent  a  further  sum  upon  bond,  shall  not  be  allowed 
to  tack  it  to  his  mortgage  in  preference  to  creditors  {x). 

So  where  a  person  claims  the  equity  of  redemption,  as  a 
purchaser  for  a  valuable  consideration,  without  notice  of  the 
mortgage,  the  mortgagee  cannot  tack  his  bond  to  it,  and  can 
only  have  it  out  of  the  general  assets  of  the  mortgagor  (y). 

But  if  a  mortgagor,  after  making  a  mortgage,  borrows  money 
of  a  mortgagee  upon  bond,  and  the  mortgaged  nremises  descend 
upon  an  heir  at  law,  or  come  to  a  volunteer,  tne  court  will  not 
suffer  them  to  redeem  the  mortgage,  without  paying  the  bond; 
and  this  is  to  prevent  a  circuity,  because  the  moment  the  estate 
descended,  or  came  to  the  volunteer,  it  became  assets,  and 


(0)  Law  of  Ex.  39 ;  [As  to  the 
nature  ofthe  recognizances,  see  Glynn 
y.  Thorp,  1  Bam.  &  Ad.  158;  Bol- 
tondy  V.  Fairfax,  1  P.  Wms.  334 ; 
S.  C.  2  Veni.  751 ;  Fothersillv.  Ken- 
drick,  2  Vem.  234 ;  2  Black.  Com. 
341.] 

(p)  Law  of  Ex.  39. 

(q)  Swin.  a.  457;  2  Bac.  Abr. 
434.  [As  to  the  three  kinds  of  secu- 
rities by  statute:  1,  statute  merchant; 


2,  statute  staple ;  3,  recognizances  in 
nature  of  statute  staple;  see  Bac.  Abr. 
Executor,  331.— Ed.] 

(r)  Swin.  a.  457. 

(5)    Ibid. 

(0   Treat  of  Eq.  112. 

(tt)  2  Vem.  524. 

(j)  Heames  v.  Banee,  3  Atk.  030 
(Lord  Hardwicke.) 

(y)  Troughton  v.  Trou^ton,  3 
Atk.  659. 


9  ade- 
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liable  to  the  bond.     And  the  same  rule  will  hold  a 
visee  of  the  mortgaged  premises  (z). 

[|It  should  seem  that  where  there  is  no  covenant  or  bond 
for  pa]'ment  of  the  money,  the  debt  wjll  rank  only  as  a  debt  by 
simple  contract  (a). — Ed.] 
Jwi'Inte"''''       Next,  debts  by  specialty,  as  those  by  bonds  or  other  obli- 
Obiipikof.    gations,  sealed  by  the  testator  {b). 

Also  rent  arrear  and  unpaid  by  the  testator,  is  equal  to  a 
debt  by  specialty ;  for  this  savouring  of  the  realty,  the  executor 
can  no  more  wage  his  law  against  such  a  debt  than  he  can  to 
a  debt  by  specialty  (c). 

So  where  a  debt  was  brought  against  an  executor  for  rent 
reserved  on  a  parol  lease,  after  the  lease  was  determined,  and 
theexecutorpleaded  that  the  testator  entered  into  an  obligation, 
and  that  he  had  not  assets  above  51,,  which  were  not  sufficient 
to  discharge  this  obligation ;  on  demurrer  it  was  resolved,  that 
this  rent,  though  reserved  on  a  parol  lease,  was  yet  equal  to 
an  obligation,  and  that  it  still  remained  in  the  realty,  though 
the  term  was  determined  (if). 

Also,  by  the  custom  of  London,  if  a  citizen  of  London  dies 
indebted  by  simple  contract,  such  debt  is  equal  to  a  debt  by 
specialty  (e). 

Parker  V.  Harvey  (f),  E.,  1715.  The  grantor's  covenant 
in  a  marriage  settlement  for  him  and  his  heirs,  that  the  pre- 
mises were  free  from  incumbrances,  shall  come  in  equally  with 
creditors  on  bond. 

If  two  men  are  partners  in  trade,  and  one  of  them  gives  a 
bond  to  leave  his  wife  1000/.,  and  dies,  and  the  other  partner 
administers ;  if  the  wife  would  be  paid  out  of  the  separate 
estate  of  her  husband,  on  there  being  eSects,  she  shall  nave  a 
preference  before  other  creditors ;  but  if  there  ia  no  separate 
estate,  and  the  wife  would  have  satisfaction  out  of  the  part- 
nership efiects,  then  all  the  partnership  debts  must  be  6rst 
paid(i?). 
voigni»]r  ^uy  Voluntary  bond  is  good  against  an  executor  or  admi- 

niatrator,  unleaa  some  creditor  be  thereby  deprived  of  his  debt. 
Indeed,  if  the  bond  be  merely  voluntary,  a  real  debt  (though 
by  simple  contract  only)  shall  have  the  preference.  But  if 
there  be  no  debt  at  all,  then  a  bond,  however  voluntary,  must 
be  paid  by  an  executor  [h). 

(i)  3  Alk.  630,  659. 

(a)  [Coote  on  Mortgages,  509.] 

(6)  2  Bac.  Abr.  434. 

(c)  Ibid. 

(d)  2  Bac.  Abr.  434;  iWiliott  v. 
:Eerie,  I  Vera.  490;  Philipii.  Let,     Dayi.. 
IFreem.  282;   Tiompton  v.  T/unap-    r.  Norton,  Cro.Elix.i09. 
ton,  9  Price,  464 ;  ai  to  rent  in  srrear        (  f)  Vin.  Exec.  O.  a.  :: 
s^cr  death  of  tettator,  >se  Wentv.        (e)  3  P.  Wiub.  182. 
Off.  Ex.  286, 14th  efflt.— Ed.^  (SJ   3  P.  Wmi  2r~ 


e  Smtiing 
-Ed.] 
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A  man,  having  a  wife  who  lived  separate  from  him,  after-  v..,o„ury 
wards  married  another  woman  who  knew  nothing  of  the  for-  """**• 
mer  wife's  being  alive,  but  it  being  discovered  to  the  second 
wife  that  the  former  was  alive,  the  husband,  (in  order  to  pre- 
vail with  the  second  wife  to  stay  with  him),  some  years  after- 
wards gave  a  bond  to  a  trustee  of  the  second  wife  to  leave 
her  1000/.  at  his  death,  and  died  not  leaving  assets  to  pay  his 
simple  contract  debts.  If  this  bond  had  been  given  imme- 
diately on  the  discovery,  and  they  had  parted  thereupon,  it  had 
been  good ;  but  being  given  in  trust  for  the  second  wife,  afler 
such  time  as  she  knew  the  first  was  living,  and  to  induce  her 
to  continue  with  the  husband,  this  was  worse  than  a  voluntary 
bond,  and  decreed  to  be  postponed  to  all  the  simple  contract 
debts.  But  if  such  bond  had  been  given  to  the  second  wife 
as  a  recompence  for  the  injury  done  her,  and  thereupon  she 
had  lefl  the  husband,  it  had  been  a  good  bond,  and  to  be  paid 
before  any  simple  contract  debts  (t). 

If  there  be  divers  obligations  of  the  like  kind,  it  seemeth  to  where  there 
be  in  the  power  of  the  executor  to  discharge  which  obligation  obiujTiiiii 
and  to  gratify  which  of  the  creditors  he  will;  which  being  JJ^'J*"™*^ 
done,  the  other  creditors  are  without  remedy,  if  there  be  no 
assets,  unless  the  day  of  payment  in  the  one  obligation  (as 
was  observed  before)  be  expired,  and  the  day  of  payment  of 
the  other  obligation  is  not  yet  come,  in  which  case  the  former 
obligation  is  to  be  first  satisfied ;  or  unless  there  be  suit  com- 
menced for  some  obligation,  for  then  it  is  not  in  the  power  of 
the  executor  to  discharge  another  obligation  for  which  no 
action  is  brought  in  prejudice  of  the  former  suit.  But  an 
executor  may  confess  judgment  on  one  obligation,  and  plead 
that  judgment  to  an  action  brought  on  another  obligation. 
And  if  there  be  two  obligations,  and  the  two  several  creditors 
bring  several  actions  against  the  executor,  he  that  first  ob- 
taineth  judgment  must  be  first  satisfied  (A). 

Although  the  executors  are  not  named  in  an  obligation,  yet 
the  law  will  charge  them,  for  that  they  represent  the  estate  of 
the  testator  ;  and  the  law  is  the  same  of  administrators.  But 
the  heir  shall  not  at  any  time  be  charged  without  express 
mention  of  the  heir  (/). 

Debts  by  simple  contract  are  postponed  to  all  others,  being  simple  cod. 
debts  of  an  inferior  nature  ;  yet  an  executor  is  bound,  as  far  ^*^*(*"^' 

(i)  Lady   Cox'g  case,  3  P.  Wms.  (k)  Swin.  457,  458  ;  2  Bac.  Abr. 

339,  349;   [see  eHao  Jones  v.  Powell,  434,435;  [Lyttelton  y.  Crosses  B. 

1  £q.  Cas.  Abr.   84,  pi.  2 ;   Crat/  v.  &  C.  322,  as  to  how  far  proceedings 

iioo^e,  Cas.  temp.  Talb.  156;  Lofj^  commenced  at  law  or  equity  may 

T.  Lewen,  Free.  Chanc.  370 ;    Lomos  control  this  power  of  preference  in 

V.  Wright,  2  M.  &  K.  769 ;  Edwards  the  executor,  vide  post,  p.  346. — Ed.] 

V.  Edwards,  2  Cr.  &  Mees.  612 ;  Tan-  (I)  Dyer,  23. 

ner  v.  Byne,  1  Sim.  160,  case  of  a  (m)   [See  on  this  subject,  1  Bac 

post-nuptial  settiement. — £d.]  Alnr.  80,  tit.  Execators,  (L)  2.] 


SB  he  hath  auetB,  to  pay  them,  as  much  as  any  other  debt ; 
and  therefore  a  simple  contract  creditor  need  not  allege  that 
the  executor  had  assets  to  satisfy  debts  of  a  superior  nature, 
and  his  also  ;  but  if  the  truth  be  that  the  executor  hath  only 
assets  sufficient  to  satisfy  such  superior  debts,  he  roust  plead 
it(ii). 

But  by  the  8Q  Car.  8,  c.  3,  s.  4, "  No  action  shall  be  brought 
whereby  to  charge  any  executor  or  administrator  upon  any 
special  promise  to  answer  damages  out  of  his  own  estate,  un- 
less the  agreement  upon  which  such  action  shall  be  brought, 
or  some  memorandum  or  note  thereof,  shall  be  in  writing  and 
signed  by  the  party  to  be  charged  therewith,  or  some  other 
person  thereunto  by  him  lawfully  authorized." 

[^It  has  been  settled  that  the  word  agreement  in  this  section 
means  the  consideration  of  the  promise  (o),  which,  as  well  as 
the  promise  itself,  must  be  in  writing,  otherwise  the  agreement 
is  void  {p).  Nevertheless,  the  consideration  need  not  be  stated 
in  exprest  terms,  but  the  injunction  of  the  statute  will  be  held 
to  be  satisfied  if  it  can  be  collected  from  the  whole  tenour  of 
the  writing  (y).— Ed.;] 

But  albeit  the  law  requires  that  debts  should  be  paid  ac- 
cording to  their  superiority  as  herein  set  forth,  yet  may  an 
executor  pay  a  debt  on  a  simple  contract  before  a  specialty,  if 
he  hath  no  notice  of  such  specialty ;  for  otherwise  it  might  be 
in  the  power  of  the  obligee  to  ruin  the  executor  by  keeping 
hia  bond  in  his  pocket  until  the  executor  shall  have  paid  away 
all  the  assets  in  discharging  simple  contract  debts  (r). 

But  of  debts  upon  record,  the  executor  ought  to  take  notice 
at  his  peril  {a). 
I.  ^Degge  says  (t),  that  damages  for  dilapidations  payable  by 
the  executor  or  administrator  of  the  late  incumbent  of  a  bene- 
fice to  his  successor,  are  to  be  postponed  in  order  of  payment 
of  the  debts  of  the  deceased  of  every  description. — Kd.] 

And  in  the  case  o?  Greenioood  v.  Brudnisk{a),  T.,  1720. 
A  man  mortgaged  his  lands,  and  gave  a  bond  to  perform  cove- 
nanta,  and  afler  died  intestate.  His  widow,  without  taking 
letters  of  administration,  possessed  herself  of  his  personal  es- 
tate, and  paid  it  all  away  in  satisfying  debts  on  simple  contract. 
About  seven  years  after  an  old  dormant  entail  was  discovered, 
and  the  heir  in  tail  brought  an  ejectment,  and  recovered  pos- 

(n)  2  Bbc.  Abr.  434.  2;  ice   Mr.  V.  Williams   "  Of  the 

fo)  ri  Saund.  SI],  note  2.]  Liability  of  bd  Executor  or  Adminii- 

Ip)  XWaia  7.  WarUtri,  5   Eut,  trator  on  liia  own  ConlrocU,"  vol.  iL 

laj  p.  13S9.— Ed.] 

(q)  IStodt  V.  LiU,  9  EaM,  346 ;  (r)  2  Bao.  Abr.  434,  435. 

»aeman  v.  Pmipt,  IS  Eot,  227  ;  (<}  2  Bac  Abr.  436  ;  {Vide  mdt, 

RmkU  y.  Motley,  1  Brod.  ft  Sing,  note  (a),  p.  470.] 

ail ;  S.C.  3  Moore,  621;  Stead  v.  (t)  [PatwD'i  CounKOor,  &91.1 

Uddard,  I  Woi.lM I  S.C.  8  Uam,  (u)  Piw.CIm.S34. 
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session.    Whereupon  the  mortgagee  sued  the  widow  upon  the  ,^*i[J|^j^ 
bond.     She  brought  a  bill  for  an  injunction,  having  paid  away  ag«iD»tTe«u- 
all  the  testator's  assets  before  any  notice  of  this  bond^  and  Lbul^aut 
therefore  alleged  that  she  ought  not  to  be  chargeable  with  a  ^'^***^' 
devastavit.    The  defendant  demurred,  and  the  demurrer  was 
clearly  allowed,  the  bill  being  an  attempt  to  alter  the  course 
of  law.     But  if  any  extraordinary  fraud  had  been  charged  on 
the  defendant,  by  which  she  had  been  deceived  or  induced  to 
pay  the  assets,  that  might  have  varied  the  case. 

[^The  damages  recovered  in  an  action  against  an  executor 
or  administrator  under  section  S  of  3  &  4  Will.  4,  c.  4^,  in 
respect  of  an  injury  to  property  real  or  personal  by  the  tes- 
tator committed  six  months  before  his  death,  *^  shall  be  pay- 
able in  like  order  of  administration  as  the  simple  contract 
debts  of  such  person  (x). — Ed.^ 

Generally,  if  the  debts  are  in  equal  degree,  the  executor  may  what  Debt* 
jpve  the  preference  unto  which  he  will  (y).  UtiSJd?' 

So  that  if  all  the  goods  are  but  20L  and  debts  are  due  to  l^^gfJi.**^ 
two  by  obligation,  each  of  201.,  the  executor  may  pay  which  of 
them  two  he  will  {z). 

But  in  this  case  the  Chancery  will  sometimes  interpose, 
because  this  power  may  be  an  inlet  to  fraud  (a). 

In  like  manner  the  executor  may  allow  unto  himself  his  own 
debt  in  prejudice  of  other  debts  of  equal  degree ;  provided  that 
he  hath  made  an  inventory,  and  provided  he  be  not  executor 
of  his  own  wrong  (i).  But  an  executor  of  his  own  wrong  shall 
not  in  any  case  be  permitted  to  retain  (c). 

And  this  remedy  of  retainer  is  by  mere  act  of  law^  and 
grounded  upon  this  reason,  that  the  executor  cannot,  without 
an  apparent  absurdity,  commence  a  suit  against  himself  as 
representative  of  the  deceased,  to  recover  that  which  is  due  to 
him  in  his  own  private  capacity ;  but,  having  the  whole  per- 
sonal estate  in  his  hands,  so  much  as  is  sufficient  to  answer  his 
own  demand  is,  by  operation  of  law,  applied  to  that  particular 
purpose.  Else,  by  being  made  executor,  he  would  be  put  in 
worse  condition  than  all  the  rest  of  the  world  besides.  For, 
though  a  rateable  payment  of  all  the  debts  of  the  deceased,  in 
equal  degree,  is  clearly  the  most  equitable  method,  yet  as  every 
scneme  for  a  proportionable  distribution  of  the  assets  among  all 
the  creditors  nath  been  hitherto  found  to  be  impracticable,  and 
productive  of  more  mischiefs  than  it  would  remedy,  so  that  the 
creditor  who  first  commenceth  his  suit  is  entitled  to  a  preference 
in  payment,  it  follows,  that  as  the  executor  can  commence  no 

(x)  [The  action  must  be  brought  (^)  10  Mod.  496. 

witiiin  six  months  after  the  executors  (z)  Br.  Executor,  172. 

or  adroinistrators  have  legally  clothed  (a)  10  Mod.  496. 

themselves  with  the  character  of  per-  (b)  Swin.  459;  2  Bac.  Abr.  435* 

send  representative  to  the  decoMed.  (c)  8  JUacktt.  b.  3,  c  3. 
—Ed.] 
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HMiiDir  bi  suit,  he  must  be  paid  the  last  of  any,  and  of  course  tDust  low 
"""' —  his  debt,  in  case  the  estate  of  his  testator  should  prove  insol- 
vent, unless  he  be  allowed  to  retain  it.  But  the  executor  shall 
not  retain  his  ovn  debt  in  prejudice  to  thoseof  a  higher  degree, 
for  the  law  only  puts  him  in  the  same  situation  as  if  he  had 
sued  himself  as  executor,  and  recovered  his  debt,  which  he 
never  could  be  supposed  to  have  dune,  while  debts  of  a  higher 
nature  subsisted  (d). 

TAnd  this  privilege  of  an  executor  to  retain  for  his  own  debt 
exists  after  a  decree  for  an  account  has  been  made  (e).  Nor  is 
it  lost  by  the  fact  of  his  having  paid  into  court,  in  a  creditor's 
suit,  the  money  which  has  been  received  on  account  of  the 
assets  of  the  deceased  (/). — Ed,] 

In  debt  on  bond  against  an  administrator,  to  which  he  pleads 
debt  on  tx>nd  due  to  himself  and  retainer,  it  is  not  necessary  to 
aver  a  good  consideration  for  the  bond,  for  if  it  can  be  im~ 
peached,  the  matter  must  be  replied.  Nor  is  it  necessary  for 
the  administrator  to  set  out  in  his  plea  the  letters  of  administra- 
tion, for  the  plaintiff  by  bringing  the  action  has  admitted  him 
to  be  lawful  administrator  (jr)- 

But  if  the  debt  of  one  creditor  be  payable  at  a  future  dm, 

and  of  another  creditor  presently,  the  executor  cannot  prefer 

such  future  debt,  and  pay  it  before  the  day  of  payment  comes, 

and  leave  the  other  unpaid.     But  after   the  day  happens,  he 

may  prefer  either,  unless  in  case  of  a  suit  commenced  before 

the  day  (A). 

lul^Mn'        But  amongst  executors  themselves,  or  joint  administrators, 

lornajiioi    One  executor  or  administrator  may  not  prefer  his  own  debt 

^mh^biif  before  the  debt  of  another  executor  or  administrator,  being  in 

Bi«lli«'''ar    *1"^'  degree.     Thus  in  the  case  of  Chapman  v.  Turner,  in 

Adniniiin.    Chancery,  Feb.  26, 1738,  two  bond  creditors,  A.  and  B.,  took 

joint  letters  of  administration  ;  A.  got  into  his  hands  beat  part 

of  the  assets,  and  retained  for  his  own  debt  against  B.     On  a 

bill  for  an  account,  the  question  was,  whether  A.  by  this  had 

got  such  a  legal  advantage  as  to  be  entitled  to  keep  the  assets, 

p>Kii»or     and  so  B.  lose  his  debt  ?     By  the  Master  of  the  Rolls:   T/ie 

Eqoi"wifh    'T^e  of  this  court  in  cases  of  retainer  is,  unless  the  party  can 

^^^"•^*- ahoto  a  leffal  cause  to  retain,  vie  never  give  it  kim ;  if  he  can 

show  a  legal  right,  we  never  take  it  from  Mm.     The  question 

then  is,  whether  at  law  this  be  a  good  retainer  ?     At  law,  no 

doubt,  an  executor  or  administrator  hath  a  right,  in  case  of 

debts  ill  equal  degree,  to  prefer  one  to  anothei',  and  to  retain 

for  his  own  in  the  first  place  against  any  other  creditor;  and 

(d)  3  Bio.  b.  ■';,  c.  3 ;  \2  Ble.  Com.  See  Vaughuu  Williama  on  Ex.  &  Ad. 

511 ;  ToDer,  29S.]  vol.  ii.  p.  S35.] 

(0  [Nunn   V.    Barlaie,   1  Sim.  &  (g)  Pkard  v.  Browii,   6  T.  Hep. 

Stu.  688.1  550. 

(/)  [CAitMM  V.  Daeei,  5  Run.  (A)  WenL  142. 
29;  LmtlM  t.  HJjgi,  5  Sim.  228. 
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tbe  reason  is,  because  if  a  retainer  were  not  allowed^  an  eze-  ci 
caior,  in  case  of  a  deficiency  of  assets,  would  haye  no  possible 
way  of  obtaining  satisfaction  for  his  debt ;  for  at  law  there  is  Esccmoror 
no  such  thing  as  splitting  of  debt,  or  making  a  rateable  pro-  ^JJ^lJ^^ 
portion,  and  therefore  he  cannot  come  in  upon  an  average  with  pv^fcTkii 
the  rest  of  the  creditors,  nor  has  the  advantage  of  another  ere-  •'"^^^^ 
ditor,  who  by  bringing  his  action  in  due  time  may  recover  his  _ 
debt,  though  there  be  not  enough  assets  at  last  to  answer  all  tor. 
demands  upon  the  testator,  for  he  cannot  sue  himself.  So  that 
thu  prwilege  of  retainer  is  founded  on  the  policy  of  the  com- 
mon law,  that  executors  may  not  be  deprived  of  one  adwtntage 
without  honing  another  in  Ueu  of  it,  and  that  they  may  not  oe 
in  a  worse  condition  than  all  mankind  besides.  But  this  is  not 
a  case  between  an  executor  or  administrator  and  a  creditor, 
bat  between  two  joint  administrators,  who  are  both  in  the  same 
condition  in  all  respects.  No  authority  hath  been  cited  in  this 
case  to  support  a  retainer  by  one  administrator  agunst  the 
other,  nor  do  I  see  how  there  ever  could  be  one,  because  an 
adminbtrator  can  bring  no  sort  of  action  against  his  companion, 
wherein  this  point  might  have  been  settled  at  law.  Neither 
doth  the  reason  of  the  law  justify  such  a  retainer,  for  adminis- 
trators are  considered  but  as  one  person  in  law ;  the  possession 
of  the  one  is  the  possession  of  the  other ;  the  receipt  of  one  is 
tbe  receipt  of  the  other ;  and  therefore  the  retainer  of  one  must 
be  considered  as  the  retainer  of  the  other,  and  must  enure  for 
their  mutual  benefit  in  the  discharge  of  the  debts  of  both  in 
proportion.  Then  the  consequence  would  be  very  bad,  were 
a  retainer  allowable  in  this  case ;  for  administrators  must  fight 
for  the  assets,  if  getting  the  sole  possession  would  entitle  either 
to  a  separate  right  in  them.  So  that,  as  no  legal  right  of 
retainer  has  been  shown,  the  rule  must  take  place,  that  he  who 
cannot  retain  in  law,  cannot  in  equity.  The  plaintiff  is  entitled 
to  an  equal  distribution  of  the  assets,  being  an  equal  creditor, 
according  to  conscience  and  equity ;  and  the  defendant  must  be 
decreed  to  account  (t). 

A  right  of  retainer  is  not  prejudiced  by  the  circumstance  wwauBz- 
that  tbe  administration  is  granted  to  another  for  the  use  of  the  JJ^a'SIfM. 
creditor,  a  lunatic,  nor  that  it  is  granted  to  another  durante 
minaritate,  nor  that  the  debt  is  due  to  a  trustee  (k). 

Another  difierence,  where  debts  are  in  equal  degree,  is  said 
to  be,  that  regularly  that  debt  shall  be  paid  first  for  which  suit 
is  commenced,  and  not  that  for  which  no  suit  is  commenced ; 
for  after  a  suit  begun,  the  executor,  it  hath  been  holden,  may 
not  excuse  himself  by  any  voluntary  payments  (Z). 

Yet  it  is  said  that  the  executor,  before  notice  of  such  suit^ 


S: 


t)  Viner,  tit  Execaton,  D.  2.  (/)   JoUey  v.  Cower,  2  Cha.  Ca. 

k)  Framki  ▼.  Cooper,  4  Vet.  763.    201 ;  2  Vera.  62. 
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may  pay  any  other  creditor  in  equal  degree,  and  then  plead 
that  he  hath  fully  admiDistered  before  notice  (m). 

And  in  the  case  of  Maton  v.  Williams  (n),  it  was  held  by 

Cowper,  Lord  Chancellor,  that  pending  a  bill  in  equity  against 

an  executor,  or  after  a  degree  quod  computet,  an  executor  may 

pay  any  other  debt  of  a  higher  nature,  or  as  high  a  nature,  if 

there  be  legal  assets ;  but  if  he  hath  only  equitable  assets,  then 

Uie  Court  of  Chancery  will  not  indemnify  him,  and  oiSet  him 

to  prejudice  and  disappoint  the  first  suitor. 

confcHiod  If  there  be  two  creditors  in  equal  degree,  and  both  sue,  if 

bi  tte^BiIt"   *li®  executor  doth  by  covin  help  the  creditor  which  began  hu 

^tmT^*Mi.\  *"'^  '**'  '"  '''*  judgment  or  execution  first,  and  there  be  no 

Dibt,  ii  (      assets  left  to  pay  the  other  creditor,  be  must  be  satisfied  out  of 

!» ail^niV   the  executor's  onn  estate,  if  this  covin  be  proved  against  him. 

Mott^r  Ei.    Byt  ti,g  confession  of  an  action  by  the  executor,  where  there 

is  a  real  debt,  ia  no  covin  ;  and  such  recovery  by  confession  is 

a  good  plea  for  the  executor  against  another  creditor  (o). 

But  where  debt  on  bond  was  brought  against  an  adniinig- 
trator,  and  he  pleaded  a  judgment  confessed  to  an  action  on  a 
simple  contract,  without  averring  "  that  he  had  no  notice  of  the 
plaintiff's  demand,"  the  plea  was  holden  to  be  bad,  because  it 
would  enable  an  administrator,  in  many  cases,  to  defeat  a  spe- 
cialty creditor  by  confessing  as  many  judgments  as  he  pleased 
on  simple  contract  debts  (p). 
A  Pccrn  of        In  tlic  case  of  Joseph  v.  Mott,  M.,  1697  (g),  a  man  made 
Eqil?"!!      his  will,  and  died  indebted  to  several  persons  by  bond,  more 
iSdtai»*«   *han  his  personal  estate  would  pay.     A  bond  creditor  brought 
!'*■(•''>•'    a  bill  against  the  executor,  to  have  a  discovery  and  account  of 
the  personal  estate,  and  a  satisfaction  for  his  debt.     At  the' 
hearing  the  executor   made  default ;  so  there  was  a  decree 
against  him  for  an  account  and  satisfaction  out  of  the  assets, 
unless  cause  showed.     Before  the  decree  was  made  absolute, 
another  bond  creditor  of  the  testator  brought  an  action  at  law 
against  the  executor  upon  a  bond.     He  appeared,  and  because 
he  could  not  plead  this  decree  at  law,  suftered  judgment  to  go 
against  him  by  default.     And  the  account  being  carried  on 
before  the  master,  it  was  doubted  whether  he  should  allow  this 
judgment  on  the  account.     The  Master  of  the  Rolls  was  of 
opinion  that  the  decree  must  be  preferred.     And  it  coming  to 
be  reheard  before  the  Lord  Chancellor,  he  was  of  the  same 
opinion. 
^.i«r«.       But  in  the  case  of  Darston  v.  The  Earl  of  Orford,  H., 
■HErBm'      1701  (r),  after  a  bill  filed  in  Chancery  against  an  executor 
mbimtariit    (o^  ^  dtscovcry  of  ftsscts,  and  answer  put  in,  then  executor 
giyi^;^'    voluntarily  paid  a  bond  debt  without  suit.    The  cause  pro- 
cqniDcim.  cecded  to  a  hearing,  and  an  account  was  decreed;  and  the 

(m)  Br.  Executon,  43 ;  Went.  116.        (p)  Smimer  v.  lUerar,  1 T.  R.SOO. 

(n)  2  Salk.  507.  (q)  Prec.  Cb.  79. 

(o)  SwiiLi.«9.  It)  Pre,Cha.l88;3P.Wnifc«l. 
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question  was,  whether  this  voluntary  payment^  pending  a  suit 
here,  should  be  allowed  on  the  account ;  and  the  Lord  Keeper 
Wright  thought  the  payment  ought  to  be  allowed ;  but  this 
being  a  point  of  consequence,  he  ordered  precedents  to  be 
searched.  Afterwards,  3rd  June,  1702,  on  precedents  pro- 
duced on  both  sides,  his  lordship  seemed  to  be  of  the  same 
opinion,  but  said  the  case  of  Joseph  v.  Mott  was  a  precedent 
wainst  him,  but  thought  that  to  be  a  direct  change  of  the  law. 
The  next  day  (upon  consideration  of  the  precedents)  his  lord- 
ship said  he  was  bound  up  by  them,  and  therefore  decreed  the 
Syment  (being  voluntary)  to  be  disallowed,  but  seemed  to 
lapprove  of  the  case  o{  Joseph  v.  Mott,  where  the  judgment 
at  law  was  fairly  obtained.  Afterwards,  2lst  November,  1702, 
this  decree  was  reversed  in  the  House  of  Lords,  and  the  pay- 
ment allowed.  Qln  Maltby  v.  Russell,  Sir  J.  Leach  thought 
himself  bound  by  this  judgment  of  the  House  of  Lords  (r). — 

Ed.]  . 

So  in  the  case  of  Waring  v.  Danvers,  M.,  1715  («),  the 

plaintiff,  a  simple  contract  creditor  of  the  testator,  brings  an 
action  on  a  special  original  against  the  executor,  in  order  to 
recover  his  debt.  The  other  simple  contract  creditors  offered 
the  plaintiff  to  come  in  for  his  proportion  of  his  debt  with  them  ; 
but  naving  first  filed  his  original,  he  insisted  on  his  whole  debt 
in  preference  to  the  rest :  upon  which  the  executor  and  the 
other  simple  contract  creditors  entered  into  articles,  agreeing 
that  first  the  executor  should  be  paid  his  debts,  and  then  that 
all  the  simple  contract  creditors  should  equally  share  the  assets 
amongst  them,  exclusive  of  the  plaintiff.  And  in  order  to  bar 
.  the  plaintiff  at  law,  the  executor  gave  judgment  in  the  several 
mantum  meruits  brought  by  the  other  simple  contract  cre^ 
ditors  for  the  several  sums  which  were  laid  as  damages  in  the 
declarations,  without  ascertaining  the  damages  by  writ  of  in- 
quiry ;  but  those  damages  were  so  laid  as  not  to  exceed  the 
real  debt.  Upon  this  the  plaintiff  brought  his  bill.  But  the 
master  of  the  rolls  dismissed  the  bill  without  costs,  it  being  a 
hard  case ;  but  afterwards,  on  consideration,  he  gave  costs : 
and  the  decree  was  affirmed  by  the  lord  chancellor.  The 
master  of  the  rolls  said,  if  the  plaintiff  desired  it,  he  would 
send  it  to  the  master  to  see  whether  the  judgments  confessed 
to  the  other  creditors  be  more  than  their  real  debts ;  but  the 
plaintiff  not  thinking  it  worth  his  while,  the  court  decreed  as 
above. 

In  the  case  o{  Barker  v.  Dumeres,  Jan.  29th,  1740  (^),  Ro-  where  «cre- 
bert  Dumeres  died  intestate,  and  on  his  death  Edward  Dumeres,  i^mxmoI  '" 
who  was  a  relation  of  his,  applied  for  administration.     Barker,  \f^^^y 
who  was  a  creditor  of  Robert  by  bond,  opposed  the  granting  y.^*»^«  ^™« 
of  the  administration  to  Edward,  by  reason  of  his  insufficiency  tbaii  not  be 


i: 


r)  [2  Sim.  &  Stu.  227.1  (0  Bam.  Cha.  Ca.  277. 

a)  1  P.  Wnu.  295. 
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Ijito  bn  and  his  intention  of  going  over  to  Jersey.  However,  adminia- 
cgidin7ie^  tration  was  granted  to  him.  This  BdminiBtration  was  in  some 
rLT*"'  measure  granted  to  Edward  by  the  leave  of  this  court.  Barker 
bad  entered  a  caveat  against  its  being  granted  to  him,  though 
that  caveat  was  afterwards  withdrawn.  But  as  there  were- 
these  objections  against  him,  Barker  filed  his  bill  against  him 
the  31st  of  October  last,  for  the  payment  of  his  debt,  and 
prayed  that  he  might  give  security  to  abide  that  determination. 
His  answer  came  on  the  3Tth  of  the  next  month,  and  an  order 
was  made  that  he  should  find  such  security,  which  he  accord- 
ingly did.  After  this.  Merry,  who  was  another  bond  creditor 
to  the  intestate,  brought  his  action  at  law  against  Edward,  and 
Edward  confessed  a  judgment  to  him  in  Michaelmas  Term  in 
that  same  year  in  4000Z.  This  occasioned  Barker's  bringing 
his  action  at  law  against  Edward,  upon  the  same  bond  for 
which  the  bill  was  brought  here,  in  order  that  Edward  might 
not  confess  judgment  to  other  persons  before  he  could  get 
judgment  against  him.  As  soon  as  this  action  was  brought,  a 
motion  was  made  on  the  part  of  Edward,  praying  that  Barker 
might  make  his  election  which  court  he  would  proceed  in, 
whether  at  law  or  in  equity.  By  the  Lord  Chancellor  Hard- 
wicke  :  "  It  is  very  true  that  it  is  the  general  rule  of  this  court 
that  a  person  shall  not  be  allowed  to  proceed  both  at  law  and 
in  equity  for  one  and  the  same  demand  at  one  and  the  same 
time.  But  notwithstanding  that,  it  is  as  certain  that  by  the 
ancient  course  of  the  court  a  person  was  allowed  to  bring  his 
action  at  law  against  the  representative  of  the  deceased,  and  at 
the  same  time  to  bring  his  bill  here  in  order  to  have  a  discovery 
of  assets ;  though  now  it  is  established  that  if  the  party  pro- 
ceeds in  equity  against  such  representative,  his  bill  must  be 
both  for  a  discovery  of  assets  and  a  satisfaction  for  his  debt; 
and  he  shall  not  be  allowed  to  proceed  both  at  law  and  in 
equity  :  and  where  the  party  has  proceeded  in  both  courts, 
several  orders  have  been  requiring  him  to  make  his  election: 
but  where  the  court  sees  that  the  representative  is  confessing 
judgments,  that  is  a  reason  (and  in  my  judgment  shall  always 
be  a  reason)  that  the  court  will  not  require  the  party  to  make 
his  election.  The  courts  of  law  distinguish  the  cose  of  exe- 
cutors, in  instances  similar  to  this,  from  other  cases.  There- 
fore, though  the  constant  course  of  those  courts  is  on  reason- 
able circumstances  to  give  a  defendant  farther  time  to  plead 
than  he  is  obliged  to  plead  in  by  the  strict  rule  of  the  court, 
yet  when  an  executor  applies  for  this  favour,  the  time  for 
pleading  shall  not  be  enlarged  but  by  his  consenting  not  to 
confess  judgments  in  the  mean  time.  It  is  indeed  true  that  an 
executor  in  some  instances  may  honestly  confess  judgments  to 
other  creditors ;  as  where  he  does  it  to  prevent  his  being 
doubly  charged,  or  the  like :  but  when  this  court  seea  that  be 
doth  this  ID  order  to  elvide  its  orders,  the  court  will  nererper^ 
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mit  it.  Now  what  is  the  nature  of  the  present  case?  The 
original  bill  was  filed  the  31st  of  October  last.  The  answer 
(^Edward  came  in  on  the  27tb  of  November  following :  and 
in  the  banning  of  Michaelmas  Term  here  is  a  judgment  con- 
fessed by  Edward  to  Merry  in  4000/.  The  administration 
itself  was  in  some  measure  granted  to  Edward  by  leave  of  this 
court.  Barker  had  entered  a  caveat  against  its  being  granted 
to  him,  though  that  caveat  was  afterwards  withdrawn.  The 
proper  order  for  the  court  to  make  in  this  case  is,  that  Barker 
made  a  special  election,  namely,  to  proceed  at  law  to  recover 
judgment  there,  and  to  proceed  in  this  court  for  a  discovery 
and  an  account  of  assets,  but  that  he  shall  not  be  at  liberty  to 
take  out  execution  upon  the  judgment  without  leave  of  this 
court"    And  it  was  ordered  accordingly  (x). 

A  person  indebted  by  bond  and  simple  contract  deviseth  z^^Auets 
lands  to  trustees  to  be  sold  for  payment  of  his  debts :  it  was  mteiJ^'tn 
resolved  and  declared  to  be  the  constant  rule,  that  the  creditors  Jj^**5UJ*  **' 
should  have  in  proportion,  and  not  the  bonds  to  be  first  satis-  «f«iteMt  At- 
fied  ;  for  it  shall  be  construed  that  (one  of  them  being  as  much  ^uafwuk 
a  debt  as  the  other)  the  testator  intended  they  should  all  be  ^  PriSrify. 
paid  alike ;  and  if  the  value  of  the  land  fall  short,  they  shall 
pe  satisfied  in  proportion.     So  legatees  shall  have  equal  pro- 
portion pro  rata  according  to  the  greatness  or  smallness  of 
the  legacy,  for  the  land  is  made  debtor :  but  otherwise  it  is  of 
judgments^  for  these  do  affect  the  land  by  their  own  strength 
and  nature,  and  would  have  had  the  preference  whether  such 
devise  had  been  made  or  not  (y ). 

But  if  a  man  only  charge  his  lands  with  the  payment  of 
debts,  so  that  the  lands  descend  subject  to  them,  bonds  shall 
be  preferred  to  simple  contract  debts  {z), 

A  man  deviseth  his  lands  to  two  persons  in  trust  to  be  sold 
for  payment  of  his  debts,  and  maketh  the  same  persons  exe- 
cutors.  The  question  was,  whether  bond  debts  should  have  a 
preference,  or  all  debts  be  paid  pari  passu  ?  The  difference 
was  taken  when  the  same  persons  that  are  trustees  to  sell  the 
lands  are  executors  likewise,  and  where  not ;  for  in  the  former 
case,  after  the  land  is  sold  it  is  assets  even  at  law,  and  there- 
fore to  decree  them  to  pay  otherwise  than  according  to  the 
legal  course,  would  be  to  decree  a  devastavit :  and  in  this  case 
it  was  decreed  that  bond  debts  must  be  preferred  (a). 

But  in  the  case  of  Lewin  v.  Okely,  July  26th,  1740(6), 
where  there  was  a  devise  to  trustees  for  the  payment  of  debts, 
and  the  same  persons  were  made  executors,  it  was  held  by 
Lord  Hardwicke,  that  this  shall  be  equitable  and  not  legal 

{x)  [See  Vaughan  Williams's  Ex.  (jr)  Frtemtmth  v.  Dtdire,  1  P. 
&  Ad.  vol.  iL  p.  829.]  Wms.  430. 

(y)  Fo/y'f  caae^  2  Freem.  49 ;  Gof-  (a)  dutierhack  v.  Smt<A,  Pre.  Ch. 
oorf  <  cast,  id.  175.*  127. 

(6)  2Atk.  50;  [vi(feit9)ra,p.394.] 
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assets^  and  all  the  creditors  must  be  paid  pari  passu*  There 
have  been  cases  (he  said)  in  which  it  was  held  that  where 
trustees  are  made  executors^  debts  shall  be  paid  in  a  course  of 
administration^  but  the  modern  resolutions  have  been  other- 
wise, 

A  lease  for  years,  or  a  bond  or  grant  of  an  annuity  taken 
in  a  trustee's  name,  being  personal  assets,  shall  be  applied  in 
a  course  of  administration,  and  not  for  the  payment  of  all  the 
debts  equally  (c). 

If  a  man  possessed  of  a  term  for  years  mortgaeeth  it  and 
dies,  leaving  debts,  some  by  bond  and  some  by  simple  contract, 
the  equity  of  redemption  is  equitable  assets ^  and  shall  be  liable 
to  all  the  debts  equally  (rf). 

An  equity  of  redemption  of  a  mortgage  in  fee  is  not  equit> 
able  assets  as  against  judgment  creditors  who  have  a  right  to 
redeem  (e).  And  assets  are  not  marshalled  against  judgment 
creditors  (/). 

And  the  distinction  seemeth  to  be  this :  Where  there  are 
legal  assets,  that  is,  assets  which  are  liable  at  law  without  the 
help  of  equity,  there  the  executor  may  apply  them  according 
to  the  course  of  law,  which  allows  and  requires  a  preference 
to  be  made  in  certain  cases  as  hath  been  mentioned;  but 
where  there  are  only  equitable  assets,  that  is,  assets  which  are 
not  liable  without  the  help  of  a  court  of  equity,  in  such  case 
the  court  will  direct  the  application  thereof  according  to  that 
course  which  is  most  equitable  and  just,  namely,  to  pay  every 
creditor  his  share  in  proportion. 

So  where  the  assets  are  partly  legal  and  partly  equitable^ 
although  equity  cannot  take  away  the  legal  preference  on  legal 
assets,  yet  where  one  creditor  has  been  partly  paid  out  of 
such  legal  assets,  when  satisfaction  comes  to  be  made  out  of 
equitable  assets,  the  court  will  postpone  him  till  there  is  an 
equality  in  satisfaction  to  all  the  other  creditors  out  of  the 
equitable  assets,  proportionable  to  so  much  as  the  legal  cre- 
ditor has  been  satisfied  out  of  the  legal  assets  (^). 

That  the  court  leans  to  construe  assets  equitable  rather 
than  legal,  vide  supra. 


(c)  Wat$on  V.  Fielding  (Lord  Mac- 
clesfield), 2  Vem.  764. 

{d)  3  P.  Wmi,  341 .  [  The  Creditors 
of  Sir  C.  CojT,  per  Sir  J.  Jekyll.  Lord 
Hardwicke  held  the  same  in  Harttoell 
V.  Chitters,  Ambl.  308;  and  both 
these  judgments  are  relied  upon  by 
Mr.  Justice  Bayley  in  Clay  v.  Willis, 
1  B.  &  C.  372;  and  Clmi  v.  Willis  is 
relied  upon  by  Lord  Tenterden  in 
Barker  v.  May,  9  B.  &  C.  493;  S.  C. 
M.  &  R.338 ;  and  therefore  it  should 
B99m  that  tho  ^tom  of  Mitfotdi  So- 


licitor-General, in  arguing  Sharpe  t. 
Earl  of  Scarborough,  4  Yea.  538; 
and  Mr.  Cox's  note  to  his  edition  of 
Peere  Williams,  vol.  iii.  p.  344,  im- 
pugning tho  law  of  The  Creditors  of 
Sir  C.  Cox  and  Harttoell  ▼.  ChitterSy 
need  not  be  attended  to. — Ed.] 

(c)  Sharpe  v.  The  Earl  of  Scar- 
borough, 4  Ves.  538. 

(/)  Ibid. 

(g)  Morriee  ▼.  Bank  qfEngUnd^ 
Cha.  Ca.  Talb.  220;  2  Yem.  ^. 
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As  debts  upon  judffments,  recognizances,  mortgages,  bonds  !»  wiutCtMt 
and  other  like  specialties,  shall  carry  interest,  so  also  interest  be  auowcd 
hath  been  allowed  upon  demands  due  by  covenant,  although  ^*^* 
it  was  objected  that  they  were  not  liquidated,  and  only  found 
in  damages  (t). 

Where  a  man  prays  satisfaction  for  a  simple  contract  debt, 
merely  out  of  personal  assets,  a  court  of  equity  will  of  course 
direct  the  debt  to  be  paid  with  interest  to  be  computed  from 
one  year  after  the  testator's  death  (A). 

But  where  a  real  estate  is  charged  with  the  payment  of 
debts  as  well  as  the  personal,  the  Lord  Chancellor  Hardwicke 
said  he  did  not  know  that  it  was  absolutely  fixed  that  simple 
contract  debts  should  carry  interest  from  that  time ;  and  be 
believed,  if  the  decrees  of  the  court  were  looked  into,  it 
would  be  found  that  a  great  many  of  them  are  in  this  forihi 
that  the  master  should  take  an  account  of  the  value  of  the 
estate  and  of  the  debts,  that  he  should  compute  interest  upon 
such  of  the  debts  as  carry  interest,  without  giving  any  direc- 
tion that  interest  should  be  computed  upon  the  other  debts  (/). 

Where  a  man  devises  his  land  for  the  payment  of  his  debts, 
it  is  said  that  this  devise  makes  the  land  as  a  security  or 
mortgage  for  all  the  testator's  debts,  as  well  those  by  simple 
contract  as  otherwise;  and  the  simple  contract  debts  shall 
carry  interest,  as  the  land,  which  is  the  fund,  yields  annual 
profits :  By  Lord  Chancellor  Macclesfield,  who  said  that  this 
was  the  daily  practice  (m). 

But  where  a  real  estate  is  charged  only  with  the  payment 
of  debts,  the  Lord  Chancellor  Hardwicke  seemed  to  think 
that  this  will  not  make  the  simple  contract  debts  to  carry  in- 
terest. And  he  said  that  on  a  general  devise  of  lands  for  the 
payment  of  debts,  he  should  think  that  simple  contract  debts 
ought  not  to  carry  interest  (n). 

The  arrears  of  an  annuity  or  rent  charge  are  never  decreed 
to  be  paid  with  interest  where  the  sum  is  uncertain,  but  only 
where  it  is  certain  and  fixed  (o). 

In  the  case  o{  Litton  v.  Litton,  T.,  1719  (o),  interest  of  an 
annuity  was  decreed  by  the  lord  chancellor  from  the  very  day 
it  became  due.  But  Mr.  Peere  Williams  adds  sl  qucere  as  to 
this,  and  says  it  seems  the  arrears  should  carry  interest  only 
from  the  first  day  of  payment  next  after  the  arrears  of  the 
annuity  became  due ;   if  payable  half-yearly,  then  from  the 

(A)  [Ab  to  the  cases  in  which  ex-        (>i)  Barnard,  230.     [As  to  when 

eeutors  are  charged  with  interest,  see  the  arrears  of  an  annuity  are  appor- 

Mr.  Vaughan  Williams,   vol.  ii.  p.  tionable  at  common  law,    see  Air. 

1447.1  Vaughan  Williams  on  Ex.  &  Adm. 

(t)  Viner,  Interest,  C.  vol.  i.  p.  664,  3rd  edit] 
[k)  Barnard.  229.  (o)  Cas.  Talb.  2. 

/)  Ibid.  (i>)  1  P.  Wms.  641. 

m)  2  P.  Wms.  26. 
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next  half-year  day ;  if  quarterly,  then  from  the  next  quarter 
day ;  and  so  has  been  the  common  rule  in  these  cases* 

Upon  a  deficiency  of  assets  a  value  must  be  set  on  an  an- 
nuity at  the  time  of  the  death,  and  the  annuitant  can  claim 
only  in  that  respect  (q). 
Debt  barred       StoggeTs  V.  Welly,  T.,  1700  (r),  at  the  lord  chancellor's 
Sf  Lfmiu."**  house,  it  was  held  by  Cowper,  Lord  Chancellor,  that  if  one 
tioni.  y^y  ^j]i  subject  his  lands  to  the  payment  of  his  debts,  debts 

barred  by  the  statute  of  limitations  shall  be  paid ;  for  they  are 
debts  in  equity,  and  the  duty  remains ;  the  statute  hatn  not 
extinguished  it,  though  it  hath  taken  away  the  remedy. 

Blakeway  v.  The  Earl  of  Strafford  («),  T.,  1726.  In  1707, 
Sir  Henry  Johnson  was  indebted  to  Blakeway  in  3432.  In 
1714  he  received  50Z.  in  part.  In  1719,  Sir  Henry  died, 
having  made  his  will  and  devised  his  lands  to  his  executors, 
in  trust  to  pay  his  debts.  The  executors  renouncing,  the 
Earl  of  Strafford  administered  with  the  will  annexed.  Blake- 
way  brought  his  bill  to  be  paid  out  of  the  assets.  The  Earl 
of  Strafford  pleaded  the  statute  of  limitations,  and  that  neither 
he  nor  (as  he  believed)  Sir  Henry  made  any  promise  to  pay 
the  debt  within  six  years  before  the  bill  brought.  Lord  Chan- 
cellor :  **  I  would  be  cautious  in  giving  any  relief  against  an 
act  of  parliament ;  but  it  is  plain  the  debt  is  not  extinguished 
by  the  statute  of  limitations,  since  the  statute  must  be  pleaded, 
which  the  defendant  is  not  bound  to  do ;  and  if  he  afterwards 
will  acknowledge  the  debt,  it  takes  it  out  of  the  statute:"  and 
his  lordship  over-ruled  the  plea.  Upon  appeal  brought  in 
the  House  of  Lords,  this  decree  was  reversed,  and  the  plea 
ordered  to  stand  for  an  answer.  But  with  liberty  to  except, 
and  saving  the  benefit  of  the  plea  to  the  defendant  till  tne 
hearing  of  the  cause  {t).  And  the  like  order  was  made  in 
Jones  V.  Earl  of  Strafford  (u).  But  no  farther  proceedings 
appear  to  have  been  had  in  either  case(t7).  The  point  is, 
however,  considered  as  settled  by  Lord  Mansfield,  who  ex- 
presses himself  thus  in  IVuemany.  Eenton(x):  "  Where  a 
man  devises  his  estates  for  payment  of  his  debts,  a  court  of 
equity  says  (and  a  court  of  law  in  a  case  properly  before  them 
would  say  the  same),  all  debts  barred  by  the  statute  of  limita- 
tions shall  come  in  and  share  the  benefit  of  the  devise,  because 
they  are  due  in  conscience ;  therefore,  though  barred  by  law, 
they  shall  be  held  to  be  revived,  and  charged  by  the  be- 
quest (y)." 

But  if  the  debtor  by  his  will  directs  that  all  his  debts  shall 
be  paid,  or  makes  any  provision  for  the  payment  of  his  debts 

(g)  Franks  v.  Cooper,  4  Yes.  763.  (v)  See  Mr.  Cox's  notes,  ubi  supra. 

(r)  1  Salk.  154;  2  Vern.  374.  (x)  Cowp.  548. 

(s)  2  P.  Wms.  373.  (5^)  See  also  Lacon  v.  Brtggt,  3 

(0  3  Bro.  P.  C.  305.  Atk.  107. 

(tt)  3  P.  Wms.  89. 
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in  general,  this  will  revive  it,  and  bring  it  out  of  the  statute, 
and  make  his  executors  liable  (2). 

So  if  the  debtor,  upon  application  for  that  particular  debt, 
acknowledges  and  promises  payment  (for  a  bare  acknowledg- 
ment is  not  sufficient),  this  will  bring  it  out  of  the  statute ;  for 
the  acknowledgment  and  promise  is  a  new  evidence  of  the 
debt  (a). 

But  in  the  case  of  Norton  v.  Frecker,  H.,  1737(6),  it  was 
said  by  the  Lord  Chancellor  Hardwicke,  that  an  executor  is 
not  compellable,  either  in  law  or  equity,  to  take  advantage  of 
the  statute  of  limitations,  against  a  demand  otherwise  well 
founded. 

[[But  it  is  competent  to  any  person  interested  in  the  fund,  to 
take  advantage  of  the  statute  against  a  creditor,  notwithstand- 
ing the  refusal  of  the  executor  (c). — Ed.]] 

Where  a  testator  is  much  indebted,  and  the  executor  is  de-  sxecotor 
airous  to  be  rid  of  the  assets,  the  executor's  safest  way  is,  to  Snf,  to'deter- 
file  a  bill  in  Chancery  against  the  creditors,  to  the  end  they  SJ^pi^Sl*/ 
may,  if  they  will,  contest  each  other's  debts,  and  dispute  who 
ought  to  be  preferred  in  payment  {d). 

[[Lord  Talbot,  however,  said :  "  As  to  bills  of  conformity, 
indeed,  the  case  of  Buckle  v.  Atlee  is  a  case  where  they  have 
been  allowed,  but  they  have  been  since  discountenanced ;  and 
the  reason  is,  because  this  court  is  satisfied  that  they  have  no 
right  to  take  away  the  preference  that  one  creditor  has  over 
another  by  his  legal  diligence  (e) ;  but  as  for  the  practice  of 
allowing  friendly  bills  to  be  filed  against  executors  and  admi- 
nistrators, see  Mr.  Vaughan  Williams  on  Executors  and  Ad- 
ministrators, vol.  i.  p.  1505. — Ed.T 

In  debt  against  an  executor,  it  the  defendant  plead  fully  Pieaofp/MM 
administered ;  if  any  assets  be  found  in  his  hands,  although  ^^H^ 
there  be  not  to  the  value  of  the  debt ;  yet  the  plaintiff  shall 
have  judgment  for  his  whole  debt  of  the  goods  of  the  tes- 
tator (/). 

The  judgment  in  such  case  used  to  be  against  the  executor 
for  the  whole  debt  and  damages,  to  be  levied  de  bonis  testatoris 
et  si  non,  &c.,  the  damages  de  bonis  propriis{g).  But  in  Har- 
rison V.  Beccles(h),  Lord  Mansfield,  with  the  assent  of  the 
other  judges,  would  not  suffer  the  plaintiff  to  recover  of  the 
executor  more  than  the  assets  in  his  hands,  with  judgment 
guando  acciderint  for  the  residue.     But  if  to  an  action  on  a 

(jr)  Prec.  Ca.  385.  (d)  Buckle  v.  Atlce,  2  Vern.  37 ; 

(a)  Ibid.  FonbL  Tr.  £q.  6,  4,  pt  2,  c.  2,  a.  3, 

(b)  1  Atk.  526,  n.  (a). 

(c)  l^Shewen  v.  Vandenhorstf  1  (e)  IMorrice  v.  Bank  of  England, 
Run.  &  M.  349,  Sir  J.  Leach ;  oon-    Cas.  temp.  Talbot,  224.] 

finned  on  appeal  by  Lord  Bro^ham,        (  /*)  I  RoUe's  Abr.  929. 
2  Run.  &  M.  75.  See  3  &  4  Will.  4,        (g)  Lil.  Entr.  504. 
c.  27,  M.  40,  41, 42,  poit,  p.  493.]  ^)  3  Term  Rep,  688. 
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bond  the  executor  plead  payment  and  non  estfacimm,  but  omit 
to  plead  plene  administravit,  and  a  verdict  and  judgment  be 
had  against  him,  this  amounts  to  a  confession  of  assets,  and  to 
an  action  of  debt  upon  that  judmient  suggesting  a  detHUtaniif 
he  cannot  plead  that  he  has  tully  admimstereo,  but  will  be 
liable  for  both  debt  and  damages  de  bonis  prapriis({).  So  if  a 
person  bind  himself  as  administrator,  to  abide  by  an  award  to 
be  made,  touching  matters  in  dispute  between  his  intestate  and 
another,  and  the  arbitrators  award  that  he,  as  administratotf 
should  pay,  he  cannot  ^\esid  plene  administravit  to  debt  oil  the 
bond ;  for  by  submitting  to  such  an  award,  he  has  admitted 
assets  (A).  But  a  mere  general  submission  to  an  award  by  an 
administrator  is  not  of  itself  an  admission  of  assets  ({)•  In 
Worthinffton  v.  Barlow  (m),  Lord  Kenyon  held,  that  if  an 
arbitrator  award  a  payment  by  an  administrator,  it  is  equiTaletit 
to  determining  that  ne  has  assets.  If  an  executor  plead  that 
he  has  fully  administered,  and  that  the  plaintiff  does  not  take 
issue  On  that  plea,  but  takes  judgment  of  assets  quando  acct^ 
derinty  on  a  scire  facias  on  that  judgment,  he  can  only  hare 
execution  of  such  assets  as  shall  have  come  to  the  executor'tf 
hands  since  the  judgment.  But  if  it  appear  to  the  court  on 
affidavit,  that  assets  have  come  to  the  executor's  hands,  be* 
tween  the  purchasing  of  the  ori^nal  writ  and  the  judgment, 
the  court  will  permit  the  plaintiff  to  enter  up  his  judgment  in 
such  a  manner  as  to  reach  them,  except  the  executor  can  show 
that  some  injustice  will  thereby  be  done  him,  as  in  case  he 
should  have  fairly  paid  other  debts  in  the  interval  (it).  In 
Chancery,  if  a  plaintiff  pray  an  account,  or  procure  a  received 
to  be  appointed,  this  is  a  waiver  of  an  admission  of  assets  (o). 

TAn  executor  is  bound  to  plead  a  debt  of  a  higher  nature  of 
which  he  has  notice  in  an  action  brought  against  him  for  a 
debt  of  an  inferior  nature ;  and  riens  ultra,  if  he  has  not  assets 
for  both  (p).  This  plea  is  called  plene  administravit  prmter  (})• 
—Ed.;] 

But  if  it  be  found,  that  he  had  nothing  in  hands,  the  judg- 
ment shall  be,  that  the  plaintiff  shall  take  nothing  by  the  wnt, 
and  shall  not  have  judgmeht  of  the  debt :  for  he  hath  waived 
this  advantage  by  taking  of  the  issue,  and  judgment  is  to  be 
given  upon  the  verdict  (r).     For  here  the  plaintiff  might  have 


(i)  See  Erving  v.  Peten,  3  Tenn 
Rep.  685;  "Rock  v.  Leighton,  ibid. 
690;  [lSalk.310;  Leonardo, Simp- 
son, 2  Bing.  N.  C.  176;  S.  C.  2 
Scott,  335.] 

(Jc)  Barry  t.  EtaA,  1  Tenn  Rep. 
691. 

(/)  Peanon  v.  Henry,  6  Term  Rep. 
6;  vide  stmra, 

(m)  7  Tenn  Repi  463. 


(n)  Mara  v.  Quin,  6  Term  Rep.  1. 

(o)  Wall  V.  Bushby,  1  Bro.  484. 

(p)  IRock  V.  LeightOHt  1  Salk. 
310,  cited  above;  Sritttm  v.  Bet- 
thurst,  3  Lev.  114 ;  Lemun  v.  Foolee, 
ibid.  57.] 

(q)  [1  Saund.  219  b,  note  to 
Wheatky  ▼•  LaneJ} 

(r)  lRolle'iAbri929. 
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had  judgment  for  the  deht  of  the  goods  of  the  testator  which 
might  hereafter  come  to  be  administered  (5). 

If  an  executor  plead  ne  unque  executory  and  is  found  exe-  Pieaoriw 
cutor^  the  judgment  shall  be  general,  to  recover  the  debt,  for  ^JSv  ^^' 
his  faJse  plea  {t). 

In  an  action  of  debt  against  an  executor,  who  pleadeth  that 
he  is  not  executor,  nor  even  administered  as  executor,  and  this 
is  found  against  him,  the  judgment  shall  be  of  the  goods  of  the 
testator,  if  there  are  any  such ;  if  not,  of  his  own  goods,  as 
well  for  the  debt>  as  for  the  damages  and  costs  (u). 

An  executor  shall  not  be  forced  to  pay  legacies,  imtil  the  Debu  to  b« 
legatees  shall  give  bond  to  refund  in  proportion,  or  in  the  whole,  \!^J^'^ 
for  the  satisfaction  of  debts,  if  any  shall  appear  unsatisfied  (x). 

For  debts  are  to  be  paid  before  legacies :  and  if  the  spiritual 
court  will  compel  an  executor  to  pay  a  legacy  before  he  pay 
the  testator's  debts,  a  prohibition  will  lie  (y). 

But  where  lands  are  devised  for  payment  of  debts  and  lega- 
cies, and  the  debts  are  such  as  land  is  not  liable  to  satisfV}  as 
debts  by  simple  contract;  there,  it  is  said,  the  debts  shall  have 
no  preference  of  the  legacies :  but  if  there  be  not  sufiicient  to 
pay  all,  they  shall  be  paid  in  proportion  (2). 

So  if  a  man  bind  himself  in  an  obligation  to  perform  a  certain 
thing,  and  deviseth  divers  legacies,  and  dieth,  leaving  only 
sufficient  to  satisfy  the  obligation  if  this  shall  come  to  be  for- 
feited ;  yet  this  obligation  shall  not  be  any  bar  of  the  legacies, 
because  it  is  uncertain  whether  the  obligation  will  ever  come 
to  be  forfeited :  but  the  executor  shall  make  a  conditional  de- 
livery of  the  legacy,  to  wit,  that  if  the  obligation  shall  be  reco- 
vered against  him,  the  legatee  shall  redeliver  the  legacy  (a). 

When  executors  pay  a  sum  of  money  on  their  testator's 
account,  which  was  not  due,  in  an  action  to  recover  it  back, 
they  must  declare  in  their  own  right,  and  not  as  executors ; 
but  if  the  money  was  due  in  conscience,  such  an  action  will 
not  lie  (&)• 

(0  Lil.  Entr.  505.  (x)  Cha.  Ca.  Pinch,  136;  Viilfer, 

(0    1   Rolle's  Abr.  030;  [Com.    Devise,  Q.  d.  7. 

Dig.  Pleader  (2  D.  7.)]  (y)  Law  of  Ex.  182. 

(11)  1   Rolle's  Abr.  930 ;  1  Alk.        («)  2  Freem.  270. 
293.    [What  constitutes  an  executor        (a)  1  Rolle's  Abr.  928. 

of  his  own  wrong,  vide  supra,  "  Ptv        (b)  Munt  v.  Stokes^  4  Term  Rep. 

bate:*]  565. 


492 


WLillfi — Payment  of  Legacies. 


VIII.  Of  the  Payment  of  Legacies y  and  Distribution  of 

Intestate's  Effects. 


1.  Concerning  the  Payment  of 
Legacies 492 


2.  Concerning  the  Distrilmtiom 
of  Intestate**  EffecU     .    •  526 


1.  Concerning  the  Payment  of  Legacies. 

What  Per-         By  the  statutes  of  the  25  Car.  2,  c.  2,  and  the  I  Geo.  1, 

M^bi?  ofa    St.  2y  c.  13^  persons  required  to  take  the  oaths  and  otherwise 

het^cy.        qualify  themselves  for  offices^  who  shall  act  without  such  qaa^ 

lification,  shall  be  incapable  of  any  legacy.    [[And  so  it  should 

seem  are  traitors  (c). — Ed.]]. 

By  the  9  &  10  Will.  3,  c.  32,  persons  denying  the  Trinity, 
or  asserting  that  there  are  more  Gods  than  one,  or  denying  the 
Christian  religion  to  be  true,  or  the  Holy  Scriptures  to  be  of 
divine  authority,  shall  for  the  second  onence  be  incapable  of 
any  legacy.  [[Repealed  as  to  the  denial  of  the  Trinity,  by  5S 
Geo.  3,  c.  160.— Ed.;] 

And  by  the  5  Geo.  3,  c.  27,  artificers  going  out  of  the  king- 
dom, and  exercising  their  trades  in  foreign  parts,  shall  be 
incapable  of  any  legacy.     [[Repealed  by  6  Geo.  4,  c.  ffJ. — 

[[An  alien  friend  (d)  may  be  a  legatee  of  personal  chattels, 
but  not  an  alien  enemy  (e).  His  legacy  is  forfeited  to  the 
crown. 

[[Since  the  decision  in  Brett  v.  Brett  (/),  it  has  been  held, 
that  a  legacy  to  a  subscribing  witness  of  a  mere  will  or  codicil 
of  personalty,  is  valid ;  and  that  the  25  Geo.  2,  c.  6,  is  limited 
to  real  estates.  But  all  questions  on  this  subject  of  wills  made 
after  1st  January,  1838,  are  regulated  by  1  Vict.  c.  26,  s.  16  (a). 

[[In  the  case  Doe  v.  Mills  {h),  which  was  decided  on  the 
25  Geo.  2,  c.  6,  of  which  the  1  Vict.  c.  26,  s.  15,  is  nearly  a 
transcript,  it  was  held,  the  statute  25  Geo.  2,  c.  6,  makes  void 
a  devise  to  an  attesting  witness,  although  there  be  three  other 
attesting  witnesses  to  the  will. — Ed.)] 

A  legacy  is  extinct,  by  taking  a  bond  for  it(i). 

Where  the  statute  of  limitation  was  pleaded  in  bar  to  a 
legacy  demanded,  due  twenty  years  before,  it  was  held  by  the 


Ademption 
or  Extinction 
of  Lepiciei. 


(c)  [2  Black.  Com.  512.] 
(rf)  ICalvin's  case,  7  Co.  17J 
(e)  lAtt.'Gen,  v.  Weedon,  rarker, 

(J)  [By  Sir  J.  NichoU,  3  Add. 
210,  affinned  by  Delegates.  See  note 


to  3  Ru88.  Cha.  Ca.  437.  Sir  W. 
Grant  held  a  different  opinion  in 
Lees  V.  StunmergiU,  17  Ves.  508.] 

(g)  r  Vide  ante,"] 

(X)  f  1  Mood.  &  Rob.  288.] 

(i)  Yelv.  39. 
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lord  chancellor,  that  a  leffacy  is  not  barred  by  the  statute,  nor  Ademirtioii 
ever  had  been  so  held(j).  of  Ugacic*. 

[[But  there  may  be  a  presumption  of  payment  from  permitting 
the  assets  to  be  distributed  witnout  claiming  the  legacy  (A). 

[[By  3  &  4  Will.  4,  c.  27,  it  is  enacted, 

rSect.  40.  '*  That  after  the  said  thirty-first  day  of  December  one  Money 
thousand  eight  hundred  and  thirty- three  no  action  or  suit  or  other  undaod 
proceeding  shall  be  brought,  to  recover  any  sum  of  money  secured  J*^*'J? 
by  any  mortgage,  judgment,  or  lien,  or  otherwise  chargea  upon  or  Miitfle?iit 
payable  out  of  any  land  or  rent,  at  law  or  in  equity,  or  any  legacy,  {Jj^^J^'^Yein 
but  within  twenty  years  next  after  a  present  right  to  receive  the  \t  tbcr«  shall 
same  shall  have  accrued  to  some  person  capable  of  giving  a  dis-  SjiS^r^S^** 
charge  for  or  release  of  the  same,  unless  in  the  meantime  some  part  knowiedg- 
of  the  principal  monev,  or  some  interest  thereon,  shall  have  been  M^riti^^u, 
paid,  or  some  acknowledgment  of  the  right  thereto  shall  have  been  tbe  ^om- 
given  in  writing  signed  by  the  person  by  whom  the  same  shall  be    "^* 
payable,  or  his  agent,  to  the  person  entitled  thereto  or  his  agent ; 
and  in  such  case  no  such  action  or  suit  or  proceeding  shall  be 
brought  but  within  twenty  years  afler  such  payment  or  acknow- 
ledgment, or  the  last  of  such  payments  or  acknowledgments  if  more 
than  one,  was  given  (/)." 

[Sect.  41.  '*  That  afler  the  said  thirty-first  day  of  December  one  No  Arrears 
thousand  eight  hundred  and  thirty- three  no  arrears  of  dower,  nor  be?TOOTenki 
any  damages  on  account  of  such  arrears,  shall  be  recovered  or  for  more  than 
obtained  by  any  action  or  suit  for  a  longer  period  than  six  years  "    *^^ 
next  before  the  commencement  of  such  action  or  suit.'* 

[Sect.  42.  "  That  after  the  said  thirty-first  day  of  December  one  No  Arrears 
thousand  eight  hundred  and  thirty-three  no  arrears  of  rent  or  of  JitSSlwIbe 
interest  in  respect  of  any  sum  of  money  charged  upon  or  payable  reeovered  for 

-.     c  ij  ^  '  »,     c  \  S  Diore  tbaa 

out  of  any  land  or  rent,  or  in  respect  of  any  legacy,  or  any  damages  ^\x  Years. 
in  respect  of  such  arrears  of  rent  or  interest,  shall  be  recovered  by 
any  distress,  action,  or  suit  but  within  six  years  next  afler  the  same 
respectively  shall  have  become  due,  or  next  after  an  acknowledg- 
ment of  the  same  in  writing  shall  have  been  given  to  the  person 
entitled  thereto,  or  his  agent,  signed  by  the  person  by  whom  the 
same  was  payable,  or  his  agent :  Provided  nevertheless,  that  where 
any  prior  mortgagee  or  other  incumbrancer  shall  have  been  in  pos- 
session of  any  land,  or  in  the  receipt  of  the  profits  thereof,  within 
one  year  next  before  an  action  or  suit  shall  be  brought  by  any 
person  entitled  to  a  subsequent  mortgage  or  other  incumbrance  on 
the  same  land,  the  person  entitled  to  such  subsequent  mortgage  or 
incumbrance  may  recover  in  such  action  or  suit  the  arrears  of 
interest  which  shall  have  become  due  during  the  whole  time  that 
such  prior  mortgagee  or  incumbrancer  was  in '  such  possession  or 
receipt  as  aforesaid,  although  such  time  may  have  exceeded  the  said 
term  of  six  years  (m)." — Ed.] 

{j)  Anon.  2  Freem.  22,  [per  Lord  &  Coll.  200.] 

NorUiington.      See  also  Parker  v.  (m)[SeePtfge^v.Fofcy,3Bing.N.C. 

A$h,  1  Vem.  257.]  679 ;  PhUlips  v.  Munningt,  2  Myl. 

(Ji)  [Campbell  v.  Graham j  1  Ru8s.  &  Cr.  309 ;   Berrington  v.  Evans,  1 

&  M.  453;    Baldwin  v.  Peach,  1  Youuge  &  Coll.  434  (Lord  Abinger); 

Younge  &  ColL  438.]  Lord  St.  John  v.  Broughton,  9  Sim. 

(/)  [See  Shepnard  v.  Duke,  9  Sitn.  219 ;  V.  Wins,  on  Ex.  &  Ad.  vol.  ii. 

567;  Prior  v.  HonUblow,  2  Younge  p.  1602.] 
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Batiiiketioii  The  father  by  his  will  gave  to  his  daughter  10002^  to  be 
by  Lcfilcrci.  ^^^^  P^^^  ^^^  ^^^®  dcbts,  besides  a  share  out  of  the  dividend  of 
hii  estate.  Afterwards,  on  her  marriage,  an  agreemumi  was 
made,  for  what  she  should  have  out  of  her  fkther^s  estaUe^  and 
that  it  should  be  only  1 100^,  and  that  was  to  be  in  foil  of  what 
was  intended  her  thereout.  It  was  decreed  by  the  master  of 
the  rolls,  and  confirmed  by  the  lord  chancellor,  that  this  was 
an  ademption  of  the  legacy,  and  that  the  1 1001.  was  to  be  in 
full  of  wnat  the  daughter  was  to  have  out  of  the  said  estate  (2). 
As  an  agreement  may  be  a  satisfaction  of  a  legacy,  so  a  le- 
gacy may  be  a  satisfaction  of  an  agreement ;  as  where  a  man 
lad  one  daughter,  to  whom  8000/.  was  secured  by  marritfe 
settlement,  and  afterwards  he  gave  her  8000/.  by  his  will  m 
her  portion,  and  200/.  per  annum.  Lord  Keeper  Harcourt  held 
that  the  daughter  shall  have  but  one  8000/.,  thouch  she  may 
elect  which  of  the  portions  she  pleases  (m).  So  luso  the  be- 
(lucst  of  the  residue  of  testator's  personal  estate  to  a  younger 
son,  being  greater  than  the  provision  by  the  &ther  s  marriage 
settlement,  was  decreed  a  satisfaction  of  that  portion  (a).  And 
n  h^gncy  has  been  decreed  to  go  in  part  satisfaction  of  a  pro?!- 
sion  by  settlement  (o).     But  this  is  question  of  intention  {p^ 

But  portions  for  children  by  the  will  of  a  parent  are  presumed 
to  be  a  satiHfnction  of  a  prior  provision  by  settlement,  unless 
clearly  not  so  intended,  and  the  presumption  is  not  rebutted 
by  slight  circumstances  (j). 

A  man  by  his  will  gave  his  four  daughters  GOO/,  a-piece,  and 
afterwards  nmrricd  his  eldest  daughter  to  the  plaintifl,  and  gave 
her  7(M)/.  portion.  After  that  he  makes  a  codicil,  and  gives 
100/.  u-pieco  to  his  unmarried  daughters,  and  thereby  ratifiet 
and  confirms  his  willy  and  dies. 
satufaciioii  Thc  plaiutilf  preferred  his  bill  for  the  legacy  of  600/.  given 
lieiwier  ""^  ♦<>  1"8  wife  by  the  said  will.  It  was  held  by  the  Master  of  the 
llolls,  that  the  portion  given  by  the  testator  in  his  lifetime 
should  be  intended  in  satisfaction  of  the  legacy.  And  it  was 
agreed  to  he  the  constant  rule,  that  where  a  legacy  is  given  to 
a  child,  who  afterwards,  upon  marriage  or  otherwise,  receives 
the  like  or  a  greater  sum,  it  shall  be  intended  in  satisfaction  of 
the  legacy,  unless  the  testator  declares  his  intention  to  be  other- 
wise. And  it  was  said,  the  words  of  ratifying  and  confirming 
do  not  alter  the  case,  though  they  amount  to  a  new  publica- 

(/)   lllale  V.   Acton,    21  Car.  2,         (p)  See  Hanburi/v,  Hanbun/^mih 

2  Clm.  Ca.  35.]  the  cases  there  cited,  2  Bro.  C.'C.  352 

(m)  Coplcif  V.  Copley t  1  P.  Wm».  and  529,  and  Lord  Thurlow  s  judg- 

147.  nient  in  Rickman  v.  Morgan,  ib.  394; 

(n)  Rickman  v.  Morgan,   1   Bro.  Seacock  v.  Falkcner,  I  Bro.  C.  C.  295 ; 

C.  C.  03,  and  2  Bro.  C.  C.  394.  Barret  v.  Beckford,  1  Ves.  519. 

(o)  Warrtn Y.Warren,  I  Bro.C.C.        (g)  Hinchclige  v.   HincMcUffk,   S 

305.  Ves.  516,  (Lord  Alvanley). 
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tion»  being  only  words  of  form,  and  declare  nothing  of  the  s;ti»hction 
testator  s  intent  m  this  matter  (r).  Legadei. 

But  this  rule  does  not  apply  to  portions  given  by  a  stranger 
or  distant  relation^  not  in  loco  parentis^  which  shall  not  adeem 
a  legacy  given  by  his  will.  And  the  reason  of  the  distinction 
18,  diat  a  parent  is  under  a  debt  of  nature  to  portion  his  childi 
and  though  he  gives  a  legacy  generally,  he  must  be  understood 
to  mean  it  as  a  portion.  If  therefore  he  gives  a  sum  of  money 
afterwards  upon  a  marriage,  it  is  for  the  same  end,  and  conse- 
quently an  ademption  of  the  legacy.  But  a  stranger  not  being 
under  this  obligation,  shall  be  tiucen  to  have  meant  a  double 
bounty,  unless  the  contrary  appear  by  evidence(«).  In  Hartop 
Y»Whitmore{t),  the  portion  given  by  a  father  was  less  than  the 
legacy,  yet  the  latter  was  held  to  be  adeemed  (u). 

A  man  seised  in  fee,  devised  to  his  children  1000/.,  payable 
at  several  times,  by  50/.  a  year,  with  which  sums  he  charged 
bis  lands,  and  then  died.  One  payment  of  50/.  became  due ; 
then  the  lands  were  aliened  hy  Jine  and  proclamations,  and  five 
years  passed.  The  devisee  sued  for  the  whole.  But  it  waa 
decreed,  that  what  became  due  after  the  fine  was  barred  by 
the  fine,  but  not  the  50/.  due  before :  for  a  trust  is  barred  by 
fine  (x). 

legacy  given  out  of  a  term  for  years;  if  the  term  determines.  Term  of 
the  legacy  is  extinct  (y).  ^**"' 

A  legacy  of  a  lease  of  tithes  is  extinguished  by  a  renewal  of  Lease  or 
the  lease,  but  a  republication  of  the  will  afl«r  the  renewal  re-  ^*^**" 
stores  the  legacy  (2r). 

A  legacy  was  devised  out  of  debts  due  in  several  counties,  Ademption 
and  they  were  all  called  in  before  the  testator's  death ;  yet  the  L^JS^of 
•  legacy  remained  good.     And  a  difference  was  taken  between  a  ^•'»*»» 
pecuniary  and  a  specific  legacy :  for  in  the  first  case  the  legacy 
will  remain,  though  the  debt  upon  which  it  is  charged  be  paid 
in ;  but  the  specific  legacy  may  be  lost  by  being  altered     So 
where  the  legacy  was  greater  than  the  debt  out  of  which  it 
was  directed  to  be  paid  did  amount  unto,  yet  such  sum  being 
expressly  devised,  and  there  being  assets,  it  was  decreed  to  be 
paid  (a). 

* 

(r)  2  Preem.  224 ;  Irod  v.  Hurst,  and  V.Williams,  vol.  ii.l    And  when 

Trin.,  1698  ;  [.S.  P.  by  Lord  Hard-  a  distributary  share  shall  be  taken  to 

wicke  in  Farnham  v.  Philips;  2  Atk.  be  a  pefformance  of  the  intestate's 

214.]  covenant,  vide  Lee  v.  d*Aranda,  1  Ves. 

(0  SAiida/  V.  Jekyll,  2  Atk.  516 ;  1 ;  Blandy  v.  Widmore,  2  Vem.  709 ; 

Powell  V.  Cleaver,  2  Bro,  500.  1  P.Wms.  324. 

(0  1  P.  Wms.  681.  (x)  H.,  30  &  31  Car.  2,  Wakelia 

(u)  [See  further,  on  the  subject  of  v.  Warner,  2  Cha.  Ca.  247. 

satisfaction  of  portions  by  legacies,  (y)  Cha.  Ca.  Finch,  464. 

Roper  on  Legacies,  vol.  ii.  o.  68,  and  (jr)  2  Ves.  418;  vide  supra,  "  Of 

V.  Williams,  vol.  ii.  1029.]    How  far  wkat  Things:' 

a  legacy  is  a  satisfaction  for  a  debt,  (a)  ICrommellv.  Orumsdenf'}  Cha. 

tide  supra,  «  Ofu^ud  Things  ;*'  [see  Ca.  Findi,  152 ;  Raym.  836. 
Roper  on  Legacies,  Ci  17,  vol.  ii.  1025, 
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What  doe*  Ford  V.  Fleming,  T.,  1728  (6).  One  by  will  devised  thus: 
M  ASSJi'"*  "  I  give  to  my  grand-daughter  Mary  Ford  (the  plaintiff)  the 
Sfic  Le*  T"  '^°^  ^^  *^^**  6rin/7  oar^  o/"  a  debt  due  and  owinj?  to  me  for  rent 
ofaDe^^^  from  G.  M.^  she  allowing  what  charges  shall  he  expended  in 
getting  the  same ;  also,  I  give  unto  my  two  grandsons  the  rest 
and  residue  of  what  is  owing  to  me  from  the  said  G.  M.,  which 
is  about  40/.  more,  to  be  equally  divided  between  them,  they 
allowing  charges  as  aforesaid."*  Afterwards,  the  testator  re- 
ceived the  whole  debt  owing  for  rent  from  G.  M.  For  the 
plaintiff  it  was  insisted,  that  there  was  a  difference  between  a 
specific  and  a  pecuniary  legacy,  that  though  the  disposing  of  a 
specific  might  be  an  ademption  of  it,  yet  this  being  a  pecu- 
niary legacy,  the  paying  the  money  to  the  testator  woald  be  a 
loss  of  it.  On  the  other  side  it  was  insisted,  that  there  is  a 
difference  between  a  voluntary  and  a  compulsory  paymoit; 
that  though  the  first  was  no  ademption,  yet  the  second  was ; 
and  that  the  testator  compelled  G.  M.  to  pay  in  the  money. 
But  the  Lord  Chancellor  was  of  opinion,  mat  there  was  no 
foundation  for  the  difference  taken  in  the  books  between  a 
voluntary  and  compulsory  payment:  for  the  latter  might  be 
with  an  intent  to  secure  the  legacy  at  all  events ;  and  decreed 
to  the  plaintiff  the  40/.  legacy. 

So  in  the  case  o{  Ashton  v.Ashton,  M.,  1735(c),  where  the 
testator  deviseth  a  debt,  and  afterwards  receives  it,  or  otherwise 
calls  it  in:  In  neither  of  these  cases  is  this  an  ademption  of  the 
legacy ;  seeing  this  might  be  done  from  an  apprehension  of 
such  debt  being  in  danger,  and  with  a  design  to  secure  it;  and 
being  personal  estate,  and  not  diminished  by  remaining  in  the 
testator's  coffer  instead  of  the  hands  of  the  debtor,  it  may  well 
pass  by  the  will. 

nrhe  true  rule  is  laid  down  in  Humphrey  v.  Humphrey  (d) 
by  Lord  Thurlow.     He  says,  "  The  only  rule  to  be  adhered  to 
is  to  see  whether  the  subject  of  the  specific  bequest  remained 
in  specie  at  the  time  of  the  testator's  death ;  for  if  it  did  not, 
then  there  must  be  an  end  of  the  bequest ;  and  the  idea  of  dis- 
cussing what  were  the  particular  motives  and  intention  of  the 
testator  in  each  case  in  destroying  the  subject  of  the  bequest 
would  be  productive  of  endless  uncertainty  and  confusion.** 
And  this  doctrine  seems  to  be  firmly  established  at  the  present 
day  (c). — Ed.] 
Ito'^^b^?'^        M.,  1736,  Partridge  v.  Partridge  (/).  The  testator  devised 
i«?wa?  thT    to  the  legatee  1000/.  capital  South  Sea  stock.     At  the  time  of 
wiuofs^iik,  making  his  will  he  had  1800/.  of  such  stock ;  and  after  by  sale 

(b)  1  Abr.  Cas.  Eq.  302.  (d)  [2  Cox,  185.] 

(c)  3  P.  Wins.  386,  (Lord Talbot);  (c)  (Barber  v.  Rayner^  5  Madd. 
S.  P.  Attorney-General  v.  Parkin,  208,  217;  S.  C.  2  Russ.  Cha.  Ca. 
Amb.  596;  Bronsdon  v.  Winter ,  ibid.  122.] 

57.     Vide  tamen  Badrick  v.  Stevens,        (J)  Cas.  Talb.  226. 
3  Bro.  431. 


(121(110 — Payment  of  Legacies.  4lSn 

reduced  it  to  SOO/.,  which  he  after  increased  to  1600/.,  and  &c.oraa 
died.      Between  the  making  his  will  and  his  death,  the  act  SS^nt  iSS' 
took  place,  which  changed  three-fourths  of  the  capital  South  5jS,^'2jce 
Sea  stock  into  annuities.     This  legacy  is  not  taken  away  or  the  Beqaot 
impaired  by  the  sale,  or  by  the  act  of  parliament.  JfJJlf^^''* 

S.  P.  Bronsdon  v.  Winter  (g).  Where  the  testator  be-  sS&^ttc, 
aueathed  2000Z.  capital  stock  in  the  South  Sea  Company ;  at 
tne  time  of  making  his  will,  he  had  just  2000L  in  that  stock, 
but  afterwards  sold  it,  and  Vemey,  M.  R.,  held,  that  this  was 
not  a  specific  legacy,  nor  adeemed,  but  decreed  the  executor 
to  make  good  tne  ^OOOZ.  stock  out  of  the  testator's  personal 
estate  (A). 

The  legatary  or  devisee  may  not  of  his  own  head  take  the  Lencywher* 
goods  or  chattels  devised  to  him  out  of  the  possession  of  the  ^^*^^^' 
executor,  because  the  law  gives  him  a  remedy  for  the  same, 
and  because  the  law  doth  not  appoint  that  the  legacies  shall  be 
paid  until  the  debts  of  the  testator  be  first  satisfied  (t). 

For  if  the  executor  do  detain  the  legacy,  or  do  slack  the  in  sccieiiat- 
performance  of  the  testator's  will,  the  legatary  must  sue  the  ex-  *^«»*Cooru, 
ecutor  in  the  ecclesiastical  court  for  the  same  legacy  so  detained 
or  not  satisfied  (A). 

For  where  a  devise  is  made  of  goods,  if  the  executor  will  not 
deliver  them  to  the  devisee,  he  hath  no  remedy  by  the  common 
law(Z). 

For  an  action  on  the  case  lieth  not  against  an  executor  for  a 
legacy,  unless  he  promise  to  pay  it  upon  good  consideration; 
for  legacies  are  only  to  be  recovered  in  the  spiritual  court,  or 
in  the  courts  of  equity  (m). 

The  jurisdiction  of  the  Court  of  Chancery  in  suits  for  legacies  or  inCoortor 
is  but  of  modern  date  compared  with  that  of  the  ecclesiastical  ^*«»««'y5 
courts,  being  said  to  have  commenced  in  the  time  of  Lord  C. 
Nottingham ;  but  when  aided  by  a  discovery  and  account,  it  is 
more  effective,  and  therefore  more  generally  resorted  to.    The 
court  also  considers  the  executor  as  a  trustee  for  the  legatee, 
and  will  compel  him  (if  he  appears  to  have  wasted  the  estate 
or  to  be  in  insolvent  circumstances)  to  give  security  for  the 
legacy  if  payable  at  a  future  day,  or  to  bring  the  money  into 
court  (n).    And  as  it  is  a  rule  that  he  who  seekE  must  do  equity, 
if  a  husband  and  wife  sue  for  the  personal  legacy  left  to  the 
wife,  the  court  will  not  compel  the  payment  of  it  till  a  proper 
settlement  be  made  on  her((?).     The  court  will  also  see  money  bat  not  in  « 
put  out  for  children  ;  which  excellent  provisions  could  be  but  SSTlIIwT" 

(g)  Amb.  57.  (/)  Tenns  of  the  Law,  Devise. 

(A)  [See  also  Roper  on  Legacies,  (m)  1  Sid.  46 ;  Vin.  Actions  (O.), 

(on  the  ademption  of  specific  lega-  c.  7. 

cies),  vol.  i.  286;  V.Williams,  voLii.  (n)  1  Cha.  Ca.  121 ;  3  Bro.  365; 

1040.]  infra. 

(i)  Swin.  19 ;  2  Bac.  Abr.  435.  (o)  Broumv.  Elton,  3  P.Wms.  202. 

{k)  Swin.  18. 
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imperfectly  obtained  in  the  ecclesiastical  courts  and  with  still 
greater  difficulty  in  an  action  for  a  l^acy  at  common  law,  in 
which  the  legatee,  if  he  recovered  at  all,  must  reoover  without 
any  terms.  These  reasons  induced  the  Court  of  King*8  Bench 
in  a  late  case,  to  decide  that  an  action  for  a  legacy  does  not  lie 
at  common  law  (p).  But  such  action  will  lie  if  the  executor, 
having  assets  in  nis  hand,  assent  to  the  legacy,  lor  the  moral 
obligation  which  he  is  under  to  pay  the  le^cy  provided  he  has 
assets,  is  a  sufficient  consideration  for  his  undertaking  to  pay 
it  (a).  Such  promise  must  however  be  in  writing,  b^  89  Car.  9, 
c.  o,  s.  4.  But  in  Cambden  v.  Turner^  C.  B.,  sitdngt  after 
Trin.,  5  Geo.  1,  King,  C.  J.,  held  that  an  action  for  mon^ 
had  and  received  lay  against  an  executor  for  a  legacy  which 
he  had  owned  lay  ready  for  the  plaintiff  whenever  Ae  waM 
call  for  it  (r).  And  in  tVilliams  v.  Lee  {s),  the  Court  of  Chan- 
cery held,  that  after  an  executor  has  assented,  a  l^atee  of  a 
specific  legacy  may  recover  it  in  an  action  of  trover.  [[Never* 
theless  the  better  opinion  seems  to  be  that  it  is  an  unqualified 

1)roposition,  that  an  action  at  law  cannot  be  maintained  for  a 
egacy(^),  or  for  a  distributive  share  of  a  testator's  property, 
even  where  there  has  been  an  express  promise  to  pay  (•!)•— Ed. J 
But  an  action  at  law  lies  against  an  executor  to  recover  a  spe^ 
cific  chattel  bequeathed,  after  his  assent  to  the  bequest  (jr\ 
In  Eccieiiat.  And  in  case  of  suit  in  the  spiritual  court,  it  behovetn  the 
^  ^^^ '  devisee  to  have  a  citation  against  the  executor  of  the  testament 
to  appear  before  the  ordinary,  to  show  why  he  performs  not 
the  will  of  the  testator  (y). 

And  although  certain  goods  in  specie  are  given  to  a  man  by 
will,  yet  he  cannot  take  them  without  the  executor's  assent; 
so  if  a  term  for  years  be  so  given  to  him,  he  cannot  enter  into 
the  land  without  such  assent ;  for  it  may  be  the  executor  hath 
not  assets  besides  to  pay  the  testator's  debts  (z). 

Yea,  if  a  man  do  bequeath  goods  to  another,  which  are  in 
the  custody  of  that  other  person,  yet  if  he  detain  them  from 
the  executor  (who  hath  not  assented  to  the  legacy)  the  exe- 
cutor may  have  an  action  of  detinue  or  trespass,  or  of  trover 
after  demand  of  the  goods,  against  the  said  legatee  (a). 

But  in  case  of  a  devise  of  lands^  the  devisee  may  enter 
without  the  assent  of  the  executor ;   and  if  the  heir  at  law 

(p)  Becks  €t  Ux.  V.  Sirutt,  5  T.  R.  544,  (LilUedale).] 
690.  (u)  [Ibid. ;   Johmon  v.  Johmon^  3 

iq)  Atkyns  et   Vx.  v.   Hill,  and  Bos.  &  Pull.  169,  (Lord  Ahranley).] 
Hawkes  et  Ux.  v.  Saunders,  Cowp.        (x)  [Doe  v.  Guy,  3  East's  R.  120; 

284—294 ;    Pearson  v.  Henry,  5  T.  Paramour  v.   Yardky,  Plowd.  539 ; 

R.  6.  Barton's  case,  1  Freem.  289 ;   Yomsg 

(r)  Cited  by  Buller,  J.,  in  Hawkes  v.  Holmes,  1  Stra.  70.] 
V.  Saunders,  ubi  supra,  iy)  Terms  of  tbe  Law,  DeriNw 

(s)  3  Atk.  223.  (z)  Law  of  Ex.  262. 

(0  IJones  V.  Tanner,  7  B.  &  C.        (a)  Ibid.  263. 
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should  enter  before  himj  the  devisee  may  enter  and  eject 
him  (b). 

For  seeing  that  an  inheritance  devised  is  not  demandable 
in  the  ecclesiastical  court,  but  in  the  temporal,  therefore  the 
l^atary,  according  to  the  devise,  without  farther  assignment 
or  delivery,  may  enter  into  the  same  after  the  death  of  the 
testator  (c). 

But  M  chattels  real,  as  a  lease,  be  bequeathed  by  will,  a  man 
may  sue  for  the  same  in  the  court  ecclesiastical  (d). 

If  a  legacv  be  granted  out  of  lands  in  fee  simple,  this  shall  Lency  oat 
not  be  sued  for  in  the  spiritual  court ;  but  if  land  be  devised  ®'^*^** 
to  be  sold  for  payment  of  legacies,  the  land  being  sold,  the 
suit  for  the  money  to  be  distributed  may  be  in  the  spiritual 
court ;  for  the  money  is  personal,  and  assets  in  the  hands  of 
the  executors,  so  as  it  savours  not  of  the  realty  being  exe- 
cuted (e). 

But  where  a  man  deviseth  that  his  executors  shall  sell  his 
lands,  and  out  of  the  money  which  shall  be  raised  by  sale 
giveth  a  portion  to  his  daughters,  it  hath  been  adjudged  that 
neither  tne  land  nor  money  is  testamentary,  for  it  is  not  assets 
to  satisfy  debts,  but  a  sum  arising  of  land,  and  appointed  to 
special  uses  in  way  of  equity,  and  not  as  a  legacy,  and  there- 
fore not  to  be  sued  for  in  the  ecclesiastical  court,  but  in  a  court 
of  equity ;  and  the  ecclesiastical  court  cannot  hold  plea  of  a 
lega^  in  equity,  but  where  it  is  a  legacy  in  law  indeed  (/). 

[[The  jurisdiction  (jr)  in  personal  legacies  is  exercised  by  juritdiction 
the  Court  of  Arches  in  cases  of  all  wills  proved  in  the  Prero-  JfJ^^'* 
gative  Court,  and  by  the  official  principals  of  each  diocese  in 
cases  of  wills  proved  in  the  diocesan  courts.  For  the  mode  of 
proceeding,  see  title  SlVtljtfS^  vol.  i.,  and  ^V^ttltt^  vol.  iii.  of 
this  work.  But  it  has  been  said  that  the  jurisdiction  of  the 
ecclesiastical  court  extends  only  to  legacies  of  personalty^ 
lands  devised  to  be  sold  for  the  payment  of  legacies.  Legacies 
which  in  any  way  arise  out  of  the  freehold  must  be  sued  for 
in  a  court  of  equity  (A). — Ed.]] 

So  if  a  man  devise  lands  to  be  sold  for  the  payment  of  debts, 
and  dispose  of  the  surplus  to  several  persons,  that  cannot  be 
sued  for  in  an  ecclesiastical  court,  but  only  in  a  court  of  equity, 
because  that  is  not  a  legacy  merely  of  goods  and  chattels,  but 
it  ariseth  originally  out  of  lands  and  tenements ;  and  they 
have  a  testamentary  jurisdiction  touching  chattels  only  (i). 

So  where  the  testator  devised  a  legacy  to  one,  to  be  paid 

(6)  I  Inst  n.  (g)  [2  Roper  on  Legacies  (White's 

(c)  Swin.  19.  edition),  691,  and  the  cases  there 

id)  Ihid,  cited;    Reynith  v.   Martin^  3  Atk. 

e)  [The  case  of  Netter  v.  Perckal  333 ;  Capet  v.  Robarts  and  Neeld,  3 

Brett,}  Cro.  Car.  396,  397;  BrownL  liagg.  164,  note.— £d.] 

32.  (A)  IBarker  v.  May,  9  B.  &  C« 

(/)  Cro.  Car.  395,  396;   Swin.  489.] 

a.  19.  (i)  Str.  672. 
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Lency  oat     Qut  of  the  pTofits  of  his  lands,  and  he  deviseth  those  ^ery 
^ — ^- —  lands  to  his  executor  for  a  term  of  years,  and  died,  adjudged 
that  this  was  a  temporal  matter,  and  not  testamentary,  because 
the  legacy  was  to  arise  out  of  the  profits  of  the  land^  (A). 

But  where  the  testator  devised  leases  to  his  eldest  son,  and 
that  out  of  the  same  he  should  raise  such  a  sum  of  money  for 
portions  for  his  daughters,  who  libelled  in  the  spiritual  court 
for  their  portions,  it  was  adjudged  that  this  should  not  be 
accounted  as  a  rent  issuing  out  of  the  lands,  but  as  a  testa* 
mentary  legacy,  and  to  be  recovered  in  that  court  (/). 

[^Interests  less  than  freehold^  arising  out  of  real  property, 
sucli  bequests  of  terms  tor  years  or  of  rents  payable  out  of  them, 
may  be  sued  for  in  the  ecclesiastical  court  (m). 

QA  legatee  is  not  bound  to  call  for  an  inventory  and  account 
before  he  commences  his  suit  in  the  ecclesiastical  court,  in 
order  to  see  whether  there  be  assets.  And  where  the  executor 
admits  the  legacy,  but  pleads  plene  administravit,  and  exhibits 
an  inventory  and  account,  the  legatee,  proceeding  no  further, 
will  be  dismissed  without  costs  (n).  Sometimes,  however,  as  a 
preliminary  proceeding,  an  inventory  and  account  is  called  for 
in  the  Prerogative  Court  (o). — Ed. j 

M.,  2  Ann.,  JSwer  v.  Jones.  It  was  held  by  Holt,  Chief 
Justice,  clearly,  that  a  devisee  may  maintain  an  action  at 
common  law  against  a  tertenant  for  a  legacy  devised  out  of 
land  ;  for  where  a  statute,  as  the  statute  of  wills,  gives  a  right, 
the  party  by  consequence  shall  have  an  action  at  law  to  recover 
that  right  (p). 

But  the  usual  remedy  in  such  like  cases  is  in  equity  (9). 

Where Ecde-      It  is  Said  that  wlicrc  the  ecclesiastical  court  and  a  court  of 

Bj!iijc5!ru  equity  have  a  concurrent  jurisdiction,  whichever  is  first  pos- 

h«ve  a  con-    scsscd  of  the  causc  has  a  right  to  proceed ;  and  the  same  of 

diSSo.  ""^^^  all  other  courts.     But  where  the  husband  hath  sued  in  the 

spiritual  court  for  a  legacy  given  to  the  wife,  the  Court  of 

Chancery  hath  granted  an   injunction    to  stay  proceedings, 

because  the  spiritual  court  cannot  oblige  him  to  make  an 

adequate  settlement  on  her  (r). 

So  where  a  personal  legacy  was  given  to  an  infant,  it  was 
held  that  the  same  is  more  properly  cognizable  in  Chancery 
than  in  the  ecclesiastical  court ;  and  if  the  matter  had  pro- 
ceeded to  sentence  in  the  ecclesiastical  court,  yet  it  was  proper 
to  come  into  Chancery  for  the  executor's  indemnity ;  for  in 
the  Chancery  legatees  are  to  give  security  for  the  money,  but 

{k)  Swin.  20.  3  Hagg.  164,  note.] 

(/)  2  Bulst.  153.  (p)  2  Salk.  415. 

(m)  IRumney  v.  Rosse,  2  Keb.  8,  (g)  3  Salk.  223,  tit.  Legacy.     [As 

pi.  22 ;  Love  v.  Naplesderif  Cro.  Jac.  to  an  action  for  a  legacy  charged  on 

279.]  lands,  see  Braithtoaite  v.  Skinner,  6 

(n)    IRumsey  v.    Tizard,    1  Lee,  Mees.  &  W.  313.— Ed.] 

537.]  (r)  INichoUon  v.  NtchoUon,  Prec 

(0)  ICapel  V.  Robarts  and  Neeldy  Cha.  546.] 


Sffllf  Il0 — Payment  of  Legades.  60 1 

not  in  the  spiritual  court;  and  the  Chancery  will  see  the 
money  put  out  for  the  children  {$). 

So  where  there  is  a  trust,  or  any  thing  in  nature  of  a  trust,  Wbere  there 
notwithstanding  the  ecclesiastical  court  hath  an  original  juris*  *'  *  ^^'**' 
diction  in  legacies,  yet  the  Chancery  will  grant  an  injunction 
to  stay  the  proceedings  in  the  ecclesiastical  court,  trusts  being 
properly  cognizable  only  in  equity  {t). 

S3ut  in  Grignion  v.  Grignion,  a  sum  of  money  being  left 
e  executors  in  trust  to  invest  and  pay  the  interest  to  A. 
for  life,  and  after  A.'s  death  to  divide  the  principal  among  his 
issue  on  their  respectively  attaining  the  age  of  twenty-one, 
with  a  benefit  of  survivorship  till  that  age.  A.  being  dead,  his 
only  three  children  majors,  and  the  shares  of  two  of  them  paid 
over,  the  court  proceeded  in  a  suit  of  subtraction  of  legacy 
against  the  executors  to  enforce  payment  of  the  third's  share, 
holding  that  the  character  of  trustee  was  «it  an  end,  and  that 
of  executor  alone  subsisting  (m). — Ed.]] 

So  where  a  will  is  suppressed  or  destroyed,  the  suit  for  a 
personal  legacy  may  be  in  equity  in  the  first  instance,  without 
resorting  to  the  spiritual  court;  otherwise  it  would  put  the 
plaintiff  upon  great  difficulties;  for  in  the  spiritual  court  the 
plaintiff  must  prove  it  a  will  in  writing,  and  must  likewise 
prove  the  contents  in  the  very  words,  and  must  also  prove  the 
whole  will,  though  the  remainder  of  it  doth  not  at  all  belong 
to  or  regard  his  legacy,  which  the  temporal  courts  do  not 
put  a  person  upon  doing.  Much  more,  when  the  legacy  is 
charged  both  out  of  personal  and  real  estate ;  for  as  to  the 
real  estate,  there  is  no  occasion  to  resort  to  the  ecclesiastical 
court  at  all  (x). 

Legacies  may  be  recovered  in  the  spiritual  court  against  an 
administrator  with  the  will  annexed,  or  against  an  executor 
of  his  own  torong  (y). 

[[Where  a  legatee  files  a  bill  in  Chancery,  and  also  prays  Eecieibitu 
an  inventory  in  the  ecclesiastical  court,  the  latter  will  compel  "'  ^®"^ 
him  to  elect  in  which  court  he  will  proceed,  that  the  executor 
or  administrator  may  not  be  unjustly  harassed  (z). — Ed.]] 

Where  the  executor,  being  sued  in  the  spiritual  court  for  a 
legacy,  pleads  the  legatee's  release,  and  that  court  tries  the 
validity  of  that  release,  the  common  law  will  not  prohibit 
them,  provided  they  try  it  by  the  rules  of  the  common  law, 
because  they  have  jurisdiction  of  the  legacy,  which  is  the 
original  cause  (a). 

But  where  plene  administravit  was  pleaded  in  the  spiritual 

(«)  IHarreil  v.  WMron,}  1  Vern.  (y)  TPhilpott^  aue,  1  RoUe's  Abr. 

26.  919,  (F)  pi.  1.] 

(0  [Arum.,  1  Atk.  491.]  (z)  IBroiherton  v.  HeUyer,  2  Lee, 

(ti)  [1  Hagg.  505.]                     .  134.] 

(x)  3  Atk.  361.  (a)  2  Rolle's  Abr.  307. 
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courts  and  proved  by  one  witness,  which  they  would  not  alloWi 
a  prohibition  was  granted  (ft). 

So  where  an  executor^  being  sued  for  a  legacy  in  the 
spiritual  court,  pleaded  the  plaintiff's  release,  which  was  dis- 
allowed there,  because  the  witnesses  were  dead,  and  that  court 
reiiised  to  allow  circumstantial  proofs  of  the  release,  a  pro- 
hibition was  granted  (c). 

An  executor  may  in  some  cases  be  compelled  to  ff.vt  secu- 
rity to  pay  a  legacy;  as  where  1000/.  was  devised  to  a  person 
to  be  paid  at  the  a^e  of  twenty-one  years ;  and  upon  a  Inll 
exhibited  against  the  executor,  suggesting  a  devoBtavii,  and 
praying  that  he  might  give  security  to  pay  the  legacy  when 
due,  it  was  decreed  accordingly  {e). 

The  testator  devised  8002.  to  an  infant,  to  be  paid  by  his 
executor  when  the  said  infant  should  attain  to  the  age  of 
twenty-one  years.  The  infant  by  his  guardian  exhibited  a 
bill,  that  the  executor  might  give  security  for  the  payment  of 
the  money.    And  so  it  was  decreed  (/). 

The  testator  bequeathed  his  personal  estate  to  his  vnfe  fat 
life,  and  what  she  should  leave  at  her  death  to  be  equally 
distributed  between  his  own  kindred  and  hers :  if  the  estate 
be  so  small  that  she  cannot  live  upon  it  without  apen^ng  the 
stock,  it  seems  she  shall  not  be  obliged  to  give  security ;  other- 
wise she  shall  iff). 

Prowe's  case,  H.,  11  Jac.  1  (A).  If  a  person  poaaessed  of 
a  lease  for  years,  devise  that  his  executor  out  of  the  profits 
thereof  shall  pay  to  every  one  of  his  daughters  20/.  at  their 
full  age,  the  executor  may  be  sued  in  the  spiritual  court  to 
put  in  surety  to  pay  the  legacies,  and  no  prohibition  shall  be 
granted ;  for  this  is  to  issue  out  of  a  chattel. 

But  in  the  case  of  Palmer  v.  Mason,  M.,  1787  (t),  where 
500/.  was  given  to  the  grand-daughter,  to  be  paid  at  twenty- 
one  or  marriage ;  and  if  she  died  before  either  of  those  con- 
tingencies happened,  then  to  go  over  to  another ;  it  was  said 
by  Lord  Hardwicke,  as  the  legacy  was  devised  over,  nothing 
vested  in  the  grand-daughter  till  one  of  the  contingencies 
should  happen ;  and  therefore  she  was  not  entitled  to  have  the 
legacy  secured. 

But  per  Lord  Thurlow,  C,  in  Chreen  v.  Pigott  (*) :  The 
latter  cases  have  been,  that  the  fund  should  be  appropriated; 
and  whether  a  legacy  be  payable  at  a  fixed  or  a  contingent 
future  day,  the  eiSect  is  the  same ;  and  his  Lordship  approved 


(6)  Het  87. 

(c)  2  Rollers  Abr.  302. 

(d)  [As  to  security  exacted  from 
bankrupt  executor,  vide  nipra,  p. 
156.— Ed.] 

(e)  1  Cha.  Ca.  121. 

(/)  Swin.  a,-10-,  La\?o^l.iLA%1- 


(g)  Prec.Cha.71. 


(A)  2  RoUe's  Abr.  280. 

(i)  1  Atk.  505.  [See  Lord  Hnd- 
wicke's  remarks  in  Jokmon  v.  Miils, 
1  Ves.  sen.  282.— £o.] 

(k)  1  Bro.  103. 
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of  the  decree  of  the  Master  of  the  Rolls,  ordering  the  legacy  For  Payment 
to  be  laid  out  in  the  purchase  of  Bank  8  per  cent,  consolidated  °'  ^K*^y- 
annuities  in  the  name  of  the  accountant  general,  upon  the 
trusts  and  subject  to  the  contingencies  of  the  testator's  will. 

QMr.  Roper  in  the  3rd  section  of  his  14th  chapter  on  the 
appropriation  of  legacies  of  money  or  stock,  observes  (/), 
**  Although  legatees  are  not  entitled  to  receive  the  principal  of 
their  legacies  before  the  time  of  payment  arrives,  yet  where  the 
legacies  are  not  charged  upon  real  estate  (m),  they  are  entitled 
to  have  them  either  appropriated  or  secured,  according  to  cir- 
cumstances. 

^^  Little  is  to  be  met  with  in  the  books  upon  the  subject  of 
the  present  section,  and  the  practice  of  the  Court  of  Chancery 
respecting  it  has  not  been  uniform.  But  the  cases,  after  stated 
and  referred  to,  seem  to  authorize  the  following  conclusions : 

[^"  First,  where  a  legatee  has  a  vested  legacy  of  sterling  Roiesreipcct- 
money  or  of  stock,  whether  he  is  immediately  entitled  to  l^foj^*'*"^®*'* 
receive  the  whole  or  only  a  portion  of  the  interest  or  annual  Pint.' 
produce,  until  the  time  of  payment  of  the  principal  arrives,  he 
18  entitled  to  apply  to  the  Court  of  Chancery,  to  have  the 
legacy  separated  from  the  bulk  of  the  testator's  personal  estate, 
and  appropriated  by  investment  in  the  three  per  cent,  consols 
for  his  benefit,  until  the  payment  of  the  principal  (n). 

[["  Secondly,  the  same  rule  obtains,  where  the  legatee  takes  sceond. 
only  a  vested  life  or  other  less  estate  in  the  produce  of  a  legacy 
of  money  or  of  stock  (o). 

[^"  So  also  thirdly,  where  the  legatee  is  entitled  to  a  vested  Tbw. 
legacy  of  money  or  stock,  subject  to  the  life  interest  of  another 
person  {p). 

[["  Fourthly,  where  a  legacy  in  sterling  money  is  given  on  a  Powih. 
contingent  event,  and  not  any  interest  payable  in  the  mean 
time,  there  the  legatee  cannot  have  the  legacy  separated  from 
the  bulk  of  the  testator's  estate,  and,  strictly  speaking,  appro- 
priated^ because  it  cannot  be  ascertained  what  sum  of  stock 
will,  at  the  time  of  payment,  produce  the  exact  amount  of  the 
legacy  in  sterling  money ;  and  in  such  cases  it  is  the  practice 
of  the  Court  of  Chancery  to  order  the  fund  to  be  paid  to  the 

{>erson  entitled  to  the  residue,  he  giving  real  security  to  the 
egatee  for  the  payment,  when  the  contingency  happens  (y). 
[["  Fifthly,  the  same  rule  seems  to  apply,  for  the  same  rea-  Pifih. 

(/)  [Roper  on  Lec^acies,  vol.  i.  p.        (o)  [Ibid.,  and  see  Webber  v.  Web- 

793;  Bee  also  V.  VfmA,  on  £x.  and  ber^  1  Sim.  &  Stu.  311.] 
Adm.  vol.  ii.  p.  1106.]  (p)  \FuUen  v.  Smith,  5  Ves.  21 

(in)    [^Gawler  v.   Standerwick,  2  Roper  on   Legacies,  vol.  i.  p.  797 

Cox,  Ch.  Car.  15;  Roper  on  Lega-  Holland    v.  Hughet,   3  Mer.  685 

cies,  vol.  i.  p.  558.]  Roper  on  Legacies,  vol.  i.  p.  798 ; 

(n)  TGreen  v.  Figot,  1  Bro.  C.  C.  Houghton  v.   Franklin,    1   Sim.   & 

103;   Koper  on  Legacies,  vol.  i.  p.  Stu.  390J[ 

795 ;  Carey  v.  Askew,  2  Bro.  C.  C.        (9)  I  Webber  v,  Webber,  ubi  supra.'] 
59 ;  Roper  on  Legacies,  vol.  i.  p.  796.] 
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son,  to  a  legacy  of  sterling  money  vested^  but  not  payable  until 
a  future  day,  and  not  any  interest  payable  in  the  meantiiiie; 
as  where  a  legacy  is  given  to  A.  ten  years  after  testatrix's 
death,  as  in  the  case  of  Ferrand  v.  Prenticeijr).  Bat  where 
security  cannot  be  given,  or  is  refiised,  the  only  alternative 
seems  to  be  to  have  the  money  paid  into  the  Bank,  or,  in  other 
words,  invested  in  the  three  per  cents  {s). 
Sixth.  Q''  But,  sixthly,  where  a  contingent  or  future  legacy  is  given, 

not  in  sterling  money,  but  in  stocky  and  although  not  amy  in- 
terest is  payable  in  the  meantime,  there,  it  should  seem,  the 
rule  is  otherwise,  and  an  appropriation  will  be  directed ;  be- 
cause the  reason  against  appropriation,  before  stated  in  respect 
of  a  legacy  of  sterling  money,  does  not  apply,  since  the  actual 
amount  of  the  stock  does  not  vary,  though  its  market  value  be 
subject  to  fluctuation." — Ed.]] 
Paymenuo  Mr.  Wentworth  says  {t\  in  case  an  infant  be  of  the  age  of 
discretion,  to  wit,  fourteen  years,  he  holdeth  it  clear  that  the 
payment  of  a  legacy  to  him  made  will  stand  good,  whether  he 
who  makes  such  payment  have  any  acquittance  or  not,  for 
if  he  have  proof  of  the  payment,  he  is  well  enough  acquitted 
from  any  second  payment. 

And  he  thinks  on  demand  and  acquittance  tendered,  he 
ought  to  pay  it  to  an  infant  of  tender  years  in  presence  of  his 
guardian;  payment  according  to  the  testators  appointment 
being  the  matter  which  acquitteth  the  payer  (ti). 

And  Mr.  Gierke  says,  if  a  legacy  be  left  to  an  infant  under 
seven  years  of  age,  the  father,  or  next  of  kin,  shall  apply  to 
the  judge  before  whom  he  intends  to  sue  for  the  legacy,  and 
allege  that  such  a  person  deceased  made  his  will,  and  ap- 
pointed such  an  one  executor,  and  in  the  said  will  bequeathed 
unto  his  son,  being  an  infant  under  seven  years  of  age,  such 
a  legacy,  and  that  by  reason  of  such  age,  the  said  infant  hath 
not  a  person  able  and  fit  to  sue  for  the  same,  and  shall  implore 
the  office  of  the  judge  in  that  behalf,  and  request  that  curators 
be  assigned  to  the  infant  to  sue  for  and  recover  the  said  legacy 
from  the  executor ;  whereupon  the  judge  usually  assigned  such 
father  or  next  of  kin  to  be  curators  in  that  behalf  (:r). 

But  if  the  minor  is  above  seven  years  of  age,  the  judge  doth 
not,  ex  officio^  constitute  a  curator,  but  the  minor  is  to  choose 
one,  either  personally,  or  by  commission,  (as  in  case  where  he 
lives  at  a  great  distance,  or  otherwise),  or  sometimes  by  spe- 
cial proxy  under  his  hand  and  seal,  requesting  that  such  cu- 
rator may  be  assigned  by  the  judge  as  aforesaid  (y). 

And  if  the  executor,  on  suit  of  the  minor  by  such  curator  as 
aforesaid,  pay  to  the  curator  the  legacy  due  to  the  minor,  he 

(r)  [Amb.  273.]  (u)  Went  220,  221. 

(0  [Ferrand  v.  Prentice,  stated  in  (r)  1  Ought  357, 

Green  v.  Pigot,  1  Bro.  C.  C.  105.]  (y)  Ibid. 358— 360. 
(0  Went  219. 
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is  discharged  from  any  further  payment  thereof  to  the  minor  Payment  to 
when  he  comes  of  age,  although  the  curator  never  pay  it  to  the  *°""'"^' 
minor,  or  shall  become  insolvent ;  and  the  reason  is,  because 
he  pays  it  by  the  decree  of  the  judge.  And  therefore  it  is 
advisable  for  the  executor  not  to  pay  the  legacy  until  suit  hath 
been  commenced  against  him  by  the  curator,  and  he  the  said 
executor  hath  been  cited ;  and  then  let  him  offer  to  pay  the 
legacy  judicially,  that  is,  according  to  the  forms  of  the  court, 
and  the  same  being  entered  in  the  acts  of  the  judge,  the  exe- 
cutor is  discharged  (z). 

And  in  this  case  the  judge  is  not  wont,  nor  is  obliged,  to 
deliver  the  legacy  to  the  curator  for  the  use  of  the  minor,  until 
he  hath  given  caution  for  the  indemnity  of  the  judge  and  of 
the  executor  in  this  behalf,  and  for  the  payment  thereof  to  the 
minor  when  he  shall  come  of  age  (a). 

In  the  Court  of  Chancery,  in  the  case  of  BuUenw,  Allen  (&), 
T.,  28  Car.  2.  An  infant  exhibited  a  bill  by  his  guardian,  for 
a  legacy  of  lOOZ.  devised  to  him ;  the  defendant  by  his  answer 
confessed  the  legacy,  and  that  he  was  always  ready  to  pay  it^ 
so  as  he  might  be  lawfully  discharged,  which  the  plaintiff  by 
reason  of  his  infancy  could  not  do ;  and  therefore  insisted  that 
it  might  be  paid  without  interest.  Which  was  decreed  ac- 
cordingly, and  the  defendant  to  be  indemnified. 

And  in  the  case  of  Dyhe  v.  Dyke{c),  H.,  25  Car.  2.  Where 
l^acies  were  devised  to  infants  payable  at  a  certain  time, 
wnich  expired  during  their  infancy,  and  the  executor  refused 
to  pay  the  same  because  the  legatees  could  not  give  any  dis- 
cbarges by  reason  of  their  infancy,  it  was  decreed,  that  the 
master  should  put  out  the  money  at  interest  in  the  name  of  the 
guardian,  or  of  such  other  person  as  he  should  think  fit,  and 
that  the  defendant  should  be  indemnified  against  the  infants. 

In  the  case  of  Holloway  v.  Collins  (rf),  H.,  26  &  27  Car.  2. 
A  legacy  of  125/.  was  given  to  the  plaintiff,  being  but  ten 
years  old,  and  at  that  age  was  paid  to  the  plaintiff's  father 
who  died  insolvent.  This  was  held  by  the  lord  keeper  to  be 
good  payment ;  but  the  attorney-general  urged  very  much  the 
ill  consequence  of  this,  for  the  law  must  be  the  same  if  it  were 
1000/.  and  extends  to  other  cases  of  like  nature,  not  to  legacies 
only ;  and  said,  that  the  executor  ought  to  have  sued  in  this 
court  to  have  paid  it.  And  the  lord  keeper  said,  it  may  be  so 
where  the  legacy  will  bear  the  charge  of  suit,  but  not  otherwise. 
But  the  executor  having  taken  a  bond  to  save  him  harmless, 
it  was  decreed  that  he  should  pay  it  over  again,  for  he  had  paid 
it  at  his  own  peril. 

But  in  the  case  of  Strickland  v.  Hudson{e),  £,,  7  Anne, 
Lord  Chancellor  Cowper  said,  that  the  Master  of  the  RollS| 

(jr)  1  Ought.  362,  363.  (c)  Cha.  Ca.  Finch.  95. 

la)  Ibid.  363.  (d)  1  Cha.  Ca.  245. 

(b)  Cha.  Ca.  Fmch.  264.  (e)  Ibid.  168. 
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Pasracat  te  who  had  longer  experience  than  himself,  would  nefcr  iSitm  a 
**^*^^*^  child's  legacy  to  be  paid  to  the  father  or  mother  upon  any 
security  whateveri  by  reason  of  the  strife  it  might  occasion  in 
a  fiimily. 

And  in  the  case  of  DagUy  v.  Tottferry  (/),  M.,  1715,  a 
legacy  of  100/.  was  devised  to  an  infant  of  about  ten  years  of 
age ;  the  executor  paid  this  legacy  to  the  father,  and  took  his 
receipt  for  it.  When  the  infant  came  of  age,  his  father  told 
him  he  had  received  the  legacy,  but  could  not  pay  it  him  im- 
mediately, and  said  he  would  not  have  him  trouble  the  exe- 
cutor, for  he  would  give  it  him.  The  son  rested  satisfied  with 
this  for  about  fourteen  or  fifteen  years,  and  his  father  and  he 
having  carried  on  a  joint  trade  together,  became  bwakropts. 
This  legacy  of  100[.  being  amongst  other  things  assigned  by 
the  commissioners  for  the  benefit  of  the  creditors,  the  assignee 
brought  a  bill  against  the  executor  for  an  account  and  pay- 
ment of  this  legacy.  The  defendant  insisted  on  the  extreme 
hardship  of  his  case  if  he  should  be  obliged  to  pay  the  legacy 
over  again,  that  he  had  justly  paid  it  to  the  father  whilst  bte 
was  in  good  circumstances,  and  that  if  application  had  been 
made  sooner  he  might  have  had  his  remedy  over  against  the 
father,  that  the  father  was  by  nature  guardian  to  his  child, 
and  that  formerly  payment  to  him  was  allowed  to  be  good. 
The  Lord  Chancellor  said,  that  if  the  father  had  not  maae  the 
son  such  promise  of  recompence,  and  the  son  had  acauiesced 
all  that  time,  the  case  might  have  been  more  doubtml ;  but 
this  promise  of  the  father  drew  him  to  forbear  applying  to  the 
executor  sooner,  and  since  the  father  had  not  and  could  not 
now  make  good  his  promise,  being  a  bankrupt,  the  reason  of 
the  son's  forbearance  was  at  end ;  be  thought  the  rule  of  this 
court  in  not  sufiering  parents  to  receive  their  children's  legacies 
was  founded  on  very  good  reason,  and  therefore  lest  hereafter 
this  case  should  be  cited  as  a  precedent,  when  the  circumstances 
attending  it  might  be  forgot,  and  to  discountenance  and  deter 
others  from  paying  such  legacies  to  the  parents  (though  he 
did  not  deny  the  hardship  of  that  particular  case),  he  decreed 
for  the  plaintiff  against  the  executor. 

[[It  may  now  be  considered  as  a  general  rule,  since  the  case 
of  DagUy  v.  ToUferry,  cited  above,  that  where  a  legacy  is 
left  to  an  infant  the  executor  cannot  with  safety  pay  it  to  the 
child  or  to  another  for  his  benefit,  at  least  so  is  the  opinion  of 
Mr,  Roper  (g). 

[[The  propriety  of  admitting  parol  evidence  in  this  case  was 
questioned  by  Lord  Alvanley  in  Cooper  \.Tkomton{h). — Ed.]] 

Phillips  V,  Paget  (i),  Nov.  11,  1740.  Mrs.  Paget  by  her 
will  gives  a  legacy  of  lOOZ.  to  each  of  the  three  children  of 

(/)  1  Abr.  Cas.  Eq.  300 ;  3  Bac.        (A)  [3  Bro.  C.  C.  97.] 
Abr.484.  (0  2AtL80. 

(g)  [White's  edit,  vol.  \.  i[j,  te^-l 


Mr.  PhillipSi  and  makes  the  defendant  her  executor,  leaving  him  Payment  to 
the  bulk  of  her  estate,  provided  he  pays  the  three  legacies  of  *°  ^^^^' — 
100/.  within  a  year  after  her  death,  pursuant  to  her  wul.     The 
defendant,  within  the  time,  pays  to  the  children's  own  hands, 
their  legacies.    The  eldest  of  them  was  sixteen  years  old  at 
the  time,  the  next  fourteen,  and  the  youngest  nine  only.    And 
in  his  answer  he  denies  that  he  knows  this  money  ever  came 
to  the  father's  hands.     But  the  children  have  now  brought 
their  bill  against  the  defendant,  to  be  paid  their  several  lega- 
cies, suggesting  that  their  father  had  embezzled  the  money 
paid  by  the  defendant  during  their  infancy,  and  is  insolvent  s 
and  that  this  was  a  fraudulent  payment  to  the  father,  and 
therefore  it  must  be  paid  over  again.     Lord  Hardwicke  asked 
the  counsel  for  the  defendant  if  they  knew  any  instance  where 
an  executor  paying  so  large  a  sum  as  100/.  into  the  hands  of 
minors,  had  been  allowed  such  payments ;  indeed,  in  cases 
where  the  legacies  have  been  very  small,  the  payment  has 
been  allowed  by  the  court.    But  in  this  case,  notwithstanding 
the  sum  is  above  100/.  yet  as  the  payment  by  the  executors  to 
the  children  themselves  is  so  fullv  proved,  and  not  at  all  con* 
troverted  by  the  plaintiffs,  and  their  losing  the  benefit  of  it  is 
owing  to  the  negligence  and  insolvency  of  the  father,  I  will  not 
strain  the  rules  of  this  court  to  make  the  executor  pay  it  over 
again,  especially  as  he  made  this  payment  to  save  a  forfeiture, 
it  being  an  express  condition  of  his  own  taking  under  the  will 
that  he  should  discharge  their  legacies  within  a  year  after 
Mrs.  Paget's  death.     But  the  next  day  the  Lord  Chancellor 
said,  that  upon  looking  into  the  cases,  he  found  this  a  very 
doubtful  point,  and  unless  the  defendant  will  agree  to  give  the 
plaintiffs  something,  he  would  not  determine  it  without  taking 
time  to  consider  it.  The  defendant,  upon  this  recommendation 
of  the  court,  agreed  to  pay  in  50/.  to  be  divided  between  the 
three  plaintiffs,  and  each  side  were  to  abide  by  their  costs,  and 
it  was  made  part  of  the  decree  that  the  50/.  was  paid  by  con- 
sent of  all  parties.     And  his  lordship  directed  each  of  the 
plaintiffs,  upon  receiving  their  respective  shares,  to  release 
their  legacies  under  the  will.    The  case  of  Daglei/y.TollferrVf 
he  said,  must  have  had  some  other  circumstances,  for  the  rule 
is  laid  down  too  strictly,  that  in  all  cases  where  executors  pay 
infants'  legacies  to  their  fathers,  in  order  to  deter  executors 
from  such  pavments,  it  shall  be  paid  over  again.    Lord  Cow* 
per  confirmed  the  decree  of  the  Master  of  the  Rolls  in  that 
case,  but  he  seemeth  to  have  had  a  remorse  of  judgment  at 
the  time ;  for  in  the  register's  ofHce  it  appears  his  lordship 
ordered  the  deposit  to  be  divided  between  tne  parties. 

And  in  the  case  of  Rotheram  v.  FanshaWy  March  Sd, 
1748  (A),  Lord  Hardwicke  said,  arguendo^  that  where  a  suit  is 
instituted  in  the  spiritual  court,  for  an  infant's  legacy,  by  a 

Qi)  3Atk.629. 
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father,  to  have  it  paid  into  his  hands,  the  court  will  grant  an 
injunction ;  because  it  will  not  allow  the  infant's  money  to 
come  into  the  fiuher's  hands. 

QSuch  being  the  rule  of  law  respecting  the  invalidity  of 
pajrments  made  to  infant's  executors,  who  were  desirous  of 
being  discharged  from  their  office,  procured  bills  to  be  filed 
against  them  by  the  legatees,  in  order  to  dispose  of  those  par- 
ticular legacies  under  the  direction  and  indemnity  of  a  court 
of  equity.     To  remedy  this  inconvenience,  it  was  enacted  by 
u  *2Ji;^^  36  Geo.  3,  c.  52,  s.  32,  *'  That  where,  by  reason  of  the  infimcy, 
UcKkseu.  or  absence  beyond  the  seas,  of  any  person  entitled  to  any 
£  il£y'    Icg^Jy  Of  ^  ^^^  residue  of  any  personal  estate,  or  any  part 
ilrtlfiw  lut  thereof,  chargeable  with  duty  by  virtue  of  this  act,  the  person 
Md  laid  Mt '  or  persons  having  or  taking  the  burthen  of  any  will  or  testa- 
cJmu.''''^  mentary  instrument,  or  the  administration  of  such  personal 
estate,  cannot  pay  such  legacy  or  some  part  thereof,  luthougfa 
he,  she,  or  they  may  have  e&cts  for  that  purpose,  or  cannot 
pay  such   residue  or  some  part  thereof,  although  he,  she, 
or   they  may  have    the    same,  or    some   part    thereof,  in 
his,  her,  or  their  hands,  it  shall  be  lawful  for  such  person  or 
persons  to  pay  such  legacy,  or  residue,  or  any  parts  or  part 
thereof  respectively,  or  any  sum  or  sums  of  money  on  account 
thereof,  after  deducting  the  duty  chargeable  thereon,  into  the 
Bank  of  England,  with  the  privity  of  the  accountant  general 
of  the  Court  of  Chancery,  to  be  placed  to  the  account  of  the 
person  or  persons  for  whose  benefit  the  same  shall  be  so  paid ; 
for  payment  of  which  money  the  said  accountant  general  shall 
give  his  certificate  as  usual  in  such  cases,  on  production  of  the 
certificate  of  the  commissioners  of  stamps,  that  the  duty  thereon 
has  been  duly  paid ;  and  such  payment  into  the  Bank  shall  be 
a  sufiici^nt  discharge  for  the  money  so  paid  in,  provided  the 
duty  be  also  paid  thereon  as  aforesaid ;  and  such  money  when 
paid  in  shall  be  laid  out  by  the  said  accountant  general,  widi- 
out  any  formal  request  for  that  purpose,  in  the  purchase  of 
three  pounds  per  centum  consolidated  annuities,  which,  with 
the  dividends  thereon,  shall  be  transferred  and  paid  to  the 
person  or  persons  entitled  thereto,  or  otherwise  applied  for  his 
or  their  benefit,  on  application  to  the  Court  of  Chancery,  by 
petition  or  motion,  in  a  summary  way  (/)." — Ed.]] 
In  what  Case      By  the  civil  law  a  testator  cannot  enjoin  his  executor  to 
!him?e?r      p^y  interest  for  the  nonpayment  of  a  legacy.    And  though 
fromTim"**  interest  or  usury  be  only  forbidden  by  the  civil  law  beyond 
such  a  sum,  yet  it  being  entirely  prohibited  by  the  canon  law, 
it  follows,  d  fortiori,  that  he  cannot  do  it  by  that  law(m). 

And  by  the  laws  of  this  realm,  the  receiving  of  interest  for 
money  was  for  a  long  time  prohibited :  but  afterwards,  firom 
the  unreasonableness  of  the  thing  itself,  and  the  inconvenience 
thereof  to  society,  these  restrictions  vanished  by  degrees,  and 

(/)  [See  on  ihia  sUtate,  WliopKam       (m^^  ^iL  Par.  342. 
r.  WnlgficU,  4  Yes.  630-1 
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it  became  lawful  to  receive  interest  within  certain  bounds  pre- 
scribed by  the  legislature ;  and  as  in  other  matters,  so  also  in 
the  case  of  legacies,  the  courts,  both  ecclesiastical  and  tem- 
poral, have  allowed  interest  to  be  paid  for  legacies  withheld 
in  certain  instances.    And,  generally,  it  is  said,  if  a  legacy  be  ^**J[Je^J,*^„ 
bequeathed  to  be  paid  divers  years  after  the  testator's  death,  infant,  where 
this  difference  is  to  be  observed ;  if  the  day  were  given  in  "^'* 
favour  of  the  legatee  being  an  infant,  who  could  not  safely 
receive  it  any  sooner,  then  he  shall  have  the  profit;  but  if  the 
respite  was  in  favour  of  the  executor,  then  the  legatee  shall 
have  the  bare  legacy  without  interest  (n). 

[[The  general  rule  is,  that  where  a  time  of  payment  is  named 
by  testator,  legacies  will  not  carry  interest  before  the  arrival 
of  that  time. — Ed.] 

Butler  V.  Freeman^  June  22,  1743  (o).  The  grandfather 
of  the  plaintiff,  by  will,  after  directing  his  debts  and  legacies 
to  be  paid,  gives  all  the  rest  and  residue  of  his  personal  estate 
to  his  grandson,  the  plaintiff,  at  his  a^e  of  twenty-one,  and  if 
he  die  before  that  age,  then  to  the  defendant.  Freeman,  whom 
he  makes  his  executor.  The  plaintiff  brought  his  bill  for  the 
interest  of  the  residue,  to  be  paid  to  him  during  his  infancy. 
The  defendant.  Freeman,  by  his  answer  insisted,  that  the 
plaintiff  is  not  entitled  to  it,  unless  he  attains  his  age  of  twenty- 
one,  but  that  it  ought  to  accumulate :  and  if  the  plaintiff  dies 
before  twenty-one,  that  it  will  equally  belong  to  the  defendant 
with  the  residue.  The  father  of  the  plaintiff  insisted,  that  the 
residue  must  be  confined  to  what  the  testator  left  at  the  time 
of  his  death,  and  that  the  interest  made  after  his  death  ought 
to  be  considered  as  an  undisposed  part,  and  go  to  him  as  next 
of  kin  to  the  testator,  according  to  the  statute  of  distribution : 
or  if  the  court  should  be  against  him  in  this  point,  that  then 
he  is  entitled  to  receive  it  for  the  maintenance  of  the  plaintiff. 
By  the  Lord  Chancellor  Hardwicke:  ''  I  am  of  opinion, 
that  the  plaintiff  is  not  entitled  to  the  interest  that  arises  from 
this  residue ;  and  though  the  words  rest  and  residue  must  be 
confined  to  what  shall  be  found  at  the  death  of  the  testator, 
after  his  debts,  funeral  expenses,  and  legacies  are  paid,  yet 
that  the  interest  ought  to  accumulate  till  the  plaintiff  arrives 
at  his  age  of  twenty-one,  and  as  often  as  it  amounts  to  a  com- 
petent sum  to  be  placed  out  by  a  trustee  appointed  by  the 
master.  I  am  not  quite  so  clear  how  the  interest  would  go, 
if  the  accident  should  happen  of  the  plaintiff's  dying  before 
twenty-one,  whether  to  the  representative  of  the  plaintiff,  or 
to  the  defendant.  Freeman:  but  that  is  not  necessary  to  be 
inquired  into  at  this  time.  As  to  the  father's  claim,  I  am  of 
opinion  he  has  no  right  to  the  interest,  because  the  testator 
has  given  all  the  rest  and  residue  of  his  personal  estate,  so  that 
he  cannot  be  said  to  have  left  any  part  undisposed^  and  con- 

{n)  Went.  352.    [See  the  case  of    Cases  in  Chancery,  92.] 
mwn  V.  iSofu/ert,  Bunb.  240 ;  Select        (o)  3  Atk,  5S. 


510  taamH—PaymeiU  af  Ufmeku 

sequently  can  have  no  title  to  it  as  next  of  km  under  die 
It  iMk«i  BO  statute  of  distribution.  For  as  the  derue  tf  ike  raidm  ig 
^lH'u!^}'  contingent 9  it  not  vesting  till  the  grandMnni^  agt  mf  HDemtf-cmtf 
w  f  cM«d.  ^^0  interest  is  so  likewise^  and  must  accsammkUm  im  tie  aaos- 
time:  nor  can  the  father  by  the  roles  of  this  eourt  eDthie  Um- 
self  to  it  as  maintenance  for  the  infimt,  becinip  k  is  gifcn 
by  a  grandfather  to  a  grandson  upon  a  oontingeiiey  of  attafaimg 
his  age  of  twenty-one ;  and  as  nothing  is  said  how  die  prodnee 
of  it  shall  be  applied,  he  is  not  entitkd  as  a  grandaoD  to  be 
maintained  out  of  the  produce.  The  law  of  nature  oU^ges 
only  fathers  to  maintain  their  children ;  and  umletg  tie  cInUj 
from  the  mean  circumstances  of  the  parent^  is  in  danger  ejf 
]}erishing  for  want,  the  court  will  not  direct  the  inierest  thai 
shall  be  made  of  a  contingent  legacy  to  be  applied  for  thai 
purpose :  so  that  unless  the  parent  is  totally  incapaUe,  or 
under  particular  circumstances,  as  having  a  numerous  fiumly 
of  children,  and  is  bordering  upon  necessity,  the  law  (^  the 
land  and  of  nature  make  it  incumbent  on  the  parent  to  main- 
tain his  child.  In  the  case  of  Acherley  t.  Vemon^p),  where 
the  testator,  Mr.  Vernon,  had  left  6000/.  to  the  pliundfi^  his 
niece,  to  be  paid  to  her  at  her  age  of  twenty-one,  and  she 
insisted  that  the  interest  of  this  money  ought  to  be  allowed 
for  her  maintenance ;  Lord  Macclesfield  was  of  opinion,  that 
the  interest  in  that  cause  ought  to  follow  the  prindpal,  for  it 
was  a  vested  legacy,  and  payable  at  twenty-one.  But  there  it 
was  a  sum  of  money  separated  and  detached  from  the  rest  of 
the  estate,  and  a  vested  legacy ;  here  it  is  a  contingent  one, 
and  not  a  specific  sum,  but  of  the  residue  of  his  personal 
estate,  which  makes  a  difference  between  the  cases ;  and  the 
father  likewise  in  the  present  case  possessed  of  a  good  estate, 
and  in  considerable  circumstances.  Therefore  his  lordship 
decreed  the  interest  which  has  arisen  upon  the  residue  of  the 
testator's  personal  estate  since  his  death,  or  which  may  arise, 
to  be  pnicl  into  the  hands  of  a  trustee,  to  be  laid  out  in  real 
or  government  securities  as  often  as  it  shall  amount  to  a  com- 
petent sum. 

Heath  V.  Perry,  July  3,  1744  (/y).  The  testator  by  his 
will  gave  lOOOZ.  a-picce  to  five  brothers  and  sisters  (but  who 
were  no  relations  to  him),  to  be  paid  to  them  at  their  respec- 
tive ages  of  twenty-one,  in  case  they  should  respectively  attain 
that  affe,  and  not  otherwise ;  and  if  any  of  them  should  happen 
to  die  oefore  they  attain  their  respective  ages  of  twenty-one, 
that  then  and  in  such  case  the  legacy  or  legacies  of  10002.  so 
given  to  them  respectively  shall  be  void.  The  legatees  brought 
a  bill  for  interest  on  their  levies.  By  Lord  Hardwicke: 
Cases  of  this  kind  how  far  a  legatee,  who  is  not  entitled  to 
the  pajnnent  of  the  legacy  immediately,  shall  have  interest  in 
the  meantime,  depend  upon  particular  circumstances.  Some 
{p)  I  ?•  ^m.  788.  iq)  3  Atk.  101. 
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upon  reladonship,  some  upon  the  necessities  of  legatees,  and 
most  of  them  upon  the  particular  penning  of  wills ;  and  there 
is  hardly  one  case  which  can  be  cited  that  is  a  precedent  for 
another.  Some  things  are  certain  in  these  cases;  for  if  a 
legacy  is  given  generally  at  marriage,  or  at  twenty-onOi  then 
the  vesting  and  time  of  payment  are  the  same,  and  shall  not 
Test  till  marriage  or  twenty-one.  To  go  one  step  further; 
where  a  legacy  is  actually  vested,  as  if  given  to  an  infant  pay- 
aUe  at  twenty-one,  yet  it  shall  not  carry  interest,  unless  som^ 
thing  is  said  in  the  will  that  shows  the  testator's  intention  to 
give  interest  in  the  meantime.  But  all  these  cases  are  subieei 
to  this  exception^  if  it  is  in  the  case  of  a  child;  for  then  tat  m 
testator  give  it  haw  he  will,  either  at  twenty-one,  or  at  nutr^ 
riage,  or  payable  at  twenty-^me,  or  payable  at  marriage^  and 
the  child  has  no  other  provision,  the  court  will  give  interest  by 
way  of  maintenance,  for  they  will  not  presume  the  fether  so 
unnatural  as  to  leave  a  child  destitute.  But  in  the  present 
case  the  legatees  are  mere  strangers  to  the  testator;  and 
nothing  shsdl  be  taken  out  of  the  estate  for  their  benefit 
during  their  nonage. 

A  legacy  payable  at  any  given  time  whatsoever  does  not  carry 
interest  tul  that  time,  whether  it  is  a  vested  interest  or  not :  the 
time  of  payment  must  govern  the  commencement  of  interest, 
with  this  dQfierence  only,  that  a  legacy  given  by  a  parent  to  a 
child  shall  carry  interest  from  the  death  of  the  testator,  on  ac- 
count of  the  obligation  attaching  on  the  person  who  gives  it  to 
|>rovide  a  maintenance  for  his  child(r).  But  there  is  no  exception 
in  favour  of  a  wife,  as  for  a  child,  to  the  rule,  that  a  legacy  does 
not  bear  interest  before  it  is  payable  {s).  But  where  legacies 
were  devised  payable  out  of  money  due  on  mortgage,  when  the 
same  should  be  recovered,  interest  at  the  rate  of  4/.  was  decreed 
firom  the  death  of  the  testator,  and  it  was  held  not  to  depend 
on  the  time  when  the  money  was  recovered  (0* 

[[In  these  cases  the  time  of  payment  is  named  by  the  tea-  if  interctt  be 
tator ;   but]]  supposing  interest  to  be  due,  another  question  w£t%me  it; 
arises,  from  what  time  the  interest  shall  accrue.    Concerning  '^^^ 
which,  in  the  case  of  Jolliffe  v.  Crew^  E.,  1701  (te),  it  was  de- 
termined as  follows :  viz.  If  a  legacy  be  devised  generally, 
and  no  time  ascertained  for  the  payment,  and  the  legatee  be 
an  in&nt,  he  shall  be  paid  interest  from  the  expiration  of  the 
first  year  after  the  testator's  death ;  but  it  seems  a  year  shall 
be  allowed,  for  so  long  the  statute  of  distribution  allows  before 
the  distribution  be  compellable,  and  so  long  the  executor  shall 
have,  that  it  may  appear  whether  there  be  any  debts.     But  if 
the  legatee  be  of  full  age,  he  shall  only  have  interest  from  the 
time  of  his  demand  after  the  year;  for  no  time  of  payment 
being  set^  it  is  not  payable  but  upon  demand,  and  he  shall  not 

(r)  iCrickettY.  2><% J  3  Ves.  10 ;  (0  [TTocn/ v.  Pencyr%]  13  Ves.  325. 
ITyrrtU  v.  Tyrrdl,^  4  Ves.  1.  (u)  2  SiOk,  415 ;  Pwc,  Clwu  W\. 

(0  Btent  V.  Balmwm,  12  Ves.  46h 
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have  interest  but  from  the  time  of  his  demand :  otherwise  it  ii 
in  case  of  an  infant^  because  no  laches  are  impoted  to  him. 
But  where  a  certain  legacy  is  left  payable  at  a  day  ceituDj  it 
must  be  paid  with  interest  from  that  day. 

And  in  the  case  of  Maxwell  v.  WettenhaU,  T.,  1723(«),  the 
following  points  were  resolved:  1,  If  one  gires  a  Imwy 
charged  upon  land,  which  yields  rents  and  profits,  and  there 
is  no  time  of  payment  mentioned  in  the  will,  the  legacy  shall 
carry  interest  from  the  testator's  death,  because  the  land  j^elds 
profit  from  that  time.  2.  But  if  a  legacy  be  given  out  of  a 
personal  estate,  and  no  time  of  payment  mentioned  in  the 
will,  this  legacy  shall  carry  interest  only  from  the  end  of  the 
year  after  the  death  of  the  testator.  3.  If  a  legacy  be  given, 
charged  upon  a  dry  reversion,  here  it  shall  carry  interest  only 
from  a  year  after  the  death  of  the  testator,  a  year  being  a 
convenient  time  for  sale.  4.  If  a  legacy  be  given  out  m  a 
personal  estate,  consisting  of  mortgages  carrying  interest,  or 
of  stocks  yielding  profits  half-yearly,  it  seems  in  this  case  the 
legacy  shall  carry  interest  from  the  death  of  the  testator. 
5.  If  a  legacy  be  brought  into  court,  and  the  legatee  hath 
notice  of  it,  so  that  it  is  his  fault  not  to  pray  to  have  the 
money,  or  that  the  money  should  be  put  out,  the  legatee  in 
such  case  shall  lose  the  interest  from  the  time  the  money  was 
brought  into  court ;  but  if  the  money  was  put  out,  the  legatee 
shall  have  the  interest  which  the  money  put  out  by  the  court 
did  yield. 

As  to  the  quantum  of  interest,  the  determinations  have  been 
various.  In  the  case  of  Guillam  v.  Holland j  October  14th, 
1741  (x),  Lord  Hardwicke  said,  where  a  portion  is  charged 
upon  land,  and  the  will  doth  not  mention  interest,  the  court 
will  not  give  any  more  than  4/.  per  cent.,  though  the  legal 
interest  is  5L  per  cent, :  and  this  rule  hath  also  been  extencted 
to  the  cases  of  legacies  and  portions  charged  upon  personal 
estate. 

In  the  case  of  Incledon  v.  Nortkcote,  March  2nd,  1746  (y ), 
Lord  Hardwicke  said  at  first,  as  no  more  had  been  allovred 
for  many  years  than  4Z.  per  cent,  interest  to  children  for  main- 
tenance, he  did  not  care  to  break  through  the  rule :  but  after- 
wards, in  consideration  of  the  interest  of  money  being  altered 
lately,  mortgages  being  then  at  4}/.  per  cent.,  and  several  at 
51.  per  cent,,  he  ordered  the  children  should  have  4}/.  interest 

In  Bryant  v.  Speke,  December  6th,  1748  («),  Lord  Hard- 
wicke said,  the  general  rule  is  that  legacies  out  of  real  estate 
carry  1/.  per  cent,  lower  than  legal  interest ;  but  if  out  of 
personal  estate,  because  of  the  higher  interest  of  money  than 
land,  it  shall  carry  the  legal  interest,  unless  particular  circuoH 
stances  induce  the  court  to  vary  therefrom  ;  and  this^  he  siddi 

»  2  P.  Wms.  26.  (y)  3  Atk.  438. 

[x)  2  Atk,  343.  (jr)  1  Ves.  171. 
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was  in  conformity  to  the  ecclesiastical  court,  which  gives  legal 
interest  upon  legacies  out  of  personal  estate. 

In  Beckford  v.  Tobin^  November  4th,  1749  (a),  it  was  said 
by  the  Lord  Chancellor  Hardwicke,  that  in  general  the  court 
exercises  as  large  a  discretion  as  to  the  rate  of  interest  upon 
legacies,  where  interest  is  not  particularly  given,  as  in  any 
case,  and  that  it  is  difficult  to  reduce  it  to  a  certain  rule.  The 
most  general  rule  hath  been,  between  interest  of  legacies 
charged  on  land  and  on  personal  estate ;  and  where  nothing 
more,  the  court  has  said  that  land  never  produces  profit  equal 
to  the  interest  of  money,  and  will  follow  the  course  of  things, 
and  give  interest  where  charged  on  land,  \L  per  cent,  lower 
than  the  legal  interest.  So  it  was  when  the  legal  interest  was 
at  6/. ;  but  in  general,  where  a  legacy  is  out  of  personal  es- 
tate, the  court  gives  5/. ;  and  unless  that  is  taken  to  be  a  sort 
of  rule,  there  will  be  no  distinction  between  them.  Never- 
theless in  the  present  case,  the  fund  out  of  which  the  interest 
was  to  arise,  yielding  no  more  than  4Z.,  the  court  allowed  but 
4eLper  cent. 

Sitwell  V.  Bernard  (J).  The  general  rule  is,  that  legacies 
(where  no  interest  is  given  by  the  will)  shall  carry  interest  at 
4/.  per  cent,  only  from  the  end  of  a  year  after  the  death  of 
the  testator  (except  where  it  is  given  by  way  of  maintenance), 
though  the  fund  produces  more. 

Ferrers  v.  Ferrers,  M.,  1 733  (c).  The  Countess  Dowager  immst  oo 
of  Ferrers  was  by  settlement  and  will  of  her  late  husband  ^""■*****' 
Earl  Robert,  entitled  to  a  jointure  estate  of  1000/.  a  year,  but 
was  kept  out  of  possession  by  Earl  Washington,  the  son  of 
Earl  Robert  by  a  former  venter,  and  now  insisted  upon  the 
arrears  and  interest  from  the  time  of  her  husband's  death, 
comparing  it  to  the  case  of  arrears  of  an  annuity  or  rent- 
charge,  which  are  decreed  to  be  paid  with  interest.  By 
Talbot,  Lord  Chancellor :  "  The  arrears  of  an  annuity  or 
rent-charge  are  never  decreed  to  be  paid  with  interest  but 
where  the  sum  is  certain  and  fixed :  and  also  where  there  is 
either  a  clause  of  entry  or  nomine  pcents,  or  some  penalty  upon 
the  grantor  which  he  must  undergo  if  the  grantee  sued  at  law, 
and  which  would  oblige  him  to  come  into  this  court  for  relief, 
which  the  court  will  not  grant  but  upon  equal  terms,  and  those 
can  be  no  other  but  decreeing  the  grantor  to  pay  the  arrears, 
with  interest  for  the  time  during  which  the  payment  was  with- 
held ;  but  interest  for  the  rents  and  profits  of  an  estate  was 
never  decreed  yet,  the  same  being  entirely  uncertain.  And 
though  it  may  be  said  that  the  lady  is  entitled  to  an  estate  of 
1000/.  a  year,  yet  that  is  not  sufficiently  certain,  being  only  a 

(o)  1  Ves.  308 ;  ITreves  v.  Towns-  Roper  on  Legacies,  vol.i.  c.  20,  s.  xv. 

hend,  1  Bro.  C.  C.  384,   Lord  Thur-  White's  edit] 

low.]  (c)  Cas.  Talb.  2 ;  [2  Roper  on  Le- 

(P)  6  Yes. 520  [Lord  Eldon.    See  gacies,  308,  White's  edit] 
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perception  of  the  profits  of  an  estate,  which  are  not  to  be  paid 

at  any  one  certain  time,  but  only  as  the  tenants  of  the  land 

bring  them  in,  some  at  one  time,  some  at  another." 

MainieniDce       Reunesey  V.  Parrot^  M,,  16  Car,  2  {d).    A  lesacy  was  made 

tj^.^ow'nir  payable  at  the  age  of  twenty-one  years.     The  legatee  by  his 

tobeauowed.  guardian  brought  a  bill  against  the  executor  for  maintenanoei 

suggesting  that  he  had  none.    The  executor  demurred,  for 

that  the  pfaintifT  was  under  age,  and  the  legacy  was  not  pay« 

able  till  twenty-one,  and  therefore  no  cause  of  suit :  but  the 

demurrer  was  over-ruled. 

Harvey  v.  Harvey^  E.  17SS  {e).  The  testator  being  seised 
of  a  real  estate,  and  possessed  of  a  personal  estate,  and  having 
several  children,  deviseth  all  his  real  and  personal  estate  to 
his  eldest  son,  charging  the  same  with  1000/.  a  piece  to  all 
his  younger  children,  payable  at  their  respective  ages  of 
twenty-one :  but  in  the  will  no  notice  is  taken  of  maintenance 
for  the  younger  children  in  the  mean  time.  The  younger 
children  bring  their  bill  in  order  to  recover  interest  or  some 
maintenance  during  their  infancy.  Upon  which  the  master 
of  the  rolls  decreed  that  the  younger  children  should  recover 
maintenance.  He  observed,  that  these  being  vested  legaciesi 
and  no  devise  over,  it  would  be  extremely  hard  that  the  chil- 
dren should  starve,  when  entitled  to  so  considerable  legacies, 
for  the  sake  of  their  executors  or  administrators,  who  in  case 
of  their  deaths  would  have  the  said  legacies.  That  in  this 
case  the  court  would  do  what  in  common  presumption  the 
father  (if  living)  would  and  ought  to  have  done,  which  was 
to  provide  necessaries  for  his  children.  That  a  court  of 
equity  would  make  hard  shifts  for  the  provision  of  children ; 
as  where  younger  children  were  left  destitute,  and  the  eldest 
an  infant,  equity  would  make  such  a  liberal  allowance  to  the 
guardian  of  the  eldest,  as  that  he  might  thereout  be  enabled 
to  maintain  all  the  children ;  and  for  the  same  reason  the 
court  would  likewise  take  a  latitude  in  this  case,  that  since 
interest  was  pretty  much  in  the  breast  of  the  court,  though 
the  will  were  silent  with  regard  to  that,  yet  it  should  be  pre* 
sumcd  that  the  father,  who  gave  these  legacies,  intended  they 
should  carry  interest  if  the  estate  would  bear  it ;  for  every  one 
must  suppose  it  to  have  been  the  intention  of  the  father  Uiat 
his  children  should  not  want  bread  during  their  in&ncy. 
That  for  this  reason  it  had  been  held,  that  though  a  legacy 
were  devised  over  in  case  of  the  legatee's  dying  before  twenty- 
one,  yet  the  infant  legatee  ought  to  have  interest  allowed  him 
during  his  infancy,  in  order  for  his  maintenance,  with  this 
difference  only,  that  where  the  estate  has  appeared  to  be 
small,  the  court,  in  whose  discretion  it  always  lies  to  deter- 
mine the  quantum  of  interest,  has  ordered  the  lower  interest. 

{d)  1  Chs.  Ca.  60.  Legacies,  vol  ii.  c.  20,  8.  iv. 

{e)  2  P.  Wmi.  21.  f^^Ho^  «a   «ditl 


(KS  f  Uja( — Payment  of  Legacies.  51 6 

And  it  seemeth  that  if  one^  not  a  parent,  gives  a  legacy  to  an  Mtinteuoee 
infant,  payable  at  twenty-one,  without  any  devise  over,  and  uon,  bo^ftr 
the  infant  has  nothing  else  to  subsist  on,  the  court  will  order  <o'>*«>»»^«'» 
part  of  this  legacy,  in  order  to  provide  bread  for  the  infant, 
to  be  paid  presently,  allowing  interest  for  the  same  to  the 
person  paying  it,  out  of  the  remaining  principal,  though  this 
is  done  very  sparingly. 

M.,  1684,  Barlow  v.  Grant  (/).     Upon  a  bill  for  100/.  le-  ^{|*[j;f^;j, 
gacy  given  to  a  child,  the  defendant  insisted  upon  an  allowance  princima  to 
of  16/.  a  year  for  keeping  the  legatee  at  school.     It  was  objected  fn,©.    *" 
that  only  the  bare  interest  of  the  money  ought  to  have  been 
expended  in  his  education,  and  not  to  have  sunk  the  principal, 
as  in  this  case  the  defendant  had  done.     But  the  Lord  Keeper 
thought  it  fit  and  reasonable  to  be  allowed;  and  said,  the  money 
laid  out  in  the  child's  education  was  most  advantageous  and 
beneficial  for  the  infant,  and  therefore  he  should  make  no  scru- 
ple of  breaking  into  the  principal,  where  so  small  a  sum  was 
devised,  that  the  interest  thereof  would  not  suffice  to  give  the 
leffatee  a  competent  maintenance  and  education;  but  in  case  of 
a  legacy  of  1000/.,  or  the  like,  there  it  might  be  reasonable  to 
restrain  the  maintenance  to  the  interest  of  me  money. 

[[The  court  is  averse  to  breaking  in  upon  the  capital  of  a 
legacy  for  the  mere  purpose  of  maintenance,  though  it  fre- 
quendy  does  so  for  the  purpose  of  putting  out  the  child  for 
life  (g).—ED.2 

But  if  the  legacy  is  devised  over,  it  seemeth  to  be  otherwise;  whrnLegt- 
and  that  the  court  in  such  case  will  not  diminish  the  principal,  ^^  *'  ^•^^•^ 
but  only  allow  the  interest  thereof  to  the  first  legatee,  until  the 
time  that  the  legacy  shall  become  payable  (A). 

Also  a  legacy  in  the  hands  of  the  father  given  to  his  children 
by  a  relation  or  other,  shall  not  be  diminished  by  the  father, 
because  he  is  obliged  to  maintain  his  own  children :  As  in  the 
case  of  Darley  v.  Darley,  December  6,  1746  (i).  A  bill  was 
brought  by  the  plaintiflr  for  two  legacies  of  50/.  each,  left  to 
himself  and  his  sister  under  the  will  of  their  grandfather,  and 
for  the  interest  that  has  been  made  thereof.  The  sister's  legacy 
he  claims  by  assignment  from  her.  The  defendant,  being  exe- 
cutor to  the  father,  insists  he  is  not  obliged  to  account  to 
the  plaintiff  for  principal  or  interest^  105/.  bein^  expended  for 
putting  him  out  apprentice,  and  much  more  than  50/.  in  the 
maintenance  and  clothing  of  the  sister.  By  the  Lord  Chancellor 
Hardwicke :  "  Where  legacies  are  given  to  a  child  by  a  rela- 
tion, a  father  cannot  m&e  use  of  such  legacy  in  maintenance 
of  Uie  child,  but  must  provide  for  him  out  of  his  own  pocket ; 

(/)  1  Vera.  255.  577.— Ed.] 

ig)  [Walker  y.Wetherell,   6  Ves.  {h)  Leech  v.  Leech,  H.,  26  &  27 

474,  (Sir  W.  Grant) ;  Ex  jmrU  Green,  Car.  2,  1  Cba.  Ca. ;  Brewin  v.  Brewing 

1  Jac.  &  Walk.  253 ;  Pwne  v.  Low,  £.,  1702,  Prec.  Ch^  195. 

1  Rum.  &  M.  223;  ibi£  499,  575,  (i)  3  Atk.  399. 
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MaiDtenance.  noF  Can  1)6  sct  him  out  in  the  worlds  or  put  him  out  an  appren- 
tice  or  clerk  with  the  money  arising  from  the  legacy;  and  if  he 
does^  he  shall  not  be  allowed  it"  And  he  ordered  interest  to 
be  computed  on  the  legacies  given  to  the  plaintiff  and  his  sister 
from  the  time  they  respectively  attained  their  ages  of  twen^- 
one^  at  five  per  cent.,  and  that  what  shall  be  found  due  for 
principal  and  interest  of  these  legacies  be  paid  by  the  defend- 
ant to  the  plaintiff^  he  having  admitted  assets  of  the  &ther  for 
that  purpose. 

[| Where  one  who  is  not  a  parent  gives  a  legacy  to  an  infant, 
and  where  the  parents  are  unable  to  maintain  him,  the  general 
rule  is^  if  the  bequest  be  vested  and  immediate  (so  that  if  the 
legatee  were  a  major  he  would  be  paid  his  legacy  after  the  lapse 
of  a  year),  to  order  maintenance  out  of  the  interest  of  the  l^^y, 
although  there  not  only  be  no  provision  for  maintenance,  but 
even  a  direction  that  the  interest  should  accumulate  (A). — Ed.^ 

Aynsworth  v.  Pratchett  (/).  In  this  case  the  testator  de- 
vised his  real  and  personal  estate  to  trustees,  upon  trust  to  pay 
to  his  wife  for  her  life  such  annual  sum  as  would,  with  die 
rents  and  profits  of  his  estate  settled  upon  her,  make  up  1002. 
per  annum,  and  for  the  maintenance  of  his  children  the  further 
sum  of  30/.  per  annum  each  so  long  as  they  should  remain 
under  her  care.  His  daughter  was  entitled  to  1000/.  under  the 
will,  as  her  fortune  at  the  age  of  twenty-one,  and  the  residue 
was  to  be  divided  amongst  his  sons  with  survivorship.  An  in- 
crease of  maintenance  was  ordered  on  the  ground  of  the  allow- 
ance under  the  will  being  insufficient. 

\\Tosseli/n  v.  Josselyn(m).  A  testator  gave  his  residuary 
estate  to  an  infant,  and  directed  60/.  per  annum  to  be  allowed 
for  his  maintenance  ;  the  residue  was  of  large  amount,  and  the 
court  from  time  to  time  increased  the  maintenance. — Ed.]] 
Piymeiuioa  Palmer  V.  Trevorj  Nov.  4,  1684  (n).  Morley  devised  100/. 
to  his  daughter  Elizabeth  Palmer,  a  feme  covert,  and  dies. 
The  executor  pays  it  to  Elizabeth,  who  spends  it  in  her  own 
maintenance.  Her  husband  sues  for  it;  and  the  question  was, 
whether  this  was  a  good  payment  to  the  wife,  it  being  in  proof 
that  at  the  time  of  making  the  will  Palmer  and  his  wife  lived 
apart,  and  the  husband  did  not  allow  her  maintenance,  and  so 
it  is  a  strong  presumption  that  the  devisor  intended  this  for  her 
separate  use.  By  the  Lord  Keeper :  "  If  it  had  been  so  given 
in  express  terms,  the  payment  to  her  had  been  good  ;  but  as  it 
is,  the  husband  must  have  it  decreed.*'  He  said,  that  in  case 
where  a  tenant  paid  his  rent  to  his  landlady,  not  knowing  that 
she  was  married,  yet  the  husband  made  him  pay  it  over  again, 
and  no  help  for  it.     Moreover  the  will  appointing  the  legacy 

(/c)rGreciitof//v.Grf«itoc«,5Ve8.  (/)  13  Ves.  321. 

194 ;  Collu  T.  Blackburn,  9  Ves.  470 ;  (m)  [9  Sim.  63.] 

StretcJi  v.  Watkim,  253 ;  vide  ante,  p.  (n)  1  Yern.  261. 
201.} 
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to  be  paid  within  six  months  af\er  the  testator's  decease^  the  Payment  to  a 
Lord  Keeper  decreed  the  husband  interest  from  that  time,  but  f^;!^^; 
if  no  time  limited,  no  interest. 

But  if  the  husband  sue  for  a  personal  legacy  given  to  the 
wife,  the  court  will  not  compel  the  payment  of  it  till  a  proper 
settlement  be  made  on  her  (o). 

Qlt  seems,  however,  that  the  court  exercises  a  discretion,  and 
never  settles  the  whole  upon  her  (/?).— Ed.]] 

A  legacy  to  a  married  woman,  subject  of  a  foreign  state,  was 
decreed  to  be  paid  to  the  husband,  to  whom  it  would  by  the  law 
of  that  country  belong  (y). 

Sf  she  be  divorced  d.  mensd  et  thorOy  the  legacy  must  be  paid 
e  husband,  who  alone  can  release  (r).  If  she  be  living  in 
adultery,  the  court  will  only  interfere  to  secure  trust  property 
for  the  benefit  of  the  survivor  or  the  children  (5). 

[[Courts  of  equity  have  established  the  following  distinction  DifferenctM 
between  legatees  and  their  representatives,  in  relation  to  the  Palrmenror^a 
time  of  paying  the  legacies,  viz.  that  if  a  legacy  be  given  to  A.,  lSS^^ 
to  be  paid  at  twenty-one,  and  the  intermediate  interest  is  not  WYR«pr«en- 
given,  and  A.  dies  before  that  period,  his  representative  must 
wait  for  the  money  until  A.  if  living  would  have  attained  twenty- 
one;  but  if  the  legacy  be  limited  over  to  B.  in  the  event  of  A. 
dying  under  that  age,  and  A.  die  before  that  time,  B.  will  be 
entitled  to  call  for  it  immediately  on  the  death  of  A.     The 
reasons  are  these:  The  representative  of  A.  can  claim  no  other- 
wise than  A.  could  have  done  if  living.     As  A.  therefore  had 
no  power  to  call  for  his  legacy  before  he  attained  twenty-one, 
neither  can  his  representative  insist  upon  payment  of  it  sooner. 
But  in  the  other  case  B.,  the  legatee  over,  does  not  derive  his 
title  through  A.,  but  under  the  testator  s  will,  by  a  distinct  and 
substantive  gift,  upon  the  contingency  of  A.  dying  under  twenty- 
one.     So  that  whenever  that  event  happens,  the  time  of  pay- 
ment not  being  otherwise  postponed,  B.  becomes  immediately 
entitled  to  receive  his  legacy  (0.— -Ed.T 

In  the  case  of  Grove  v.  Benson,  M.,  21  Car.  2(w),   it  is  Security  to 
said  generally,  that  an  executor  is  not  bound  to  pay  a  legacy,  ^ 
without  security  to  refund,  in  case  there  be  a  defect  of  assets. 

And  in  the  case  of  Noel  v.  Robinson,  M.,  1682  (x),  it  is 
said  that  if  they  give  sentence  in  the  ecclesiastical  court  for  the 
payment  of  a  legacy,  a  prohibition  will  lie,  unless  they  take 
security  to  refund  in  case  of  insufficiency  of  goods  to  discharge 

(0)  Brown  V.E//OW,  3  P. Wmg.  202,  146;  Bfl//v.Moii/gamcry,  2  Ves.jun. 

Qiittd  supra;  ILadtf  Ellbanke  y,Mon-  191 ;  1  Rop.  on  Leg.  (White*8 edit.) 

tolUu,  ibid. ;  5  Ves.  742.]  773  ;  V.  Williams  on  Ex.  &  Ad.  vol. 

(p)  [Cotter  V.  Coster,  9  Sim.  597.]  ii.  p.  1119.] 

(g)  Campbell  V,  French^  3  Ves.  321.  (0  [Rop.  on  Leg.  (White's  edit.) 

(r)  [Chamberlain  y,Hewson,  1  Salk.  vol.  i.  pp.  755,  756.J 

115 ;  Green  v.  Otte,  I  Sim.  &  Stu.  (ti)  1  Cba.  Cas.  149. 

250.1  Qr)  2  Ventr.  358 ;  3  Bac.  Ab.  483 ; 

(s)  [Carr  t.  Eattabroke,  4  Ves.  Ayl.  Par.  343. 
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debtSy  and  the  like ;  for  a  diminution  of  legacies  is  to  be  made 

pro  rata,  if  the  testator's  estate  will  not  extend  to  pay  them 

all. 

Exacted  by        And  Mr.  Oughton  says  (y),  *'  If  the  testator  hath  given  bond 

Eccie.iMUc*i  ^.^j^  ^y  p^^g^^  f^^  ^^^  payment  of  a  debt  after  certain  years  to 

come,  or  for  the  performance  of  any  covenants  or  contracts  at 
a  future  day,  although  the  executor  in  this  case  hath  goods  in 
his  hands  sufficient  to  pay  the  legacies,  yet  if  the  said  sum  for 
which  the  testator  was  bound  is  not  paid,  or  the  said  covenants 
be  not- fulfilled,  in  such  case  the  executor  for  his  indemnity  may 
offer  judicially  the  legacy  upon  this  condition,  that  the  legatary 
first  give  proper  security  to  keep  him  indemnified  with  resnect 
to  the  debts  and  covenants  aforesaid,  at  least  proportionably, 
regard  being  had  to  the  other  legacies.  Which  if  the  legatary 
shall  refuse,  the  executor  may  leave  the  same  with  the  register 
upon  the  condition. 

The  form  of  which  security  to  be  given  as  aforesaid^  may  be 
this : — 

**  Know  all  men  hy  these  presenti,  SfC.  [as  in  the  common  form  of 

bonds]  :   Whereas  E,  F.,  late  of ,  deceased^  did  on  the dwf 

of duly  make  and  execute  his  last  will  and  testament ^  and  did  therein, 

amongst  other  legacies,  give  and  bequeath  unto  the  above  boundem  A,  B. 

the  sum  of ,  and  therein  and  thereof  did  name  and  appoint  the  abe/oe* 

named  C.  D»  executor,  who  hath  proved  the  same  in  the  Consistory  Conrt 

of ,  and  taken  upon  himself  the  execution  thereof:  And  whereat  the 

said  C.  Z).  hath  at  the  request  of  the  said  A,  B,  actually  paid  to  him  the 

said  A.  B.  the  whole  legacy  of ,  although  there  may  be  cai^e  to 

apprehend  a  deficiency  of  assets  for  payment  of  the  other  legacies:  The 
condition  of  this  obligation  is  such,  that  if  such  deficiency  shall  actually 
and  bond  fide  happen,  the  said  A.  B.,  his  executors  or  administrators, 

shall  within  days  next  after  request  in  that  behalf  to  him  made, 

refund  and  pay  back  unto  him  the  said  C.  D,,  his  executor  or  executors, 
administrator  or  administi  ators,  his  or  their  rateable  part  or  share  of 
such  deficiency,  then  this  obligation  to  be  void,  otherwise  offorce.^* 

[[In  a  very  recent  case  (1832)  in  the  Prerogative  Coiurt  of 
Canterbury,  the  learned  judge  observed,  "  I  may  go  so  fiur  as 
to  say  that  the  executrix  is  bound  to  pay  the  legacyj  upon 
condition  that  the  legatee  gives  security  to  refund  in  case  the 
amount  of  his  legacy  is  required  in  discharge  of  debts  (c)." 
Vide  pasty  as  to  the  practice  of  courts  of  equity.  The  prin- 
ciple of  demanding  such  security  is  borrowed  by  both  courts 
from  the  civil  law. — Ed.] 

In  Equity  the      And  in  a  court  of  equity  common  justice  will  compel  a 

£"£1"  whe?e  legatee  to  refund,  although  no  security  hath  been  given  for 

jfyfiJi"he    that  purpose  (a). 

has  Fuudi  to      And  by  the  Lord  Chancellor  Hardwicke.  legatees  are  not 

pay  all  Lc- 

(v)  1  Ought.  369,  370.  (a)  INoel  v.  BobinsonJ  1  Veni. 

(i)  [  Uiggins  v.  fliggini,  4  Hagg.    93,  94. 
243.] 
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dbliged  to  give  security  to  refund  upon  a  deficiency  of  as* 
sets  (b). 

And  the  rule  is  where  an  executor  pays  a  legacy,  the  pre- 
sumption is,  that  he  hath  sufficient  to  pay  all  legacies,  and  the 
court  will  oblige  him,  if  solvent,  to  pay  the  rest,  and  not  per* 
mit  him  to  bring  a  bill  to  compel  the  legatee,  whom  he  volun* 
tarily  paid,  to  refund,  although,  if  the  executor  prove  insolvent^ 
00  that  there  is  no  other  way,  the  court  will  admit  a  bill  by  the 
other  legatees  to  compel  that  legatee  to  refund  (c). 

[[But  it  should  seem  that  where  the  payment  has  been  com'  ExeeDtton  to 
pubory  and  not  voluntary^  or  that  when  debts  are  claimed  *^'* 
eubeeqtiently,  of  which  the  executors  had  no  notice  when  they 
paid  the  legacies,  that  he  may  compel,  by  a  bill,  the  legatee  to 
refund  (d).— Ed.] 

And  in  the  case  of  Davis  v.  Davis,  E.,  4  Geo.  4  (e),  on  a 
bill  by  an  executor  against  a  legatee,  to  refund  a  legacy  volun- 
tarily paid  him  by  the  executor,  the  assets  falling  short  to 
satisfy  the  testator's  debts,  it  was  decreed  by  Sir  Joseph 
Jekvll,  Master  of  the  Rolls,  that  the  defendant  should  refund 
to  the  plaintiff,  and  that  an  executor  may  bring  a  bill  against 
a  legatee  to  refund  a  legacy  voluntarily  paid  him,  as  well  as  a 
ereditor ;  for  the  executor,  paying  a  debt  of  the  testator  out 
of  his  own  pocket,  stands  in  the  place  of  the  creditor,  and  has 
the  same  equity  against  a  legatee  to  compel  him  to  refund. 

[[If  a  bond  of  the  testator  be  outstanding,  with  a  condition  when  in 
which  may  be  broken,  or  if  he  have  entered  into  covenants  L?ptJe*mu.t 
which  may  render  his  estate  liable  to  damages,  in  such  and  f  ^'/"^^^l^ 
the  like  instances  the  executor  may  and  ought  to  insist  upon  ungcDt 
an  ample  indemnity  before  he  pay  the  legacies  or  part  of  the  ^***^* 
residue  (/).— Ed.] 

The  ancient  law  was,  that  if  a  man  bequeath  20/.  to  one,  if  Amufaii 
and  201.  to  another,  and  201.  to  a  third,  and  makes  his  exe-  cw^^^a 
cutor  and  dies,  having  goods  but  to  the  value  of  20/.  in  all,  JSf*e?******" 
of  which  goods  the  executor  maketh  an  inventory :    in  this 
case  he  may  pay  which  of  the  three  he  pleaseth  his  whole 
legacy,  and  the  other  two  are  without  remedy :  or  he  may  if 
he  please  pay  every  one  of  them  a  rateable  part ;  and  in  case 
the  executor  make  no  inventory,  yet  he  is  chargeable  no  fur- 
ther than  the  value  of  the  goods ;  and  so  if  every  legatary  in 

.    (h)  [  Jmm.]   1  Atk.  461 ;    1  Vee.  205 ;  Nelthorpe  v.  BUcoe,  1  Ch.  Ca. 

342.  135.    See  Roper  on  Leveies,  vol.  i. 

(c)  2  Ves.  194.     TSee  also  Coppin  c.  vii.  s.  3,  jp.  398,  White's  edition; 

V.    Coppin,  2  P.  Wm8.  292—296 ;  vide  po«/.— Ed.] 

Lord  iting,    Orr  v.  KaineSf  2  Ves.  (e)  Viner,  Devise,  Q.  d.  35. 

ten.  104 ;   Sir  John  Strange,  M.  R.,  (/)  ^Simmons  v.  Bolland,  3  Meriv. 

2if§%oman  v.  Barton,  2  Vem.   205;  547,  Sir  W.  Grant,  and  the  cases 

Keylinge*s  case,  I  £q.  Ca.  Ahr.  239,  therein  cited ;   Vernon  v.  Egmont,  1 

pi.  25.— Ed.]  Bligh's  N.  S.  554,  Lord  Lyndhurst, 

((/)  INewmanY,  Barton,  2  Vem.  House  of  Lords.—-£o.] 
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ir  Amti  fall  such  casc  should  sue  him,  they  must  prove  suflideiicy  ct  goods, 

cSi'^Sf^Ji^  or  otherwise  they  shall  get  nothing  (g), 

i^itMibau      B„^  ^r^  Cleric  says  (h)  (agreeable  to  the  nile  in  the  oomti 

— ' of  equity ),  *'  If  after  payment  of  the  debts  and  fiinenl  pxpenaes 

there  be  not  sufScient  for  all  the  legataries,  there  most  be  a 

I>roportionable  distribution  according  to  the  quantity  of  each 
egacy." 

And  Dr.  Swinburne  savs  (t),  "  If  the  executor  do  make  an 
inventory  according  to  the  laws  and  statutes  of  this  reafasi 
then  he  need  not  pay  to  any  legatary  his  whole  legacy,  though 
he  be  first  named  in  the  will^  in  case  thefe  is  not  sufficient  to 
answer  unto  every  legatary  his  whole  legacy,  but  may  retain  a 
rateable  part  or  proportionable  deduction  from  every  legacy, 
saving  in  certain  cases ;  whereof  one  is,  when  some  special 
thing  is  bequeathed,  as  the  testator*s  signet  or  his  white  hone ; 
which  special  legacy  (as  some  do  deem)  is  to  be  satisfied  and 

f>aid  wholly  without  diminution  in  respect  of  any  other  general 
egacies,  or  of  legacies  which  consist  in  quantity.  Another  case 
is,  when  the  father  doth  bequeath  something  to  his  daughter 
for  her  dower,  or  towards  her  marriage.  Another  is,  when 
the  testator  doth  bequeath  any  thing  in  satis&ction  or  recon- 
pence  for  some  injury  by  him  done,  or  of  goods  evil  eotten. 
For  those  legacies  are  not  to  be  diminished  by  reason  of  other 
general  legacies,  or  legacies  consisting  in  quantity,  which  shall 
remain  wholly  unsatisfied,  rather  than  those  aforesaid  lq;aciei 
shall  be  diminished ;  and  consequently  in  these  cases  it  is  not 
in  the  power  of  the  executor  to  gratify  any  other  legatary  at 
his  election.** 

And  he  says  further,  "  that  if  the  executor  enter  to  the  tes- 
tator's goods,  and  will  make  no  inventory  thereof,  then  may 
every  legatary  recover  his  whole  legacy  at  his  hands ;  for  in 
this  case  the  law  presumeth  that  there  is  sufficient  goods  to 

!)ay  all  the  legacies,  and  that  the  executor  doth  secretly  and 
raudulently  subtract  the  same ;  whereas  otherwise  the  executor 
is  presumed  not  to  have  any  more  goods  which  were  the  tes- 
tator's  than  are  described  in  the  inventory,  the  same  being  law* 
fully  made  (ft)/' 

But  if  the  executor  had  at  first  enough  to  pay  all  the  legacies, 
and  aflerwards  by  his  wasting  the  assets  occasions  a  deficiency, 
the  legatee  who  has  recovered  his  legacy  shall  have  the  ad- 
vantage of  his  legal  diligence,  which  the  other  legatees  n^ 
lected  by  not  bringing  their  suit  in  time  (/). 

And  although  a  legatee  shall  refund  against  creditors  if  there 
be  not  sufficient  assets  to  pay  all  the  debts,  and  likewise  against 
legatees,  where  all  of  them  have  not  an  equal  share  in  regard 
of  assets  falling  short,  yet  it  hath  been  said  that  an  executor 


(g)  Curs.  186.  (k)  Swin.  228,  229. 

(A)  1  Ought.  366.  (/)  1  P.  Wms.  495. 

(t)  Swin.  227,  228. 
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himself  shall  never  bring  a  legacy  back  when  he  hath  once 
assented  to  it,  unless  he  paid  the  debts  of  the  testator  by  com- 
pulsion {m). 

[[The  result  of  the  cases  decided  in  courts  of  equity  seems  RcMitorthe 
to  be,  that  they  will  not  make  a  difference  among  general  lega-  £^b?t^ 
tees,  and  exempt  some  of  them  from  the  operation  of  the  rule  "*  l^SSST 
of  abatement,  upon  slight  inferences  or  conjectures  that  the 
testator  intended  to  give  their  legacies  a  priority  of  payment, 
when  such  intention  can  alone  be  inferred  from  the  relation  of 
the  legatees  to  him,  or  from  the  purposes  to  which  the  bequests 
are  applicable  (n).    But  this  must  be  understood  only  as  among 
legatees  who  are  all  volunteers,  for  if  there  be  any  valuable 
consideration  for  the  testamentary  gift,  as  a  debt  owing  to  the 
legatee,  the  relinquishment  of  any  right  or  interest,  such  as 
a  widow's  dower  (o)  (if  the  right  or  interest  be  subsisting  at 
the  time  of  the  testator's  death),  such  legacies,  though  general, 
are  entitled  to  preference  over  other  general  legacies  which 
are  mere  bounties  (p), — Ed.]] 

So  where  a  specific  legacy  is  devised,  the  legatee  must  have  speciae  Le. 
it  entire,  though  there  are  not  sufficient  assets  to  pay  the  rest  of  l\Sl^)J^ 
the  legacies :  but  if  100/.  is  devised  to  one,  and  several  money 
legacies  to  others,  and  the  testator  directs  that  the  legacy  of 
100/.  shall  be  paid  in  the  first  place,  yet  if  the  other  legacies 
lall  short,  the  legatee  of  1(X)/.  must  make  a  proportionable 
abatement  of  this  legacy  (r). 

If  one  gives  a  specific  legacy  of  a  horse,  diamond,  or  land,  Why  » »pe. 
and  also  a  pecuniary  legacy,  and  there  are  not  assets  to  pay  tlSJi^*** 
both,  the  specific  legatee  shall  be  preferred  and  have  his  whole  «*>•*«• 
legacy ;  for  were  the  executor  to  make  him  contribute  towards 
the  pecuniary  legacy,  this  would  be  pro  tanto  to  make  such 
specific  legatee  buy  his  legacy,  against  the  manifest  intention 
of  the  testator  («)•     But  if  the  question  is  between  two  or  more  Between  two 
specific  devisees,  they  shall  contribute  equally  on  a  deficiency  *J^^  ^*' 
of  assets  :  thus  one  seised  in  fee  of  land,  and  possessed  of  a 
lease  for  years,  devised  the  fee  to  A.  and  the  lease  to  B.,  and 
died  indebted  by  bond ;  on  a  deficiency  of  assets,  both  devisees 
were  ordered  to  contribute  to  the  payment  of  the  bond,  but 

m)  Noel  ▼.  Robinson,  M.,  1682,  tisfaction  of  dower,  are  entitled  to 

'em.  90 ;  2  Ventr.  358.    [See  Mr.  priority  over  other  legacies."] 

V.  Williams  on  Exors.  and  Ad.  vol.  ii.  (p)  [Vaughan  WilUams  on  Exors. 

p.  1083,  3d  edit ;  Roper  on  Legacies,  and  Adm.  vol.  i.  p.  1079,  and  cases 

vol.  i.  p.  364,  White's  ed. ;  vide  sup."]  there  cited.] 

(n)  [  Vide  post ;  Roper  on  Legacies,  (g)  [As  to  the  ahatement  of  spe- 

vol.  i.  p.  364,  White's  edit]  cific  legacies,  see  Roper  on  Legacies, 

(o)  Jrlt  is  enacted  hy  section  12  of  voL  i.  p.  313,  White's  edit. ;  and  Mr. 

3  &  4  Will.  4,  c.  105  (An  Act  for  the  Vaufi;han  M^illiams  on  Exors.  and  Ad. 

Amendment  of  the  Law  of  Dower),  vol.  li.  p.  1083,  3rd  edit— Ed.] 

"  That  nothing  in  this  act  contained  (r)  Browi  v.  Alien,  H.,  1681,  1 

shall  interfere  with  any  rule  of  equity,  Vem.  31 . 

or  ofany  ecclesiastical  court,  hy  which  (s)  Clifton  v.  Burt,  1  P.  Wms. 

legafdes  bequeathed  to  widows  in  sa-  678. 
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the  simple  contract  debts  to  fall  on  the  leasehold  estate  (0* 
But  had  the  fee  been  mortgaged,  A.  would  have  taken  it 
cum  onere  (u),  unless  the  testator  had  added  ''  after  pavment 
of  all  debts"  (x) ;  in  which  case  the  specific  devisees  of  Iwid 
incumbered  and  land  unincumbered^  shall  contribute  to  dis* 
charge  the  mortgage.  But  where  the  question  was  not  be- 
tween two  specific  devisees^  but  a  specific  devisee  of  land 
incumbered  by  mortgage^  and  the  heir  taking  by  descent.  Lord 
Hardwicke,  C,  after  great  consideration,  decreed  that  the 
land  devised  should  be  exonerated  out  of  the  real  assets  de- 
scended ( y ).  If  lands  be  devised  to  pay  debts,  a  le|^tee, 
whether  specific  or  pecuniary,  shall  be  paid  out  of  the  bnds, 
if  the  simple  contract  creditors  have  exhausted  the  person- 
alty (z).  In  order  to  give  efiect  to  these  rules  for  the  paymoit 
of  legacies,  the  court  either  makes  an  equitable  arrangement  of 
the  assets  in  the  nature  of  marshalling  them,  that  is,  if  iiiete 
are  two  claimants,  one  of  whom  can  resort  to  the  real  estate 
and  the  other  cannot,  directs  the  first  to  resort  to  that  fiind  oa 
which  the  second  has  no  lien ;  or  if  the  first  receive  satis&c- 
tion  out  of  the  personalty,  allows  the  second  to  stand  in  his 
place  jn'o  tanto  against  the  real  estate.  But  the  court  does 
not  primarily  subject  any  fiind  to  a  claim  to  which  it  is  not 
subject  by  the  nature  of  the  claim  (a). 

In  the  case  ot  Blower  v.  Morret y  July  10th,  175S(&),  lands 
were  devised  to  trustees  to  be  sold  for  payment  of  debts  and 
legacies ;  the  testator  afterwards  gives  to  his  wife  a  eeneral 
legacy  of  500/.  to  be  paid  to  her  immediately  after  his  decease 
out  of  the  first  money  that  should  be  got  in  after  his  death. 
It  was  insisted  this  500/.  legacy  should  not  abate  in  propor- 
tion with  others,  from  the  particular  directions  attending  it 
By  Lord  Hardwicke :  "  Cases  of  this  kind,  of  a  claim  by 
pecuniary  legatees  of  a  priority  of  satisfaction,  so  as  not  te 
abate  in  proportion  with  others,  seldom  come  before  the  court, 
and  there  are  fewer  in  which  the  court  has  given  way  to  claims 
of  that  kind;  there  must  be  therefore  very  strong  words  to 
induce  the  court  to  give  way  to  it ;  for  in  most  cases  the  court 
has  disclaimed  the  laying  weight  on  particular  words,  as  the 
saying  imprimis  or  in  the  first  place,  or  a  direction  for  the 
time  of  payment ;  because  if  the  court  was  upon  such  grounds 
to  give  a  preference  to  one  pecuniary  legatee,  there  would  be 
no  end  or  it,  considering  the  variety  of  expression  and  the 


(0  ll'Ong  v.ShortA  1  P.Wmi.403. 

(ii)  Oneale  v.  Meade,  post, 

(x)  ICarter  v.  Bamardiston,']  1  P. 
WmB.  605. 

(y)  lOalton  v.  Hancock,}  2  Atk. 
430. 

(z)  IHasUwood  v.  Pope,}  3  P. 
Wms.  32i2. 

(a)  Seethecaaes  citedb^lAxXoTft) 


in  hif  note  to  the  case  of  CUfhm  ▼. 
Burt,  1  P.  Wmi.  679 ;  and  at  to 
what  18  a  sufficient  deiciiptio&  to 
render  a  legacy  specific,  set  the  cases 
collected  hy  Mr.  Fonbhinqae,  in  his 
note  to  Treat  of  £q.  b.  4,  ^  1,  c  ^ 
s.  5 ;  [and  Roper  on  Ltgwnes,  ?oL  i 
p.  167,  White's  edit] 
q>^2Ve8.420;  [«Nfeiiipf«.] 
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incorrectness  with  which  wills  are  frequently  drawn :  and  I  am 
of  opinion  that  the  direction  to  be  paid  to  his  wife  immediately 
after  his  decease^  is  not  sufficient  to  give  her  a  preference ;  for 
that  only  relates  to  the  time  of  payment:  he  directs  that 
whereas  the  general  rule  of  law  is,  that  legacies  should  not  be 
paid  until  a  year,  this  shall  be  paid  immediately.  The  conse- 
quence is,  that  if  it  is  not  then  paid,  it  should  carry  interest 
immediately,  which  is  always  considered  as  a  compensation 
for  delay  of  payment,  and  puts  her  in  the  same  condition  as  if 
it  was  paid." 

The  inclination  of  the  court  is  against  specific  legacies,  and  incUnttion 
the  rule  is  to  determine  on  the  face  of  the  will,  whether  the  ^uiM^tci* 
legacy  is  specific  or  pecuniary,  and  not  to  travel  into  the  ac-  **  UgidS: 
count  of  the  effects  to  see  whether  that  affords  a  foundation 
for  making  a  legacy  specific  (c). 

In  the  case  of  Oneale  v.  Meade  (d)^  H.,  17^.     A  man      omai§ 
seised  of  an  estate  in  fee  which  he  had  mortgaged  for  500/.  and      juladt. 
also  possessed  of  a  leasehold,  devised  the  mortgaged  estate  to  When  the 
his  eldest  son  in  fee,  and  the  leasehold  estate  to  his  wife,  and  ^»S^'S!!^ 
died,  leaving  debts  which  would  exhaust  all  his  personal  estate,  JJe^LeSJee!' 
except  the  leasehold  given  to  his  wife.     The  question  was, 
whether  there  being  (as  usual)  a  covenant  to  pay  the  mort- 
gage money,  the  leasehold  premises  devised  to  his  wife  should 
be  liable  to  discharge  the  mortgage.     It  was  decreed  by  the 
Master  of  the  Rolls  that  as  the  testator  had  charged  his  real 
estate  by  this  mortgage,  and  also  specifically  bequeathed  the 
leasehold  to  his  wife,  the  heir  shall  not  disappoint  her  legacy 
by  laying  the  mortgage  debt  upon  it,  as  he  might  have  done 
had  it  not  been  specifically  devised ;  and  though  the  mortgaged 
premises  were  also  specifically  given  to  the  heir,  yet  he  must 
take  them  with  their  burden  as  probably  they  were  intended, 
and  that  by  this  construction,  each  devise  would  take  effect ; 
and  that  this  resolution  did  not  in  the  least  interfere  with  the 
case  of  Clifton  v.  Burt{e)y  M.,  1720,  because  in  that  case  there 
was  no  mortgage. 

And  as  there  is  a  benefit  to  a  specific  legatee  that  he  shall  DimdYtntafe 
not  contribute,  so  there  is  a  hazard  the  other  way :  for  instance,  ui^r™i. 
if  such  specific  legacy,  being  a  lease,  be  evicted,  or  being  goods  ei*«i*i«»e«- 
be  lost  or  burnt,  or  being  a  debt  be  lost  by  the  insolvency  of 
the  debtor,  in  all  these  cases  the  specific  legatee  shall  have  no 
contribution  from  the  other  legatees,  and  therefore  shall  pay  no 
contribution  towards  them  (/). 

If  a  specific  legacy  be  retained  by  an  executor  for  assets, 
but  is  not  wanted,  the  legatee  is  entitled  to  the  original  value 
in  case  of  depreciation  (^). 


(c)  tlnna  v.  JoAwoii,]  4  Ve8.568.  (/)  [Einton  v.  FinkeA  1  P.Wms. 

(rf)  1  P.  Wmi.  693.  540. 

(e)   1  P.  Wms.  678,  et  supra,  in  {g)  \fihawonh  v.  BeecA,]  4  Yes. 

note.  555. 
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A  legacy  is  not  specific  without  something  to  mark  the  8pe« 
cific  thing,  as  by  describing  it  "  my  stock.**  A  mere  direction 
to  transfer  so  much  stock  to  a  person  is  not  suflScient  to  make 
a  legacy  specific  (A). 

But  the  devise  of  an  annuity  for  life,  charged  on  the  perBOoal 
estate^  where  there  is  a  deficiency  of  assets,  shall  abate  in  pro* 
portion  with  the  other  legatees;  for  this  is  not  to  be  conridered 
as  a  specific  legacy  (i). 

An  annuitant  falls  under  the  general  character  of  a  Imitee, 
unless  distinguished  by  the  testator ;  it  was  therefore  held  that 
he  was  entitled  to  share  under  a  residuary  bequest  in  &vonrof 
legatees  (A). 

Also  charities,  though  preferred  by  the  civil  law,  yet  they 
ought  to  abate  in  proportion  (/). 

And  if  the  testator's  personal  estate  is  not  sufficient  to  pay 
all  legacies,  the  executors  having  legacies  bequeathed  toon 
shall  abate  in  proportion  with  the  other  legatees,  even  though 
the  legacies  be  given  them  for  their  care  and  trouble,  and  not 
generally,  for  those  are  only  words  of  course,  and  as  they  need 
not  take  upon  them  the  office  unless  they  please,  they  accept 
the  legacies  subject  to  that  contingency  (m),  [[although  they 
may  retain  their  own  debts."^ 

In  like  manner  land  legatees  and  money  legatees  shall  abate 
proportionably  (n). 

If  the  executor  hath  only  bad  debts,  he  may  offer  to  assign 
them  to  the  legatee,  and  shall  be  quit  (o). 

If  a  man  by  will  gives  a  lease,  or  a  horse,  or  any  specific 
legacy,  and  leaves  a  debt  by  mortgage  or  bond  in  which  the 
heir  is  bound,  the  heir  shall  not  compel  the  specific  legatee  to 
part  with  his  legacy  in  case  of  the  real  estate ;  for  though  the 
creditor  may  subject  this  specific  legacy  to  his  debt,  yet  the 
specific  or  other  legatee  shall  in  equity  stand  in  the  place  of 
the  bond  creditor  or  mortgagee,  and  take  as  much  out  of  the 
real  assets  as  such  creditor  by  bond  or  mortgage  shall  have 
taken  from  his  specific  or  other  legacy  (je>). 

But  if  one  owes  debts  by  bond  or  mortgage,  and  deviseth  his 
lands  to  another  in  fee,  and  leaves  a  specific  legacy,  and  dies, 
and  the  bond  creditor  or  mortgagee  comes  upon  the  specific 
legacy  for  payment  of  his  debt,  the  specific  legatee  shall  not 
stand  in  the  place  of  the  bond  creditor  or  mortgagee  to  charge 
the  land,  because  the  devisee  of  the  land  is  as  much  a  specific 
devisee  as  the  legatee  of  a  specific  legacy,  for  it  was  as  much 


(h)  Sibley  v.  Perr^/,  7  Ves.  522. 

(i)  3  Atic.  693. 

(A-)  Sibley  v.  Perri/,  7  Ves.  522  ; 
[As  to  the  rights  of  annuitants,  see 
Farmer  v.  Mills,  4  R418S.  86 ;  Scott 
V.  Salmond,  1  M.  &  K.  363.] 

(/)  Att.'Gen.  v.  Robins,  2  P.Wms. 
25. 


(m)  2  P.Wms.  25;  Barnard. Cba. 
Rep.  435;  2  Atk.  171;  [Toller,  347; 
viae  supra."] 

(n)  2  Cha.  Ca.  155. 

(0)  1  Ought.  370,  371. 

(P)  'J^'ipp^ng  V.  'J^ingf  J  P.Wms. 
730. 
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the  testator's  intention  that  the  devised  should  have  the  land  J'^^J"^***^. 
as  that  the  other  should  have  the  legacy,  and  a  specific  legacy  g«tU  ihtii 
is  never  broke  in  up%n  in  order  to  make  good  a  pecuniary  puceonbe 

But  if  a  man,  indebted  by  mortgage,  deviseth  his  lands  to  p>>w. 
another  in  fee,  (after  payment  of  his  debts  and  funeral  charges), 
and  also  doth  bequeath  divers  pecuniary  legacies,  and  the  per- 
sonal estate  is  not  sufficient  to  satisfy  both  the  legacies  and  the 
mortgage,  in  such  case,  if  the  mortgagee  shall  not  hold  to  the 
real,  but  shall  fall  upon  the  personal  estate,  the  legatees  shall 
stand  in  his  room  for  so  much  out  of  the  real  estate  as  he  shall 
take  out  of  the  personal^  that  being  a  proper  fund  for  their 
payment  (r). 

So  if  a  man  gives  legacies  to  his  daughters,  charging  his 
real  estate  with  the  payment  thereof,  and  other  legacies  to  his 
brother  without  charging  his  real  estate  with  the  payment  of 
these ;  if  the  daughters  recover  their  legacies  out  of  the  per- 
sonal estate,  then  the  brother  shall  stand  in  the  place  of  the 
daughters,  and  take  so  much  out  of  the  land  for  his  legacy  as 
the  daughters  had  exhausted  out  of  the  personal  assets  (s). 

A  legacy  charged  upon  a  real  estate,  and  payable  at  a  future 
day,  sinks  as  to  the  real  estate  by  the  death  of  the  legatee 
before  the  time  of  payment,  and  the  assets  cannot  be  mar- 
shalled (0. 

Where  there  are  divers  executors,  and  some  of  them  are  co-Execator 
dead,  the  legatary  must  sue  the  surviving  executors,  and  not  Ilh.n  be^JJa. 
the  executors  or  administrators  of  those  that  are  dead.  And 
if  all  the  executors  ai*e  dead,  he  must  sue  the  executors  or 
administrators  of  him  that  died  last,  and  not  the  executors  or 
administrators  of  the  rest ;  and  the  reason  is,  because  it  is  pre- 
sumed that  the  goods  of  the  deceased  not  administered  by  the 
other  executors  remained  with  the  surviving  executor,  or  if  they 

(q)  Uaslewood  v.  Pope,  3  P.  Wms.  cause  where  there  is  an  express  spe- 

824;   Hem  v.  Merick,  2  Salk.  416.  cific  legacy  of  any  particular  thing 

It  does  not  appear  in  Hem  v.  Merick  thev  do   not  commonly  break  into 

as  in  HatUwood  v.  Fope^  that  the  pe^  such  specific  legacies  in  favour  of  the 

cnuiary  legacy  was  specijfic.  The  case,  pecuniary  legacies;  but, secondly,  be- 

with  the  reason  of  the  decision,  is  thus  cause  the  chudren  in  this  case  beiug 

staled  by  C.  B.  Gilbert,  in  Lex  Pra-  provided  for  in  the  life  of  the  testator, 

torioy  §  ''Wills,"  **A.  seised  in  fee  their  legacies  are  not  upon  meritorious 

and  indebted  by  bonds,  gives  by  his  consideration,  (as  in  satisfaction  of  a 

will  legacies  to  his  younger  children,  debt,  or  as  provision  for  younger  chU- 

(whom  he  had  otherwise  provided  for  dren),  and  therefore  according  to  a 

before),  and  devises  his  land  to  his  former  rule,  being  mere  volunteers, 

eldest  son  in  tail,  whom  he  also  made  they  are  not  to  induce  a  charge  on 

executor.    The  eldest  son  pays  the  the  real  estate." 
bonds  with  the  personal  estate,  where-        M  Cas.  Talb.  53. 
upon  the  legatees,  in  the  place  of  the        (f )  Stanley  v.  Leigh,  2  P.  Wms. 

bond  creditors,  brine  their  bill  against  619. 

the  real  estate,  to  be  paid  out  of  it,        {t)  Pearce  v.  Loman,  3  Ves.  135. 
and  the  bill  was  dlsmined;  first,  be- 
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did  not,  it  was  through  his  own  default;  because,  when  the 
other  executors  were  dead,  he  might  and  ought  to  have  pro- 
ceeded against  their  executors  or  administrators  for  restitution 
of  the  goods  not  administered  (u). 
Testator  •»•        If  a  Creditor  appoint  a  debtor  his  executor,  such  appointment 
Sebtor'&ce-  ^^^^  Operate  as  a  release  and  extinguishment  of  the  debt,  on 
cntor.  the  principle  that,  firom  that  act  of  the  testator,  it  may  be  rear 

sonably  inferred  that  such  was  his  meaning.  The  debt^  under 
these  circumstances,  is  considered  in  the  nature  of  a  specific 
bequest  or  legacy  to  the  debtor  for  the  purpose  of  discharging 
the  debt  Thus,  if  the  obligee  of  a  bond  make  the  obligor  hii 
executor,  this  amounts  to  a  release  pf  the  debt  (x)» 

So  if  an  obligee  in  a  joint  and  several  bond  make  one  of  two 
obligors  his  executor  vnth  others,  the  action  on  the  bond  is 
discharged  as  to  both  obligors  (y). 
[[As  to  stamp  duties  on  legacies,  vide  supra. — Ed.]] 


2.  Concerning  the  Distribution  of  the  Intestates^  Effects. 

1.  Of  the  Statntti  qf  Dittri-  \  2.  0/  Cuttom   in  partie^ttr 

butian    ......    526  |  Piaces M 

I.  Of  the  Statutes  of  Distribution. 

nii»cm.%  By  the  32  &  S3  Car.  2,  c  10,  commonly  called  the  Statute 
^  '**  of  Distribution,  it  is  enacted  as  foUoweth,  sect  3^  "  All  ordi* 
naries,  as  well  the  judges  of  the  Prerogative  Courts  of  Canter* 
bury  and  York,  as  other  ordinaries  and  ecclesiastical  judges, 
and  every  of  them,  having  power  to  commit  administration  of 
the  goods  of  persons  dying  intestate,  shall  and  may  and  are 
enabled  to  proceed  and  call  administrators  to  account,  for  and 
touching  the  goods  of  any  person  dying  intestate ;  and  upon 
hearing  and  due  consideration  thereof,  to  order  and  make  iust 
and  equal  distribution  of  what  remaineth  clear  (after  all  debtsi 
funeral  and  just  expenses  of  everv  sort  first  allowed  and  it* 
ducted),  amongst  the  wife  and  children,  or  children's  children, 
if  any  such  be,  or  otherwise  to  the  next  of  kindred  to  the  dead 
person  in  equal  degree,  or  legally  representing  their  stocks  pro 
suo  cuique  jure,  according  to  the  laws  in  such  cases,  and  the 
rules  and  Umitations  hereafter  set  down :  and  the  same  distri* 
butions  to  decree  and  settle,  and  to  conipel  such  adminiBtrat<ff8 
to  observe  and  pay  the  same  by  the  due  course  of  his  majesty's 
ecclesiastical  laws ;  saving  to  every  one  supposing  him  or  th^n- 
selves  aggrieved,  their  right  of  appeal,  as  was  ^ways  in  such 
cases  used." 


i;! 


1  Ought.  364.  (y)  Cheetham  v.  Ward,  1  Boi.  k 

x)  TiAer*B  Law  of  Execnlon,  272.    Pul.  630 ;  Ivide  supra^  p.  152.] 
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Sect  4.  *  Provided,  that  this  act,  or  any  thing  herein  con-  cow 
tained,  shall  not  any  ways  prejudice  or  hinder  the  customs  ||[,« 
observed  within  the  city  of  London,  or  within  the  province  of  f!!^ 
York,  or  other  places,  having  known  and  received  customs 
peculiar  to  them ;  but  that  the  same  customs  may  be  observed 
as  formerly,  any  thing  herein  contained  to  the  contrary  not* 
withstanding." 

Sect.  6.  "  And  all  ordinaries  and  other  persons  by  this  act 
enabled  to  make  distribution  of  the  surplusage  of  the  estate  of 
any  person  dying  intestate,  shall  distribute  the  whole  surplus- 
age of  such  estate  or  estates,  in  manner  and  form  following ; 
that  is  to  say,  one-third  part  of  the  said  surplusage  to  the  wife 
of  the  intestate,  and  all  the  residue  by  equal  portions,  to  and 
amongst  the  children  of  such  persons  dying  intestate,  and  such 
persons  as  legally  represent  such  children,  in  case  any  of  the 
said  children  be  then  dead,  other  than  such  child  or  children 
(not  being  heir  at  law),  who  shall  have  any  estate  by  the  settle- 
ment of  the  intestate,  or  shall  be  advanced  by  the  intestate  in 
his  lifetime,  by  portion  or  portions  equal  to  the  share  which 
shall  by  such  distribution  be  allotted  to  the  other  children  to 
whom  such  distribution  is  to  be  made.  And  in  case  any  child, 
other  than  the  heir  at  law,  who  shall  have  any  estate  by  settle- 
ment firom  the  said  intestate,  or  shall  be  advanced  by  the  said 
intestate  in  his  lifetime  by  portion  not  equal  to  the  share  which 
will  be  due  to  the  other  children  by  sucn  distribution  as  afore- 
said ;  then  so  much  of  the  surplusage  of  the  estate  of  such 
intestate,  to  be  distributed  to  such  cnild  or  children  as  shall 
have  any  land  by  settlement  from  the  intestate,  or  were  ad- 
vanced in  the  li&time  of  the  intestate,  as  shall  make  the  es- 
tate of  all  the  said  children  to  be  eaual  as  near  as  can  be  esti- 
mated. But  the  heir  at  law,  notwithstanding  any  land  that  he 
shall  have  by  descent  or  otherwise  from  the  intestate,  is  to  have 
an  equal  part  in  the  distribution  with  the  rest  of  the  children, 
without  any  consideration  of  the  value  of  the  land  which  he 
hath  by  descent  or  otherwise  from  the  intestate." 

Sect.  6.  "  And  in  case  there  be  no  children,  nor  any  legal 
representatives  of  them,  then  one  moiety  of  the  said  estate  to 
be  allotted  to  the  wife  of  the  intestate,  the  residue  of  the  said 
estate  to  be  distributed  equally  to  every  of  the  next  of  kindred 
of  the  intestate,  who  are  in  equal  degree,  and  those  who  legally 
represent  them." 

Sect  7.  "  Provided,  that  there  be  no  representation  ad- 
mitted among  collaterals,  after  brothers'  and  sisters*  children. 
And  in  case  there  be  no  wife,  then  all  the  said  estate  to  be 
distributed  equally  to  and  amongst  the  children.  And  in  case 
there  be  no  child,  then  to  the  next  of  kindred  in  equal  degree 
•f  or  unto  the  intestate,  and  their  legal  representatives^  as. 
aforesaid^  and  in  no  other  manner  what^ever. 
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Sect.  8.  **  Provided  also,  and  be  it  enacted,  to  the  end  that 
a  due  regard  be  had  to  creditors,  that  no  such  distribution  of 
the  goods  of  any  person  dying  intestate  be  made,  till  after  one 
year  be  fully  expired  after  the  intestate's  death ;  and  that  such 
and  every  one  to  whom  any  distribution  and  share  shall  be 
allotted,  sliall  give  bond  v^ith  sufficient  sureties  in  the  said 
courts,  that  if  anv  debt  or  debts  truly  owing  by  the  intestate 
shall  be  afterwards  sued  for  and  recovered,  or  otherwise  duly 
made  to  appear,  that  then  and  in  every  such  case  he  or  she 
shall  respectively  refund  and  pay  back  to  the  administrator  his 
or  her  rateable  part  of  that  debt  or  debts,  and  of  the  costs  of 
suit  and  charges  of  the  administrator  by  reason  of  such  debt, 
out  of  the  part  and  share  so  as  aforesaid  allotted  to  him  or  her, 
thereby  to  enable  the  said  administrator  to  pay  and  satisfy  the 
said  debt  or  debts  so  discovered  after  the  distribution  made  as 
aforesaid.'' 

Sect.  9.  "  Provided  always,  and  be  it  enacted,  that  in  all 
cases  where  the  ordinary  hath  used  heretofore  to  grant  admi- 
nistration cum  testamento  annezo,  he  shall  continue  so  to  do, 
and  the  will  of  the  deceased  in  such  testament  expressed  shall 
be  performed  and  observed,  in  such  manner  as  it  should  have 
been  if  this  act  had  never  been  made.** 

And  by  the  29  Car.  2,  c.  3,  s.  25,  for  explaining  the  said 
statute,  it  is  declared,  that  nothing  therein  "  shall  extend  to 
the  estates  of  femes  coverts  that  shall  die  intestate,  but  that 
their  husbands  may  demand  and  have  administration  of  their 
rights,  credits,  and  other  personal  estates,  and  recover  and 
enjoy  the  same,  as  they  might  have  done  before  the  making  of 
the  said  act." 

And  by  the  1  Jac.  2,  c.  17,  "  If  after  the  death  of  a  father 
uny  of  his  children  shall  die  intestate  without  wife  or  children, 
in  the  lifetime  of  the  mother,  every  brother  and  sister,  and  the 
representatives  of  them,  shall  have  an  equal  share  with  her, 
any  thing  in  the  said  act  to  the  contrary  notwithstanding.** 
\^  Vide  infra,  the  case  of  Stanley  v.  Stanley f  in  which  it  is  said, 
that  the  word  "  and"  immediately  preceding  the  words  "  the 
representative"  is  to  be  construed  disjunctively, 

[[The  two  objects  of  this  statute,  it  has  been  said,  by  a 
learned  judge,  are — one,  that  the  residue  shall  be  forthcoming; 
another,  that  it  shall  be  duly  divided  (a). — Ed.]] 

Enabled  to  j)roceed  to  call  Administrators  to  account^] — 
At  common  law,  no  person  at  all  had  a  right  to  administer,  but 
it  was  in  the  breast  of  the  ordinary  to  grant  it  to  whom  he 
pleased,  till  the  statute  of  the  21  Hen.  8  was  made,  which  gave 
it  to  the  next  of  kin;  and  if  there  were  persons  of  equal  kini 
whichever  took  out  administration  was  entitled  to  the  sur- 
plus.   And  for  this  reason,  this  statute  of  the  22  &  28  Car.  2| 

(a)  lArchbishop  of  Canterbury  v.  Roberttarif  Bayley,  B.y  1  Gr.  Ik  McSb 
705.J 
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was  made  in  order  to  prevent  this  injustice^  and  to  oblige  the  Coattroctioa 
administrator  to  distribute  (&).  t^ttiM^jDis. 

Of  any  Person  dying  intestate.]— T.,  8  Will.  3,  Petit  v.  <^»'»^'^- 
Smith  (c).     Prohibition  was  granted  to  the  Delegates^  to  stay  The  spiriinu 
a  suit  there,  because  they  compelled  an  executor  to  make  dis<*  corop«rDu. 
tribution  of  the  surplus,  he  having  50/.  devised  to  him  as  a  }blB**RijdM 
legacy;    because,  there  being  a  will,  and  an  executor,  the  i****^^.^*'* 
spiritual  court  cannot  compel  distribution,  but  only  where  the 
party  dies  intestate. 

And  in  the  case  of  The  King  v.  Sir  Richard  Raines,  M.f 
10  Will.  3  (rf),  if  an  executor  be  sued  in  the  ecclesiastical  court 
to  make  distribution,  he  not  being  residuary  legatee,  though 
that  were  allowed  by  the  canon  law,  yet  the  King's  Bench 
would  grant  a  prohibition  to  stay  any  such  suit ;  for  all  suits 
for  distributions  were  prohibited  by  the  King's  Bench,  until 
the  statute  of  the  22  &  23  Car.  2,  c.  10,  made  them  lawful ;  and 
they  are  only  lawful  so  far  as  is  warranted  by  that  statute, 
which  is  only  in  case  of  persons  dying  intestate. 

Hatton  V.  Hatton,  E.,  3  Geo.  2  {e).  Strange  moved  for  a 
prohibition  to  the  Prerogative  Court,  in  a  suit  there  instituted 
by  the  next  of  kin  against  the  executor,  to  make  distribution 
of  the  surplus,  there  being  a  specific  legacy  to  the  executor ; 
for  that  although  there  have  been  variety  of  decisions  upon  this 
point  in  courts  of  equity,  where  they  have  sometimes  held  the 
executor  to  be  a  trustee  for  the  next  of  kin  as  to  the  surplus, 
yet  there  was  no  instance  of  the  spiritual  court's  judging  of  a 
trust,  or  setting  up  any  interest  contrary  to  the  common  law. 
He  insisted,  that  in  the  case  of  a  will  the  judge  below  is  functus 
officio,  when  he  hath  granted  probate,  as  to  all  purposes  but 
calling  for  an  inventory  according  to  the  statute  of  the  21 
Hen.  8,  c.  5.  And  he  cited  the  case  of  Petit  v.  Smith,  as 
reported  in  the  5  Mod.  247,  where  the  testator  gave  50/.  to  the 
executor,  and  the  daughter  cited  him  to  make  distribution,  and 
a  prohibition  was  granted.  And  in  a  report  of  the  same  case 
in  Comb.  378,  it  is  said  by  Holt,  Chief  Justice,  they  never 
pretended  to  distribution  in  the  case  of  an  executor ;  and  they 
only  do  it  in  case  of  an  administrator  by  virtue  of  the  statute ; 
and  he  denied  the  notion  in  2  Inst  33,  that  executors  must 
divide.  Dr.  Sayer,  on  the  contrary,  endeavoured  to  maintain^ 
that  the  spiritual  court  had  concurrent  jurisdiction  with  the 
Court  of  Chancery  in  this  case,  as  well  as  in  legacies ;  and 
insisted  that  this  is  a  partial  intestacy,  as  to  the  surplus.  But 
the  court  was  clearly  of  opinion,  that  the  spiritual  court  could 
not  intermeddle;  and  said,  that  in  case  of  an  intestacy,  they 
used  to  be  prohibited,  as  in  Carter,  125;  1  Lev.  233,  and  that 
the  statute  of  distribution  enlarged,  and  not  barely  confirmed 

(6)  1  Atk.  459 ;  {Sianleu  v.  Stan-        (d)  LcL  Raym.  363. 
l^,  vide  infra,  "  Account.'^  (e)  Str.  865. 

(c)  Ld.  Rajrm.  86. 

VOL.  rv.  m  VL 
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tlieir  power,  as  appears  by  the  history  of  that  statute  in  Raym. 
4{K>,  &c.  And  the  rule  for  a  prohibition  was  made  absolute. 
And  the  court  offered,  that  if  the  common  lawyers  on  the  doc- 
tor's side,  who  were  Reeve,  Lee,  and  Fasakerley,  would  sty 
that  they  thought  there  was  any  thing  in  it,  the  plaintiff  should 
declare  in  prohibition ;  but  they  declined  it. 

To  order  and  make  just  and  equal  DtstribuiiomJ] — CUrht 
V.  Gierke,  T.,  10  Will.  3(f).  Gierke  died  intestate.  His 
wife  took  out  letters  of  administration  to  him.  Cleike,  brother 
to  the  intestate,  cited  the  defendant  into  the  spiritual  court,  to 
make  distribution  of  the  intestate's  estate.  The  defendant 
there  suggests,  that  the  brother  hath  goods  of  the  intestate  in 
his  hands  to  the  value  of  200L  And  upon  this  the  spiritusl 
court  orders  him  to  bring  the  2002.  into  court,  to  the  end  it 
may  be  distributed.  And  for  not  bringing  it  in  they  ezcoBi- 
municate  him.  Upon  which  he  moves  in  the  King's  Bendi 
for  a  prohibition ;  and  it  was  granted  as  to  the  whole  process 
that  compelled  him  to  bring  in  the  200/.  For  by  the  court: 
The  spiritual  court  hath  power  to  make  distribution  of  the  estate, 
when  it  is  come  in,  but  not  to  fetch  it  in ;  because  that  is  to 
hold  plea  of  debt :  but  the  spiritual  court  might  refuse  in  this 
case  to  proceed  to  the  distribution,  until  the  brother  had  brought 
in  the  2001. ;  but  tliey  cannot  excommunicate  him  fixr  not 
bringing  it  in. 

Distribution.] — Where  there  is  only  one  person  that  can 
take,  the  statute  vests  the  right  in  that  person,  although  in  such 
case  it  is  not  strictly  and  literally  a  distribution  (g). 

The  personal  estate  of  an  intestate,  wherever  situated,  must 
be  distributed  by  the  law  of  the  country  where  his  donucil 
was  (A).  And  for  that  purpose  there  can  be  but  one  domicili 
and  the  lex  loci  rei  sites  does  not  prevail.  The  mere  place  of 
birth  or  death  does  not  constitute  the  domicil.  The  original 
domicil  of  a  man,  which  arises  from  his  birth  and  connections, 
remains  until  clearly  abandoned,  and  another  taken  (i).  [[Lord 
Alvanley :  A  domicil  in  India  is  considered  as  a  domicil  in  the 
province  of  Canterbury  (k). — Ed.]] 

Shall  not  any  ways  prejudice  or  hinder  the  customs  ohservei 
within  the  city  of  London,  or  within  the  province  of  York  or 
other  places.] — Which  customs  will  be  considered  in  thdr 
order  afterwards. 


(/)  Ld.  Rayin.  585.  [See  also, 
Morris  v.  Darlings  2  Lee,  175.] 

ig)  3  P.  Wms.  50. 

(A)  Bempdc  v.  Johmtone^  3  Ves. 
198. 

(i)  Sumcrvilic  v.  Lord  Somaville, 
Ves.  750.  [See  also,  Stanley  v. 
BerncSf  3  Ilagg.  73;  De  Bonneval 
▼.  De  Bonneval,  1  Curt  856 ;  In  re 
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Bruce,  2  Cr.  &  Jerv.  445 ;  Att.'Ge». 
V.  Dunn,  6  Mees.  &  Wels.  511; 
Munroe  v.  Douglas,  5  Madd.  405; 
Bruce  V.  Bruce,  6  Bro.  P.  C.  506, 
Toml.  ed.;  Poitingtr  v.  Whigkimms^^ 
3  Meriv.  79 ;  vide  supra,  "  DomicH»" 
p.  243.] 

(k)  IMunroe  v.  Dougks,  5  UsH 
400.] 
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One^third  part  of  the  said  surplusage  to  the  Wife  of  the  Coimnietioa 
Intestate.y-Davers  v.  DeweSy  T.,  1730  it).  utS^ofSi.. 

[[This  applied  even  to  ajpapist  widow  under  the  severity  of  *^**°"^°' 
the  old  popery  laws.— Ed.  J  cwm!^* 

Garthshore  v.  Chalie{m).  By  indentures  previous  to  mar-  Maybe 
liage,  John  Chalie  covenanted,  in  the  event  of  his  deaths  leav-  settum^t. 
ing  his  wife  surviving  and  children,  that  his  heirs,  executors, 
&c.,  should,  within  six  months  after  his  decease,  convey,  pay, 
and  assign  one  full  and  clear  moiety  of  all  such  real  and  per- 
sonal estate  as  he  shall  be  seised  and  possessed  of,  or  entitled 
to  at  his  decease,  unto  and  for  the  proper  use  and  benefit  of 
his  wife,  her  heirs,  executors,  &c.  Upon  the  principle  of  part 
performance,  it  was  held  that  the  widow  was  not  entitled,  in 
addition  to  the  moiety  under  the  covenant,  to  a  third  of  the 
residue  of  the  personal  estate  by  the  intestacy  of  her  hus- 
band. 

TA  settlement  before  marriage  may  bar  even  a  female  infant 
of  ner  share  (n). 

^Colleton  V.  Garth  (p).  Where  the  husband  on  his  mar- 
riage settles  on  his  wife  a  rent-charge  for  her  jointure,  and  in 
lieu  of  dower  and  thirds  at  common  law,  she  is  not  thereby 
precluded  from  her  distributive  share  in  his  undisposed  of 
personalty.  The  rent-charge  will  be  held  to  be  in  lieu  of  her 
claims  on  his  realty, 

[[But  when  the  husband  makes  a  provision  for  his  wife  in  By  win. 
his  will,  and  expresses  his  intention  that  it  shall  be  in  lieu  of 
ber  distributive  share,  and  subjects  his  will  to  a  disposition 
which  becomes  void,  so  that  the  part  so  disposed  of  becomes 
subject  to  distribution;  then,  notwithstanding  the  words 
in  the  will,  the  widow  will  be  entitled  to  her  distributive 
share  (/>)•  But  see  further,  on  the  subject  of  the  rights  of  the 
widow  in  distribution  of  the  effects  of  her  intestate  husband, 
the  second  volume  of  Mr.  Roper's  work  on  Husband  and 
Wife.— Ed.;] 

7%c  Residue — to  and  amongst  theChildrenJ] — Ball  v.  Smith, 
M.,  1698  (g).  An  infant  in  ventre  sa  mere  at  the  time  of  the 
death  of  the  father,  was  held  clearly  by  the  Lord  Chancellor 
to  be  entitled  to  a  share  by  the  statute  of  distribution ;  for  he 
i8»  in  the  eye  of  the  law,  a  child,  and  ought  to  be  provided  for 
as  well  as  the  rest 

[[Where  a  testator  leaves  an  only  child  and  a  widow,  the 
rate  of  distribution  is  not  altered  :  she  shall  only  have  a  third 
part,  and  the  child  two-thirds  (r).     Where  there  is  no  widow, 

(0  3  P.  Wins.  48.  332 ;  Garthshore  v.  Chalie,  1 0  Ves.  1 .] 

(m)  10  Ves.  1.  (9)  2  Freem.  230;    lEdwards  v. 

(n)     ILord    Buckinghamshire    v.  Freeman^  2  P.  Wms.  466  ;  Bttmet  v. 

Drwy,   3  Bro.   P.   C.  492;    S.  C.  Man,  1  Ves.  sen.  156.] 
2  Eden,  60.]  (r)  TBroum  v.  Farndell,  Carth.52 ; 

[o)  [6  Sim.  19.]  Bac.  Abr.  tit.  Executors,  I.  6.} 
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p)  iPickering  v.  Stamford,  3  Ves. 
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mm»-Disiributian. 

and  an  only  child^  it  shall  be  entitled  to  all  the  personalty  («). 
— Ed.3 

Other  than  such  Child  or  Children^  not  being  Heir  at 
Law.'] — Although  by  this  statute  the  heir  at  law  shall  not 
abate  in  respect  of  the  land  which  he  hath  by  descent  or 
otherwise  from  the  intestate,  yet  if  he  hath  had  any  advance- 
ment from  his  father  in  his  lifetime,  otherwise  than  by  land  as 
aforesaid,  he  shall  abate  for  the  same,  in  like  manner  as  the 
other  children. 

In  like  manner  it  seemeth  that  co^heiresses  shall  bring  toge- 
ther into  hotchpot  such  advancement  (not  being  lands)  as  they 
shall  respectively  have  received  from  their  father,  before  they 
shall  be  entitled  to  receive  their  several  distributive  shares, 
agreeably  to  the  general  purport  of  the  act,  which  is  evidently 
to  promote  an  equality  as  much  as  may  be. 

Note,  Littleton  saith  (t)  that  hotchpot  signifieth  a  padding; 
unto  which  his  learned  commentator  assenteth :  but  this  doth 
not  explain  to  us  the  meaning  of  the  word,  but  carries  us  far- 
ther from  it ;  for  it  doth  not  import  that  kind  of  food  in  general, 
but  metaphorically  such  only  as  is  compounded  of  divers  in* 
gredients.  Hotch  is  a  Saxon  word,  not  yet  altogether  out  of 
use,  and  signifieth  to  shake ;  and  pot  is  a  word  well  known* 
And  the  compound  hotch-pot  is  nothing  but  shaking  things 
together  in  an  urn  or  other  vessel,  and  is  easily  transferred  to 
a  commixture  of  the  children's  portions :  and  this  is  what  by 
the  civilians  is  called  collatio  bonorum  (tt). 

[[It  should  be  observed,  that  the  statute  takes  nothing  away 
that  has  been  given  to  any  of  the  children ;  therefore,  however 
undue  the  share  so  given  to  the  child  may  be,  compared  with 
the  remainder  of  the  estate  left  at  the  testator's  death,  the 
child  cannot  be  compelled  to  bring  such  gift  into  hotchpot  (x). 

[[The  statute  only  provides  for  an  intestacy.  Where  there 
is  an  executor  appointed,  there  is  a  complete  will ;  and  in 
this  case  the  children  will  take  the  residue  as  if  it  had  been 
actually  given  to  them;  nor  will  a  child  advanced  by  his 
father,  or  provided  for  in  the  will»  be  compelled  to  bring  his 
share  into  hotchpot  (v). — Ed  J 

Heir  at  Law,] — Pratt  v.  Pratt,  E.,  5  Geo,  2  (z).  At  the 
Rolls.  Lord  Chief  Justice  Pratt  died  seised  of  borough 
English  lands,  leaving  several  children ;  and  having  made  no 
will,  it  became  a  point  upon  the  statute  of  distribution  whether 
the  youngest  son  (to  whom  the  lands  descended  by  the  custom 
of  borough  English)  should  abate  for  these  lands,  or  should 
be  considered  as  an  heir  at  law,  who  by  the  statute  is  to 


(*)  TDavers  v.  Dewcsj  3  P.  Wms. 
49,  a.  D,] 

(0  1  Inst  176. 

(ii)  [2  Black.  Com.  517.] 

(x)  lEdwards  v.   Freeman,  2  P. 


Wins.  443.     Vide  po$t.} 

(j/)  Walton  V.    Waltony    14  Vefc 
324 ;  [2  P. Wms.  440,  Sir  W.  Grant] 

{z)  Str.  935. 
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have  a  distributive  share  without  any  allowance  for  lands  by  J'/'i'JjJ** 
descent.     And  it  was  ruled  by  Sir  Joseph  Jekyll^  Master  of  taietorDu. 

the  Rolls,  that  he  should  allow  for  these  lands ;  for  he  said  !!!5!!i!!L 

the  statute  only  intended  to  provide  for  the  heir  of  the  family,  h2?7i  Uw 
who  is  the  common  law  heir,  and  not  for  one  who  is  only  heir  c*t  g'^J!^"*" 
by  custom  in  some  particular  places. 

But  in  the  case  of  Lutwyche  v.  Lutwyche^  E.,  1733  (a), 
Thomas  Lutwyche,  Esquire,  died  intestate,  possessed  of  a 
personal  estate,  and  seised  of  a  copyhold  in  fee,  at  Turnham 
Ghreen,  which  was  in  the  nature  of  borough  English.  The 
question  was,  whether  the  youngest  son,  upon  whom  the  copy- 
hold descended,  should  have  an  equal  share  with  the  other 
children  of  the  personal  estate,  exclusive  of  the  copyhold,  or 
only  so  much  as  with  that  copyhold  would  make  his  portion 
equal  to  that  of  the  other  children.  By  Talbot,  Lord  Chan- 
cellor :  The  heir  at  law  is  the  eldest  son,  and  not  the  heir  in 
borough  English ;  and  the  exception  in  the  statute  extends 
only  to  the  eldest  son.  Yet,  nevertheless,  the  youngest  son, 
who  is  heir  in  borough  English,  shall  not  bring  the  borough 
English  estate  into  hotchpot.  There  is  no  law  to  oblige  him 
to  do  this,  but  only  this  statute ;  and  there  are  no  words  in 
the  statute  that  require  it ;  for  the  statute  speaketh  only  of 
such  estate  as  a  child  hath  by  settlement,  or  by  the  advance- 
ment of  the  intestate  in  his  lifetime.  And  it  was  decreed  that 
the  youngest  son  should  have  an  equal  share  with  the  other 
children,  without  regard  to  the  value  of  the  borough  English 
estate. 

And  the  case  of  Pratt  v.  Pratt  came  after  this  case  before 
the  Lord  Chancellor  Talbot;  and  he  reversed  the  decree 
of  the  Master  of  the  Rolls,  and  decreed  agreeably  to  this 
case. 

Who  shall  have  any  Estate  by  the  Settlement  of  the  /n-  What  u  Ad. 
testate^  or  shall  be  advanced  by  the  Intestate  in  his  Lifetime.]  v^lmln* 
— It  hath  been  determined  that  small  inconsiderable  sums,  S""*- 
occasionally  given  to  a  child,  cannot  be  deemed  an  advance- 
ment or  part  thereof.    Thus,  maintenance  money,  or  allowance 
made  by  the  father  to  his  son  at  the  university,  or  in  travelling, 
or  the  like,  is  not  to  be  taken  as  any  part  of  his  advancement, 
this  being  only  his  education ;  and  it  would  create  charge  and 
uncertainty  to  inquire  minutely  into  such  matters.     So  putting 
out  a  child  apprentice  is  no  part  of  his  advancement ;  for  it  is 
only  procuring  the  master  to  keep  him  for  seven  years  instead 
of  the  parent.     Hender  v.  Rose^  T.,  1718,  at  the  Rolls.     But 
the  father's  buying  an  office  for  the  son,  though  but  at  will, 
as  a  gentleman  pensioner's  place,  or  a  commission  in  the  army, 
these  are  advancements  pro  tanto.    Norton  v.  Norton,  M., 

(a)  Ca8.  Talb.  276. 
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coDttrnetioii   ]692.     Bv  thc  lords  Commissioners  Rawlinson  and  Hut- 

tntM  of  Dis-    cnins  (O). 

tribotion. ^]gQ  ^  provision  made  by  a  marriage  settlement^  although 

tfem^nr^*^  it  is  in  the  nature  of  a  purchase,  yet  is  such  an  advancement 
as  that  a  child  claiming  a  distributive  share  Bhall  first  bring 
the  said  advancement  into  hotchpot.  As  in  the  case  of  Phmnty 
V.  Phyney^  H.,  1708.  The  father,  on  his  son's  marriage, 
covenanted,  in  case  of  a  second  marriage,  to  pay  to  the  first 
son  by  the  first  wife  500/.  There  was  a  son,  and  sevenl 
other  children  of  the  first  marriage.  The  father  of  these 
children  died  intestate.  By  the  Court :  The  heir  must  bring 
the  500/.  into  hotchpot,  although  in  nature  of  a  purchaser 
under  a  marriage  settlement  (c). 

So  in  the  case  of  Edwards  v.  Freeman  {d),  M.,  1727.  Be- 
fore King,  Lord  Chancellor,  assisted  by  Raymond,  Chief  Jus- 
tice, and  the  Master  of  the  Rolls,  and  Price  and  Fortescue, 
Justices.  Mr.  Freeman,  on  his  marriage,  entered  into  articles, 
in  consideration  of  the  said  marriage,  and  of  4000/.  portion,  to 
settle  an  estate  to  raise  portions  for  daughters  in  case  there 
were  no  sons,  that  is  to  say,  if  but  one  daughter  the  sum  of 
5000/.,  if  two  or  more  then  the  sum  of  6000/.  equally  amongst 
them,  to  be  paid  at  their  respective  ages  of  eighteen  years,  or 
days  of  marriage,  which  should  first  happen,  and  80/.  a  year 
maintenance  in  the  meantime  to  each  daugnter.  The  marriage 
took  effect,  and  they  had  issue  one  daughter  only,  and  no  sod. 
Then  the  wife  dies.  Afterwards  Mr.  Freeman  married  a  second 
wife,  and  had  by  her  a  son  and  a  daughter,  and  died  intestate, 
leaving  a  personal  estate  to  the  amount  of  20,000/.  The 
daughter  by  his  first  wife  at  that  time  was  about  twelve  years 
of  age,  and  some  time  after  married  the  plaintiff  Mr.  Edwards; 
and  they  brought  their  bill  to  have  an  account  of  the  personal 
estate  of  Mr.  Freeman,  and  their  distributary  share  thereof. 
And  the  only  question  was,  whether  this  5000/.  should  not  be 
looked  upon  to  be  so  far  in  advancement  of  the  plaintiff  the 
wife  of  Mr.  Edwards,  that  if  she  would  have  any  farther  share 
of  her  father's  personal  estate,  they  must  bring  this  5000/.  into 
hotchpot.  For  the  plaintiffs  it  was  argued,  that  they  were  en- 
titled to  a  distributary  share  without  regard  to  this  5000/., 
which  was  no  advancement  either  within  the  words  or  mean- 
ing of  thc  act,  which  intended  only  an  advancement  of  children 
after  they  are  in  being,  and  when  they  are  about  being  married 
or  disposed  of  in  the  world;  but  this,  if  any,  was  an  advance- 
ment long  before  the  plaintiff  was  born,  and  when  it  was  wholly 
unknown  and  uncertain  whether  there  ever  would  be  such  a 

(b)  3  P.  Wms.  317;  LordKircud-  pi.  30.] 
bright  V.  Ladj/  Kircudbright,  8  Ves.         (c)  2  Vera.  638. 
51 ;  [Ellioty. Collier,  1  Ves.  sen.  16;         (d)  1  Abr.  Eq.  Cas.  249;  S.  C.  2 

S.  C.  3  Atk.  528;  Swin.  pt  3,  8. 18,  P.  Wms.  435. 


daughter.    That  it  was  likewise  contingent  and  uncertmn,  after  coBitriwaoB 
she  was  bom,  whether  she  would  ever  be  entitled  to  this  for-  otmSiT* 
tune  or  not ;  for  if  she  had  died  before  eighteen  or  marriage,  '^°°' 
it  would  have  sunk  into  the  inheritance  for  the  benefit  of  me 
heir  5  and  she  was  but  twelve  years  of  age  at  the  time  of  her 
father's  death,  and  therefore  might  have  died  before  she  was 
entitled  to  this  5000?.    That  the  statute  must  operate  either  at 
flie  time  of  the  father's  death,  or  within  a  year  after  at  furthest; 
but  in  this  case  the  plaintiff  was  not  entitled  to  her  5000/.  either 
in  her  father's  lifetime  or  within  a  year  after,  and  the  distribu- 
tion was  not  to  wait  till  it  should  appear  whether  she  would 
attain  eighteen  or  be  married :  That  this  5000/.  was  not  a  vo- 
luntary provision  moving  from  the  father,  but  the  plaintiff  was 
a  purchaser  thereof,  in  consideration  of  her  mother's  portion ; 
and  suppose  a  child  had  money  of  his  own,  and  agreed  wifli 
his  father,  in  consideration  thereof,  to  have  a  portion  from  his 
ftither  after  his  death ;  or  if  a  collateral  relation  had  purchased 
such  a  portion  from  the  father  for  his  child,  certainly  this  would 
not  be  an  advancement ;  and  the  intent  of  the  statute  was,  to 
make  them  all  equal  out  of  the  father's  personal  estate,  not  out 
of  what  was  purchased  for  them  by  others,  or  by  the  mother, 
as  in  this  case.      On  the  other  side,  it  was  argued  for  the  de- 
fendants, that  the  6000/.  thus  provided  for  by  the  settlement 
Was  an  advancement  within  the  meaning  of  the  statute,  which 
appears  throughout  to  intend  and  preserve  an  equality  between 
the  children :  That  the  statute  makes  no  distinction  whether  it 
was  a  voluntary  provision  of  the  father,  or  arose  from  the  con- 
tract of  the  parties ;  and  a  child  provided  for  either  way,  is 
provided  for ;  and  it  is  not  like  the  cases  put,  where  a  child, 
either  with  his  own  or  a  relation's  money,  purchases  an  estate, 
or  a  sum  of  money  from  the  father,  but  a  direct  sale,  as  much 
as  it  would  have  been  to  any  stranger :   That  this  portion, 
though  not  payable  till  after  tne  father's  death,  was  neverthe- 
less a  provision  for  her  by  him  in  his  lifetime,  as  the  act  speaks, 
as  the  principal  part  of  it,  to  wit,  the  security,  was  executed  by 
him  in  his  lifetime ;  and  as  he  was  not  at  liberty  to  control  it  5 
and  suppose  he  had  given  such  a  portion  payable  at  his  death, 
this  would  certainly  have  been  a  good  provision  within  the 
statute  ;  and  here  the  portion  is  payable  as  soon  as  possibly  it 
can  be  wanted,  namely,  at  eighteen  or  marriage,  and  a  mainte- 
nance of  80/.  a  year  in  the  meantime;  and  though  it  is  true  that 
a  portion  out  of  land  sinks  in  the  inheritance  if  the  party  dies 
before  it  becomes  payable,  which  if  it  were  a  personal  estate  it 
would  not,  yet  that  is  not  material  here,  since  the  statute  makes 
no  distinction  whether  the  portion  is  payable  out  of  the  real  or 
personal  estate :  That  if  a  bill  had  been  brought  immediately 
after  the  father's  death  for  a  distribution,  there  could  be  no  in- 
convenience in  setting  apart  a  sum  to  answer  the  contingency, 
when  it  should  happen,  no  more  than  in  the  case  of  debts. 


CuMimciion    which  Ih  cvcry  day  done ;  and  there 

^  dTm/uIu-**  arc  not  got  in  till  several  years  after  their  deaths,  and  a 


*!;;": bution  may  very  properly  be  made  thereof  from  tnae  to 

they  come  in.  And  the  court  were  all  dear  of  ^^aniont  diat 
tluM  wan  an  advancement  by  the  fiober  in  his  lifirliiDr^  viddn 
the  meaning  of  the  statute,  though  contiiigait  and  fimnet  m 
that  hIic  could  not  have  that  and  her  distribatoiT  share  Ifte- 
wisc.  And  the  Master  of  the  Rolls  said,  that  the  civil  lav 
made  no  difference  between  a  real  and  personal  estate;,  but  onhr 
moveable  and  immoveable ;  and  the  words  of  the  act,  whin 
N|HMik  of  a  provision  made  by  the  father  in  his  lifietiiiie,  areToy 
pro]H'r  to  distinguish  between  that  and  a  proYision  raadefajr  ra 
will.  And  the  Chief  Justice  said,  suppose  the  fioher  had  left 
but  $JO(M)/.  personal  estate,  it  would  be  extremely  hard  diatdie 
eldest  daugnter  should  have  her  5000/.  and  a  share  of  the  90OOL 
alno.  And  the  Lord  Chancellor  said,  he  thought  any  settlement 
in  or  out  of  lands,  cither  by  annuity,  rent,  or  portion,  would  be 
a  proviNion  within  the  statute  ;  and  that  such  provision  might 
be  vahu»d  and  brought  into  the  collatio  boncrum^  if  they  dunk 
it  worth  their  while;  that  the  5000/.,  whether  called  contingent 
or  not,  is  an  interest,  and  such  a  one  as  would  happen  within 
a  reasonable  time,  to  wit,  six  or  seven  years  after  the  fiitber's 
death  ;  that  the  distribution  must  be  made  as  the  estate  stands 
at  the  father's  death,  and  the  parties  are  to  give  bond  to  refimd 
if  debts  afterwards  appear;  and  future  debts  due  to  the  intestate 
nuiNt  be  distributed  as  they  can  be  got  in ;  that  here  the  con- 
tingcMiey  has  happened,  and  she  is  now  at  liberty  to  say  whether 
hIu^  will  stick  to  tnat  provision,  or  bring  it  into  the  computation 
of  collatio  honorum^  in  order  to  have  an  equal  share  with  the 
rest.  Hut  as  to  the  80/.  a  year  maintenance,  that  is  not  to  be 
brought  in,  being  only  for  the  education  and  maintenance  of  the 
daughter,  which  the  parents  were  best  judges  of. — And  accord- 
ingly the  decree  was  pronounced. 

So  in  the  case  o(  Lloyd \.  Twitsham,  H.,  1715(e),  the  Lord 
('hancellor  Cowper  was  of  opinion,  that  the  word  portion  in 
the  statute,  with  reK{)ect  to  younger  children,  includes  an  estate 
in  land  as  well  as  in  money ;  and  that  this  land,  in  the  compu- 
tation of  the  estate  to  be  distributed,  is  to  be  added  to,  and 
computed  with  the  other  parts  of  it ;  but  with  respect  to  the 
eldest  son,  whatever  land  came  to  him  from  his  father,  by  de- 
scent or  otherwise,  he  is  to  have  his  share,  without  any  con- 
sideration of  the  value  of  such  land. 

So  if  the  father  settles  a  rent  out  of  his  lands  upon  a  younger 
child,  this  is  an  advancement  (/). 

Likewise  if  the  father  by  deed  settles  an  annuity  upon  a  child, 
to  commence  after  his  death,  this  is  an  advancement  pro  tanto; 

(0  Vin.  Executort  (Z.  10),  3.  (/)  2  P.Wmi.  441. 
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and  by  the  same  reason^  a  reversion  settled  on  a  child,  as  it  may  Confcrocuoti 
be  valued,  is  an  advancement  also  (g).  orDutribtt-^ 

Lord  Kircudbright  secured  by  bond  to  his  eldest  son  an  an-  '^**''' 
Duity,  and  afterwards  died,  the  payments  having  been  made  till 
that  event  took  place.     It  was  held  that  the  annuity  was  to  be 
brought  into  hotchpot  (A). 

But  whatever  a  child  receives  out  of  the  mother's  estate,  it  is  Oot  orth« 
said,  shall  not  be  brought  into  hotchpot.  As  in  the  case  of  JSjJ^''*  ^ 
Holt  v.  Frederick^  T.,  1 726  (i).  A  man  married,  and  had  three 
children,  two  sons  and  a  daughter.  His  wife  survived  him; 
and  having,  out  of  her  own  estate,  given  1000/.  to  her  daugh- 
ter in  marriage,  died  intestate,  leaving  those  three  children. 
The  question  was,  whether  the  daughter,  who  had  received 
this  1000/.,  ought  to  bring  it  into  hotchpot  before  she  should 
receive  any  furUier  share  of  her  mother's  personal  estate.  The 
Lord  Chancellor  King  said  it  weighed  with  him,  that  the  act  of 
distribution  was  grounded  upon  the  custom  of  London,  which 
never  affected  a  widow's  personal  estate;  and  that  the  act  seems 
to  include  those  within  the  clause  of  hotchpot  who  are  capable 
of  having  a  wife  as  well  as  children,  which  must  be  husbands 
only.  And  so  in  this  case  (though  without  much  debate)  his 
lordship  ruled,  that  the  daughter  should  not  bring  the  1000/. 
which  she  had  received  in  her  mother's  lifetime  into  hotchpot. 

And  if  a  child  who  has  received  any  advancement  from  his  Children  or « 
father  shall  die  in  his  father's  lifetime,  leaving  children,  such  has  been  ad. 
children  shall  not  be  admitted  to  their  father's  distributive  share  ^•"«^* 
without  bringing  their  father's  advancement  into  hotchpot.    As 
in  the  case  of  Proud  v.  Turner ^  M.,  1729  (ft).     A  father  had 
several  children,  and  in  his  lifetime  advanced  in  part  one  of 
them.     The  child  thus  advanced  in  part  died  in  his  father's 
lifetime,  leaving  issue.     Afterwards  the  father  died  intestate, 
possessed  of  a  considerable  personal  estate.     It  was  ruled  that 
the  issue  of  the  dead  child  must  bring  into  hotchpot  what  their 
father  received  in  part  of  advancement,  as  he,  if  living,  must 
have  done;  in  regard  the  issue  stands  in  the  place  and  stead  of 
the  father,  claims  under  him,  and  cannot  be  in  a  better  condi- 
tion than  the  father,  if  living,  would  have  been,  and  had  claimed 
his  distributive  share. 

And  the  reason  is,  because  such  children  do  not  take  in  their  Qa.  Whether 
own  right,  but  as  representing  their  father  deceased.  But  whe-  S^iT^Mced 
ther  those  grandchildren,  having  been  advanced  some  more  {2i.J5jJjJU' 
some  less  by  their  father  in  his  lifetime,  shall  bring  their  seve-  »heir  Ad- 
ral  advancements  into  hotchpot  one  with  the  other,  before  they  Toto  Hotdfpot 
shall  distribute  their  deceased  father's  share  of  their  grand-  dSltribnu*^ 

their  Father's 
(g)  2  P.  Wras.  442.  (i)  XUoU  v.  Frederick,  2  P.  Wm§.  8h«re  of  their 

(h)  8  Ves.  51.     [Kircudkright  ▼.  356,  (Lord  King,  Ch.);  S,  C.  2  Eq,  SSS^*'***''' 

Kircudbright,  and  Gilbert  v.  Weihe-  Cas.  Abr.  446.] 

rtll^  2  Sim.  dt  Sta.  254,  (Sir  J.  Leacb,        (A)  2  P.Wmt .  560. 

M.  R.)] 
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coutniciioo  father's  personal  estate^  doth  not  appear  to  have  been  deter- 

^  Duuiba.**'  mined.    If  their  father  also  died  intestate,  then  it  seemeth  that 

*'""'  they  shall  be  required  to  bring  into  hotchpot;  for  in  such  case 

they  take,  not  from  their  grandfather,  but  from  their  lather: 

and  this  brings  it  within  the  general  rule  aforegoing. 

But  where  there  are  only  grandchildren,  tiieir  fathers  or 
mothers  respectively  having  died  in  the  lifetime  of  their  grand- 
father, in  such  case  they  take  in  their  own  right,  and  not  by 
representation  of  their  father  or  mother  deceased.  Whether 
these  also  shall  bring  into  hotchpot,  either  all  together,  or  those 
descended  from  the  same  stock  amongst  tliemselves  respectively, 
may  upon  the  like  grounds  be  matter  of  doubt.  But  it  seem- 
eth that  this  case  is  farther  off  from  the  rule  than  the  former. 
For  here  they  do  not  take  by  representation,  but  each  in  lus 
own  right.  And  the  statute  doth  not  seem  to  require  that  the 
collatio  bonorum  shall  extend  further  than  to  children,  or  the 
representatives  of  such  children.  In  like  manner  as  the  custom 
of  London  doth  not  extend  to  grandchildren  (as  will  appear 
afterwards),  so  neither  doth  the  custom  of  the  province  of 
York. 

A  doubt  likewise  may  arise,  and  the  solution  thereof  will 
be  the  same,  where  a  grandchild  hath  received  some  ad- 
vancement, not  from  his  father,  but  from  his  grandfather,  whe- 
ther or  no  such  grandchild  shall  bring  his  said  advancement 
into  hotclipot  with  the  brothers  and  sisters  of  his  father  de- 
ceased. The  grandchild  in  this  case  taketh  not  in  his  own 
right,  but  as  representative  of  his  father,  and  therefore,  as  it 
seemeth,  should  not  bring  his  own  portion,  but  only  his  father's 
portion,  into  hotchpot.  But  concerning  these  points,  no  adju- 
dication hath  occurred. 

This  question  is  discussed  by  Vinnius,  in  his  tract  De  CoBa- 
tionibus,  c.  12,  where  he  quotes  the  opinion  of  some  civilians, 
that  if  a  grandfather  leave  a  son  and  daughter,  and  grand- 
children by  a  deceased  daughter,  which  grandchildren  had  re- 
ceived advancement  from  their  grandfather  in  his  lifetime,  they 
shall  collate  their  advancements  one  with  another,  but  not  witn 
their  uncle  and  aunt ;  but  he  himself  is  of  opinion  that  they  shaQ 
collate  with  the  brother  and  sister  of  their  deceased  mother, 
chiw  ptriiy        By  Portion  not  equal  to  the  Share  which  would  be  due  to 
*^^****  •       the  other  Children.'] — A  child  partly  advanced  shall  bring  in 
its  advancement  only  amongst  the  other  children,  but  the  wife 
shall  have  no  advantage  of  it(w). 
Next  of  Kin,       To  every  of  the  next  of  Kindred  to  the  Intestate^  who  are 
"^'        in  equal  JJegree,']—lleT(^  it  is  very  material  to  inquire,  who 
are  these  next  of  kindred  in  equal  degree  ?     For  the  perfect 
understanding  whereof,  it  is  to  be  observed,  that  kindred  are 

(m)  Ward  v.  Lanty  Free.  Cha.  182,  148,  H.,  1701 ;  XExrkc^bright  t. 
Kirkcudbright,  3  Ve».  32.] 
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distinguished  either  by  the  right  line  or  by  the  collaieraL  The  OoMiniction 
right  line  is  of  parents  and  children^  computing  by  ascendents  or  DiMribi-  * 
and  descendents ;  the  collateral  line  is  between  brothers  and  ^'^°* 
sisters,  and  the  rest  of  the  kindred  among  themselves  (n). 

And  forasmuch  as  proximity  between  two  persons  proceeds 
either  from  this,  that  they  are  descended  one  from  the  other, 
(which  makes  the  connexion  between  ascendents  and  de- 
scendents), or  from  their  being  both  descended  of  one  and 
the  same  person,  (which  makes  that  of  collaterals) ;  we  judge 
therefore  of  the  proximity  between  two  persons  by  the  number 
of  generations  which  make  both  the  one  and  the  other  of  the 
said  connexions.  And  these  generations  are  called  degrees, 
by  which  we  step  from  one  person  to  another,  in  order  to 
make  the  computation  of  their  kindred  in  the  manner  hereafter 
explained  (o). 

Those  of  the  right  line  are  reckoned  upwards,  as  parents ; 
or  downwards,  as  children :  those  of  the  collateral  line  are 
reckoned  ex  transversa,  or  sideways,  as  brothers  and  sisters, 
uncles  and  aunts,  and  such  as  are  born  from  them  {p). 

And  there  is  no  difference  between  the  civil  and  canon  law  NoOiircreBce 
in  the  ascending  and  descending  line ;  but  every  generation,  *ceildhij*and 
whether  ascending  or  descending,  constitutes  a  different  degree.  iJ!?betwUn 
Thus,  the  father  of  John  is  related  to  him  in  the  first  degree,  ihecwiiand 
and  so  likewise  is  his  son ;  his  grandfather  and  grandson  in  the  ^■****"  ^^' 
second;  his  greatgrandfather  and  greatgrandson  in  the  third. 
This  is  the  only  natural  way  of  reckoning  the  degrees  in  the 
direct  line,  and  therefore  universally  obtains,  as  well  in  the 
civil  and  canon,  as  in  the  common  law  (9). 

But  there  is  a  difference  in  reckoning  the  collateral  line.  Difference 
Thus,  if  we  would  know  in  what  degree  of  collateral  kindred  twITSw^S* 
two  persons  stand  according  to  the  civil  law,  we  must  begin  yn^"*'*"* 
our  reckoning  from  the  one  of  them  by  ascending  to  the  person 
from  whom  both  are  branched,  and  then  by  descending  to  the 
other  to  whom  we  do  count,  and  it  will  appear  in  what  degree 
they  are.     For  example : — In  brother's  and  sister's  sons,  take 
one  of  them  and  ascend  to  his  father,  there  is  one  degree ;  from 
the  father  to  the  grandfather,  that  is  the  second  degree ;  then 
descend  from  the  grandfather  to  his  son,  that  is  the  third  de- 
gree ;  then  from  his  son  to  his  son,  that  is  the  fourth  degree  (r). 

But  by  the  canon  law  there  is  another  computation.  For 
the  canonists  do  ever  begin  from  the  stock,  namely,  from  the 
person  of  whom  they  do  descend,  of  whose  distance  the  ques- 
tion is.  For  example : — If  the  question  be,  in  what  degree 
the  sons  of  the  two  orothers  stand  by  the  canon  law,  we  must 
begin  from  the  grandfather,  and  descend  to  one  son,  that  is  one 


\ 


fi)  Ayl.  Par.  327.  (9)  Blackst  Descents,  8  \  [1  B1. 

o)  1  Strahan's  Dom.  631.  Com.  203.] 

(p)  Ayl.  Par.  327.  (r)  1  Inst  23. 
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coDstroctioo    degree ;  then  descend  to  his  son,  that  is  another  degree :  then 
^Dutlr?b?''*  descend  again  from  the  grandfather  to  his  other  son,  that  is  one 

!!?■• degree ;  then  descend  to  his  son,  that  is  a  second  dliegree.    So 

Diflrcrenee      in  what  degree  either  of  them  are  distant  from  the  common 
twTuwt  S^  stock,  in  the  same  degree  they  are  distant  between  themselves, 
tb8  ooiuierai  ^y^j  jf  jjjgy  jjg  j^Qj  equally  distant,  then  we  must  observe  ano- 
ther rule,  viz.  in  what  degree  the  most  remote  is  distant  from 
the  common  stock,  in  the  same  degree  they  are  distant  between 
themselves,  and  so  the  most  remote  makes  the  degree  («)• 

Collateral  kinsmen  agree  with  the  lineal  in  this,  that  Uiey 
descend  from  the  same  stock  or  ancestor ;  but  they  diflfer  in 
this,  that  they  do  not  descend  from  each  other.  Collateral 
kinsmen  then  are  such  as  lineally  spring  from  one  and  the 
same  ancestor,  who  is  the  stirps,  root,  or  common  stock,  finom 
whence  these  relations  are  branched  out.  As  if  John  has  two 
sons,  who  have  each  a  numerous  issue,  both  these  issues  are 
lineally  descended  from  John  as  their  common  ancestor,  and 
they  are  collateral  kinsmen  to  each  other,  because  they  are  all 
descended  from  this  common  ancestor,  and  all  have  a  portion 
of  his  blood  in  their  veins,  which  denominates  them  cohmh^ 
ffuinei{t). 

And  the  very  being  of  collateral  consanguinity  consists  in 
this  descent  from  one  and  the  same  common  ancestor.  Thus, 
John  and  his  brother  are  related;  why?  because  both  are 
derived  from  one  father:  John  and  his  first  cousin  are  related; 
why  ?  because  both  descend  from  the  same  grandfather ;  and 
his  second  cousin's  claim  to  consanguinity  is  this,  that  they 
both  are  derived  from  one  and  the  same  great-grandfather.  In 
short,  as  many  ancestors  as  a  man  hath,  so  many  common 
stocks  he  hath,  from  which  collateral  kinsmen  may  be  derived. 
And  as  we  are  taught  by  Holy  Writ,  that  there  is  one  couple 
of  ancestors  belonging  to  us  all,  from  whom  the  whole  race  of 
mankind  is  descended,  the  obvious  and  undeniable  consequence 
is,  that  all  men  are  in  some  degree  related  to  each  other  (it). 

The  different  manner  of  calculating  the  degrees  may  perhaps 
be  better  apprehended  by  the  amiexed  table ;  wherein  it  is  to 
be  observed,  that  the  numeral  Roman  letters  at  the  top  express 
the  degrees  by  the  civil  law,  and  the  figures  at  the  bottom  ex- 
press the  degrees  by  the  canon  law. 

And  here  it  is  evident  that  the  degrees  in  the  descending  an^ 
ascending  lines  are  by  both  laws  the  same.  Thus  the  son  is 
in  the  first  degree,  the  grandson  in  the  second,  and  the  great- 
grandson  in  the  third,  by  both  laws  in  the  descendina  line. 
So  the  father  is  in  the  first  degree,  the  grandfather  in  me  se- 
cond, and  the  great-grandfather  in  the  third,  and  so  on,  by  both 
laws,  in  the  ascending  line. 

But  in  the  collateral  line  the  calculation  is  difierent. 

(0  1  Inst  24.       (0  Blackflt  Descents,  9, 10.        (u)  Ibid.  10,  II. 
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Thus  the  cousin  german  is  in  the  fourth  degree  by  the  civil  Canttrociion 
law,  and  in  the  second  degree  by  the  canon  law.  For  by  the  une/oi  £!•- 
civil  law  we  ascend  first  to  the  father,  which  is  one  degree ;  ^*^'''^'' 
from  him  to  the  common  ancestor  the  grandfather,  which  is 
the  second  degree ;  from  the  grandfather  we  descend  to  the 
uncle,  which  is  the  third  degree ;  and  from  the  uncle  to  the 
cousin  german,  which  is  the  fourth  degree.  By  the  canon  law 
we  begin  at  the  common  ancestor,  the  grandfather,  and  reckon 
downwards  from  him  to  the  father,  which  is  one  degree  ;  from 
the  father  to  the  intestate  is  the  second  degree:  so,  on  the 
other  side,  from  the  grandfather  to  the  uncle  is  the  first  degree ; 
and  from  the  uncle  to  the  cousin  german  is  the  second  degree : 
and  by  what  degree  they  are  distant  from  the  common  an- 
cestor, by  the  same  degree  they  are  distant  from  each  other, 
that  is,  in  the  second  canonical  degree.  So  in  reckoning  to 
the  son  of  the  nephew  or  brother's  grandson :  by  the  civil  law 
we  ascend  to  the  father,  which  is  one  degree ;  from  the  father 
we  descend  to  the  brother,  which  is  the  second  degree ;  from 
the  brother  to  the  nephew,  which  is  the  third  degree ;  and 
from  the  nephew  to  the  son  of  the  nephew,  which  is  the  fourth 
degree.  But  by  the  canon  law  we  begin  at  the  common  an- 
cestor, the  father,  and  reckon  down  from  him  to  the  intestate, 
which  is  one  degree :  then  on  the  other  side  from  the  same 
common  ancestor,  the  father,  to  the  brother  is  one  degree ; 
from  the  brother  to  the  nephew  is  the  second  degree ;  and 
from  the  nephew  to  the  son  of  the  nephew  is  the  third  degree : 
and  by  the  rule  before  laid  down,  in  what  degree  the  further 
of  them  is  distant  from  the  common  ancestor,  in  the  same  de- 
gree they  are  distant  from  each  other ;  so  that  here  the  intes- 
tate and  the  son  of  his  nephew  or  brother's  grandson  are  dis- 
tant by  the  canon  law  in  the  third  degree  of  kindred. 

And  the  reason  of  the  different  methods  of  computing  the  why  thera  it 
degrees  of  consanguinity  in  the  collateral  line,  between  the  ^^^l^^^^*' 
civil  law  on  the  one  hand,  and  the  canon  law  on  the  other, 
seemeth  to  be  this  :  the  civil  law  regards  consanguinity  prin- 
cipally with  respect  to  successions,  and  therein  very  naturally 
considers  only  the  person  deceased,  to  whom  the  relation  is 
claimed ;  it  therefore  counts  the  degrees  of  kindred  according 
to  the  number  of  persons  through  whom  the  claim  must  be 
derived  from  him,  and  makes  not  only  the  son  of  his  nephew, 
but  also  his  cousin  german,  to  be  both  related  to  him  in  the 
fourth  degree,  because  there  are  three  persons  between  him 
and  each  of  them.  The  canon  law  regards  consanguinity  prin- 
cipally with  a  view  to  prevent  incestuous  marriages  between 
those  who  have  a  large  portion  of  the  same  blood  running  in 
their  respective  veins  ;  and  therefore  looks  up  to  the  author  of 
that  blood,  or  the  common  ancestor,  reckoning  the  degrees 
from  him :  so  that  the  son  of  the  nephew  is  related  in  the 
third  canonical  degree  to  the  person  proposed^  and  the  cousin 
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u..iiiiriiriii.H  ^ornian  in  the  second ;  the  former  bring 
iNillTttf  hii  '■*<*<"  <Ii<-  c'onimon  ancestor,  and  therefore  dcminff  ooIt  ane- 
iiiiHiii.«a.  iourili  of  his  blood  from  the  same  fomitam  vitfa  the  perup 
|)ro|>OHod ;  the  latter,  and  also  the  penoa 
of  (hcni  distant  only  two  degrees  from 
and  thcreibra  having  one-half  of  each  of  their  bloods  die 
saino  (x). 

Vor  fx^rsons  descended  from  one  common  anmfor  in  die 
first  decree  have  the  whole  blood  of  their  said  conmon  sa* 
rcHtor;  in  the  second  degree  they  have  hot  half  the  blood  of 
tho  Hiiiil  common  ancestor ;  in  the  third  degree  they  have  bat 
liiilf  (»!'  that  half,  that  is,  one-fourth ;  in  the  fourth  dcnee!,  only 
half  of  that  fourth,  tliat  is,  one-eighth;  in  the  fifth  degree^ 
onc*-Nixt(HMith  :  and  so  on  in  infinitum. 

I'll- CI Mill      Tho  common  law  records  consanffuinity  principallT  with 

iti«  oniioii      roHpcrt  to  ucHConts  (y ),  and  havmg  therem  the  same  object  in 
Uw.  y|^,^  ^^  ^]^^y  ^IyJi^  j^  ii^^y  seem  as  if  it  ought  to  proceed  accord- 

ing to  the  civil  computation.  But  as  it  also  respects  the  por- 
chasin^  luicostor,  from  whom  the  estate  was  derived,  it  thmin 
reHomhlcM  tlio  canon  law,  and  therefore  counts  its  degrees  in 
the  Hamo  manner.  Indeed  the  designation  of  person,  in  seek- 
ing for  the  mwt  of  Atn,  will  come  to  exactly  the  same  end 
(though  the  degrees  will  be  differently  numbered),  whichever 
method  of  computation  we  suppose  the  law  of  England  to  use, 
since  the  right  of  representation  in  the  descent  of  real  estates 
(of  the  father  by  the  son,  and  so  on)  is  allowed  to  prevul  ta 
infinitum.  This  allowance  was  absolutely  necessary,  else  there 
would  have  frequently  been  many  claimants  in  exactly  the  same 
degrees  of  kindred,  as  (for  instance)  uncles  and  nephews  of  the 
deceased  ;  which  multiplicity,  though  no  inconvenience  in  the 
Roman  law  of  partible  inheritances,  yet  would  have  been  pro- 
ductive of  endlesH  confusion  where  the  right  of  sole  succession, 
as  with  us,  is  established.  The  issue  or  descendents,  there- 
fore,  of  the  brother  of  John  are  all  of  them  in  the  first  decree 
of  kindred  with  resiwct  to  inheriUuices,  as  thfeir  father,  when 
living,  was  ;  those  of  his  uncle  in  the  second,  and  so  on,  and 
are  called  to  the  succession  in  right  of  such  their  represent- 
ative proximity. 

The  right  of  representation  being  thus  established,  the  rule 
with  regard  to  the  descent  of  real  estates  amounts  to  tliis,  that 
on  failure  of  issue  of  the  person  last  seised,  the  inheritance 
shall  descend  to  the  issue  of  his  next  immediate  ancestor. 
Thus  if  John  dies  without  issue,  his  estate  shall  descend  to  his 
brother,  who  is  lineally  descended  from  his  next  immediate 
ancestor,  their  father.  On  failure  of  brethren  or  sisters  and 
their  issue,  it  shall  descend  to  the  uncle  of  John,  the  lineal 

(j)  Blackit.  Deac.  41, 42.  (y)  [See  Mr.  Christian's  note  to 

2  Bla.  Com.  207.] 
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descendent  of  their  common  ancestor,  the  grandfather,  and  so  ^/'^g^^?'' 

OD  {z),  totM  or  Dli- 

But  this  representation  in  infinitum  amongst  collaterals  is  *'^'^'*^^*^ — 
not  admitted  in  the  succession  to  personal  estate,  the  same  ^|f||^|[|^' 
being  restrained  and  limited  by  the  statute  (as  will  appear  rainveraed 

/v'^iv  **by  Role*  of 

atterwards.)  Civu  uw. 

In  the  case  of  Wingate  v.  Fitch,  M.,  21  Jac.  1  (a),  adminis- 
tration upon  the  statute  of  Henry  8  was  granted  to  the  brother 
of  the  half  blood.  The  brother  of  the  whole  blood  appealed 
lo  the  Delegates,  alleging  that  he  was  nearer  of  kin  by  the 
ecclesiastical  law ;  and  the  Delegates  inclining  to  repeal  the 
administration,  and  to  grant  it  to  the  brother  of  the  whole 
blood,  a  prohibition  was  granted  to  try  the  matter  thereupon 
by  the  common  law ;  for  this  being  ordained  by  statute,  it  was 
iaid  that  it  ought  to  be  interpreted  according  to  the  common 
law. 

And  in  the  case  of  Blachboraugh  v.  Davis,  E.,  13  Will.  3  (£), 
Holt,  C.  J.  said  that  the  construction  of  the  statute  of  distri- 
bution on  the  proximity  of  degrees  must  be  according  to  the 
common  law. 

But  the  more  modern  cases  seem  to  suppose  that  the  said 
statute,  being  made  in  an  ecclesiastical  matter,  shall  be  con- 
strued according  to  the  rules  of  the  civil  law  (c). 

Upon  which  account  the  learned  Dr.  Harris  observes  (cO» 
that  the  three  first  chapters  of  the  118th  Novel  of  Justinian 
deserve  the  reader  s  attentive  consideration,  not  only  because 
they  contain  the  latest  policy  of  the  civil  law  in  regard  to  the 
disposition  of  intestates  estates,  but  because  they  are  the 
foundation  of  our  statute  law  in  this  respect :  and  they  are 
still  (he  says)  almost  of  continual  use,  by  being  the  general 
guide  of  the  courts  in  England  which  hold  cognizance  of  dis- 
tributions in  all  those  cases  concerning  which  our  own  laws 
have  been  either  silent  or  not  sufficiently  express. 

And  therefore  it  is  judged  requisite  to  insert  the  said  three 
chapters  here  at  length,  and  in  the  progress  to  observe  what 
alterations  have  been  made  by  the  statute  aforesaid,  and  by 
the  other  laws  of  this  realm,  and  how  far  the  said  Novel  with 
respect  to  this  matter  seemeth  to  be  still  a  rule  and  direction* 

CHAPTER  THE  FIRST. 

Of  the  Succession  of  Descendents, 

"  If  a  person  dieth  intestate,  leaving  a  descendent  of  either  'wij  Nwei, 
"  sex,  or  of  whatsoever  degree ;   such  descendent  is  to  be      o"/De- ' 

■cendentA. 
(ff)  Blackst.  Desc.  41,42;   [Bla.    594;    Thomas  v.  Kettericke,   1  Ves. 

Com.  206.]  sen.  333;    IMmi  v.  Tench,  2  Yes. 

(a)  2  Roll  Abr.  303.  aen.  214 ;    WallU  v.  Hodton,  2  Atk. 

(b)  12  Mod.  616;     [5.  C.  1  P.  177;  Lock  v.  Lake,  2  Lee,  420.] 
Wins.  50.1  {d)  Har.  Justin,  ad  Jinem, 

(c)  lAlentn^  v.  Petty,  Pre.  Cha. 
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''  preferred  to  all  ascendents  and  collatenls.  And  if  any  of 
*'  the  descendents  of  the  deceased  should  die^  leaTing  sons  or 
*'  daughters  or  other  descendents,  they  shall  succeed  in  the 
**  place  of  their  parent,  and  shall  be  intided  to  the  same  share 
''  of  the  intestate's  estate,  which  their  parent  would  have  had 
"  if  such  parent  had  lived.  And  this  kind  of  succession  is 
"  termed  a  succession  in  stirpes;  for  in  the  succession  of  de- 
"  Rcendciits  wc  allow  no  priority  of  degree,  but  admit  the 
"  grandchildren  of  any  person  by  a  deceased  son  or  daogfater 
"  to  be  called  to  inherit  that  person  together  with  his  sons  or 
"  daughters,  without  making  any  distinction  between  males 
**  and  females,  or  the  descendents  of  males  and  females." 

And  what  tlic  civil  law  distributes  in  this  manner  amongst 
the  children  and  other  descendents,  the  statute  clearly  enoucli 
npnortioneth  amongst  them,  taking  in  together  with  them  & 
wile  of  the  deceased  where  there  is  a  wife  surviving.  And 
herein  the  civil,  canon,  common,  and  statute  laws  do  M  agree, 
in  giving  this  preference  to  descendents,  exclusive  of  all  ascend- 
cuts  and  collaterals. 

Only  with  respect  to  grandchildren,  these  by  the  civil  law, 
even  when  alone,  although  they  descend  from  various  stocks, 
and  are  unocjual  in  their  numbers,  will  take  the  estate  of  their 
(IoccmiscmI  grandfather  per  stirpes,  and  not  per  capita  ;  as  sup- 
pose a  man  Kbould  die,  leaving  grandchildren  by  three  difierent 
sons,  already  dead,  to  wit,  three  by  one  son,  six  by  another, 
and  twelve  by  anotlicr,  each  of  these  classes  of  grandchildren 
would  take  a  third  of  the  estate,  without  any  regard  to  the 
inociuality  of  the  numbers  in  each  class.  But  as  to  this  point 
in  l^ngland,  the  courts  in  which  distributions  are  cognizable 
will  order  tlio  division  of  an  estate  in  such  case  to  be  made 
per  capita ;  and  this  partly  from  a  motive  of  equity,  and  partly 
from  A  consideration  of  the  intent  of  the  statute,  which  directs 
an  e(|ual  and  just  distribution :  and  when  the  act  mentions 
representation,  it  must  be  understood  to  refer  to  it  in  those 
cases  only  where  representation  is  necessary  to  prevent  exdu* 
sion,  but  not  to  refer  to  it  in  those  cases  where  all  the  claimants 
are  in  equal  degree,  and  therefore  can  take  each  in  his  own 
right  (c). 

And  if  in  the  case  of  the  succession  of  a  father,  who  leaves 
behind  him  one  or  more  children,  his  widow  should  happen  to 
be  big  with  child,  the  child  in  the  mother's  womb  would  be 
reckoned  among  the  children  of  the  deceased.  And  if  the 
other  children  should  proceed  to  a  partition  of  the  estate,  it 
would  be  necessary  to  lay  aside  one  share  for  the  child  that  is 
to  be  born,  and  to  name  a  curator  to  it,  who  may  take  care  of 
its  interest ;  unless  they  should  think  it  more  convenient  to 
delay  the  partition  unto  the  birth  of  the  child,  either  by  reason 

(e)  Harr.  Just,  ad  Jincm, 
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of  the  uncertainty  whether  the  child  will  be  born  alive  or  not,  coiuir«cUon 
or  because  it  may  happen  that  there  may  be  more  children  CltM^or  Db- 
than  one  of  this  birth  (/).  trtbiuon. 

But  this  provision  is  rendered  more  effectual  by  the  statute 
aforesaid,  which  requires  that  no  distribution  shall  be  made 
till  after  the  expiration  of  one  year  from  the  intestate's  death, 
within  which  time  such  child  or  children  will  be  bom. 

CHAPTER   THE   SECOND. 
Of  the  Succession  of  Ascendents. 

*'  When  the  deceased  leaves  no  descendents,  if  a  father  or  iisck  NovcL 
«  mother  or  other  ascendent  survive  him,  we  decree  that  they  g-^i': 
**  shall  be  preferred  to  all  collateral  relations,  except  brothers  •■'^ 
'*  or  sisters,  as  shall  be  hereafter  more  particularly  declared. 
''  And  if  divers  ascendents  are  living,  we  prefer  those  who  are 
'*  in  the  nearest  degree,  whether  they  are  male  or  female, 
''  paternal  or  maternal.  And  when  several  ascendents  concur 
*'  m  the  same  degree,  the  inheritance  of  the  deceased  must  be 
"  80  divided  that  the  ascendents  on  the  part  of  the  £either  may 
*'  receive  one-half,  and  the  ascendents  on  the  part  of  the  mother 
'^  the  other  half,  without  regard  to  the  number  of  persons  on 
*'  either  side.  But  if  the  deceased  leaves  brothers  or  sisters  of 
"  the  whole  blood,  together  with  ascendents,  these  collaterals 
'*  of  the  deceased  shall  be  called  with  the  nearest  ascendents ; 
"  and  although  the  surviving  parents  are  a  father  and  mother, 
"  the  inheritance  must  be  so  divided,  according  to  the  number 
"  of  persons,  that  each  of  the  ascendents,  and  each  of  the  bro- 
'*  thers  and  sisters,  may  have  an  equal  portion  (^).'* 

If  a  Father  or  Mother.] — By  the  law  of  England,  when  a 
chifd  dieth  intestate,  leaving  a.  father,  the  father  is  solely  enti- 
tled to  the  whole  personal  estate  of  the  intestate,  exclusive  of 
all  others ;  and  anciently,  that  is,  in  the  reiffn  of  King  Henry 
the  First,  a  surviving /a^A^  or  mother  could  have  taken  even 
the  real  estate  of  their  deceased  child.  But  this  law  of  suc- 
cession was  altered  soon  afterwards ;  for  we  find  by  Glanville 
that  in  the  time  of  King  Henry  the  Second,  a  father  or  mother 
could  not  have  taken  the  real  estate  of  their  deceased  children, 

C/)  1  Stra.  Dom.  624.  cendents,  or  with  a  brother  and  sister 

(g)  This  novel  excludes  the  chil-  of  the  whole  blood ;  but  not  in  any 

dren  of  a  deceased  brother  of  the  other  degree :  and  therefore  civilians 

whole  blood,  when  they  conciur  with  admit  brothers  and  sisters  of  the  half 

brothers  and  sisters  and  ascendents ;  blood  to  take  equally,  and  an  uncle 

bothy  NoveL  127,  c.  1,  they  are  ad-  of  the  half  blooa  to  concur  with  one 

mitted  by  representation  to  take  the  of  the  whole,  and  prefer  him  to  the 

same  shinre  which  their  father  would  son  of  an  uncle  of  the  whole  blood. 

have  taken  had  he  lived.    Both  novels  Vinnius  ad  Inst  3,  5,  4 ;  Huber.  ib. 

require  whole  blood  only  in  brothers  de  Sue.  ab  Intestato ;  Sande,  DeoM. 

and  aiiters  cf  the  deceased  and  their  lib.  4,  def.  2, 
cfafldren,  when  Uiey  ooociir  with  as- 

VOL.  IV.  K  ^ 
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the  inheritance  being  then  carried  over  to  the  collateral  line. 
And  it  hath  ever  since  been  held  as  an  inviolable  maTJm,  that 
an  inheritance  cannot  ascend.  But  this  alteration  in  the  law 
made  since  the  reign  of  King  Henry  the  First,  did  not  extend 
to  personal  estate ;  so  that  before  the  statute  of  the  1  Jac.  % 
c.  17,  if  a  child  had  died  intestate,  without  a  wife,  child,  or 
father,  the  mother  would  have  been  entitled  to  the  whole  per- 
sonal estate  ;  but  by  that  statute  every  brother  and  sbter,  and 
their  representatives,  shall  have  an  equal  share  with  her  (h). 
I^But  by  3  &  4  Will.  4,  c.  106,  s.  6,  it  is  enacted, 

[<'  That  every  lineal  ancestor  shall  be  capable  of  being  heir  to 
any  of  his  issue  ;  and  in  every  case  where  there  shall  be  no  issue 
of  the  purchaser,  his  nearest  lineal  ancestor  shall  be  his  heir  in  pre- 
ference to  any  person  who  would  have  been  entitled  to  infacrit, 
either  by  tracing  his  descent  through  such  lineal  ancestor,  or  in 
consequence  of  there  being  no  descendant  of  such  lineal  ancestor, 
BO  that  the  father  shall  be  preferred  to  a  brother  or  sister,  aad  a 
more  remote  lineal  ancestor  to  any  of  his  issue,  other  than  a  nearer 
lineal  ancestor  or  his  issue." — £d.] 

Or  other  Ascendent.'] — Here  it  is  manifest  by  the  civO  law 
that  ascendents,  of  whatever  degree,  shall  be  prercrred  before  all 
collaterals,  except  in  the  case  of  brothers  and  sisters,  as  afore- 
said. But  by  Holt,  Chief  Justice,  in  the  case  of  Slaekbarmtgh 
V.  Davis,  it  was  holden  that  this  is  altered  by  the  statute, 
which  prefers  the  next  of  kin,  though  collateral,  before  <Hie, 
though  lineal,  that  is  more  remote  (i). 

In  the  said  case  o( Blachborough  v.  Davis,  E.,  IS  Will.  S  {k\ 
administration  being  granted  to  the  grandmother,  the  aunt 
moved  for  a  mandamus  to  have  it  granted  to  her,  urging  that 
the  first  administration  was  void,  she  being  nearer  in  degree. 
But  by  Holt,  Chief  Justice  :  In  such  case  it  is  not  void,  bat 
only  voidable ;  and  it  is  a  matter  properly  contestible  in  the 
spiritual  court.  And  if  they  are  in  equal  degree,  the  spiritual 
court  hath  election.  And  the  grandmother  is  as  near  as  the 
aunt,  because  the  descent  to  either  would  be  a  mediate  descent, 
the  medium  of  which  is  the  father.  But  the  court  thought  the 
advantage  on  the  grandmother's  side,  in  this  respect,  that  she 
stands  in  the  right  line.  Afterwards  the  aunt  moved  for  a 
mandamus  to  have  distribution ,  being  in  equal  degree.  On 
the  contrary,  it  was  argued  that  she  was  not  entitled  to  it,  being 
not  so  near  as  the  grandmother ;  for  the  grandmother  stands 
in  the  place  of  the  mother,  and  is  in  the  second  degree  to  the 
intestate ;  the  aunts  are  the  daughters  of  the  grandmother,  and 
the  daughters  caimot  be  in  equal  degree  with  their  mother. 


(A)  Harr.  Just.  ibid. ;   rRalclife's  2  Ves.  sen.  215.] 

case,   3  Co.  40,  a;    Coliingwood  v.  {k)  1  Salk.  38,  251 ;    Ptec.  Cha. 

Fain,  1  Vcntr.  414.]  527;  12  Mod.  623 ;  IP.  Was.  61; 

(i)  1  P.  Wms.51  \  ILloydy.Tcnch,  Ld.  Raym.  684. 
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And  by  Holt,  Chief  Justice :  No  mandamus  ought  to  be  in  oonnnMUMi 
this  case.    And  he  said,  as  by  the  common  law  father  and  ^t^of  dii. 
mother  were  nearer  than  bromer  and  sister,  so  grandfather  tribnuoa, 
and  grandmother  are  nearer  than  uncle  and  aunt.    And  the  21^^*^' 
ffrandUother  in  this  case  is  the  root  of  the  kindred,  whereas 
die  aunt  is  only  a  branch. 

So  in  the  case  of  Woodroffe  v.  Wtcktoarth,  in  the  Court  of 
Chancery,  T.,  1719  (Z),  it  was  clearly  agreed,  that  if  one  dies 
intestate,  leaving  a  grandmother  and  uncles  and  aunts,  the 
grandmother  is  entitled  to  the  personal  estate,  in  exclusion  of 
die  uncles  and  aimts. 

If  divers  Ascendents  are  limnff^  toe  prefer  those  who  are  in 
the  nearest  Degree,  whether  they  are  male  or  female,  pater- 
nal  or  maternal.] — And  conformable  hereunto  are  the  words 
of  the  statute ;  and  in  such  case  the  distribution  shall  be  made 
amongst  the  next  of  kindred  who  are  in  equal  degree.  So  in 
the  case  of  Moor  v.  Barkham,  May  13,  17^  (m),  where  the 
next  of  kindred  to  the  intestate  were  a  grandfather  by  the 
&ther's  side,  and  a  grandmother  bv  the  mother's  side ;  it  was 
decreed  that  they  shall  take  in  equal  moieties,  as  being  in  equal 
degree ;  for  though  the  grandfather  by  the  father's  side  may 
m  some  respects  be  more  worthy  of  blood,  as  in  case  of  the 
descent  of  lands,  yet  in  this  respect  dignity  of  blood  is  not 
material. 

[[But  it  is  the  practice  of  the  ecclesiastical  court  to  prefer 
a  son  to  a  daughter  (n). — Ed.]] 

And  when  several  Ascendents  concur  in  the  same  degree, 
the  Inheritance  of  the  Deceased  must  be  so  divided  that  the 
Ascendents  on  the  part  of  the  Father  may  receive  one-half  and 
the  Ascendents  on  the  part  of  the  Mother  the  other  half  with" 
out  regard  to  the  number  of  Persons  on  either  side."] — By  the 
custom  of  France  (Mr.  Domat  tells  us),  in  pursuance  of  the 
role  patema  patemis,  materna  matemis,  the  remotest  ascend- 
ents are  preferred  to  those  that  are  nearer,  with  respect  to  the 
goods  descended  from  their  stock.  And  this,  he  says,  seemeth 
to  be  more  equitable  and  natural ;  and  there  seemeth  even 
to  be  something  of  a  hardship  in  the  contrary  rule  (o). 

And  with  us,  in  respect  of  the  descent  of  lands,  the  rule 
holdeth,  that  lands  which  came  by  the  father  shall  descend  to 
the  heirs  on  the  part  of  the  father ;  and  the  lands  which  came 
by  the  mother  shall  descend  to  the  heirs  on  the  part  of  the 
mother.  But  with  respect  to  the  distribution  of  personal 
estate,  the  statute  requires  an  equal  distribution  amongst  all 
such  ascendents  as  are  in  equal  degree. 

If  the  Deceased  leaves  Brothers  and  Sisters,  together  with  Aecot^ingto 
Ascendents,  these  Collaterals  of  the  Deceased  shall  be  called  BrothSTi/*** 

(0  Prec.  Cha.  527.  559.]  the  Gnad^ 


t 


m)  1  P.  Wma.  53.  (a)  1  Strah.  Dom.  639.  '•"»««•• 

n)  ^Chittenden  y.  Knight,  2  Lee, 
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ooaitractton  ^^ith  the  ueavest  Ascendents.'] — If  it  should  here  be  asked, 
tr  DiMrii!!!-*'  whether  the  brother  of  an  intestate  would  exdade  the  grand- 
tion.  father  by  the  civil  law ;  the  Novel  appears  at  first  sigfat  to 

answer  it  very  fully  in  the  negative,  by  enacting,  that  if  the 
deceased  leaves  brothers  and  sisters,  together  with  asoendenti 
in  the  right  line,  these  collaterals  shall  be  called  with  the  near* 
est  ascendents.  And  the  generality  of  writers  have  under^ 
stood  this  passage  as  admitting  ascendents  and  brothers  to  take 
jointly.  Yet  a  contrary  interpretation  hath  been  given  by  mmm 
civilians,  and  for  this,  amongst  other  reasons,  that  as  a  benefit 
is  hereby  intended  to  the  brothers  and  sisters,  this  benefit  to 
them  would  be  so  much  the  less,  as  the  ascendents  axe  frrther 
distant  from  the  person  deceased,  whereas  on  the  contrary  is 
reason  it  ought  to  be  so  much  the  more.  As  for  ezampk: 
suppose  there  are  two  brothers,  and  a  £sither  and  modier,  ia 
this  case  each  brother  would  receive  a  fourth  part;  but  if  thefe 
be  no  father  or  mother,  it  may  happen  that  there  shall  be  four 
grandfathers  and  grandmothers,  and  then  each  brother  would 
have  but  a  sixtli  part;  so  there  may  be  eight  great-grandfathen 
and  great-grandmothers,  in  which  case  each  brother  would  re- 
ceive but  a  tenth  part,  and  so  on.  But  this  question  seems 
now  to  be  settled  in  England,  in  consequence  of  three  deter- 
minations ;  the  first  of  which  was  given  in  the  Exchequer,  in 
the  case  of  Poole  v.WikhaWy  T.,  1708;  the  second,  in  the  case 
of  Norbury  v.  VicarSy  before  Fortescue,  Master  of  the  RoDs, 
M.,  1749;  and  the  third  was  delivered  by  the  Lord  Chancellor 
Hardwicke,  in  the  case  oi  Evelyn  v.  Evelyn^  H.,  1754  (p). 
£w/yn  Which  case  of  Evelyn  v.  Evelyn  was  this. — By  the  Lord 

aJ^^  Chancellor  Hardwicke:  ''This  case  is  between  the  grandfiither 
and  the  brother  of  the  deceased.  It  is  insisted  on  the  behalf 
of  the  grandfather,  that  he  is  in  equal  degree  of  consanguinity 
with  the  brother  of  the  deceased,  and  entitled  to  an  equal  share 
of  his  estate  under  the  statute  of  distribution.  The  statute  says 
that  the  ordinary  (in  case  there  shall  be  no  wife,  children,  or 
children's  children)  shall  make  a  just  and  equal  distribution 
among  the  next  of  kindred  to  the  dead  person  in  equal  degree, 
or  legally  representing  their  stocks  pro  suo  cuupie  j[«r<f  *  •«- 
cording  to  the  laws  in  such  cases,  and  the  rules  and  limitations 
hereafter  set  down.'  Which  limitadon  is  only  a  particular 
specification  in  what  cases  representation  shall  be  allowed;  and 
there  is  nothing  more  expressed  in  the  statute,  than  that  the 
estate  shall  be  distributed  equally  to  every  the  next  of  kin  to 
the  intestate,  who  are  in  equal  degree. 

''  This  point  has  been  already  twice  determined  in  courts  of 
equity.  First,  in  the  case  of  Poole  v.  Wilshaw^  and  aiVerwards 
in  the  case  of  Norhury  v.  Vicars* 

''  But  it  has  been  insisted  on  for  the  grandfather,  that  both 

{p)  Harr.  Justin,  ibid. 
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tbefie  decrees  are  erroneous;  and  that  according  to  the  compu-  coiuiitteuoR 
tadon  of  the  civil  law^  the  grandfather  and  brother  are  in  equal  ^  Duuibl^ 

degree,  and  consequently  are  equally  entitled.  ^}^ 

**  And  I  do  agree,  that  in  this  case  the  computation  of  de- 

Sees  ought  to  be  according  to  the  rules  of  the  civil  law ;  and 
at  those  of  the  common  law  are  only  to  be  regarded  in  ma- 
trimonial cases.  Notwithstanding  which  I  shall  adhere  to  the 
determination  of  the  case  of  Poole  v.  Wilshaw.  I  have  seen 
the  Lord  Chief  Baron  Ward's,  and  Mr.  Baron  Price's  reports 
of  this  case,  and  also  that  of  Mr.Dodd  (afterwards  Chief  Baron). 
The  last  of  which,  though  but  short,  is  the  clearest  of  the  three. 
It  was.  a  bill  brought  by  the  grandmother,  for  a  share  of  her 
grandson's  estate  equally  with  his  brother.  And  it  was  insisted 
on  for  her,  that  she  was  in  equal  degree  of  consanguinity,  and 
equally  entitled.  But  the  reporter  says,  '  All  the  court  con- 
trary; and  there  has  been  no  such  usage  since  the  making  of 
the  statute.'  And  I  know  of  none  since ;  though  it  is  eighty- 
three  years  since  that  statute  was  made.  The  subsequent  de- 
cree at  the  Rolls  was  conformable  to  this.  And  therefore  I  shall 
not  attempt  to  overthrow  these  determinations. 

''  But  if  this  was  res  Integra,  I  think  there  are  strong  grounds 
both  from  the  common  and  civil  law,  to  prefer  the  brother  to 
the  grandfather.  The  words  in  the  statute  'pro  sui  cuiquejure, 
according  to  the  laws  in  such  cases,'  refer  to  certain  precedent 
rules  and  methods  of  expounding  the  law. 

"  The  civil  law  is  no  part  of  the  laws  of  England,  any  fur- 
ther than  it  has  been  received  here  in  certain  cases.  In  descent 
of  lands  there  is  but  one  degree  between  brother  and  brother. 
See  Lord  Chief  Justice  Hale's  argument  in  the  case  of  Colling^ 
wood  V.  Pace  (q),  who  says,  that  according  to  the  computation 
of  degrees  according  to  the  laws  of  England,  brother  and  bro- 
ther make  one  degree.  And  the  brother  is  distant  from  his 
brother  and  sister  in  the  first  degree  of  consanguinity.  And 
he  adds,  that  though  the  brother  is  by  the  civil  law  in  the 
second  degree  from  the  brother,  yet  they  say,  in  collaterals 
nuUus  est  proximior  fratre,  ideoque  in  collateralibus  nullns  est 
primus  gradtts,  sed  secundus  obtinet  vicem  primi.  In  the  case 
of  JBIackborough  v.  Davis{r),  the  Lord  Chief  Justice  Hc/It  de* 
livered  the  opinion  of  the  court,  and  said  that  the  laws  of 
England,  and  not  any  foreign  law,  ought  to  govern  in  this  case, 
and  he  cited  the  Saxon  laws  and  others  to  the  point  then  in 
question,  which  was  concerning  a  personal  estate. 

'*  What  I  have  said  would,  I  tnink,  alone  be  sufiicient  to 
support  the  determination  in  the  case  of  Poole  v.  WilsAato  ;  as 
it  snows  that  the  construction  of  the  statute  ought  to  be  accord- 
ing to  the  law  of  England.  But  I  further  think,  that  according 
to  the  Roman  law  alone,  there  would  be  sufficient  ground  to 

{q)  1  Vcntr.  423.  (r)  1  P.  Wm».  50. 
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fliMtfrurikw   support  tlic  resolution.    How  the  imtter  of  sBeteaiaD  of  ool- 
ViVmIiIT  laterals  stood  upon  the  law  of  the Tunrive Tables, mod  vim  slle- 

»"".    ration  it  received  by  the  constitution  of  tiie  Eapcrar  Clandnsi 

and  the  ienatm^ansultum  Tertmliiamm  nnde  in  the  one  of 
the  l^mperor  Antoninus  Pius^  the  adopted  son  of  Adriui,  so 
as  to  let  in  the  mother  who  was  befine  ezdnded,  waj  be  seen 
at  large  in  Vinnius's  Commentary  on  the  Institiiles'(aV  Bf 
the  text  itself  of  the  Institutes  {t)f  it  appears  tfaas  tlie  gmdt 
mother  was  not  to  take  as  well  as  the  mother.  The  words  are, 
'  Pottm  autem  MenatU9<anMuUo  TertuUioMo,  qmoddbaiAdrimd 
temjumbus  factum  est,  plenissime  de  trisii  smecetnome  mmiru 
turn  etiam  avia  deferendwmj  cautum  eU^  See  Vimuos^s  eooi- 
ment  on  this  passage,  p.  643,  who  shows  that  it  was  in  die 
time  of  Antoninus  Pius.  But  Heinecdns's  Syntagma,  Kb.  m. 
tit.  li,  examines  all  the  arguments,  and  indinea  to  Jnstiiuan'i 
o|)iiiion.  By  the  Code  (a),  the  sister  is  preferred  with  the 
grandmother  or  grand&ther. 

"  But  the  whole  has  been  altered  by  the  Novels  of  Joi- 
linian.  It  has  been  said  that  the  Novels  were  never  received 
in  the  western  empire.  But  this  is  not  so  in  the  generality  in 
which  it  was  laid  down.  For  they  have  been  received  in  all 
countricH  where  the  civil  law  has  been  received,  as  much  as 
other  parts  of  that  law;  which  has  never,  since  the  declensiiHi 
of*  the  woHtern  empire,  been  taken  for  the  absolute  rule  of  law 
ill  ntiy  nation.  All  the  commentators  of  the  civil  law  consider 
the*  Nov(»1h  as  part  of  the  Roman  law.  They  call  them  Jitf 
vovmhnuM.  Vuinius,  in  his  Commentary  on  the  Institutes(i:), 
hiiN  a  (liMHcrtation  which  he  calls  Ratio  succedendi  ab  iniestato 
vxjvrv.  iiorvtnifno.  Now  by  the  118th  Novel,  the  brothers  are 
lot* in  to  tnkr  an  equal  share  with  the  father  and  mother.  It  is 
true  thai  Mr.  Domat  is  of  another  opinion  (y).  But  Voet 
niaiiitainH  the  former  opinion  with  great  clearness :  '  Illud  ntm 
natis  rxprditiitn  est,*  &c.  (z).  In  this  passgge  Mr.  Voet  shows 
thai  i]w  emperor  in  the  above  cited  Novel  has  emphatically 
said,  *  Fratrvn  et  sorares  cum  proximis  gradu  atcendentthw 
vocari ;'  which  mention  of  the  next  in  degree  would  be  entirely 
HUiH'rfluouH  if  it  was  not  intended  to  denote  those  who  are  in 
the  first  ascending  degree  (a) ;  since  it  is  a  certain  rule  of  law, 

(i)  Lib. :),  tit.  2,  par.  «3.  has  olMerved,  that  those  may  be  nil 

{i)  Mb.;),  tit.  i'),  jviir.  2.  to  bo  "  next  in  degree  tchom  nau 

(u)  Lib.  G,  tit.  r>8,  L  0.  precede;"  from  whence  he  argues  that 

(.r)  Ito.  edition  atLcy(len,1726,p.  though  the  grandfather  is  excluded 

lili\.  when  the  father  and  brothen  concur, 

(y)  Folio  edition  at  Paris,  1713,  yet  when  the  father  is  out  of  the  way 

vol.i.  part  2,  book  2,  tit  2,  sect  1,  the  grandfather  becomes  ntxt  tmde- 

paracr.  7 ;  or  Stralian's  Translation,  free,  and  ought  to  succeed  with  the 

2d  edit.  p.  030.  brothers.    The  truth  is,  that  on  thb 

{r)  Hague  edit  1731,  vol.  i.  book  point  cifilians  are  divided.    SetH^ 

38,  tit.  17,  paragr.  13,  p.  587.  ad  Inst.  lib.  3,  de  Svcceu.  ab  Intest. 

{a)  But  upon  these  words  Huber  secundum  Nov.  118,  s.  9. 
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that  there  is  no  representation  in  the  ascending  line.  He  coBttrncaon 
afterwards  shows  what  absurdities  follow^  by  letting  in  remoter  {^tM^r^iitri- 
persons  in  the  ascending  line  to  share  with  the  brothers;  since  '>''^<>°' 
the  more  remote  they  were^  the  more  in  number  they  might 
be,  and  consequently  would  carry  away  a  great  share  from 
the  brothers^  as  the  estate  is  to  be  divided  into  as  many  por- 
tions as  there  are  persons.  He  then  argues  from  the  words  of 
tlie  Novel,  which  says,  that  the  brothers  shall  be  called  to 
succeed  equally  with  the  ascendents  in  the  next  degree.  (See 
the  critique  on  these  words  in  Domat  before  cited) — *  Si  aut 
pater  aut  mater  fuerint.*  Whence  it  follows,  that  they  are  not 
to  come  in  promiscuously  with  all  ascendents,  but  '  Si  pater 
aut  mater  fuerint.*  And  he  gives  some  additional  reasons  to 
support  his  opinion.  *  Si  2LUt  pater* — these  are  the  words  of 
the  Novel  as  cited  by  Voet ;  but  in  the  Novel  itself  it  is  *  Si  et 
pater*  (ii  xai  ira7i}p  i]  firiliig  ety^a-av).  Upon  which  Mr.  Domat 
argues  that  the  words  si  et,  being  translated  from  the  Greek, 
signify  et  si.  However  Mr.  Voet's  general  reasoning  may  be 
preferred  to  Domat's,  it  is  not  fair  in  him  to  alter  the  words  of 
the  Novel  on  purpose  to  favour  his  own  interpretation,  when 
he  could  not  but  know  that  a  contrary  one  has  been  founded 
on  the  words  as  they  stand  in  the  Novel. 

**  The  Lord  Chief  Justice  Hale,  in  the  place  above  cited  (6), 
says,  that  the  brother  is  the  first  degree  in  collaterals.  And 
the  text  of  the  Institute  (c)  says,  *  Superior  guidem  et  inferior 
cognatio  a  primo  gradu  indpit;  et  ea  guts  transverso  nume' 
ratur,  a  secundo* 

"  Vinnius,  who  is  a  very  acute  commentator,  in  the  Ratio 
succedendi  ex  jure  novissimo  above  cited,  has  an  argument  to 
prove  that  the  right  of  succeeding  is  not  always  according  to 
the  proximity  of  degrees ;  in  which  (d)  are  the  words  *  Con- 
cludo  igitur  fieri  posse,  ut  aliqui,  pari  gradu  constituti  jure 
proximitatisy  soli  succedantf  exclusis  iis  qui  eodemaradu  aut 
etiam  propinquiore  sunt,  si  illorumjus  sit  potius*  This  shows 
that  one  person  may  be  preferred  to  another  in  equal  degree 
si  ejus  jus  sit  potius. 

**  In  the  present  case.  Ipsa  utilitas,justi  prope  mater  et  (sgui, 
inclines  to  the  preferring  the  brother  to  the  grandfather,  smce 
there  is  in  young  persons  a  natural  spes  accrescendi.  This 
alone  indeed  would  not  be  sufficient  to  ground  a  determination 
upon,  but  joined  to  other  reasons,  it  has  its  weight.  And  since 
not  only  the  reasons  are  on  this  side  the  question,  but  the  de- 
terminations have  been  that  way,  and  to  overthrow  them  would 
tend  to  introduce  inconveniences,  as  it  might  disturb  distri- 
butions already  made,  which  is  an  argument  of  the  greatest 
weight  in  the  law,  I  shall  determine  this  point  in  favour  of  the 
brouier,  to  the  exclusion  of  the  grandfather." 

{b)  1  Ventr.  423.         (c)  Book  iu.,  tit  6ih,  pt.  1.        (cQ  P.  556. 
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CHAPTER    THE    THIRD. 

Of  the  Succession  of  Collaterals. 

luihNovti.  'Mf  a  person  leaves  neither  descendents  nor  ascendents  at 
o^cJSutlrait  "  the  time  of  his  death,  we  first  call  his  brothers  and  sisters  of 
"  the  whole  blood,  whom  we  have  also  called  to  inherit  with 
"  the  fathers  of  deceased  persons.  And  when  there  are  no 
"  brothers  of  the  whole  blood  with  the  deceased,  we  call  those 
**  who  are  either  by  the  same  fiither  only,  or  by  the  same  mo- 
**  ther.  And  if  the  deceased  leaves  brouiers,  and  also  nephews 
"  by  a  deceased  brother  or  sister,  those  nephews  shall  be  cslkd 
«  to  succeed  with  their  uncles  and  aunts  of  the  whole  blood  to 
"  the  deceased;  but  however  numerous  those  nephews  are^  they 
"  shall  be  entitled  only  to  that  share  which  their  parent  would 
''  have  taken  if  alive.  From  whence  it  follows,  that  if  a  min 
"  dies,  and  is  survived  by  the  children  of  a  deceased  brother 
"  of  the  whole  blood,  and  also  by  brothers  of  the  half  Uood, 
"  then  his  nephews  (that  is,  the  children  of  his  brother  by  the 
''  whole  blood)  are  to  be  preferred  to  their  uncles  and  aunts; 
"  for  although  such  nephews  are  themselves  in  the  third  degree, 
"  yet  they  are  preferred,  as  their  parent  would  have  been,  if 
"  living.  And  on  the  contrary,  if  a  man  dies,  and  is  survived 
"  by  a  brother  of  the  whole  blood,  and  by  children  of  a  brother 
"  of  the  half  blood  deceased,  these  nephews  are  excluded,  as 
*'  their  father  would  have  been,  if  he  had  lived.  But  among 
"  collaterals,  we  allow  the  privilege  of  representation  to  the 
'^  sons  and  daughters  of  brothers  and  sisters,  and  no  brtbet; 
''  and  we  grant  it  only  to  brothers*  and  sisters'  children,  when 
''  they  concur  with  their  uncles  or  aunts,  paternal  or  maternal; 
'^  for  when  dcscendents  are  called  to  inherit,  we  by  no  means 
*'  permit  the  children  of  a  deceased  brother  or  sister  to  share 
''  m  the  succession,  although  the  father  or  mother  was  of  the 
''  whole  blood  with  the  deceased  brother.  But  we  have  so  fiir 
''  allowed  the  right  of  representation  to  brothers*  and  sisters' 
'^  children  y  that  being  only  in  the  third  degree,  they  are  called 
''  to  inherit  with  those  who  are  in  the  second.  And  tins  is 
"  evident,  because  brothers*  and  sisters*  children  are  prefierred 
to  the  uncles  and  aunts  of  the  deceased,  paternal  as  well  as 
maternal ;  although  they  are  all  in  the  third  degree  of  cog- 
nation. But  if  a  deceased  person  leaves  neither  brothers 
"  nor  sisters,  nor  brothers*  nor  sisters*  children,  we  then  call 
'^  all  the  other  collaterals,  according  to  the  prerogative  of  thdr 
''  respective  degrees,  preferring  the  nearer  to  the  more  remote; 
"  and  if  several  are  found  in  me  same  degree,  the  inheritance 
"  must  be  divided  according  to  the  number  of  persons,  and  this 
^'  manner  of  dividing  an  inheritance  is  called  a  division  ta  ca* 
"  pita  («>;* 

(e)  Hanr.  Justin,  ibid. 
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Of  the  whole  Blood.'] — ^We  must  here  observe  in  relation  coiwtnicaoa 
to  the  distinction  between  the  whole  blood  and  the  half  bloody  m^of  Sb- 
that  the  law  of  England  is  different  in  this  particular,  accord-  "^^*^*' 
ing  as  the  succession  regards  lands  of  inheritance,  or  per-  NoDbtioe- 
sonal  estate.     In  the  case  of  inheritances,  the  whole  blood  is  pcH^^^Pn,. 
always  preferred,  and  the  half  blood  is  no  blood  inheritable  ^^JJJ^JJ^ 
by  descent     In  succession  to  personal  estate,  the  law  hath  HtirBiood. 
been  more  uncertain,  inasmuch  as  the  statute  takes  no  notice 
of  this  distinction  between  the  whole  blood  and  the  half  blood, 
but  directs  the  distribution  to  be  made  amongst  the  next  of 
kindred  in  equal  degree  to  the  intestate.     But  being  certain 
that  brothers  and  sisters  of  the  half  blood  are  in  the  same  de- 
gree with  brothers  and  sisters  of  the  whole  blood,  it  hath  been 
Uie  general  opinion  that,  according  to  the  said  statute,  brothers 
and  sisters  of  the  half  blood  are  entitled  to  an  equal  share  of 
the  intestate*s  estate  with  the  brothers  and  sisters  of  the  whole 
blood,  although  there  are  several   precedents  of  judgments 
given,  since  the  statute,  allowing  the  half  blood  to  have  but 
an  half  share.     But  the  law  in  this  particular  is  now  become 
fixed  and  certain,  ever  since  the  decree  of  the  House  of  Lords 
in  the  case  of  Watts  v.  Crooke  (  f),  upon  an  appeal  from  a 
decree  in  Chancery,  which  had  been  given  in  favour  of  the 
half  blood,  and  which  was  affirmed  by  the  House  of  Lords  {g). 

And  this  shall  extend  to  a  posthumous  brother  of  the  half 
blood.  And  Lord  Hardwicke  said  he  could  not  distinguish 
this  from  the  case  of  a  child  in  ventre  sa  mere.  If  indeed  it 
were  to  go  to  children  bom  at  any  distance  of  time  so  as  to 
cause  an  inconvenience  by  suspending  the  distribution,  or  to 
cause  a  taking  back  again,  it  might  be  an  objection ;  but  that 
cannot  happen,  because  the  child  must  be  in  rerum  natura  at 
the  death  of  the  intestate  brother  whose  estate  is  in  question, 
but  at  the  utmost  it  cannot  be  carried  beyond  the  year  in  which 
a  distribution  is  to  be  made  (A). 

If  tlie  Deceased  leaves  Brothers  and  also  Nephews,"] — In  wiwre  then 
the  case  of  Walsh  v.  Walsh,  M.,  1695  (i),  a  man  had  three  cwwIS^SIT^ 
brothers ;  one  of  them  died  leaving  three  children,  another  died 
leaving  two,  and  the  third  died  leaving  five  children,  after  which 
he  himself  died  intestate.  It  was  resolved,  that  distribution 
should  be  per  capita,  and  not  per  stirpes,  and  that  fJl  the  chil- 
dren ^ould  have  equal ;  because  none  of  them  take  by  way  of 
representation,  but  all  as  next  of  kindred  in  equal  degree. 

And  herewith  the  best  civilians  figree.  "  Si  soli  sintfratrum  object  or  the 
filiij  non  parentes,  non  fratres,  succedunt  in  capita  {n).    For  Ji^l£»nui£n! 

(/)  [Or,  Crook  v.  Watt,  2  Vern.  (A)   Burnet  v.  Man,  Nov.  16th, 

124;  S".  C.  Show.  P.  C.  108;  Com.  1748,  Vea.  156. 

Dig.  Adm.  H. ;  Bac.  Ahr.  tit.  Exon.  (i)  Prec.  Cha.  54. 

B.  2.1  (k)  Cujac  ad  Nov.  1 18,  et  de  Feud. 

(g)  I  Strab.  Domat^  658.  2, 11. 
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as  Vinnius  has  observed  in  his  Seleci<BJtaisQ9UB$Ha»e$(t)fihe 
right  of  representation  is  a  fiction  of  law  which  is  introduced  in 
o^er  that  the  proximity  of  the  surviying  brother  or  sister  may 
not  exclude  their  nephews  or  nieces.  Sat  in  this  case  such  a 
fiction  is  unnecessary,  as  all  the  claimants  are  in  an  equal  de- 
gree of  proximity  to  the  deceased. 

So  in  the  case  of  Jansan  y.  Bury,  H.,  17S3  (si).  Lord  Chief 
Baron  Bury  had  several  brothers  and  sisters,  smne  of  the  half 
and  some  of  the  whole  blood,  who  all  died  in  his  lifistime,  all 
leaving  several  children.  And  now  upon  a  bill  exhibited  ftr 
the  distribution  of  his  estate,  it  was  decreed  by  the  whole  Comt 
of  Exchequer  that  the  distribution  should  be  per  capita,  and 
not  per  stirpes,  for  now  they  do  not  take  by  representatimi, 
but  as  next  of  kin  to  the  intestate.  But  if  one  of  the  brothers 
or  sisters  of  the  Chief  Baron  had  survived  him,  the  children  of 
the  rest  must  have  taken  only  by  representation,  that  is  to  say, 
per  stirpes.  And  the  case  in  this  court,'between  Wall  and  nkeed" 
nam,  was  cited,  which  was  on  June  28,  1711.  Dr.  Wall,  the  in- 
testate, had  two  sisters ;  Susannah,  of  the  half  blood,  who  left 
Samuel ;  Elizabeth,  of  the  whole  blood,  who  left  John,  Mair, 
and  Dorothy.  Both  the  sisters  died  in  the  lifistime  of  Dr.  WaU. 
His  wife,  as  administratrix,  preferred  a  bill  for  direction  in  the 
distribution,  and  the  court  decreed  one  moiety  of  the  intestate's 
estate  to  the  wife,  and  the  other  moietv  to  be  divided  into  four 
parts,  one  part  for  the  issue  of  Susannah,  and  three  for  the  issue 
of  Elizabeth.  And  no  distinction  was  made  between  the  whole 
and  the  lialf  blood. 

And  so  much  for  the  118th  Novel  of  Justinian.  We  now 
proceed  with  the  explanation  of  the  other  parts  of  the  statute 
of  distribution,  and  of  the  other  statutes  consequent  there- 
upon (n). 

[[By  the  7th  section  of  the  22  &  23  Car.  2,  c.  10,  it  is  enacted, 
that—]] 

No  Representatives  admitted  among  Collaterals,  after 
Brothers'  and  Sisters^  Children.} — In  the  case  of  Maw  v. 
Harding,  T.,  1691  (o),  the  question  was,  whether  the  words 
of  the  statute  arc  to  be  intended  of  brothers  and  sisters  to  the 
intestate;  or  whether,  when  distribution  falls  out  amongst 
brothers  and  sisters,  though  remote  relations  to  the  intestate, 
representation  shall  be  admitted  amongst  them.  And  the  court 
held,  that  the  representation  should  be  only  between  the 
brothers  and  sisters  to  the  intestate. 

In  the  case  of  Pett  v.  Pett,  T.,  1700(d),  the  persons 
claiming  distribution  were  a  deceased  brother  s  daughter,  and 
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7)  Lib.  ii.  c.  30. 

(m)  Bunb.  159. 

(n)  ICarter  v.  Crawley,  Sir  T. 
Raym.  496;  S.  C.  1  Freem.  296; 
Caldecott  v.  Smith,  2  Show.  286; 


Beeton  v.  Dorking,  2  Vera.  16S.] 

(o)  2  Vem.  233. 

(p)  1  P.  Wins.  25;  S.  C.  1  Salk. 
250. 
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the  grandchildren  of  another  deceased  brother.    And  it  was  JJ> 
held  by  the  court,  that  the  deceased  brother*s  daughter  only  uit«  or  ih»- 
was  entitled ;  and  that  a  deceased  brother's  or  sister  s  grand-  ^'^'******' — 
children  shall  not  come  in  y/ith  a  deceased  brother's  or  sister's 
children. 

So  in  the  case  of  Bowers  v.  Littlewood^  M.,  1719  (^):  a 
man  died  intestate,  leaving  no  wife  or  child,  brother  or  sister, 
but  his  next  of  kin  were  an  uncle  by  his  mother's  side,  and  a 
deceased  aunt's  child.  The  latter  brought  a  bill  against  the 
uncle  for  a  share  of  the  intestate's  estate.  To  which  the  de- 
fendant demurred ;  and  the  demurrer  was  allowed.  And  the 
lord  chancellor  said,  that  the  case  of  Pett  v.  Pett  was  in  point, 
and  that  what  had  been  urged  in  regard  to  the  hardship  of  the 
case  was  nothing ;  for  so  it  may  seem  hard,  that  if  an  intestate 
leaves  a  deceased  brother's  only  son,  and  ten  children  of  a  de- 
ceased half  sister,  the  ten  children  shall  take  ten  parts  in  eleven 
with  the  son  of  the  deceased  brother,  and  yet  the  law  is  so, 
because  they  all  take  per  capita^  and  not  by  way  of  represen- 
tation. 

In  case  there  be  no  Child^  then  to  the  next  of  Kindred  in  where  there 
equal  Degree.'] — In  the  case  of  Durand  v.  Prestwood,  June  30,  **  °®  ^""' 
1738  (r),  the  intestate  left  two  aunts,  and  a  nephew  and  a  niece 
(children  of  a  brother  deceased).  By  the  Xiord  Chancellor 
Hardwicke:  The  surplus  must  be  divided  into  four  parts 
equally  amongst  them,  they  being  all  in  equal  degree,  and 
therefore  the  children  do  not  take  per  stirpem,  but  per  capita  ; 
but  if  the  father  of  the  nieces  haa  been  living,  he  would  have 
taken  the  whole. 

A  difference  is  observable  here  between  this  provision  of  the 
statute  of  Charles  II.,  according  to  the  interpretation  here  put 
upon  it,  and  the  Novel  of  Justinian,  which  in  the  third  chapter 
prefers  brothers*  and  sisters'  children,  to  the  uncles  and  aunts 
of  the  deceased,  by  representation,  for  both  descriptions  of 
persons  are  in  the  third  degree.  Lord  Hardwicke  observed  in 
Stanley  v.  Stanley,  infra,  that  the  statute  of  distributions  is 
inaccurately  penned ;  and  in  this  case  it  seems  to  have  over- 
looked the  doctrine  of  representation  in  brothers'  children, 
although  that  statute  and  the  1  Jac.  S,  c.  17,  admit  of  it  where 
the  children  of  a  brother  of  the  deceased  concur  with  their 
uncles,  in  exclusion  of  the  uncles  and  aunts  of  the  deceased, 
and  where  they  concur  with  the  deceased's  wife*  and  mother. 

That  no  such  Distribution  of  the  Goods  of  any  Person 
dying  Intestate  be  made  till  after  one  Y^ar.]— But  the  right 
to  the  distributive  share  vests  immediately  on  the  intestate's 
death.  As  in  the  case  of  Grice  v.  Grice,  H.,  1708  («),  where 
a  person,  entitled  to  a  distributory  share  of  an  intestate's  estate, 

(q)  1  P.  Wm8.  594.  V.  Albert,  2  Lee,  51.] 

(r)  1  Atk.  455 ;  [S.  P.  lAoyd  v.        (t)  3  P.  Wms.  49. 
Tench,  2  Yei.  sen.  213;  BuMeres 
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died   within  a  year  after  the 

111  though  by  the  statute  no  dbtribnlioo  is 

year,  yet  the  share  of  the  deceased 

transnuHsible  to  his  executors  or 

Ncnsc  the  statute  makes  a  will  for  the 

lef(ucv  was  bequeathed,  payable 

plainly  be  an  interest  vested  presentlv.    NaT, 

without  wife  or  issue,  and  intestate,  fteaviiig  a 
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di(ul  before  taking  out  administration,  or  sJtn^g  die  |Mupeit| 
of  llie  estate ;   yet  by  the  statute  the  right  to  die  naesUles 


|)crHonni  estate  vested  in  the  fisUher,  and  ooueqneadybeloiifled 
to  liis  executors  or  administrators,  and  noc  to  die  next  of  lia 
t4)  the  firHt  intestate,  who  in  this  case  happened  to 
iwrson. 

JIuMhand  may  demand  and  have  AdmnistratiomJ] — Bj 
oxpl AUHtory  net  of  the  29  Car.  2,  c.  3,  the  right  of  huabuds  ii 
savod,  of  administering  to  their  wives,  rights,  credits,  and  other 
IH^rsonal  CHtatCH. 

In  i\w  case  of  Gxr;^  v.  Taylor,  M.,  1093 (£),  the  wife, entided 
by  tho  Ntiitute  of  distribution,  died  before  any  distribatioD  was 
nmdn,  and  tiio  husband  died  soon  after  without  taking  adw- 
niNtration  \o  his  wife.  It  was  decreed,  that  the  wife^s  share 
should  go  (o  the  husband*8  administrator,  and  not  to  the  adai- 
nislrator  of  the  wife.     Vide  supra,  **  Adminiiiratiam/' 

Stjuib  V.  Wyufie,  M.,  1718  (u).  A  wife,  entitled  Iqr  the 
doatli  of  hor  sistor,  to  n  personal  estate,  consistmg  of  thin^  in 
iU!li()n,  dicMl ;  her  husband  married  again,  and  died  intestate, 
without  having  Uiken  administration  to  his  first  wife.  The 
second  wifr  took  out  administration  to  him,  and  also  to  the 
iirst  wifo,  of  the  goods  not  administered  by  the  husband.  And 
it  was  (loorcod,  that  the  first  wife's  share  of  her  sister's  personal 
cHtatc*  h1u»u1(1  go  to  the  administratrix  of  the  husband.  And 
tho  liord  ('hancollor  Cowpei*  said,  that  the  exception  in  the 
statute  of  tlio  2!)  (^ar.  2,  doth  not  confine  it  to  the  life  of  the 
husband,  or  to  tlio  circumstance  of  his  having  reduced  any  part 
of  the  wifc*H  personal  estate  into  possession,  but  provides  that 
no  part  of  her  OHtate  shall  be  distribi^ted  among  her  relations 
after  her. 

Cart  V.  Reeves,  M.,  1718  (a:).  A  wife  died  possessed  of 
things  in  action.  The  husband  survived,  and  died  without 
taking  out  letters  of  administration  to  his  wife.  After  which  the 
next  of  kin  to  the  wife  administered  to  her.  And  the  Lord 
Chancellor  Macclesfield  held,  that  the  wife's  administrator  was 
but  a  trustee  for  the  executor  of  the  husband.  And  he  said, 
that  this  clause  in  tlie  act  was  made  in  favour  of  the  husband, 
and  not  to  his  prejudice;  so  that  it  was  intended  by  the  parlia- 
Qient,  that  the  husband  should  be  within  the  statute  of  dis- 
^ibution,  so  as  to  take  the  wife's  things  in  action  as  to  his 
(0  2  Vem.  302.  (u)  1  P.  Wma.  378.  (x)  Ibid.  391. 
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benefit,  but  should  not  be  within  the  same  as  to  his  prejudice ;  ^"{^''jg^ 
for  were  the  construction  to  be  otherwise,  the  husband  of  the  tatMor  Db- 

w^  intestate  would  be  in  a  worse  case  than  the  next  of  kin,  v^^nm. 

though  ever  so  remote,  which  was  not  the  intent  of  the  sta- 
tute. And  the  reporter  adds,  that  Mr.  Vernon  cited  the  case 
of  Lady  Aiscough,  wherein  he  said,  Lord  Cowper's  opinion 
was  the  same  with  the  Lord  Macclesfield's,  that  the  wife's 
things  in  action  did  vest  in  the  husband  by  the  statute  of  dis- 
tribution ;  so  that  since  this  resolution,  the  right  of  adminis- 
tration follows  the  right  of  the  estate,  and  ought,  in  case  of  the 
husband's  death  after  the  wife,  to  be  granted  to  the  next  of  kin 
to  the  husband,  in  the  same  manner  as  it  is  granted  to  a 
residuary  legatee  (y). 

For  if  a  husband  survive  his  wife,  all  interests  vested  in  her 
belong  to  him ;  and  although  he  dies  without  getting  them  in, 
or  taking  out  administration  to  her,  yet  they  belong  to  his 
representatives,  and  not  to  her's  (z). 

So  in  the  case  of  Humphreys  v.  Bullen,  T.,  1737(a),  the  HwbMd'i 
wife  had  a  legacy  left  her  by  her  husband ;  and  after  married  mioutcr. 
a  second  husband,  and  died.  Her  second  husband  took  out 
administration  to  her,  but  died  before  he  received  the  legacy. 
His  next  of  kin  took  out  administration  to  him,  and  received  the 
legacy.  Another  person  took  out  administration  to  the  wife  of 
the  goods  not  administered,  and  brought  a  bill  against  the 
husband's  administrator  to  repay  the  money.  The  question 
was,  whether  it  belonged  to  the  plaintiff  in  that  right,  or  to  the 
defendant  as  representative  of  the  husband.  The  Lord  Chan- 
cellor Hardwicke  thought  it  so  clear  for  the  defendant,  that  he 
would  not  sufier  it  to  be  argued.  He  said,  *'  This  is  a  plain 
case,  taking  it  as  it  stood  on  the  old  statutes  of  administration, 
for  thereby  the  husband  was  entitled  to  administration  if  he 
survived  his  wife.  And  as  it  stood  on  these  statutes,  nobody 
could  call  him  to  an  account  for  the  effects,  for  the  party  was 
to  administer  for  the  good  of  the  soul,  but  not  to  make  a  dis- 
tribution. But  by  the  92  &2S  Car.  2,  c.  10,  administrators 
are  liable  to  make  distribution,  one-third  to  the  wife  of  the 
intestate,  and  so  on.  Yet  upon  the  penning  of  that  statute, 
though  no  notice  was  taken  of  the  husband  being  administrator 
of  his  wife,  it  was  held  not  to  be  within  the  act ;  for  no  person 
could  be  in  equal  degree  to  the  wife  with  the  husband,  and  so 
he  was  not  subject  to  the  statute  of  distribution.  Which  matter 
is  explained  by  the  29  Car.  2,  c.  3,  s.  25,  which  says,  the 
husband  may  demand  administration  of  his  deceased  wife's 
personal  estate,  and  recover  and  enjoy  the  same,  as  he  miffht 
nave  done  before  that  act,  which  was  (before  that  act)  as  his 
own  property.  And  if  before  the  statute  of  distribution,  the 
husband  had  died  before  he  had  called  in  the  effects  of  his 

(y)  1  P.  Win8.382.  (a)  2Alir.  Cas.  £q.  445;  {vkk 

(X)  2  Abr.  £q.  Cm.  424.  sufra,  "  AdminUtrathn."'} 
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constrnction  ^'^^i  ^^^  ^^V  Other  persoii  had  taken  out  administration  to  the 
of  the  su-  wife^  he  would  have  been  a  trustee  for  the  husband.  So  in  die 
triSition.  case  of  Cart  v.  Reeves^  in  Lord  Macclesfield's  time,  it  was 
held  that  an  administrator  de  bonis  non  of  the  wife  was  a  trustee 
for  the  representative  of  the  husband*  Therefore,  though  in 
point  of  law  the  plaintiff  may  be  representative  of  the  wifei  3^ 
he  is  only  a  trustee  for  the  next  of  kin  to  the  husband;  isA 
then  the  plaintiff^  by  bringing  this  bill  against  the  person  for 
whom  he  is  intrusted,  has  been  guilty  of  a  breach  of  trust;  10 
his  bill  must  be  dismissed  with  costs." 

Shall  die  inte$tate  without  Wife  or  Child,  in  ike  Lifetim 
of  the  Mother. 1 — Before  this  statute  of  the  1  Jac.  9,  c.  17,  if 
When  the      one  dicd  without  wife  or  child,  his  mother  had  all,  and  his 
be*^»tiired  to  sisters  and  brothers  nothing;  as  the  father  turniving  hath  all 
the  whole.     ^^  ^^j^  j^y^    ^^^  ^^^  rcasou  of  making  this  statute  was,  be- 
cause the  mother  might  marry,  and  carry  all  away  to  another 
husband  (&). 

But  if  there  be  no  brother  or  sister,  or  representative  of 
brother  or  sister,  then  it  is  out  of  the  statute,  and  the  mother 
shall  have  the  whole,  as  she  had  before  the  making  of  it  As 
in  the  case  of  Jackson  v.  Proudehome,  T.,  S  Geo.  1  (c),  the 
son  died  intestate  without  father,  brother,  or  sister;  his  mother 
living.  She  makes  her  will,  and  therein  makes  an  executor 
and  residuary  legatee ;  and  dies  within  a  week  after  her  son, 
and  without  having  taken  administration  to  him.  The  brother 
of  the  mother  takes  out  administration  to  the  son,  as  his  unde 
and  next  friend.  The  mother's  executor  brings  a  bill  against 
the  uncle,  who  was  the  son's  administrator,  to  .have  an  account 
of  the  personal  estate  of  the  son  in  right  of  his  testatrix,  who 
was  entitled  to  it  by  the  statute  of  distribution.  Lord  Chan- 
cellor Cowper  said,  that  the  administrator  of  the  son  is  only 
trustee  for  the  next  of  kin  to  the  intestate  who  are  entitled  to 
a  distribution  by  the  statute,  and  that  in  this  case  was  the 
mother,  the  son  dying  without  father,  brother  or  sister ;  and  it 
is  an  interest  vested  in  the  mother,  though  she  died  before  ad- 
ministration taken  out  to  the  son,  and  shall  go  to  her  executor 
and  residuary  legatee.  And  decreed  accordingly. 
When  the  Without   Wife  or  Child.'] — Keilway  v.  Keihoay,  T.,  12 

wit^BrMhw  Creo.2(d).  K.Keilwaydied  intestate,  possessed  of  a  considerable 
*"d  w  *"'  P^^s^"^  estate,  and  without  issue,  leaving  a  wife  and  several 
brothers  and  sisters,  and  his  mother  living.  The  wife,  under 
the  statute  of  Car.  2,  takes  a  moiety,  and  a  question  arising 
upon  the  statute  of  Jac.  2,  how  the  other  moiety  should  be 
distributed,  whether  the  mother  should  have  the  whole,  or  only 
a  distributive  share  with  the  brothers  and  sisters,  a  bill  was 
brought  in  order  to  have  the  opinion  of  the  court.     Upon 

(ft)  Blackborough  v.  Davis,  1  Salk.        (c)  Viner,  Execut.  (Z.  12),  1. 
261 ;  IS.  C.  I  P.  Wins.  49,  by  Lord        (d)  Str.  710. 
Holtj 


miW—Distributiaii.  6Sd 

hearing,  the  Lord  Chancellor  King  was  clearly  of  opinion,  and  ^^"L^*^** 
decreed,  that  the  mother  should  have  no  more  than  a  share  of  tact*  or  ^ 

the  other  moiety  with  the  brothers  and  sisters  of  the  intestate ;  "^**''**' 

for  the  intent  of  the  statute  was,  to  put  the  mother  (who  before 
stood  upon  the  same  footing  with  the  father)  in  the  same  state 
and  condition  only  with  mese  collaterals;  so  that  whenever 
she  is  entitled,  they  shall  have  an  equal  share  with  her. 

Stanley  v.  Stanley^  May  14th,  1739  (e).     Hoby  Stanley  died  ir  thm  be 
intestate,  leaving  a  wife  and  a  mother  living,  and  children  of  a  Ibe^i^te 
brother  deceased.    These  children,  as  representatives  of  their  }j^'5j[*'  *' 
£iUher,  bring  a  bill  to  have  one-half  of  the  moiety  of  the  in-  Nepbtwi, 
testate's  estate,  the  wife  being  entitled  to  the  other  moiety,  and  a  wife,  tht 
the  mother  (as  they  insisted)  to  have  only  an  equal  share  with  2h^%iu[*" 
them.    It  is  true  in  this  case  there  is  a  wife  left ;  but  the  ^«n* 
intent  of  the  act  was  to  put  the  intestate's  brothers  and  sisters, 
and  their  representatives,  in  the  same  light  and  condition  with 
the  mother,  so  that  whenever  the  mother  was  entitled,  the  bro- 
thers and  sisters,  and  their  representatives  {per  stirpes)  were 
to  have  an  equal  share  with  her ;  and  cited  tne  case  of  KeUr 
way  V.  Keilway^  which  is  exactly  the  same  with  the  present, 
except  that  in  the  present  case  the  intestate  had  no  brother  or 
sister  living  at  his  death,  which  is  not  material,  in  regard  that 
the  children  of  the  brother  take  by  way  of  representation. 
For  the  mother,  who  claimed  the  whole  moiety,  it  was  insisted, 
that  these  statutes  are  to  receive  a  favourable  construction  to 
exclude  representatives  in  a  remote  degree  in  respect  of  col- 
laterals ;  and  the  words  in  the  statute  of  James  are  in  the  con- 
junctive, and  require  a  brother  or  sister  to  be  in  esse^  as  well  as 
representatives  of  brothers  and  sisters,  to  make  a  case  within 
diis  statute.    It  has  been  determined,  in  the  case  of  Walsh  v. 
Walshf  that  when  the  intestate  leaves  brothers'  or  sisters'  chil- 
dren, and  no  brother  or  sister,  such  children  take  per  capita 
as  next  of  kin,  and  not  by  representation ;  and  in  the  case  o£    ^ 
Durant  v.  Prestwoody  that  the  construction  of  the  statute  was 
the  same  if  a  man  died  leaving  aunts  and  nieces  and  no  brother 
or  sister,  such  aunts  and  nieces  would  all  take  per  capita^  and 
the  nieces  could  not  take  per  stirpes  ;  and  yet  if  the  father  of 
the  nieces  had  been  living,  he  would  have  taken  the  whole. 
And  from  thence  it  was  argued,  that  as  there  was  no  brother 
or  sister  of  the  intestate  living,  if  the  plaintiffs  in  this  case 
took  any  thing,  it  must  be  necessarily  per  capita  and  not  by 
representation ;  that  when  brother's  children  take  per  capita^ 
they  most  necessarily  take  as  next  of  kin,  because  as  they  are 
not  in  equal  degree  with  the  intestate's  mother,  they  could  not 
otherwise  take  at  alL    And  it  was  further  argued,  that  if  they 
were  entitled  by  representation,  it  might  be  carried  to  the  fourth 
or  fifth  generatioDy  for  there  is  nothing  to  restrain  it  in  this  act 

(e)  1  Atk.  458. 
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as  there  is  in  the  statute  of  distributioD,  which  would  create 
great  confusion  and  fractions  in  the  estates  of  intestates.    By 

the  Lord  Chancellor  Hardwicke :  "  There  are  two  qaestions 

in  this  case;  first,  whether  the  plain tifis,  who  are  children  of 
the  intestate's  brother,  shall  share  with  the  mother  of  the  in- 
testate, there  being  a  wife  of  the  said  intestate  ?  SecondlT, 
supposing  they  may,  notwithstanding  that  there  is  a  wot, 
whether  they  can  come  in,  in  respect  that  there  is  no  hroiktr 
or  sister  of  the  intestate  living?  As  to  the  first,  it  is  direcdy 
within  the  case  of  Keilway  v.  Keiltoay,  and  I  am  satisfiri 
with  the  reason  of  that  case.  It  depends  upon  the  cmistroc- 
tion  of  the  proviso  in  the  statute  of  James,  which  is  very  in- 
correctly penned,  and  so  is  the  statute  of  distribution ;  and 
therefore  a  construction  is  to  be  made  upon  the  second  statnte, 
according  to  the  intent  and  meaning  of  the  le^slature.  Upon 
the  statute  of  distribution  the  descending  line  excluded  all 
collaterals,  and  afterwards  went  to  the  next  of  kin,  so  that  the 
father  or  mother  would  take  all ;  therefore  the  subsequent  sta- 
tute intended  that  the  mother  should  have  a  provision  only 
equal  with  the  brother  or  sister  of  the  intestate.  As  to  the 
second  question,  it  is  a  new  one ;  for  the  intestate  has  left  no 
brother  or  sister  for  the  mother  to  collate  (/)  or  share  equally 
with.  The  case  of  Wakh  v.  Walsh  is  grounded  upon  the 
statute  of  Charles.  The  words  of  that  act  do  suppose  that 
there  must  be  some  persons  to  take  in  their  own  right,  and 
others  in  right  of  representation ;  but  the  statute  of  James  is 
of  a  different  kind,  and  lets  in  another  person.  Here  is  a 
mother  takes  an  original  share  in  her  own  right,  and  the  bro* 
ther*s  and  sister's  children  take  as  if  the  brother  and  sister 
coDsirnction  ^^^^  Hviug ;  for  the  word  and  immediately  preceding  the  words 
or  ofuf  In  the  the  representatives,  must  be  construed  in  the  disjunctive.  As 
culu7.  to  the  objection  that  such  representation  might  be  carried  to 
«  several  generations,  I  think  that  consequence  doth  not  follow; 
for  the  proviso  in  the  statute  of  James  is  to  be  incorporated 
into  the  statute  of  Charles,  which  expressly  says  that  repre- 
sentation shall  not  be  carried  beyond  brothers'  and  sisters' 
children ;  and  this  is  agreeable  to  the  rule  laid  down  by  Lord 
Hale,  that  statutes  made  pari  materia  shall  be  construed  into 
one  another.  /  think  the  statute  of  James  intended  to  let  in 
the  rule  of  the  civil  law,  which  contained  three  lines,  ascend' 
ing,  descending,  and  collateral;  the  descending  line  absobtUh 
excluded  all  others ;  the  ascending  excluded  all  coUaterab 
except  brothers  and  sisters,  and  they  took  alike.*'  His  lord- 
ship therefore  ordered  the  residue  of  the  intestate's  estate, 
after  satisfaction  of  debts,  to  be  divided  into  four  equal  parts, 
two-fourth  parts  thereof  to  go  to  the  widow,  one->fourth  to  the 
mother,  and  one-fourth  to  the  brother's  children. 

(/*)  Qtutrt,  if  not  meant  to  concur  with. 
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Qln  a  late  case,  a  widow  having  an  only  daughter  by  her  Coutmctiou 
deceased  husband,  married  a  second  husband,  and  had  two  tatM^ofSic 
sons  by  the  second  marriage.     Afterwards  her  daughter,  the  'l^^"*i??:__. 
fruit  of  the  first  marriage,  died  intestate  and  unmarried ;  the  Brothers  and 
question  arose  whetlier  her  mother  was  exclusively  entitled  to  Hair  bi^* 
her  daughter's  personal  estate,  or  whether  the  brothers  of  the  jJ^'J.^'J*** 
half  blood,  her  children  by  the  second  marriage,  were  entitled 
to  share  with  her.     The  late  Master  of  the  Rolls,  Sir  J.  Leach, 
held  that  by  the  statute  of  James  they  were  so  entitled  (g). 

[[But  the  mother-in-law  of  an  intestate,  not  being  of  his  Moihcr-io 
blood,  can  claim  nothing  under  the  statute  of  distributions  (A).  ^*^' 

— EdO 

Every  Brother  and  Sister.'] — Wallis  v.  Hodgson,  January       Waiua 
S4<th,  1740.    James  Wallis  died  intestate,  and  at  his  death  left    Hodi$o», 
issue  Towers  Wallis,  his  only  child,  an  infant,  who  died  within  Lord  Hard* 
a  week  after  his  father,  and  his  wife  then  enceinte  of  a  daughter.  7odgment 
A  bill  was  brought  by  the  daughter  for  a  moiety  of  the  personal  )fjll,i^'* 
estate  of  Towers  Wallis,  he  having  died  without  wife  or  child  siner  ii  en- 
in  the  lifetime  of  his  mother.     A  cross  bill  was  filed  by  the  sbl^e^aVr 
mother,  praying  that  the  whole   personal  estate  of  Towers  Broih«J*s 
Wallis  might  be  decreed  unto  her.     At  the  hearing  of  this  Property. 
cause.  Lord  Chancellor  Hardwicke  thought  it  was  a  matter  of 
some  difficulty,  and  directed  it  to  stand  over  till  he  had  con- 
sulted with  the  civilians  upon  it,  and  now  delivered  his  opi* 
niou,  that  the  daughter  born  after  the  death  of  her  brother 
was  entitled  to  a  moiety  of  his  personal  estate :  "  This  is  a 
question  which  depends  upon  the  statute  of  1  Jac.  2,  c.  17.    If 
tne  sister  had  happened  to  have  been  born  before  the  death  of 
her  brother,  without  doubt  she  would  have  been  entitled  to  a 
share  of  her  brother's  personal  estate  equally  with  her  mother. 
The  only  doubt  is,  inasmuch  as  she  was  a  posthumous  sister, 
and  bom  after  the  death  of  her  brother :  but  that  circumstance, 
I  am  of  opinion,  will  make  no  difference.     It  was  admitted  by 
the  counsel  for  the  defendant,  that  upon  the  statute  of  Charles 
the  Second,  a  posthumous  child  shall  have  the  benefit  of  a 
share  of  the  personal  estate  of  his  father,  equally  with  the 
other  children ;  for  this  is  agreeable  to  the  intent  of  that  sta- 
tute, and  to  that  debt  of  nature  which  parents  owe  to  their 
children :  nor  can  any  inconvenience  arise  from  this,  because 
the  event  of  there  being  such  children  must  happen  in  nine 
months  at  farthest.     But  it  was  objected,  that  in  collateral 
successions  ab  intestato,  as  between  brothers  and  sisters^  uncles 
and  nephews,  there  is  no  such  debt  of  nature :  that  the  dis- 
tributory  share  must  vest  in  the  party  at  the  time  of  the  death 
of  the  intestate,  or  not  at  all ;  and  that  great  inconveniences 
must  follow  from  a  different  determination ;  and  that  the  vest- 
ing might  be  postponed  and  broken  in  upon,  and  varied  by  a 

(g)  TJeuop  V.  Wat9on,  1  M.  &  K.        (A)  IRuiUmd  ▼.  Rutland,    2  P. 
665.2  Wins.  216.] 
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subsequent  event :  and  in  order  to  specify  an  incoavenieDce  of 
this  sort  that  might  happen^  the  case  of  the  half  Uood  hu 
been  put  that  thev  are  equally  entitled  to  a  distributory  shave 
with  the  whole  blood ;  tnat  a  mother  might  marry  a  seoond 
husband,  and  by  that  means  there  may  be  more  brothers  and 
sisters  born  at  great  distances  of  time,  and  therefore  the  dis- 
tribution of  the  party's  estate  might  perpetually  vary.  As  to 
the  first  of  these  objections^  that  there  is  no  debt  of  nature  in 
collateral  successions,  that  is  a  circumstance  of  no  weigiit; 
in  the  case  of  lineal  successions,  where  that  objection  has  been 
made  use  of  as  an  argument  for  giving  a  share  to  the  post- 
humous child,  that  has  been  only  an  additional  corroboratoiy 
reason,  and  the  primary  reason  has  been  the  intention  of  the 
statute  to  preserve  the  estate  of  the  father  among  his  own  chil- 
dren. As  to  the  second  objection,  that  the  estate  must  vat 
immediately  upon  the  death  of  the  intestate,  it  is  true  that  tbii 
is  generally  laid  down  in  1  Vern.  408,  and  2  Vem.  S74,  bnt 
this  objection  is  of  equal  weight  in  the  case  of  lineal  sucoei- 
sions  ab  intestato  as  it  is  in  collateral  successions,  yet  there  it 
has  never  been  allowed ;  and  this  appears  by  the  opinion  of 
Lord  Raymond  in  Edwards  v.  Freeman  (i).  As  to  the  thiid 
objection,  that  according  to  this  doctrine  a  posthumous  brother 
or  sister  of  the  half  blood  would  be  able  to  take,  which  would 
introduce  many  inconveniences,  it  is  very  true  that  on  the  sta- 
tute of  Charles  the  Second,  the  half  blood  shall  take  equally 
with  the  whole ;  for  that  was  finally  settled  in  Shower's  Pai^ 
liamentnry  Cases,  108,  where  all  the  learning  on  this  head  is 
collected  together ;  but  I  do  not  find  that  it  was  ever  deter^ 
mined  on  this  statute  of  James  the  Second,  that  a  brother  of 
the  half  blood  should  take  as  representative  of  his  brother 
deceased.  In  the  case  of  Watts  v.  Cawton,  this  point  was 
argued,  and  many  probable  reasons  given  for  that  side  of  the 
question ;  but  there  was  no  determination,  and  therefore  I 
will  leave  this  point  unprejudiced  till  it  shall  arise.  The  prin- 
cipal reason  upon  which  I  found  my  opinion  in  the  present 
case  is,  that  the  posthumous  sister  was  in  ventre  sa  mere  at 
the  death  of  her  brother,  and  consequently  was  a  person  is 
rerum  natura.  Upon  this  ground  it  is,  that  by  the  rules  of 
the  common  and  civil  law  she  is  capable  of  taking  in  succes- 
sion. By  the  rules  of  the  common  law,  an  enceinte  of  this 
kind  may  be  vouched  in  a  common  recovery ;  and  in  behalf  of 
such  an  enceinte,  a  bill  may  be  brought,  and  an  injunction 
granted  to  stay  waste.  So  in  the  construction  of  wills  and 
uses,  an  infant  of  this  sort  is  capable  of  taking.  For  notwith- 
standing the  case  of  Slow  v.  Cutler,  it  is  now  settled  that  such 
an  infant  is  capable  of  taking  by  devise.  And  of  this  opinion 
were  two  judges  in  the  case  of  Scattergood  v.  Edge^  according 

(i)  2  P.  Wms.  446. 
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to  a  manuscript  report  which  I  have  of  that  case.  But  though  coBstraetkm  i 
this  is  so  at  common  law^  every  body  knows  that  that  which  tntet%  Si*- 
gave  birth  to  the  statute  of  Charles  the  Second  was  the  con-  *^'^''***- 
tention  then  depending  between  the  temporal  and  ecclesiastical 
courts  in  relation  to  the  power  which  the  spiritual  courts  then 
exercised  of  compelling  distributions,  and  taking  bonds  for  that 
purpose.  The  rise  and  progress  of  this  dispute  is  mentioned 
m  o  Mod.  58  and  Raym.  496.  That  statute  hath  ascertained 
that  point  in  favour  of  the  ecclesiastical  courts ;  and  the  most 
material  clauses  in  it  are  relative  to  their  law,  and  to  the  course 
of  proceedings  in  their  courts:  and  the  several  expressions  in 
the  third  section  show  that  the  main  design  of  the  act  was  (as 
hath  been  mentioned)  to  make  the  exercise  of  that  jurisdiction 
in  the  ecclesiastical  courts  legal,  which  before  that  time  was 
condemned  in  the  temporal  courts.  And  in  the  case  of  Smith 
▼.  Tracy,  Lord  Holt,  who  was  then  one  of  the  counsel,  argued 
strongly  that  that  statute  was  not  to  be  construed  by  the  rules 
of  the  common  but  of  the  canon  and  civil  law ;  and  a  consulta- 
tion was  thereupon  awarded.  In  the  case  of  Carter  v.  Crawley 
it  was  likewise  held,  that  that  statute  was  directory  to  the  spi- 
ritual courts,  and  was  grounded  principally  on  their  law  and 
the  practice  of  their  courts.  In  a  case  at  the  Rolls,  the  Master 
of  the  Rolls  was  of  opinion  that  the  statute  was  to  be  construed 
according  to  the  canon  and  civil  law :  and  afterwards,  upon 
an  appeal,  Lord  King  agreed  to  that  opinion.  This  statute  of 
Charles  the  Second  therefore  confirms  the  jurisdiction  of  the 
ecclesiastical  courts  which  hath  been  mentioned,  and  enlarges 
it.  It  sets  up  the  collatio  bonorum  which  the  civil  law  allows 
of.  As  this  is  so,  the  statute  of  James  the  Second  must  be 
construed  by  the  civil  and  canon  law  likewise.  In  1  Ventris, 
S44,  Lord  Hale  was  of  opinion,  that  statutes  made  in  pari 
materia  were  to  be  taken  into  the  construction  of  one  another, 
and  that  the  statute  of  the  14  Eliz.,  relating  to  church  leases, 
is  a  kind  of  an  appendix  to  the  13  Eliz.  relating  to  the  same 
matter.  And  this  rule  of  construction  holds  more  strongly 
in  the  present  case  than  it  did  in  that;  for  this  statute  of 
James  the  Second  is  a  continuance  of  that  of  Charles  the  Se- 
cond, with  three  additional  clauses ;  and  therefore  it  is  to  be 
considered  as  if  the  statute  of  Charles  the  Second  was  repealed 
and  re-enacted  in  it.  And  if  this  is  so,  it  is  considerable  what 
the  civil  law  is  in  this  particular;  and  by  that  law  an  infant 
in  venire  sa  mere  is  considered  as  in  esse  in  those  respects 
which  are  for  the  benefit  of  the  infant,  though  not  in  those 
which  are  to  his  prejudice.  This  appears  by  many  passages 
in  the  Digest.  In  the  present  case  the  question  is  de  commodo 
ipsius  partus  merely,  and  noways  relates  to  the  prejudice  of 
tnis  infant ;  therefore  the  decree  must  be  accordingly." 
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[[The  1  Vict.  c.  26,  s.  3,  governing  all  wills  made  after 
Jan.  \y  1838,  enacts,  "  That  it  shall  be  lawful  for  every  person 
to  devise,  bequeath,  or  dispose  of,  by  his  will  executed  in 
manner  hereinafter  required,  all  real  estate  and  all  personal 
estate  which  he  shall  be  entitled  to,  either  at  law  or  in  equity, 
at  the  time  of  his  death,  &c.  &c." — Ed.^ 

By  a  clause  in  the  statute  of  distribution,  as  hath  been 
observed,  these  customs  are  specially  reserved  and  excepted. 
What  these  customs  are,  particularly  within  the  city  of  Lon- 
don and  the  province  of  York,  which  comprehend  so  large  and 
considerable  a  part  of  the  kingdom,  it  is  somewhat  strange  that 
so  few  authors  have  taken  any  pains  to  inform  their  readen 
or  themselves.  The  civil  law  acknowledgeth  not  these  cos- 
toms,  nor  yet  doth  the  common  law ;  and  therefore  perhqii 
neither  civilians  nor  common  lawyers  have  judged  them  a 
proper  subject  for  their  inquiries.  And  yet  the  general  notion 
thereof  seenieth  to  have  sprung  from  the  civil  law,  which  estt- 
blisheth  what  the  civilians  call  the  teyitune^  or  legal  portion, 
although  much  different  from  these  customs :  and  these  cus- 
toms are  so  ancient,  and  of  ancient  times  were  of  such  general 
and  almost  universal  extent,  that  some  of  the  greatest  lawyers 
have  doubted  whether  they  were  not  part  of  the  common  law. 

The  matter,  in  short,  seemeth  to  have  been  plainly  thus: 
Before  the  Conquest,  lands  were  devisable  by  will,  of  which 
the  gavelkind  lands  are  a  standing  instance.  And  in  more 
ancient  times  still,  all  the  children,  both  male  and  female, 
inherited  alike;  and  the  estate,  whether  real  or  personal, 
descended  to  all  equally  (k).  And  this  was  agreeable  to  reason 
and  nature,  although  not  to  the  policy  of  government  which 
succeeded.  A{\er  the  Conquest  chiefly  came  in  the  militaiy 
tenures  with  the  feudal  law.  The  eldest  son  was  fittest  to  bear 
arms  ;  and  to  the  end  that  during  the  service  he  might  be  able 
to  sustain  the  dignity  of  the  military  profession,  he  succeeded 
to  the  whole  estate  of  land.  And  that  the  other  children 
might  not  be  destitute,  a  portion  was  provided  for  them  out  of 
the  personalty,  which  the  father  might  not  give  from  them  by 
will,  nor  the  ordinary  by  distribution  in  case  of  intestacy. 

All  antiquity  speaks  of  this  as  the  general  and  established 
law,  except  only  in  some  few  boroughs  and  particular  places, 
where  the  people  lived  probably  by  trade,  and  there  was  not 
lands  sufficient  for  the  support  of  arms.  And  this  accounts 
for  it  why  the  lands  holden  in  burgage  tenure  continued  still 
devisable  by  will,  when  no  other  lands  were  so,  except  only 

{k)  1  Salk.  251 ;   Hale's  H.  C.  L.  220;  Daliymp.  Fend.  201,  202. 
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those  of  gavelkind  in  Kent  and  in  divers  parts  of  Wales,  which  Coniiraction 
received  not  the  laws  of  the  Conqueror.  ruiM^ofSii- 

And  this  order  continued  during  all  those  reigns,  whilst  the  *'^^°""°' 
kings  were  supplied  with  soldiers  by  the  lords  of  manors  and  flJmfnrDts" 
others  at  a  price  and  for  a  time  agreed  on.  Until  at  last  the  tribouon  by 
kings  and  people  coming  into  other  measures  for  raising  of 
soldiers,  these  military  services  dwindled  away  and  were 
changed  into  pecuniary  compensations.  Lands  in  the  reign  of 
King  Henry  the  Eighth  became  again  devisable  by  will.  The 
restraints  upon  the  personalty  vanished  by  degrees,  and  only 
some  footsteps  thereof  remain  in  particular  places.  In  the 
province  of  York  these  military  services  were  the  longer  neces- 
sary, by  reason  of  the  continual  incursions  of  the  Scots  (/) ;  and 
.to  this  day  a  great  part  of  the  lands  within  that  province  are 
not  devisable  by  will ;  and  until  the  reign  of  King  William  the 
Third,  a  man  there  by  his  will  might  not  dispose  of  his  per- 
sonal estate  from  his  wife  and  children  further  than  his  own 
proportionable  part ;  and  one  would  think  by  most  if  not  all 
of  the  books  which  have  been  written  upon  the  subject  of  wills 
that  have  taken  any  notice  of  this  matter  at  all,  that  the  same 
law  continueth  still,  as  indeed  it  doth  in  the  case  of  intestacies, 
although  not  in  the  case  of  last  wills  and  testaments.  For  by 
the  statute  of  the  4  Will.  3,  c.  2,  power  is  given  to  the  inha- 
bitants of  the  province  of  York  to  dispose  of  their  whole  per- 
sonal estate  by  will,  notwithstanding  their  custom  to  the  con- 
trary, except  only  in  the  cities  of  York  and  of  Chester ;  and 

(/)  In  the  county  of  Westmoreland        In  fhe  manor  of  Kentmire,  in  the 

there  are  many  footsteps  of  this  insti-  said  county,  there  are  remains  of  an 

tntion  in  the  customs  of  the  several  establishment  which   seem  to  lead 

manors.    In  the  manor  of  Raven-  nearer  to  that  point.     It  appears  that 

stonedale,  wherein  the  customs  were  the  manor  was  anciently  divided  into 

afcertained  by  indenture  betwixt  the  four  quarters ;  each  quarter  into  fif- 

lord  and  tenants,  in  the  3rd  and  4th  teen  tenements ;  that  each  tenement 

of  Phillip  and  Mary,  one  article  is,  consisted  of  a  proportionable  quantity 

that  the  tenanti  shoutd  break  or  divide  of  inclosed  ground,  with  pasture  for 

no  farmholds ;  or,  as  the  same  is  ex-  ten  cattle  in  a  common  pastui-e  lying 

plfuned  by  a  further  indenture  in  the  within  each  quarter  respectively,  ana 

22nd  year  of  Queen  Elizabeth,  that  privilege  for  eighty  sheep  in  another 

fume  of  the  tenants  shall  divide  or  sever  pasture  common  to  the  whole  manor; 

their  ancient  and  customary  tenements^  that  for  each  tenement  a  man  served 

without  special  agreement  with  the  the  office  of  constable,  paid  2s.  a  year 

lord  or  his  steward  for  that  purpose ;  to  the  curate  of  the  chapel,  and  now 

which  custom  being  riveted  by  the  pays  13s.  Ad,  rent  to  the  lord  of  the 

indentures,  continues  till  this  day,  manor.     By  which  distinctions  the 

although  the  cause  hath  long  since  tenements  have  been  kept  so  far  sepa- 

vanished.     But,  by  permission  of  the  rate  that  it  is  easy  to  calculate  what 

lords  from  time  to  time,  so  many  se-  the  soldier's  estate  within  that  manor 

▼erances  have  been  made,  that  it  is  might  be  supposed  to  be  worth  by  the 

difficult  to  estimate  within  the  said  year ;  for  one  of  those  ancient  tene- 

manor  what  might  have  been  the  ments,  well  husbanded,  seemeth  to  be 

▼aloe  of  an  ori^nal  military  tene-  of  the  value  at  this  day  of  about  10/. 

ment  a  year. — Burn. 
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con.iru.  tioa   by  tlic  2  &  3  Ann.  c.  5,  the  like  power  is  »iTen  to  the  inha- 
Vi.?r,.?m,.    bitants  of  the  city  of  York  also.     By  the  7  &  8  Will.  3,  c.  38, 

|"»»"'|'^nj the  like  power  is  given  to  the  inhabitants  of  the  principality  of 

Wales.     And  by  the  11  Geo.  1,  c.  18,  the  like  power  is  giren 
to  the  freemen  of  the  city  of  London.     But  the  law  concerning 
the  distribution  of  intestates'  eiTects,  in  all  the  said  places,  con- 
tinues as  it  was  before. 
UrtA  Cnke'i        Lord  Chief  Justice  Coke,  who  might  seem  well  able  to  gire 
Acciiiint.       ^  ftood  account  of  these  customs,  had  a  fair  opportunity  in  his 
('ommcntary  on  the  Great  Charter,  where  the  reasonable  part 
is  mentioned ;  but  he  passeth  it  over  slightly,  contrary  to  his 
wonted  manner,  and  says  drily  that  it  is  not  by  the  common  law, 
and  quotes  Bracton  for  the  same. 
Tii«i  of  iho         The  author  of  the  Law  of  Testaments  (which  seemeth  to  be 
Lllw'.Tf  tVi!.'*  a  book  not  altogether  destitute  of  merit)  professeth  expressly 
iriiiieiii*.        ^„  j,.pj|j;  ^]jQ  customs  of  the  city  of  London  and  province  rf 
York  ;  and  ho  hath  collected  a  considerable  number  of  cases 
relating  to  that  subject.    But  with  regard  to  the  city  of  London, 
by  some  fatality,  he  hath  recited  the  statute  of  the  1 1  Geo.  1, 
c.  18,  so  imperfectly,  that  if  he  did  understand  it  himself,  it  is 
impossible  tlie  reader  should  understand  it  from  his  manner  of 
expressing  it ;  but  it  is  plain  he  did  not  understand  it ;  for  all 
whicli  lu;  delivers  tcndeth  to  prove  that  the  custom  of  the  city 
of  London  extends  to  wills  as  well  as  to  the  distribution  of  in- 
testa((»s'  rflects,  and  to  wills  especially.     All  which  is  in  contra- 
diction to  the  statute,  as  will  appear.    And  of  the  statutes  which 
^ive  to  tlu*  inhabitants  of  the  province  of  York  the  like  power 
to  dispose  of  their  whole  personal  estates  by  their  last  wills  and 
testaments,  he  taketh  not  the  least  notice,  nor  ever  mentions 
them. 
Di.h'>pc;ib-        Dr.  (ii!)son  was  a  native  of  the  province  of  York,   and 
>uii  nAccoaiii.  j.j^^.j.jy^,j|  j^jj,  patrimony  by  the  law  and  custom  of  that  province. 

He  recites  (he  statutes  faithfully  which  take  away  the  custom 
as  to  wills  within  the  province  at  large,  and  within  the  city  of 
York  in  particular,  and  also  within  the  principality  of  Wales; 
but  when  he  comes  to  speak  of  the  aforesaid  reasonable  part^ 
having  recited  briefly  the  words  of  Bracton  and  Fleta,  and 
just  mentioned  the  writs  de  rat ionabili  parte  bononim  in  the 
register,  he  says  a  bare  reference  thereto  may  be  sufficient, 
since  the  said  right  is  so  far  abolished;  and  he  adds,  that  it  is 
now  little  more  than  matter  of  speculation  what  we  find  in  the 
Matpm  (J/mrtn  itself  concerning  the  same  reasonable  part. 
And  when  he  comes  to  treat  particularly  of  the  distribution  of 
intestates'  etlects,  although  the  clause  of  exception  of  these 
customs  in  the  statute  of  distribution  seemed  to  render  an 
explication  thereof  in  some  sort  necessary,  yet  he  passeth  it  in 
silence. 

Dr.  swin-  Dr.  Swinbumo  was  judge  of  the  Prerogative  Court  of  York. 

tfvaaV  ^'    He  had  great  abilities,  and  opportunities  more  than  any  other 
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person  of  his  time,  and  inclination  likewise,  to  obtain  a  com-  Conftroctioii 
petent  satisfaction  in  this  matter.  His  book,  for  the  time  in  tl£i*<i?Si»- 
which  it  was  written,  is  a  most  excellent  book.  And  one  can  tftbaUoB. 
scarcely  pardon  the  continuators  of  his  work  (although  upon 
the  whole  of  the  better  sort  of  this  kind  of  authors)  for  attempt- 
ing, as  they  pretend,  to  correct  his  style.  It  needeth  no  cor- 
rection. Swinburne  lived  at  a  time,  namely,  in  the  latter  end 
of  Queen  Elizabeth's  reign,  when  the  style  of  writing  was 
elegant  and  easy,  according  to  the  true  standard  of  the  ancients 
and  of  nature,  and  utterly  abhorrent  from  that  formal  bombast 
which  (from  the  royal  example)  succeeded  in  the  next  reign. 
But  if  they  could  have  amended  Swinburne's  expression,  they 
ought  not  to  have  done  it,  but  in  an  edition  of  Swinburne  to 
have  exhibited  Swinburne ;  and  where  he  might  be  judged  to 
be  wrong,  or  where  the  law  since  his  time  is  altered  (as  it  is  in 
many  cases),  there  was  scope  enough  for  animadversion  other 
ways.  But  they  have  mangled  Swinburne,  and  made  no  dis- 
tinction betwixt  what  is  his  and  what  is  not.  By  breaking 
the  connection  in  improper  places,  and  not  always  understand- 
ing him  themselves,  they  have  rendered  even  Swinburne  some- 
times unintelligible.  All  which  is  only  intended  as  an  apology, 
for  having  separated  Swinburne  throughout  this  title  from  his 
editors  or  continuators,  by  inserting  what  is  Swinburne's,  in 
his  own  words,  and  under  his  own  name,  and  by  distinguishing 
what  is  an  addition  to  Swinburne,  at  the  end  of  the  quotation, 
by  the  letter  a. 

As  to  the  matter  before  us,  we  must  despair  of  obtaining  a 
more  perfect  delineation  of  the  custom  of  the  province  of  York, 
as  it  was  in  Swinburne's  days,  than  Swinburne  hath  exhibited. 
He  was  a  diligent  searcher  into  antiquity,  was  nearer  to  the 
fountain  head  than  we  are  by  almost  two-hundred  years,  was 
acquainted  personally  with  the  most  learned  men  oi  that  time, 
and  made  it  his  employment  to  examine  minutely  into  this  parti- 
cular custom,  and  above  all,  was  master  of  the  acts  and  records 
of  the  court  of  York,  and  availed  himself  of  that  treasure.  But 
what  is  most  astonishing  is,  that  even  in  the  very  last  edition  of 
Swinburne,  where  he  is  treating  of  this  same  custom,  there  is 
no  notice  at  all  taken  (by  the  editors)  of  the  statutes  or  acts  of 
parliament,  which  at  one  stroke  utterly  abolished  at  least  one 
naif  of  this  custom ;  but  for  any  thing  which  appears,  the 
reader  must  judge  that  the  inhabitants  of  the  province  of  York 
cannot  make  their  testaments  of  their  personal  estates  further 
than  to  the  extent  of  the  testator's  own  rateable  part,  which 
was,  and  in  the  case  of  intestates  is  still  called  the  death's  part. 
Indeed  there  is  a  sketch  of  one  of  the  said  acts  in  a  corner  of 
tlie  book  elsewhere,  inserted  where  it  hath  no  manner  of  con- 
nexion, by  those  who  did  not  understand,  or  did  not  consider, 
its  importance  and  use. 
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There  is  some  shadow  of  this  custom^  as  was  said  before,  in 
the  civil  law,  and  the  proportions  were  thus  : — If  there  were 
four  children  or  under,  they  had  a  third  part  equally  amongst 
them  ;  if  five  or  more,  they  had  a  moiety.  And  the  civil  law 
allows  a  legitime  to  parents,  but  not  to  widows ;  whereas,  on 
the  contrary,  the  customs  we  speak  of  do  allow  a  legal  portion 
to  widows,  but  not  to  parents  (m). 

By  the  statute  of  Magna  Charta,  c.  18,  in  the  ninth  year  of 
King  Henry  the  Third,  it  is  said,  generally,  **  If  nothing  be 
owing  to  the  king  or  any  other,  all  the  chattels  shall  go  to  the 
use  of  the  dead,*  (that  is,  to  his  executors  or  administrators), 
'^  saving  to  his  wife  and  children  their  reasonable  parts,"  [or, 
rather,  their  ^^proportionable*"  parts,  "salvis  uxari  gug  et 
pueris  ipsim  rationabilibus  partibus  suis.''] 

Bracton,  who  wrote  soon  after  this  statute,  delivers  it  in  few 
words  as  the  general  law  of  the  realm,  that  after  debts  and  other 
necessary  charges  deducted,  the  whole  residue  shall  be  divided 
into  three  parts  ;  of  which  the  children,  if  there  be  any,  shall 
have  one  part ;  the  wife,  if  she  survive,  shall  have  another 
part ;  and  the  third  part  the  testator  shall  have  free  power  to 
dispose  of.  If  the  testator  hath  no  children,  then  one  mdety 
shall  be  to  the  deceased,  and  the  other  moiety  shall  be  reserved 
to  the  wife.  If  he  shall  die,  leaving  no  wife,  and  having  chil- 
dren surviving,  then  the  deceased  shall  have  one  moiety,  and 
the  children  shall  have  the  other.  If  he  shall  die  without 
either  wife  or  child,  then  the  whole  shall  remain  to  the  de- 
ceased (n).  And  it  is  to  be  observed  that  these  proportions 
generally  do  govern  the  customs  to  this  day. 

And  the  same  is  delivered  by  the  author  of  Fleta,  almost  in 
the  same  words,  and  he  saith,  as  Bracton  had  said  before,  that 
this  is  the  law,  unless  there  be  a  custom  to  the  contrary,  as  in 
cities,  towns,  and  villages  (o). 

By  a  constitution  of  Archbishop  Stratford,  which  was  in  the 
16  Edw.  3,  it  is  ordered  thus,  '' Forasmuch  as  it  happeneth 
sometimes,  that  persons  dying  intestate,  the  lords  of  the  fees 
do  not  permit  the  debts  of  the  deceased  to  be  paid  out  of  their 
moveable  goods,  nor  the  said  goods  to  be  distributed  to  the  use 
of  their  wives,  children  or  parents,  or  otherwise  by  the  dispo- 
sition of  the  ordinaries,  according  to  that  portion  which  by  the 
custom  of  the  country  appertainetli  to  the  deceased,  we  do  de- 
cree, that  none  shall  henceforth  do  the  same,  on  pain  of  the 
greater  excommunication  (/;).'* 

According  to  that  Portion  which  by  the  custom  of  the  Cotm- 
try  appertaineth  to  the  Deceased,'] — Lindwood  says,  the  por- 
tion of  the  deceased  was  what  was  assigned  by  the  ordinary  for 
the  supposed  benefit  of  the  soul  of  the  deceased,  which  was  to 


(m)  2Doinat,  119,  121. 
(n)  Bract.  GO,  61. 


(o)  Fleta,  b.  ii.  c.  57. 
(p)  Lind.171. 
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be  determined  by  custom ;  sometimes  (says  he)  it  was  the  whole  onheSISSw 
personal  estate,  as  when  there  was  neither  wife  nor  child;  some-  or  Duiribn- 

times  one  half,  as  where  there  is  a  wife  surviving,  but  no  chil-  ^— 

dren;  sometimes  a  third  part,  as  where  there  is  both  wife  and 
children  (g). 

By  the  Custom  of  the  Countri/.'\ — He  doth  not  say,  of  the 
realm,  and  that  for  this  reason  (saith  Lindwood)  because  per- 
haps throughout  the  whole  realm  one  and  the  same  custom  as 
to  this  matter  doth  not  prevail ;  but  there  are  different  customs 
accordmg  to  the  diversities  of  countries ;  for  there  may  be  a 
general  custom  of  some  province,  also  a  special  custom  of  some 
city,  territory,  or  place  (r). 

Fitzherbert  saith  (s),  the  writ  de  rationabili  parte  bonorum  PiiBherbert'i 
lieth,  where  the  wife  or  sons  and  daughters  of  the  deceased  A"®"»"- 
cannot  have  their  reasonable  part  of  the  deceased's  goods  after 
the  debts  are  paid  and  funeral  expenses  satisfied. 

And  it  seemeth,  he  says  {t),  by  the  statute  of  Magna  Charta, 
c.  18,  that  this  was  the  common  law  of  the  realm,  and  so,  he 
says,  it  appeareth  by  Glanvil. 

And  in  the  31  Edw.  3,  a  woman  did  demand  the  moiety  of 
her  husband's  goods  because  he  had  no  children,  and  counted 
upon  the  custom  of  the  realm  (u). 

But  in  after  times,  and  by  degrees,  they  came  to  count 
for  the  same  upon  the  particular  custom  of  such  and  such 
places  (or). 

And  accordingly  the  writs  in  the  register  do  rehearse  the 
customs  of  particular  counties,  and  are  of  this  form: — 

"  The  king  to  the  sheriff,  dfC,  If  W.  who  was  the  wife  of  D,,  shall 
make  us  secure,  ^c,  that  then  you  summon  E.  and  £.,  executors  of  the 
testament  of  the  aforesaid  D.,that  they  be,  ^c.  to  show  why,  seeing  that 
accordmg  to  the  custom  in  the  county  aforesaid  hitherto  obtained,  wives 
after  the  death  of  their  hutbands  ought  to  have  their  reasonable  part  of 
the  goods  and  chattels  of  their  husbands,  they  the  same  executors  afore- 
said,  from  her  the  said  IV,  her  reasonable  part  to  the  value  often  marks 
of  the  goods  and  chattels  which  were  of  the  aforesaid  D,,  heretofore  her 
husband,  they  do  detain  unjustly,  and  refuse  to  render  them  unto  her, 
to  the  great  damage  and  grievance  of  her  the  said  W,  and  against  the 
custom  aforesaid.     And  have  you  there  the  summons  and  this  writ,  ^c.** 

•*  The  king,  8^c,     Forasmuch  as  B,  of ,  and  S.,  his  sister,  have 

made  us  secure,  SfC,  that  you  summon  E,  and  E,  executors  of  the  testa" 

mentof  D,  of ,  that  they  be,  S^c,  to  show  why,  seeing  that  according 

to  the  custom  in  the  county  aforesaid  hitherto  obtained  and  approved, 
children  after  the  death  of  their  fathers,  who  are  not  their  heirs,  nor 
were  promoted  in  the  life  of  their  fathers,  ought  to  have  their  reasonable 
parts  of  their  goods  and  chattels  which  were  of  their  fat  hers;  they  the  same 
executors  aforesaid,  from  the  aforesaid  B.  and  S.  after  the  death  of  the 

{g)  Lind.  178.  (0  F.  N.  B.  284. 

(r)  Lind.  172.  (u)  Ibid, 

(i)  F.  N.  B.  284.  {x)  Ibid. 
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CoBiiraetion  aforesaid  D,  their  father,  whose  heirs  they  are  noi^  and  nho  were  not 
of  *Difm*bo-**  promoted  in  the  life  of  the  same  their  fat  her,  their  reasonable  parts  to  the 
tioB.  value  of  ten  pounds  of  the  goods  and  chattels  wkick  were  rf  ike  afaresmi 

D.  their  father,  they  do  detain^  unjustly,  and  refuse  to  render  the  same 
unto  them,  to  the  great  damage  and  grievance  of  them  the  said  B.  and 
S.f  and  against  the  custom  aforesaid.  And  have  you  there  the  smnrntm 
and  this  writ,  ^^c" 

In  the  case  of  Stapleton  v.  Sherrardiy),  H.,  1684,  it  wis 
said,  that  the  custom  of  the  province  of  York  is  the  same  with 
the  custom  of  the  city  of  London,  unless  in  the  case  where  the 
eldest  son  hath  lands  by  descent;  but  it  will  appear,  when  we 
come  to  treat  of  them  separately,  that  there  are  other  diiflerenoes. 

And  first  of  the  custom  of  the  city  of  London. 

1 .  Of  the  Custom  of  the  City  of  London  in  partieidar. 

stntoteeBt-  By  the  11  Geo.  1,  c.  18,  s.  17,  ''Whereas  great  numbers  of 
po«f  by  wni.  wealthy  persons,  not  free  of  the  city  of  London,  do  inhabit  and 
carry  on  the  trade  of  merchandize  and  other  employments 
within  the  said  city,  and  refuse  or  decline  to  become  freemen 
of  the  same,  by  reason  of  an  ancient  custom  within  the  said 
city,  restraining  the  citizens  and  freemen  of  the  same  from  dis- 
posing of  their  personal  estates  by  their  last  wills  and  testa- 
ments ;  to  the  intent  therefore  that  persons  of  wealth  and  ability, 
who  exercise  the  business  of  merchandize  and  other  laudable 
employments  within  the  said  city,  may  not  be  discouraged  from 
becoming  free  of  the  same  by  reason  of  the  said  custom,  it  is 
enacted,  that  it  sliall  be  lawful  to  all  persons  who  shall  after 
June  1, 1725,  be  made  free,  or  become  free  of  the  said  city,  and 
also  for  all  persons  who  are  already  free,  and  on  the  said  1st  day 
of  June,  17S5,  shall  be  unmarried,  and  not  have  issue  by  any 
former  marriage  (z),  to  give  and  devise,  will  and  dispose  of  their 
personal  estates  to  such  uses  as  they  shall  think  fit,  any  custom 
or  usage  in  the  said  city,  or  any  by-law  or  ordinance  made  or 
observed  within  the  same,  to  the  contrary  thereof  in  any  wise 
notwithstanding." 

Sect.  18.  '^  Provided  that  in  case  any  person,  who  shall  at 
any  time  after  the  said  first  day  of  June,  1725,  become  firee  of 
the  said  city  ;  and  any  person  who  is  already  free,  and  on  the 
said  first  day  of  June,  1725,  shall  be  unmarried,  and  not  have 
issue  by  any  former  marriage, —  hath  agreed  or  shall  agree  by 
any  writing  under  his  hand,  upon  or  in  consideration  of  his 
marriage  or  otherwise,  that  his  personal  estate  shall  be  subject 
to  or  be  distributed  or  distributable  according  to  the  custom  of 
the  city  of  London ;  or  in  case  any  person  so  free  or  becom- 
ing free  as  aforesaid,  shall  die  intestate :  in  every  such  case, 
the  personal  estate  of  such  person  so  making  such  agreement, 
or  so  dying  intestate,  shall  be  subject  to,  and  be  distributed 

(y)  1  Vem.  305.  {z)  Danten  v.  Hatxs,  Amb.  276. 
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arid  distributable  according  to  the  custom  of  the  said  city;  any  J'JjfgS?" 
thing  herein  contained  to  the  contrary  notwithstanding.'  lotwof  dw- 

So  that  as  to  intestates  the  custom  continueth  as  it  was  before :  *'^*"'*'^* — 
-which  seemeth  to  be  as  follows : — 

If  a  freeman  of  London  dies,  in  London  or  elsewhere,  leav-  Cartom  of 
Itig  a  widow  and  a  child  or  children;  his  personal  estate  (after  to  ia.eV" 
his  debts  paid,  and  the  customary  allowance  for  the  funeral,  ^"'••^•«y* 
and  for  the  widow's  chamber,  being  first  deducted  thereout)  is 
by  the  custmn  of  the  said  city  to  be  divided  into  threfe  equal  . 

parts,  and  disposed  of  in  the  following  manner ;  to  wit,  one- 
third  part  thereof  to  the  widow,  another  third  part  to  the  chil- 
dren, and  the  other  third  part  (being  taken  out  of  the  custom) 
is  now  made  subject  to  the  statute  of  distribution ;  and  so 
dividing  the  whole  into  nine  parts,  four-ninths  belong  to  the 
wife,  and  five-ninths  to  the  children  {a).  Note,  in  the  case  of 
Biddle  v.  Biddle,  18  March,  1718(6),  before  Lord  Parker,  it 
was  said,  that  the  widow  is  entitled  to  the  furniture  of  her 
chamber ;  or  in  case  the  estate  exceeds  2000/.,  then  to  60/.  in- 
stead thereof. 

If  a  freeman  hath  no  wife,  but  hath  children;  the  half  of 
his  personal  estate  belongs  to  his  children,  and  the  other  half 
(being  the  dead  man  s  part)  is  in  like  manner  distributable  by 
the  statute  (c). 

So  if  he  hath  a  wife,  and  no  children ;  half  of  his  persotial 
estate  belongs  to  his  wife,  and  the  other  half  is  distributable  ; 
and  in  this  case  one  moiety  of  the  dead  man's  part  distributable 
by  the  statute  as  aforesaid,  belongeth  unto  the  wife  by  the  sdid 
statute ;  so  that  in  the  whole  she  will  have  three-fourths  of  the 
personal  estate,  besides  her  widow's  chamber  (rf). 

If  he  hath  neither  wife  nor  child  at  the  time  of  his  death, 
then  the  whole  belongs  to  the  deceased,  and  is  distributable  by 
the  statute  (e). 

Concerning  which  death's  part,  to  be  distributed  by  the  sta-  The  De«ih's 
tute,  it  is  enacted,  by  the  1  Jac.  2,  c.  17,  s.  8,  as  followeth:  ubk  acconT- 
"  For  the  determining  some  doubts  arising  on  the  statute  of  siitSlJ^ 
frauds  and  penuries,  it  is  enacted  and  declared,  that  the  clause  DUtribniion; 
therein,  whereby  it  is  provided  that  that  act  or  any  thing  therein 
contained  should  not  anyways  prejudice  or  hinder  the  customs 
observed  within  the  city  of  London  and  province  of  York,  was 
never  intended  nor  shall  be  taken  or  construed  to  extend  to 
such  part  of  any  intestate's  estate,  as  any  administrator,  by 
virtue  only  of  being  administrator,  by  pretence  or  reason  of 
any  custom,  may  claim  to  have  to  exempt  the  same  from  dis- 
tribution ;  but  that  such  part  in  the  hands  of  such  administra- 

(a)  2  Salk.  426;  Ld.Raym.  1328;  (c)  1  P.  Wma.  341. 

1  Vem.  180.  {d)  2  Salk.  246 ;  Law  of  Test.  21 1. 

(6)  Yin.  tit  Customs  of  London,  (e)  Law  of  Test.  192. 
B.  2. 
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tor  shall  be  subject  to  distribution,  as  in  other  cases  witlun  tfie 
said  act." 

It  was  called  the  dead  man's  part,  because  the  ordinary,  or 
he  to  whom  the  ordinary  should  commit  administration,  was  to 
dispose  of  the  same  to  pious  uses  for  the  benefit  of  the  soul  of 
the  deceased ;  but  administrators,  under  pretence  of  concealed 
debts,  did  frequently  keep  the  greatest  part  thereof  to  their  own 
use.  And  after  this  statute  of  the  1  Jac.  S,  in  the  case  between 
the  widow  and  the  son  of  Sir  Richard  How,  Knight,  tbe  widow 
as  administratrix  claimed  to  herself  the  death's  part  by  virtue 
of  the  letters  of  administration  granted  to  her  of  ner  husband's 
estate ;  but  this,  being  thought  unreasonable,  was  contested  by 
the  son  in  chancery  with  his  mother-in-law ;  and  upon  hearing 
the  cause,  it  was  settled  and  decreed  to  be  observed  for  ever, 
that  the  deceased  s  part  should  be  divided  according  to  the 
statute  of  distribution,  in  pursuance  of  this  explanatory  clause 
of  the  1  Jac.  2,  c.  17(/). 

The  Court  of  Orphans  is  held  by  custom  time  out  of  memory 
before  the  lord  mayor  and  aldermen  of  the  city  of  London,  who 
are  guardians  to  the  children  of  all  freemen  of  London  that  are 
under  the  age  of  twenty-one  years  at  the  time  of  their  father's 
decease  {g). 

And  if  a  freeman  or  freewoman  die,  leaving  orphans  within 
age  unmarried,  the  Court  of  Orphans  shall  have  the  custody 
of  their  body  and  goods;  and  the  executors  or  administrators 
shall  exhibit  inventories  before  them,  and  become  bound  to  the 
chamberlain  to  the  use  of  the  orphans  to  make  a  true  account 
upon  oath,  and  if  they  refuse,  snail  commit  them  till  they  be- 
come bound  (A).  And  their  being  bound  so  to  do  in  the  spiri- 
tual court  exciiseth  them  not  from  this  custom  (t). 

For  if  the  father  is  a  freeman  of  London,  he  cannot  devise 
the  disposition  of  the  body  of  his  child ;  and  if  he  do,  yet  the 
infant  shall  remain  in  the  custody  of  the  mayor  and  alder- 
men (k). 

The  children  of  a  freeman  of  London  are  entitled  to  the 
share  of  his  personal  estate,  though  they  were  born  out  of 
the  city,  and  though  their  father  did  not  inhabit  or  die  in 
London  (Z). 

And  also,  though  their  estate  doth  not  lie  in  the  city,  but 
elsewhere  (wi). 

Walsam  v.  Skinnery  T.,  1718  (w).  An  after-born  child  shall 
come  in  with  the  rest  for  a  customary  share  of  the  father's  per- 
sonal estate. 

Wilcocks  V.  Wilcocks,  T.,  1706  (o).     A  child  entitled  to  an 


(J')  Green's  PriviL  49,  50. 
{g)  Privilegia  Loudini,  288. 
{h)  Ibid.  280. 
(i)  Law  of  Ex.  252. 
(k)  Privil.  liond.  287. 


(/)  Law  of  Test  202. 
(iw)  Privil.  Lond.  288. 
(n)  Prec.  Cha.  499. 
(o)  2  Vem.  559. 
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orphanage  share  of  his  father's  personal  estate^  dying  under  conitracuun 
twenty-one,  and  unmarried,  cannot  devise  it  by  his  will,  for  by  JJje'J^of  dis- 
the  custom  it  survives  to  the  other  children;  but  he  may  devise  tribotion. 
the  share  which  he  hath  under  the  statute  of  distribution. 

In  the  case  of  Fouke  v.  Lewen,  M.,  1682,  it  is  said  that 
if  a  man  marries  an  orphan,  who  dies  under  twenty-one,  her 
orphanage  part  shall  not  survive  to  the  other  children,  but 
shall  go  to  the  husband. 

But  in  the  case  of  Merriweather  v.  Hester,  T.,  5  Geo.  I  ( »), 
a  case  was  cited  between  Ambrose  and  Ambrose,  and  another 
between  Rawlinson  and  Rawlinson,  where  it  had  been  certified 
to  be  the  custom  of  London,  and  was  accordingly  decreed  by 
the  Lord  Chancellors  Harcourt  and  Cowper  successively,  that 
if  a  city  orphan  dies  before  twenty-one,  his  orphanage  part 
survives  to  the  other  orphans,  and  that  he  can  make  no  dispo- 
sition by  will  to  contradict  it ;  but  if  he  dies  af\er  twenty-one, 
at  which  time  he  might  by  will  have  disposed  of  it,  there, 
though  he  die  intestate,  it  shall  go  according  to  the  statute  of 
distribution,  between  his  mother  and  surviving  brothers  and 
sisters;  and  that  in  the  other  case,  where  he  dies  before  twenty- 
one,  the  survivorship  holds  only  as  to  the  orphanage  part  be- 
longing to  himself,  so  that  if  he  had  by  survivorship  the  part 
of  any  other  of  his  brothers  or  sisters,  that  should  go  accord- 
ing to  the  statute  of  distribution.  It  was  also  said,  that  if  a 
man  marries  an  orphan,  yet  till  twenty-one  his  right  is  not  so 
vested  as  to  prevent  his  wife's  share  from  surviving  in  case  she 
died  before  tAventy-one. 

So  if  a  man  marries  an  orphan,  and  dies,  his  representatives 
are  not  entitled  to  any  part  of  what  was  his  wife's  customary 
share,  but  the  whole  belongs  to  the  wife  (q). 

A  wife  divorced  for  adultery  shall  not  have  her  customary  wir*  di 
share  (r).  ^**"^- 

Newsome  v.  Bowyer,  T.,  1729  (s).     Where  the  husband  was  Hotband  «i. 
attainted  of  felony,  and  pardoned  on  condition  of  transporta*  '•'«««<*• 
tion,  and  afterwards  the  wife  became  entitled  to  some  personal 
estate  as  orphan  to  a  freeman  of  London,  this  personal  estate 
was  decreed  to  belong  to  the  wife,  as  to  z.feme  sole. 

If  a  freeman  having  several  children,  or  but  one  child,  doth 
fully  advance  all  his  children  or  his  single  child,  this  satisfies 
the  custom,  and  is  the  same  as  if  he  had  no  child,  and  his  per- 
sonal estate  shall  go  as  if  there  was  none.  So  if  a  freeman 
compound  with  his  wife  before  marriage  for  her  customary  part, 
it  is  the  same  as  if  there  was  no  wife  (f ). 

Hancock  v.  Hancock,  M.,  1710  (m).     Where  the  wife  of  a 

(p)  Free.  Cha.  537.  (r)  IPetiifer  v.  James,  Bunb.  16; 

Iq)  Vin.  Custom  of  London  (B.     In  the  goods  ofDavies,  2  Curt.  608.] 
10),  18;  Tvide  supra,  "Payment  of       (s)  3  P.  Wms.  32. 
Legacies,*^  383.]  (0  2  P.  Wms.  627. 

(u)  2  Vern.  666. 
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coBitrvdion  freoman  of  London  is  compounded  with  before  marriage,  by 
ultoi'of  Du-   settling  a  jointure,  although  of  land,  the  wife  is  taken  as  ad- 
vanced, and  the  children  by  the  custom  of  London  shall  have 
a  moiety  as  if  the  wife  was  dead.     So  if  all  the  children  are 
advanced,  the  wife  shall  have  a  moiety. 

Babington  v.  Greenwoody  H.,  1718  (:r).  A  jointure  by  a 
freeman  on  his  wife  in  bar  of  dower,  will  not  bar  her  of  her 
customary  part ;  otherwise  it  is,  if  said  to  be  in  bar  of  her  cus- 
tomary part. 

Lewinw.  Lewin,  M.,  17S7(y).  If  a  woman  before  marriage 
with  a  freeman  of  London  accepts  of  a  settlement  upon  her  to 
take  effect  after  her  husband's  death  in  case  she  survives  him, 
of  part  of  his  personal  estate,  (without  taking  notice  of  the  cus- 
tom of  London,)  she  is  thereby  barred  of  her  customary  part  of 
his  personal  estate. 

Pusey  V.  Deshoverie,  T.,  1734  (z).  Lord  Chancellor  Tal- 
bot, taking  notice  of  the  contrary  determinations  made  by  the 
court  in  this  point,  said,  it  had  been  of  late  settled,  that  where 
a  wife  was  compounded  withal,  it  should  be  taken  as  if  there 
was  no  wife ;  and  consequently  that  the  husband  should  have 
one  moiety,  and  the  children  the  other.  The  like  was  held  by 
the  Lord  Chancellor  Hardwicke  in  the  case  of  Morris  v.  Sur^ 
rowy  in  the  year  1737. 

It  is  said  generally  by  the  author  of  the  Law  of  Testaments, 
that  any  provision  made  by  the  father  in  his  lifetime  for  his 
children,  is  advancement  within  the  custom ;  but  a  settlement 
of  a  real  estate  on  a  child  is  no  advancement,  nor  to  be  brought 
into  hotchpot  (a). 

But  Mr.  Vernon  questioneth  whether  every  provision  made 
by  the  father  for  his  child  be  an  advancement,  or  whether  only 
such  a  provision  as  is  made  on  the  marriage  of  a  child  f  And 
he  answers,  that  it  seemeth  to  be  only  such  a  provision  as 
is  made  on  marriage,  or  in  pursuance  of  a  marriage  agree- 
ment (i). 

And  in  the  case  of  Jenks  v.  Holford,  M.,  34  Car.  2  (c),  the 
plaintiff  exhibited  his  bill,  setting  forth  that  his  wife's  father 
was  a  citizen  of  London,  and  that  he  had  not  advanced  her  in 
his  lifetime,  and  demanded  her  customary  part,  and  prayed  an 
account.  It  was  insisted,  on  the  defendants  part,  that  the 
plaintiff's  wife  was  advanced  by  her  father  in  his  lifetime,  he 
having  given  her  400/.  But  the  Lord  Chancellor  was  of  opi- 
nion that  it  could  not  be  any  advancement,  unless  it  had  been 
given  her  as  a  marriage  portion,  or  in  pursuance  of  a  marriage 
agreement ;  and  the  400/.  were  not  given  till  a  long  time  after 
her  marriage,  and  without  any  agreement  that  the  same  should 
be  for  her  marriage  portion,  and  was  a  free  gift,  great  part  of 
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(x)  1  P.  Wms.  530. 
y)  3  P.  Wms.  16. 
X)  I  P.  Wms.  644. 


i 


(a)  Law  of  Test.  204. 
6)  1  Vera.  89. 
c)  1  Vem.  61. 
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the  sums  that  made  up  the  400/.  being  given  at  christenings  coattnctioa 
and  lyings-in.    Next^  it  was  insisted  for  the  defendant,  tlubt  TatlSTof  nia- 
these  several  sums,  howsoever  given,  ought  (if  the  plaintiff  will  trtbotioa. 
come  in  for  his  wife's  customary  part)  to  be  cast  into  hotchpot. 
But  the  plaintiff's  counsel  denied  it,  and  took  a  difference 
betwixt  a  free  gift  subsequent  to  the  marriage,  and  where  the 
same  is  given  in  marriage ;  and  compared  it  to  the  case  of  an 
heiress,  where  she  has  lands  given  her  in  frank  marriage,  thof^ 
must  be  cast  into  hotchpot ;  but  otherwise  it  is  of  lands  con- 
veyed or  given  to  her  by  her  father  or  other  ancestor  jafter  the 
marriage.     But  not  allowed  by  the  Lord  Chancellor.    And 
the  {daintiff  not  consenting  to  cast  into  hotchpot  the  400/.  ^ven 
unto  his  wife  as  aforesaid,  the  bill  was  dismissed. 

Civil  v.  Rich,  H.,  1683  (d).  The  custom  of  the  city  of 
London  touching  orphans  was  certified  to  be,  that  where  an 
heir  or  co-heir  had  a  real  estate  settled  on  him  or  her  by  the 
fiither,  the  same  was  out  of  the  custom  of  the  city  of  London ; 
and  though  the  father  should  afterwards  declare  the  same  to  be 
a  full  advancement  for  such  child,  yet  that  was  no  bar  to  his 
orphanage  part,  neither  was  it  to  be  brought  into  hotchpot,  but 
was  clearly  out  of  the  custom.  And  it  was  said,  that  by  the 
custom  of  the  city  of  London,  where  a  child  is  married  with 
the  father's  consent,  and  there  is  a  portion  given  in  marriage^ 
such  child  is  debarred  from  claiming  any  benefit  of  the  or- 
phanage part,  unless  the  father  shall,  by  writing  under  his  hand 
and  seal,  not  only  declare  that  such  child  was  not  fully  ad- 
vanced, but  likewise  mention  in  certain  how  much  the  portion 
given  in  marriage  did  amount  unto ;  that  so  it  may  appear  what 
sum  is  to  be  brought  into  hotchpot. 

Annand  v.  Honeywood,  M.,  1685(e).  The  question  wasj 
whether  money  given  by  the  father  to  be  laid  out  in  land  to  be 
settled  on  the  son  and  the  intended  wife  for  their  lives,  with 
remainders  in  tail,  should  be  reckoned  to  be  an  advancement 
by  part  of  the  personal  estate  of  the  father,  so  as  that  the  son 
ought  to  bring  the  same  into  hotchpot,  to  entitle  him  to  a  share 
of  the  personal  estate.  Lord  Chancellor :  There  is  no  colour 
to  reckon  this  any  part  of  the  personal  estate. 

Chace  v.  Box,  T.,  1699  (/).  If  any  fireeman's  child  be 
married  in  the  lifetime  of  his  or  her  father,  by  his  consent,  and 
not  fully  advanced  to  his  fiill  part  or  portion  of  his  father's  per- 
sonal or  customary  estate  as  he  shall  be  worth  at  the  time  of 
his  decease,  such  freeman's  child  so  married  as  aforesaid  shall 
be  excluded  and  debarred  firom  having  any  ftirther  part  or  por- 
tion of  his  or  her  said  father's  personal  or  customary  estate  to 
be  had  at  the  time  of  his  decease ;  except  such  father,  by  some 
writing  by  him  written  and  signed  with  his  name  or  mark|  shall 

(d)  I  Yem.  216.  (/)  Ld.  Raym.  484. 

(e)  1  Vem.  345. 
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CottMtnuuon  declare  and  express  the  value  of  such  advajMemenc.  And  then 
iNilt'orTiu  every  such  child,  after  the  decease  of  his  father,  prodocing 
ifibttiion.  Hu^i,  writing,  and  bringing  such  portion  so  had  of  his  father 
into  liotclipot,  shall  have  as  much  as  wiU  make  up  the  same 
a  full  cliihrs  part  or  portion  of  the  customanr  estate  vhidi  his 
father  had  at  the  time  of  his  decease ;  notwithstandii^  such 
father  shall  by  any  writing  under  his  hand  and  seal  &clare 
such  child  was  by  nim  fully  advanced. 

Not(*,  it  is  said  to  be  sufficient  if  he  declare  the  same  by  an 
writing  under  his  hand,  or  by  any  thing  written  by  him,  althou^ 
it  l>c  in  an  almanack  or  elsewhere  (^\ 

nean  v.  Lord  Delaware,  H.,  1708 (A).  The  father's  de- 
claring that  the  child  was  fully  advanced  or  not  advanced,  was 
of  no  avail,  unless  it  appeared  what  the  advancement  was  in 
certainty;  to  the  intent  it  might  be  known  whether  such  ad- 
vancement did  amount  unto  as  much  as  would  have  belonged 
to  the  child  by  the  custom. 

Cleaver  v.  Spurling,  T.,  1729  (i).  If  a  freeman  hath  ad- 
vanced his  child  on  marriage,  and  the  certainty  of  that  advance- 
ment iloth  not  appear  under  the  freeman's  hand,  this  is  to  be 
taken  as  a  full  advancement;  but  the  freeman s  declaration 
alone  that  he  \vA\h  fully  advancedhis  child,  is  not  of  itself  suf- 
ficient ;  for  at  that  rate  it  would  be  in  the  power  of  every  finee- 
man,  by  making  such  declaration,  to  bar  his  child  of  the 
orphanage  part. 

Farnham  v.  Phillips  {k).     A  freeman  of  London  made  his 

will,  and  divided  his  estate  according  to  the  custom,  and  the 

d(*a(l  nian*H  part  he  devised  amongst  his  wife  and  children. 

AihM'wards  in  his  lifetime  he  married  one  of  his  daughters,  and 

gav(*  her  KKK)/.,  which  in  the  marriage  articles  was  called  her 

])()rti()n  or  provision.     This  the  court  declared  to  be  a  satis&c- 

tion  of  her  orphanage  share,  but  not  to  exclude  her  from  a 

nhnw  of  the  residue,  which  at  the  time  of  making  the  will  was 

tnieerlain. 

riiiMof  Aup       The  child  of  a  freeman  of  London,  when  of  age,  may,  in 

IllI  cnVi'iTm.    <*onHi<h*»'Htion  of  a  present  fortune,  bar  herself  of  her  customary 

my  I'mi.       part,     As  in  the  case  of  Lockyer  v.  Savage,  M.,  6  Geo.  2(/). 

rii(»  father,  on  his  daughter's  marriage,  agrees  to  give  her 

;j(K)()/.,  which  she,  being  of  age,  covenants  to  receive  in  full  of 

her  euMtomary  share  as  a  freeman's  daughter.     And  though  it 

was  ()l)j(>cte(I  that  such  a  future  right  cannot  be  released,  and 

that  parents  might  make  an  ill  use  of  the  power  they  have  over 

their  children,  in  forcing  them  to  give  such  discharges,  yet  this 

was  held  a  good  bar  of  the  custom,  there  being  no  fraud  in  the 

transaction. 


(f)  Green's  IVivil.  of  Lond.  53.  {k)  2  Atk.  214,  523. 

(k)  2  Vern.  630.  (/)  2  Abr.  Cas.  £q.   272;    Stn. 

(i)  2  P.  Wnw.  527.  947. 
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But  such  release,  without  a  valuable  consideration,  is  not  Conttrocuoii 

food;  for  in  such  case,  at  the  time  of  the  release,  the  children  uitcsVob- 
aving  neither  jus  in  re,  nor  jus  ad  rem,  the  whole  being  in  ^'^*^°'***'»' 
the  father  during  his  life,  there  is  nothing  for  any  release  to 
operate  upon  (m). 

In  the  case  of  Kemp  v.  Kelsey,  M.,  1720  (n):  The  plain-  Whether  the 
tiff's  wife  was  a  freeman's  daughter ;  and  after  her  marriage  rerewe. 
her  father  gave  her  100/.,  and  the  plaintiff  executed  a  release 
for  the  100/.  in  full  of  all  his  wife's  customary  part  or  share 
which  was  or  might  be  due  to  her  by  the  custom  of  London. 
The  father  died.  A  bill  was  brought  for  a  discovery  of  the 
personal  estate,  and  that  upon  the  plaintiff's  bringing  the  100/. 
into  hotchpot,  they  might  be  let  into  a  customary  part  of  the 
father's  estate.  The  defendant  pleaded  the  release  in  bar. 
And  by  the  Lord  Chancellor  Macclesfield  :  The  husband  had 
no  power  to  release  a  future  interest  of  his  wife's.  She  might 
survive  him,  and  would  then  be  entitled  to  it  in  her  own  right 
Besides,  this  release  is  suggested  to  be  fraudulently  obtained. 
And  therefore  his  Lordship  ordered  the  plea  to  stand  for  an 
answer,  with  liberty  to  except,  so  as  to  have  an  account  of  the 
freeman's  personal  estate,  and  the  benefit  of  the  release  to  be 
saved  to  the  hearing,  when  the  question  would  come  more  pro- 
perly, whether  the  release  by  the  custom  was  good  or  not. 

Coxy.  Belitha,  E.,  1725 (o).  A  freeman  of  London  had 
two  daughters  and  one  son.  One  of  the  daughters  married; 
and  on  receiving  a  suitable  portion,  the  husband  released  all 
right  and  interest  which  he  had  or  might  have  to  any  part  of 
the  father's  personal  estate  by  the  custom  or  otherwise ;  and 
covenanted  that  at  any  time  after  the  death  of  the  father  he 
would  do  any  further  act  for  the  releasing  of  any  right  which 
he  might  have  by  the  custom.  Jekyll  and  Gilbert,  commis- 
sioners, incUned  to  think  that  the  release  being  for  a  valuable 
consideration,  purporting  an  agreement  to  quit  the  riffht  to 
the  orphanage  part,  to  be  binding  in  equity ;  but  though  this 
might  not  be  so  clear,  yet  the  covenant  for  a  valuable  consi- 
deration to  release  the  future  right  is  good.  And  so  they 
decreed  on  the  execution  of  the  release. 

Medcalfe  v.  Ives,  June  18, 1737  {p\  A  bill  was  brought 
to  have  a  specific  performance  of  articles  made  on  the  marriage 
of  the  defendant,  whereby  the  defendant  and  his  wife  cove- 
nanted, in  consideration  of  2000/.,  the  wife's  marriage  portion, 
to  release  all  the  right  and  interest  that  might  accrue  to  them 
out  of  her  father's  personal  estate  by  the  custom  of  the  city  of 
London,  he  being  a  freeman  of  the  said  city.  The  defence 
made  for  the  defendant  was,  that  the  customary  part  being 
a  mere  possibility  and  contingency,  which  might  or  might  not 

(«)  1  Atk.  402.  (o)  2  P.  Wins.  272. 

(n)  2  Abr.  £q.  Cas.  267.  (p)  1  Atk.  63. 
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hapjxin,  it  could  not  be  released ;  and  if  it  could,  that  at  the 
time  of  the  articles  the  wife  was  an  infiuit,  and  so  not  bound 
by  them;  besides,  that  the  SOOO/.  was  no  consideration &r 
releasing  such  an  interest,  the  wife's  &ther  having  died  woiA 
upwards  of  20,000^  By  the  Lord  Chancellor  Hardwidu: 
Though  hardships  may  happen  on  my  determination,  yet  tbeie 
are  considerations  too  loose  either  for  a  judge  at  law  or  in  thii 
court  to  lay  any  weight  upon;  and  I  must  determine  according 
to  the  facts,  by  the  rules  of  law  and  of  this  court.  In  thii 
case  there  appears  to  have  been  a  valuable  considention  ibr 
the  agreement  in  the  articles,  because  at  the  time  when  the 
QOOOL  was  given,  the  defendant's  wife  was  entitled  to  no  part 
of  the  estate  of  her  father,  and  it  was  pven  for  her  advance- 
ment in  the  world ;  and  it  is  highly  reasonable  that  such  kind 
of  articles  should  be  carried  into  execution ;  and  that  when  a 
fatlier  is  bountiful  to  his  children  in  his  lifetime,  he  should 
have  his  affairs  settled  to  his  own  satis&ction.  As  to  the 
objection  of  the  customary  part  being  a  possibility,  and  mefdy 
in  contingency,  it  is  of  no  weight ;  for  tiiere  is  no  doubt  but  it 
might  be  released  in  equity  :  but  here  is  a  covenant,  which  the 
defendant  is  bound  by  in  all  events.  And  it  is  no  objection  to 
say  that  the  wife  was  under  age ;  for  though  in  this  respect  if 
the  husband  were  dead,  the  articles  would  not  bind  her,  and 
she  would  by  survivorship  be  entitled  to  the  customary  share, 
as  a  chose  in  action  not  recovered  or  received  by  the  husband; 
yet,  ho  being  alive,  it  is  a  matter  that  accrues  to  him  in  right 
of  his  wife;  and  he  may  release  it,  and  his  release  will  bind 
her;  juul  therefore  it  was  reasonable  he  should  perform  his 
covenant.  I  found  my  opinion  too  on  an  old  law  well  known 
in  the  city  by  the  name  of  Jud's  law,  whereby  a  husband  was 
authorized  to  agree  with  the  father  for  the  wife,  though  she 
was  under  age. 

In  the  last  mentioned  case  of  Medcalfe  v.  Ive8(q\  a  question 
arose,  whether  the  orphanage  part,  covenanted  to  be  released 
by  the  husband,  should  fall  into  the  dead  man's  part,  and  go 
wholly  according  to  his  disposition  of  the  residue  of  his  estate, 
as  a  thing  purchased  by  him ;  or  whether  it  should  fall  into 
his  |)ersonal  estate,  and  be  distributed  with  it  according  to  the 
custom.  And  tlic  lord  chancellor  said,  that  as  in  equity  things 
covenanted  to  be  done  are  things  actually  done,  it  must  be 
considered  as  if  the  husband  had  actually  released,  and  so  is 
an  extinguishment  of  his  wife's  right  to  the  orphanage  part; 
and  being  an  extinguishment  of  the  right,  it  leaves  the  estate 
of  the  father  as  if  it  had  never  been  charged  with  it,  and  must 
therefore  be  considered  as  a  part  of  his  general  personal  estate, 
and  not  go  wholly  to  the  executor  of  the  father  as  part  of  the 
dead  man's  share. 


(q)  1  Atk.  64. 
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In  the  case  of  HiU  v.  Blanket,  U.,  28  Car.  S(r),  it  is  said,  conatractiMi 
that  there  is  no  such  custom,  as  that  a  ctiild  marrying  under  uuSTonSrit- 
the  age  of  eighteen,  without  the  father's  consent,  shall  lose  her  tribaUoa. 
or^anage  part.  whether 

But  in  the  case  of  Foden  v.  Howlett,  H.,  1  Jac.  2  (<),  by  ^JJ^ircoa- 
Jeflferies,  Lord  Chancellor:   If  the  daughter  of  a  citizen  of  Motbvsthe 
London  marries  itt  his  lifetime  against  his  consent,  unless  the 
father  be  reconciled  to  her  before  his  death,  she  shall  not  have 
her  orphanage  share  of  his  personal  estate :  and  it  would  be 
unreasonable  to  take  the  custom  to  be  otherwise. 

And  if  any  person  intermarry  with  an  orphan  without  con- 
sent  of  the  court,  such  person  may  be  fined  by  them,  according 
to  the  quality  and  portion  of  the  orphan;  and  unless  such 
person  pay  the  fine,  or  give  security  to  pay  it,  they  may  com- 
mit him  to  Newgate,  to  remain  there  till  he  submit  to  their 
orders  (t). 

And  he  that  marries  an  orphan  without  consent  of  the  court, 
must  make  a  jointure  before  he  receives  the  portion  (»). 

Fowke  V.  Hunt,  E.,  1686(^).    A  fireeman  of  London  dies,  cottom  ex- 
leaving  a  widow  and  no  children,  but  hath  several  grandcfail-  Gnndchu-^ 
dren  living  at  the  time  of  his  death.     And  the  question  was,  ^^^ 
whether  they  were  within  the  custom  of  the  city  of  London 
or  not.     The  lord  chancellor  took  time  to  consider  of  it;  and 
having  consulted  the  recorder  and  several  of  the  aldermen^ 
ddivered  his  opinion,  that  grandchildren  were  not  within  the 
custom  of  the  city  of  London. 

NoTthey  v.  Strange,  H.,  1716  (y).  It  was  admitted  by 
counsel,  and  said  to  have  been  so  determined  and  settled,  that 
a  fireeman's  grandchild  (where  the  grandchild's  father  was 
never  advanced  in  the  freeman's  lifetime,  and  died  before  the 
freeman,  leaving  a  child)  was  not  within  the  custom ;  and  that 
only  the  freeman's  children  were  within  the  custom,  to  come 
in  for  an  orphanage  part. 

If  a  fireeman  of  London  hath  but  one  child,  and  he  has  Hotchpot 
received  some  portion  from  his  father,  and  the  father  dies,  chUdrS?"*** 
leaving  this  child  and  a  wife,  the  child  shall  have  his  fidl 
orphan's  part,  without  any  regard  to  what  he  hath  already 
received :  for  that  advancement  in  part  is  only  to  be  brought 
mto  hotchpot  with  children,  and  not  with  others  (z). 

Beckford  v.  Beckford,  M.,  1685  (a).  The  only  point  was, 
upon  the  custom  of  the  city  of  London,  where  a  child  that  had 
a  portion,  but  was  not  fully  advanced,  and  was  to  bring  her 
portion  into  hotchpot:  whether  the  portion  should  be  brought 
into  the  personal  estate  in  general,  that  so  the  widow  might 
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r)  Cho.  Ca.  Finch,  248.  (x)  1  Vem.  397. 

s)  1  Vera.  354.  (y)  1  P.  Wms.  341 ;  2  Salk.  426. 

(0  Priv.  Lond.  282,   283:  vide        (z)    By  Sir  Edward  Northev,  2 

-  --        -  iV 


si^ra,  <<  Form  and  Manner"  Salk.  426. 

(tt)  Priv.  Lond.  286.  (a)  1  Vem.  346. 
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constnietioa  come  in  for  part  of  it,  or  whether  it  should  be  brought  into  the 

tntM^r  Db-   orphanage  part  only.     Lord  Chancellor :    It  is  beyond  all 

'^'^''''*"'       doubt  that  it  must  be  brought  into  the  orphanage  part  only. 

Fane  v.  Bence,  T.,   l&)\  (i).     Where  an  only  child  is  in 

part  advanced  by  the  father  in  his  lifetime^  such  child  shall  not 

bring  his  part  into  hotchpot,  there  being  none  in  equal  degree 

with  him. 

Cleaver  v.  Spur  ling,  T.,  1729  (c).  A  freeman  of  London 
having  but  one  child,  advanceth  that  child  in  part  only;  the 
child  shall  take  a  full  share,  without  bringing  what  he  had 
before  received  into  hotchpot :  for  the  only  meaning  of  bringing 
the  child*s  share  into  hotchpot  is,  to  make  an  equality  among 
the  children ;  and  not  for  the  benefit  of  the  mother,  or  to 
increase  the  dead  man's  share. 

A  lease  for  years  attending  the  inheritance  of  a  freeman  of 
London,  is  not  assets  within  the  custom  (d). 

So  if  a  citizen  of  London  has  a  trust  of  a  term  attending  his 
inheritance,  and  dies,  the  trust  of  the  term  shall  not  be  subject 
to  the  custom  of  London,  to  be  divided  between  the  wife  and 
children,  as  other  personal  estate  and  chattels  shall  (e). 

A  mortgage  in  fee  shall  be  counted  part  of  a  freeman's  per- 
sonal estate,  and  subject  to  the  custom  (/). 

A  mortgage  shall  be  paid  out  of  the  personal  estate,  in  pre- 
Terence  to  the  customary  or  orphanage  part  by  the  custom  of 
London ;  because  the  custom  of  London  cannot  take  place  till 
after  the  debts  paid  (ff). 


Lease. 


Tnitt  of  a 
Term. 


Mortgafe* 


2.   Of  the  Custom  of  the  Province  of  York. 

By  the  statute  of  distribution  22  &,  ^3  Car.  2,  c.  10,  s.  4,  it  is 
provided,  that  the  said  '^  act  or  any  thing  therein  contained 
shall  not  any  ways  prejudice  or  hinder  the  customs  observed 
within  the  city  of  London,  or  within  the  province  of  York,  or 
other  places,  having  known  and  received  customs  peculiar  to 
them,  but  that  the  same  customs  may  be  observed  as  formerly; 
any  thing  therein  contained  to  the  contrary  notwithstanding. 

And  by  the  1  Jac.  2,  c.  17,  s.  8,  "  For  the  determining  some 
doubts  arising  upon  the  said  statute,  it  is  hereby  enacted  and 
declared,  that  the  clause  therein  by  which  it  is  provided  that 
the  same  statute  or  any  thing  therein  contained  should  not  any 
ways  prejudice  or  hinder  the  customs  observed  within  the  cit[ 
of  London  and  province  of  York,  was  never  intended,  nor  shafi 
be  taken  or  construed  to  extend  to  such  part  of  any  intestate's 
estate,  as  any  administrator,  by  virtue  only  of  being  adminis* 
trator,  by  pretence  or  reason  of  any  custom,  may  claim  to  have 
to  exempt  the  same  from  distribution ;  but  that  such  part  in 


(6)  2  Vern.  234. 

c)  2  P.  Wms,  526. 

d)  1  Vera.  2, 102. 
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(e)  2  Frecm.  66. 
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the  hands  of  such  administrator  shall  be  subject  to  distribution  constnwUon 
as  in  other  cases  within  the  said  statute.  totetVf  dis- 

By  virtue  only  of  being  Administrator.'] — That  part  which  iri»w»»iop» 
the  administrator  hath  by  virtue  only  of  his  being  administrator,  I*„"^*Jj'^. 
is  the  dead  man*s  part ;  which  being  taken  out  of  the  custom,  c  ir. 
this  statute  of  the  1  Jac.  2,  c.  17,  provides  that  the  same  shall 
be  distributed  according  to  the  statute  of  distribution. 

And  agreeable  hereunto  was  the  case  oiStapleton  v.  Sherrard, 
Feb.  5th,  in  the  3  Jac.  2,  which  cause  was  depending  when 
this  statute  was  made:  between  John  Stapleton,  Esq.  and 
Thomas  Lord  Meryon,  plaintiffs ;  Bennet  Sherrard,  Esq.  and 
Dorothy,  his  wife,  administratrix  of  the  goods  of  Robert 
Stapleton,  Esq.,  defendants.  This  cause  having  been  first 
heard  on  the  13th  day  of  June,  in  the  35th  of  Charles  II., 
and  it  being  then  referred  to  a  master  to  take  an  account  of  the 
personal  estate  of  the  said  Robert  Stapleton,  and  to  make  exact 
distribution  of  the  same  according  to  law,  amongst  the  pldntiff*, 
Stapleton,  and  the  child  of  the  Lord  Meryon,  and  also  the 
brothers  and  sisters  of  the  said  Robert  Stapleton,  as  well  those 
of  the  whole  blood,  as  of  the  half  blood,  and  their  respective 
representatives;  the  defendant,  in  right  of  the  defendant, 
Dorothy,  as  she  is  widow  of  the  said  intestate,  Robert  Staples- 
ton,  claiming  a  moiety  of  the  clear  personal  estate  by  the  cus- 
tom of  the  province  of  York,  and  also  by  the  late  act  for  settling 
intestates'  estates  half  of  the  other  moiety  thereof;  and  the 
said  master  being  thereby  to  report  specially  to  this  court,  as 
he  should  think  fit,  what  should  appear  doubtful  as  to  the 
interest  of  any  of  the  parties  concerned  therein,  the  said  master 
made  his  report,  dated  the  9th  day  of  June,  1684,  whereby  he 
certified,  that  by  the  custom  of  the  province  of  York,  a  moiety 
of  the  said  clear  personal  estate  was  of  right  due  and  belonging 
to  the  defendant,  Dorothy,  as  the  widow  and  relict  of  the  said 
Robert  Stapleton,  and  that  the  other  moiety  he  had  divided 
amongst  the  said  intestates'  brothers  and  sisters,  and  their 
legal  representatives,  in  such  proportions  as  is  therein  men- 
tioned. And  exceptions  having  been  put  in  to  the  said  report, 
and  the  same  coming  to  be  heard  the  24th  day  of  February,  in 
the  first  year  of  King  James  II.,  before  the  right  honourable 
the  lord  keeper  of  the  great  seal  of  England,  his  lordship  desired 
his  grace,  the  then  Lord  Archbishop  of  York  to  certify,  when 
a  man  dies  intestate  within  the  province  of  York  without  issue 
(after  his  debts  and  funerals  paid),  how  the  residue  was  to  be 
divided  by  the  custom  of  the  province  of  York,  and  what  part 
remained  by  the  ordinary  to  be  distributed.  And  his  grace, 
the  then  Archbishop  of  York,  having,  pursuant  to  the  said 
desire,  on  the  18th  day  of  March  in  the  first  year  of  James  II., 
certified,  that  in  such  cases  aforesaid,  the  widow  of  the  intestate 
by  the  custom  of  the  said  province,  hath  usually  had  allotted 
to  her  on^  moiety  of  the  clear  personal  estate,  and  that  the 
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convtraetfon  Other  moiety  had  been  distributed  amongst  the  next  of  kin  to 
tntelTofDb'  ^^^^  deceased  intestate^  and  that  had  been  the  constant  practice 
tribntion.  of  the  ecclesiastical  court  at  York.  To  which  certificate  the 
said  defendants  took  exceptions.  Upon  debate  whereof  on  the 
17th  of  May,  in  the  said  first  year  of  James  II.,  it  was  ordered, 
that  the  exceptions  should  be  overruled ;  and  the  defendants 
were  ordered  to  pay  unto  the  plaintifis,  and  bring  into  court 
respectively,  the  several  and  respective  sums  of  money  therein 
in  that  behalf  mentioned  within  two  months,  or  in  defiiolt 
thereof,  or  if  the  plaintiffs  should  not  acquiesce  therein,  then 
thev  were  to  pay  costs.  And  the  defendants  being  not  satisfied 
with  the  said  order,  did  afterwards  petition  the  right  honourable 
the  lord  high  chancellor  of  England  for  a  rehearing  of  the  said 
cause,  upon  this  point  only,  namely,  whether  the  defendant, 
Dorothy,  being  the  widow  of  the  said  Robert  Stapleton,  who 
died  an  inhabitant  of  the  province  of  Yoik,  and  without  issue, 
and  also  his  administratrix,  ought  not  by  virtue  of  the  custom 
of  the  said  province,  to  have  one  moiety,  or  half  of  the  dear 
personal  estate  of  the  said  intestate,  Robert  Stapleton,  her  late 
husband,  and  also  according  to  the  rules  of  distribution  men- 
tioned in  the  late  act  for  settling  intestates*  estates  to  have  half 
of  the  other  moiety  as  widow  of  the  said  Robert  Stapleton, 
who  died  without  issue  as  aforesaid.  And  his  lordship  tiavine 
ordered  the  said  cause  to  be  reheard  upon  that  point  only,  and 
the  same  coming  to  be  reheard  accordingly  before  his  lordship 
in  the  presence  of  the  defendant's  counsel,  none  attending  for 
the  plaintiffs,  albeit  due  notice  of  the  said  last  order  for  rehear- 
ing was  given  to  them  and  the  other  parties  concerned,  as  by 
affidavit  then  produced  did  appear ;  and  the  case  on  the  plead- 
ings in  the  cause  being  opened  by  the  defendant's  counsel,  and 
upon  consideration  thereof,  and  of  the  said  late  act  for  settling 
of  intestates'  estates,  and  of  the  statute  made  in  the  first  year 
of  his  said  majesty  King  James  II.,  intituled  An  Act  for 
Reviving  and  Contiiming  several  Acts  of  Parliament  therein 
mentioned,  his  lordship  declared,  that  notwithstanding  the  said 
certificate  of  the  said  Lord  Archbishop  of  York,  his  lordship 
was  fully  satisfied,  the  defendant,  in  right  of  the  defendant 
Dorothy,  as  widow  of  the  said  intestate,  Robert  Stapleton,  her 
late  husband,  ought  to  have  the  one  moiety  or  half  of  his  dear 
personal  estate  by  virtue  of  the  custom  of  the  province  of  York, 
and  also  half  of  the  other  moiety  of  the  said  clear  personal 
estate  by  virtue  of  the  said  statute  and  rules  of  distribution 
therein  mentioned :  and  did  order  and  decree  the  same  accord- 
inglv.  And  it  being  alleged,  that  the  defendants,  in  pursuance 
of  the  said  former  decree,  and  to  avoid  any  contempt  for  not 
yielding  obedience  thereto,  had  paid  and  satisfied  unto  the 
plaintiffs  and  others  the  brothers  and  sisters  of  the  said  intes- 
tate, Robert  Stapleton,  or  their  respective  representatives  w 
Bome  of  themi  the  respective  proportions  to  them  respectivdy 
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allotted  by  the  master's  report,  whereas  they  ought  but  to  have  5rS?Si2«Si 
paid  one  moiety  thereof,  and  prayed  that  the  plaintiffs  and  the  or  Dutribn. 

said  other  persons  that  were  so  over-paid  might  refund  and  ^— 

pay  the  defendants  the  moiety  or  half  of  the  money  so  paid  or 
satisfied  unto  them,  his  lordship  did  order  and  decree  the  same 
accordingly,  and  the  6/.  deposited  with  the  register  upon  the 
granting  of  the  said  rehearing  to  be  paid  back  to  the  defendants 
or  their  clerks  in  court.  Afterwards,  on  the  8th  day  of  June, 
in  the  third  year  of  the  reign  of  his  said  majesty  King  James  IL, 
die  plaintifl^  being  dissatisfied  with  the  said  order  made,  peti- 
tioned his  lordship  to  hear  the  cause  again;  and  the  same 
coming  to  be  reheard  accordindy  on  the  6th  day  of  February, 
in  the  year  aforesaid,  before  his  lordship,  in  the  presence  of 
counsel  learned  on  both  sides,  upon  long  debate  of  the  matter, 
and  hearing  what  could  be  alleged  on  either  side,  his  lordship 
declared  the  defendant's  wife  is  well  entitled  to  one  moiety  of 
her  late  husband's  estate  by  the  custom  of  the  province  of 
York,  and  to  a  moiety  of  the  other  moiety  by  the  act  of  dis- 
tribution, and  therefore  saw  no  cause  to  alter  the  former  order ; 
and  therefore  did  order,  that  the  said  former  order  should 
stand  confirmed. 

By  the  4  Will.  3,  c.  2,  ss.  1 , 2, "  Whereas  by  custom  within  the  4  WiU.  3, 
province  of  York,  or  other  usage,  the  widows  and  younger  ^'2- 
children  of  persons  dying  inhabitants  of  that  province,  are  en- 
titled to  a  part  of  the  goods  and  chattels  of  their  late  husbands 
and  fathers,  (called  her  and  their  reasonable  part),  notwith- 
standing any  disposition  of  the  same  by  their  husbands'  and 
fathers'  last  wills  and  testaments,  and  notwithstanding  any 
jointures  made  for  the  livelihood  of  the  said  widows  by  their 
husbands  in  their  lifetime,  which  are  competent,  and  according 
to  agreement,  whereby  many  persons  are  disabled  from  making 
sufficient  provision  for  their  young  children ;  for  remedy  thereof 
it  is  enacted,  that  it  shall  be  lawful  for  any  person  inhabiting 
or  residing,  or  who  shall  have  any  goods  or  chattels  within  the 
province  or  York,  by  their  last  wills  and  testaments,  to  give, 
bequeath  and  dispose  of  all  and  singular  their  goods,  chattels, 
debts  and  other  personal  estate,  to  their  executors,  or  such 
other  persons  as  they  shall  think  fit,  in  as  ample  manner  as 
by  the  laws  and  statutes  of  this  realm  any  person  may  give  and 
dispose  of  the  same  within  the  province  of  Canterbury,  or  else- 
where ;  and  the  widows,  children,  and  other  the  kindred  of  such 
testator,  shall  be  barred  to  claim  or  demand  any  part  of  the 
goods,  chattels  or  other  personal  estate  of  such  testator,  in  any 
other  manner  than  as  by  the  said  last  wills  and  testaments  is 
limited  and  appointed." 

Sect.  3,  "  Provided,  that  nothing  in  this  act  shall  extend  to 
the  citizens  of  the  cities  of.  York  and  Chester,  who  shall  be 
freemen  of  the  said  respective  cities,  inhabiting  therein  or 
within  the  suburb?  thereof  at  the  time  of  their  death ;  but  that 
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con»troction   evcry  such  citizen's  widow  and  children  shall  have  such  rea- 
or  Dutrfbo-^'  sonable  part  and  proportion  of  the  testator's  personal  estate,  as 

^5?i_ they  might  have  had  by  the  custom  of  the  province  of  York 

before  the  making  of  this  act.** 
Miitaktt  ai         Notc,  the  mentioning  of  the  city  of  Chester  here  was  a  mis- 
to  chetier.     ^^^  ^^^^  £^j.  ^j^j^  custom  of  the  province  of  York  did  not  extend 

to  that  city,  nor  to  any  other  part  of  the  whole  archdeaconry  of 
Chester ;  and  the  reason  is,  because  until  the  erection  of  the 
see  of  Chester  in  the  time  of  King  Henry  VI 1 1.,  that  archdea- 
conry was  not  within  the  province  of  York,  but  was  part  of  the 
diocese  of  Litchfield  and  Coventry,  within  the  province  of  Canr 
terbury ;  and  therefore  afterwards,  when  this  proviso  was  taken 
off  by  the  statute  here  next  following,  with  respect  to  the  city 
of  York,  there  was  no  need  for  any  application  to  parliament  to 
repeal  the  same  proviso  in  relation  to  the  city  of  Chester. 
2  &3  Anne  But  as  to  the  city  of  York,  it  is  enacted  by  the  2  &  3  Anne, 
^'  ''^-  c. 5,  as  followeth, "  Whereas  in  the  statute  of  the  4  Will.  S,  c,  8, 
there  is  a  proviso,  that  nothing  in  the  said  act  contained  should 
extend  or  be  construed  to  extend  to  the  citizens  of  the  cities  of 
York  and  Chester,  who  should  be  freemen  of  the  said  respective 
cities,  inhabiting  therein  or  within  the  suburbs  thereof,  at  the 
time  of  their  death,  but  that  every  such  citizen's  widow  and 
children  should  have  such  reasonable  part  and  proportion  of  the 
testator's  personal  estate,  as  they  might  have  had  by  the  cus- 
tom of  the  province  of  York  before  the  making  of  the  said  act; 
and  whereas  notwithstanding,  the  mayor  and  commonalty,  on 
behalf  of  the  inhabitants  of  the  said  city  of  York,  have  requested 
that  the  said  proviso  may  be  repealed  so  that  the  freemen  of 
the  said  city  may  have  the  benefit  of  the  said  act,  as  well  as  all 
other  persons  inhabiting  within  the  said  province,  it  is  enacted, 
that  the  said  proviso,  so  far  as  the  same  concemeth  the  citizens 
of  the  city  of  York,  shall  be  and  is  hereby  repealed,  so  that  it 
shall  and  may  be  lawful  for  all  and  every  the  citizens  of  the 
said  city  of  York,  who  shall  be  freemen  of  the  said  city,  inha- 
biting therein  or  within  the  suburbs  thereof,  at  the  time  of  their 
death,  by  their  last  wills  and  testaments,  to  give,  bequeath  and 
dispose  of  their  goods,  chattels  and  other  personal  estates,  to 
their  executors  or  such  other  persons  as  they  shall  think  fit,  as 
any  other  persons  inhabiting  or  residing  within  the  said  pro- 
vince of  York  may  lawfully  do  by  virtue  of  the  said  act,  and  that 
the  widows,  children  and  other  kindred  of  such  testator,  shall 
be  barred  to  claim  or  demand  any  part  of  the  goods,  chattels  or 
other  personal  estate  of  the  testator,  in  any  other  manner  than  as 
by  the  said  last  wills  and  testaments  is  appointed,  any  thing  in 
the  said  act,  or  any  other  law,  statute,  or  usage  to  the  contrary 
notwithstanding," 

See  Lord  Alvanley's  remarks  in  Pickering  v.  Stamford,  3  Ves.  338. 
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So  that  the  ancient  law  and  custom  restraining  the  inha-  contimcUoii 
bitants  of  the  province  of  York  from  disposing  of  their  whole  JJduSSIII-'** 
personal  estates  by  will,  is  now  utterly  abolished  out  of  that  "<>°' 
whole  province. 

But  with  respect  to  the  distribution  of  intestate's  effects,  the 
custom  continues  as  it  hath  been  for  ages  past ;  which,  taking 
Swinburne  for  our  guide,  we  come  now  to  trace  out  and  de- 
lineate. 

It  is  to  be  understood  then,  that  within  the  province  of  York 
generally,  there  hath  been  an  ancient  custom,  and  divers  famous 
writers  long  ago  have  made  mention  of  the  said  custom  in  their 
work  to  have  been  observed  long  before  their  days,  and  the 
same  also  appeareth  from  the  acts  and  other  very  ancient  in- 
struments of  undoubted  credit  faithfully  preserved  in  the  re- 
Sistry  of  the  Archbishop  of  York,  by  which  custom  "  there  is 
ue  to  the  widow  and  to  the  lawful  children  of  every  man  being 
an  inhabitant  or  an  householder  within  the  said  province  of 
York,  and  dying  there  or  elsewhere  intestate,  being  an  inha- 
bitant or  householder  within  that  province,  a  reasonable  part 
of  his  clear  moveable  goods,  unless  such  child  be  heir  to  his 
father  deceased,  or  were  advanced  by  his  father  in  his  lifetime, 
by  which  advancement  it  is  to  be  understood  that  the  father  in 
his  lifetime  bestowed  upon  his  child  a  competent  portion  where- 
on to  live  (i). 

RecLSonable  part,'] — Which  is  as  followeth  : —  wh«t  u  a 

(1.)  If  the  intestate  hath  neither  wife  nor  child  at  the  time  ?!?«." 
of  his  death,  his  whole  personal  estate  (the  funeral  expenses 
and  other  necessary  charges  being  first  deducted)  shall  be  dis- 
posed in  the  due  course  of  administration,  the  same  heretofore 
navinff  been  wholly  at  the  disposal  of  the  deceased,  and  conse- 
quently falling  now  under  the  directions  of  the  statute  of  distri- 
bution (A). 

(^.)  If  the  intestate  at  the  time  of  his  death  leave  behind 
him  a  wife  and  no  child,  or  else  some  child  or  children  but  no 
wife,  in  this  case,  by  the  custom  observed  not  only  throughout 
the  province  of  York,  but  in  many  other  places  besides  within 
this  realm  of  England,  the  goods  are  to  be  divided  into  two 
parts,  of  which,  one  part  is  due  to  the  wife,  or  else  to  the  chil- 
dren, by  virtue  of  the  said  custom  (/). 

But  if  by  settlement  a  jointure  is  limited  to  the  wife,  in  bar 
of  all  her  demands  out  of  the  personal  estate  of  her  husband 
by  virtue  of  the  custom,  in  such  case  it  is  as  if  there  were  no 
wife,  with  respect  to  the  said  customary  part ;  so,  if  it  is  in  bar 
of  all  her  demands  by  virtue  of  the  said  custom  or  otherwise, 
she  shall  be  debarred  also  of  any  distributive  share  by  the  sta- 
tute (m). 

(t)  Swin.  220, 230,  233.  (/)    Swin.  220. 

{k)  Swin.  220.  (m)  1  Vem.  15. 
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SrSsMutei      ^^^  ^^  ^^^  intestate  have  a  wife,  and  a  child  or  children, 
of  DiMrita.    which  child  is  heir  to  the  intestate,  or  which  children  were 

— '. advanced  by  the  father  in  his  lifetime,  in  this  case  it  is  as  if  he 

ment**^       had  no  child,  and  therefore  in  like  manner  the  goods  shall  be 
divided  into  two  parts,  whereof  the  wife  is  to  have  the  one  part 
to  herself,  and  the  other  half  is  distributable  by  the  statute  (ft). 
So  in  the  case  of  Goodwin  v.  Ram$den{o\  M.,  1683.    The 
plaintiff  exhibited  a  bill,  to  have  an  account,  and  her  share  of 
ner  father's  personal  estate,  who  died  intestate.    The  defendant 
pleaded,  that  the  estate  in  question  lay  within  the  province  of 
York,  and  that  the  intestate  died  there,  and  that  the  plaintiff 
being  one  of  his  daughters  was  advanced  by  him  in  his  lifetime, 
and  that  by  the  custom  of  the  province  of  York,  a  daughter 
being  once  advanced  by  her  father  in  his  lifetime,  was  excludi^ 
from  all  further  benefit  of  her  father's  personal  estate.     JBut  m 
this  case  it  appearing  that  all  the  children  of  the  intestate  were 
advanced  by  iiirn  in  his  lifetime,  and  so  the  estate  wholly  ex- 
empted out  of  the  custom,  it  ought  to  go  now  in  a  course  of 
administration,  and  be  distributed  according  to  the  act  for  set- 
tling intestates'  effects,  and  thereupon  the  plea  was  OTemiled(o)« 
And  in  the  case  of  Collinson  v.  Trotter,  June  24,  1727, 
Richard  Collinson  died  intestate,  leaving  a  widow,  who  wis 
the  present  defendant,  Anne  Trotter,  and  an  only  child^  Tho- 
mas Collinson,  the  plaintiff  in  this  cause.     Sir  Joseph  Jekyll, 
Master  of  the  Rolls,  directed  two  issues  to  be  tried  at  the  York 
assizes :  1.  Whether  the  defendant,  Anne  Trotter,  who  was  the 
widow,  is  entitled  by  the  custom  of  the  province  of  York  to  a 
moiety,  or  any  and  what  part  of  the  intestate's  estate.   2.  Whe- 
ther the  plaintiff,  Thomas  Collinson,  the  infant,  who  is  entitled 
to  lands  in  fee  simple  by  descent,  on  the  death  of  his  said  father, 
is  by  the  custom  of  the  said  province  entitled  to  any  and  what 
part  of  his  said  father's  personal  estate.   These  two  issues  were 
tried  accordingly  at  the  summer  assizes  following.     And  after 
long  evidence  given,  the  jury  found,  as  to  the  first  issue,  that  the 
wife  is  entitled  by  the  said  custom  to  a  moiety  of  the  intestate's 
personal  estate;  and,  as  to  the  second,  that  the  son  is  excluded 
by  the  descent  of  the  fee  simple  estate  fVom  claiming  any  part 
of  the  personal  estate  by  the  said  custom.     And  consequently, 
the  widow  would  receive  one-half  of  the  personal  estate  by  the 
custom,  and  one-third  of  the  remaining  half  by  the  statute ;  so 
that,  taking  the  whole  together,  she  would  receive  two-thirds 
of  the  said  intestate's  personal  estate. 

(3.)  If  the  intestate  at  the  time  of  his  death  had  both  a  wife 
and  also  a  child  or  children,  in  this  case,  the  deceased^s  share 
is  no  more  than  the  third  part  of  the  clear  goods ;  for  the  said 
goods  shall  be  divided  into  three  parts,  whereof  the  wife  ought 
to  have  one  part,  the  child  or  children  another  part,  and  the 

(n)  Swin.  220,  221.  (o)  1  Vera.  206. 
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third  part  (which  is  called  the  death's  part)  is  distributable  Jj^JJ^SSSi 
by  the  statute.    Yet  so^  as  that  the  child  or  children  be  not  Ir  Dutrita- 

heir  to  the  intestate  their  father,  or  advanced  by  him  in  his  ^^ 

lifetime ;  for  then  it  is  as  if  there  were  no  child,  and  conse-  neltf**" 
quently  the  goods  of  the  deceased  are  to  be  divided  into  two 
parts,  whereof  the  intestate's  wife  is  to  have  the  one  part,  and 
the  other  is  distributable  by  the  statute.  And  if  the  intestate 
have  a  wife,  and  children  whereof  one  is  heir,  and  another  ad- 
vancedf  and  some  not  advanced  by  their  father  in  his  lifetime, 
in  this  case,  the  goods  of  the  deceased  shall  be  divided  into 
three  parts,  whereof  the  wife  shall  have  one,  the  child  or  chil- 
dren not  advanced  another,  and  the  third  (being  the  death's 
part)  is  distributable  as  aforesaid  (p). 

But  here  ariseth  a  very  important  question  in  case  where  a 
child  hath  received  in  his  father's  lifetime  an  advancement,  not 
only  sufficient  to  debar  him  of  his  customary  part,  but  so  large 
as  to  extend  into  or  to  overbalance  what  would  be  his  pro- 
portionable share  also  of  the  dead  man's  part,  whether  in  this 
case  such  child  shall  receive  any  share  of  the  dead  man's  part, 
unless  he  will  bring  over  into  hotchpot  in  the  said  dead  man*s 
part  so  much  of  his  said  advancement  as  exceedeth  his  just 
proportion  of  the  customary  part:  and  concerning  this,  the 
opinions  of  learned  men  are  various  ;  some  hold,  if  a  child  is 
fully  advanced,  so  as  that  his  advancement  doth  exceed  not 
only  what  would  be  his  just  proportion  of  the  customary  part, 
but  of  the  dead  man's  part  likewise;  that  in  such  case  he  is 
excluded  from  any  further  share  whatsoever  of  his  father's  per- 
sonal estate,  either  by  the  custom  or  by  the  statute.  Others 
are  of  opinion  that  whatsoever  his  advancement  shall  have 
been,  so  as  to  debar  him  his  customary  part,  yet  that  advance- 
ment shall  have  no  consideration  in  the  dead  man's  part,  but 
thereof  he  shall  receive  his  full  share  without  any  retrospect 
to  his  preceding  advancement.  The  former  opinion  is  more 
agreeable  to  equity  and  reason ;  but  whether  it  is  consistent 
with  the  construction  of  the  statutes  is  the  question.  For  this 
is  a  point  respecting  not  the  custom  but  the  acts  of  parliament: 
the  custom  itself  in  this  case  is  clear  enough,  but  it  is  ques- 
tioned how  far  the  statutes  do  infringe  the  custom  in  this  par- 
ticular. 

Before  the  statute  of  the  22  &  23  Car.  2,  the  custom  was 
this :  The  children  received  their  own  customary  part  and  no 
more ;  and  of  this  customary  part  a  child  fully  advanced  could 
have  no  share,  the  advancement  being  esteemed  as  a  satisfac- 
tion for  his  filial  portion :  and  no  child  could  sue  for  any  share 
of  the  dead  man  s  part ;  the  same  (according  to  its  original 
institution)  being  to  be  disposed  for  the  soul  of  the  deceased. 
This  statute  left  the  custom  entire;   and  the  statute  of  the 

(p)  Swin.  221. 
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coiistraction  1  Jac.  2,  c.  1 7,  doth  Tiot  touch  thereupon,  further  than  to  dis- 
totM^'or  Dis.  tribute  the  said  dead  man's  part :  nevertheless  in  such  distri- 
bution it  is  required  that  the  children  (exclusive  of  the  heir  at 
law  as  aforesaid)  shall  bring  their  respective  advancetiaents 
into  hotchpot.  But  in  this  case  the  advancement  is  supposed 
to  be  already  sunk  in  the  customary  part ;  and  consequently 
nothing  remained  to  be  brought  over  into  the  dead  man's  part: 
and  therefore  (upon  this  supposition)  a  child,  how  lugely 
soever  advanced  by  his  father  in  his  lifetime,  shall  only  thereby 
be  excluded  from  receiving  any  further  filial  portion  by  the 
custom,  but  shall  not  be  excluded  from  receiving  a  fiill  distri- 
butive share  of  the  dead  man's  part  by  the  statute. 

And  with  this  seemeth  to  accord  the  case  of  Gfudgeon  v. 
Ramsden,  T.,  1692  (q),  which  was  thus :  The  intestate,  being 
an  inhabitant  in  the  province  of  York,  left  issue  a  son  and 
daughter  only,  and  no  widow.  The  daughter  had  a  portion 
given  her  in  marriage  in  lieu  and  full  satisfaction  of  what  she 
might  claim  by  the  custom  of  the  province.  The  son  was  also 
advanced  by  a  settlement  of  lands.  The  question  was,  how 
this  estate  should  be  distributed.  For  the  heir  it  was  insisted, 
that  now  the  custom  of  the  province  of  York  is  to  be  quite  laid 
out  of  the  case,  and  the  same  distribution  made  of  tne  estate 
as  of  any  other  intestate's  estate,  and  by  consequence  the 
daughter  to  bring  her  portion  into  hotchpot ;  but  the  heir  to 
have  a  full  share,  without  regard  to  what  lands  had  been  settled 
upon  him.  By  the  court :  '^  The  daughter  must  not  bring 
back  her  portion  into  hotchpot,  for  that  came  in  lieu  of  the 
customary  part,  and  was  as  the  price  the  father  thought  fit  to 
give  her  for  the  same. 

But  here  it  seemeth  that  a  distinction  ought  to  be  made 
between  an  advancement  given  and  accepted  expressly  in  lieu 
and  satisfaction  of  the  filial  portion,  and  an  advancement  given 
generally  without  any  such  agreement  or  stipulation.  In  the 
former  case  it  seemeth  that  no  respect  shall  be  had  of  such 
advancement  in  the  distribution  of  the  dead  man's  part,  the 
same  being  to  be  considered  not  so  properly  an  advancement 
by  the  father  as  a  purchase  by  the  child ;  and  which  by  possi- 
bility might  have  fallen  short  of  as  well  as  exceeded  the  true 
value  of  the  child's  portion  (r).     And  upon  this  principle  the 


iq)  2  Vera.  274. 

(r)  For  a  child  of  age,  for  a  valu- 
able consideration,  might  release  his 
future  filial  portion.  Of  which  kind 
of  release  there  seems  to  have  been 
a  special  precise  form,  according  to 
the  following  example,  which  is  brief, 
and  yet  full  withal  and  comprehen- 
sive, much  in  the  style  and  manner 
of  those  most  accurate  forms  of  com- 


position, the  writs   in   the  register, 


viz.- 


**  Be  it  known  unto  all  men  by  tkete 
presentSf  that  I  Thomas  Whitekeadf 
qf  Byebeck^  in  the  cxnmty  of  West- 
moreland^ husbandman^  Jor  and  in 
consideration  qf  a  sum  of  money,  by 
Richard  Whitehead^  my  Jath^,  ^ 
Byebeck  aforesaid^  in  the  said  cosmty, 
yeoman,  to  me  well  and  trufyeomUnied 
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said  case  of  Gudgeon  v.  Rdmsden  seemeth  to  have  been  de-  conunictioii 
termined.     But  where  there  is  no  such  special  contract  or  ratMorDjt- 
agreement,  but  the  advancement  is  general,  without  any  par-  *'^**"**^°' 
ticular  respect  either  to  the  customary  or  distributive  share,  it 
seemeth  that  the  same  shall  be  applied  either  to  one  or  both 
of  them,  according  to  the  amount  of  such  advancement,  and 
so  as  best  to  answer  the  intent  of  the  statute,  which  expressetli 
that  the  estate  of  all  the  said  children  shall  he  made  equal  as 
near  as  can  be  estimated.     And  by  this  distinction  the  two 
contrary  opinions  seem  to  be  reconciled. 

Of  his  clear  moveable  Goods,"] — Where  the  wife  or  children  RttetWePwt 
ought  to  have  a  rateable  part  of  the  goods  of  the  deceased,  be  ^  ®®***' 
it  a  third  part  or  half,  as  the  case  yieldeth,  there  also  they 
ought  to  have  a  like  part  of  the  debts  due  unto  the  intestate, 
after  they  be  recovered  by  the  administrator ;  for  then  they 
are  numbered  or  accounted  amongst  the  goods  of  the  intestate, 
but  not  before  («). 

But  of  leases  (Swinburne  says  {t) )  the  wife  and  children 
cannot  have  any  rateable  part  within  the  province  of  York  or 
other  places  where  they  have  been  accustomed  to  have  their 
rateable  part  of  the  moveable  goods  and  debts  recovered,  un- 
less the  said  wife  or  children  demanding  their  rateable  part  of 
leases  do  prove  that  by  special  custom  of  that  place  (namely, 
of  that  city,  county,  deanry  or  parish  where  the  intestate 
dwelled,  and  had  such  leases)  the  wives  and  children  were 
accustomed  to  have  their  rateable  part  as  well  of  the  leases  as 
of  the  moveable  goods  of  the  intestate  ;  which  special  custom 
being  proved,  they  may  recover  the  rateable  part  as  before. 
(But  not  by  the  general  custom  of  the  province.) 

But  concerning  estates  pur  autre  vie,  that  is  to  say,  estates 
held  by  lease  during  the  life  of  another  person,  it  is  specially 
provided  by  the  statute  of  the  14  Geo,  2,  c.  ^0,  that  where 
there  is  no  devise  thereof,  they  shall  go  and  be  distributed  in 
the  same  manner  as  the  personal  estate  of  the  intestate. 

and  paid,  have  rcmitedj  releasedj  nnd  fender  of  the  Faith,  and  so  for  th,  and 

quit  claimed,  and  bj/  these  presents  do  of*  Scotland  the  for tj^- third]  1610. 

absolutely  remit,  release,  and  quit  claim  *^  Thomas  Whitehead, 

unto  the  said  Richard  Whitehead  my  *'  Signed  and  delivered 

Jather,  his  executors  and  administra-  in  the  presence  of  us, 

tors,  all  manner  of  filial  or  child*  s  por-  '•  George  Sharp, 

turn  of  goods  which  1  the  said  Thomas,  Edward  Branthwaite, 

my  executors  or  assigns,  can  or  may  Thomas  Potta', 

hereajter  have,  claim  or  demand  of,  in,  Philip  Winster" 

and  to  the  goods  or  chattels  of  the  said  And  here  it  is  observable  that  thd 

Richard  Whitehead,  by  any  manner  of  particular  sum  which  was  the  con- 

ways,  means,  title,  or  claim  howsoever,  sideration  is  not  specified ;    so  that 

In  witness  whereof  1  the  said  Thomas  there  is  no  room  here  to  dispute  about 

Whitehead  have  hereu?ito  set  my  seal  the  quantum  of  the  advancement ;  for 

the  first  day  of  May,  in  the  eighth  it  must  be  taken  in  such  case  as  an 

year  of  the  reign  of  our  sovere^  advancement  in  totc^^-Bvam. 

Lord  James  by  the  grace  of  God  King  (s)  Swin.  221. 

of  England,  Prance,  and  Ireland,  De-  {t)  Ibid. 
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Unless  such  Child  be  Heir  to  his  Father  deeeaiedA — ^Whidi 
tniM  of  IN»-   limitation  is  diversely  extended :  as 

^^^^ (1)  Not  only  the  heir  of  lands  holden  in   fee  simple  is 

The  Heir,      thereby  barred  from  the  recovery  of  a  filial  portion,  but  he 
also  that  is  heir  in  fee  tail^  either  general  or  special  (tf). 

(S)  Albeit  the  lands  be  of  very  small  revenue,  peradv^iture 
not  past  a  noble  yearly  rent,  and  the  goods  very  great  in  com- 
parison of  so  small  a  rent  (be  it  1000/.  or  more),  even  in  dm 
ease  the  heir  is  barred  from  the  hope  of  a  filial  portion.  And 
though  this  may  seem  hard  to  the  heir,  if  we  ooDsider  diat 
same  right  of  primogeniture,  yet  if  we  shall  consider  on  the 
other  side  that  if  the  lands  be  worth  1000/.  a  year,  and  Ae 
goods  little  or  nothing  worth  (the  debts  being  paid),  and  so 
Uttle  or  nothing  left  to  the  rest  of  the  children  (which  case  is 
more  firequent  than  the  former),  the  custom  we  see  is  not  void 
of  equity  when  both  cases  are  equally  balanced  (:ir). 

(3)  Not  only  that  heir  is  excluded  from  a  filial  portion 
which  doth  enter  upon  the  lands  immediately  after  his  father's 
death,  but  he  also  which  is  heir  in  reversion  is  heir;  and 
being  heir  can  have  no  filial  portion.  For  in  the  writ  de  ra- 
ticnabili  parte  bonorum  it  is  contained  that  he  which  demuidedi 
a  filial  portion  neither  is  heir  nor  was  advanced  in  the  life  of 
his  father :  now  he  that  is  heir  in  reversion  cannot  say  so, 
and  therefore  can  recover  no  filial  portion  accmrding  to  the 
custom  of  the  country.  Otherwise  if  he  should  recover  a  por- 
tion, and  the  land  afterwards ;  the  final  intent  of  the  custom 
should  suffer  prejudice,  which  would  that  the  lands  and  goods 
should  not  go  both  one  way,  but  the  one  to  the  heir  and  the 
other  to  the  rest  of  the  children.  And  yet  the  case  may  fall 
out  very  hard  with  the  heir  in  reversion  ;  for  what  if  he  should 
die  in  the  mean  time  before  he  could  lawfully  enter  to  those 
lands  which  be  his  only  in  reversion;  and  so  reap  no  benefit 
either  of  his  father's  lands  or  goods  ?  Howsoever  it  shall  fall 
out,  he  must  be  content  with  his  lot ;  and  though  not  he,  yet 
his  shall  enjoy  the  land  at  the  time  appointed  (y  ). 

(4)  Albeit  the  heir  received  the  lands  by  settlement  made 
upon  his  father's  marriage,  yet  he  is  heir  so  as  to  be  excluded 
thereby  from  a  filial  portion.  As  in  the  case  of  Constable  v. 
Constable,  T.,  1700  («).  Upon  a  former  hearing  of  this  cause, 
a  question  arising  upon  the  custom  of  the  province  of  York, 
touching  the  distribution  of  tiie  personal  estate  of  the  father ; 
an  issue  was  directed  to  be  tried  at  law,  whether  the  father 
having  by  settlement  on  his  marriage  settled  his  real  estate 
to  himself  for  life,  part  to  his  wife  for  her  jointure,  and  the 
remainder  of  the  whole  to  his  Jirst  and  other  sons  in  tail,  re- 
mainder to  his  own  right  heirs,  the  eldest  son  was  thereby 
excluded  by  the  custom  of  the  province  of  York  firom  having 
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tt)  Swin.  231.  (y)  Swin.  232. 

x)  Ibid.  232.  Vm  ^  Vm.  375. 
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any  share  of  his  father's  personal  estate ;  and  it  being  found  coMiractioii 
that  he  was  thereby  debarred  and  excluded^  and  the  cause  utMofSi*. 
coming  now  to  be  heard  on  the  equity  i*e6erved9  it  was  decreed  trt»wrt*— » 
accordingly. 

(5)  Albeit  the  heir  hold  lands  by  deed  or  feoffment  in  mort- 
gage,  or  with  clause  of  redemptioui  that  is  to  say,  upon  con- 
dition that  if  the  feoffor  pay  unto  him  a  sum  of  money  at  a 
certain  day^  that  then  the  feoffor  may  re-enter,  and  the  deed 
or  grant  to  be  void;  yet  nevertheless  in  the  meantime,  until  the 
condition  be  performed,  and  the  land  redeemed,  if  he  should 
demand  any  filial  portion,  he  is  barred,  because  aa  yet  he  is 
heir  to  the  deceased.  But  if  the  lands  should  be  redeemed, 
and  the  money  satisfied,  then  it  is  thought  that  he  may  reco- 
ver a  filial  portion;  because  then  he  is  not  heir  to  the  deceased, 
nor  the  advancement  certain  which  was  made  by  the  £BUher  in 
his  lifetime  (a). 

(6)  Likewise  if  a  man  purchase  lands  in  fee,  and  by  will 
devise  the  same  lands  to  his  eldest  son  and  to  the  heirs  of  his 
body,  and  for  default  of  such  issue  to  his  younger  son  and  to 
the  heirs  of  his  body,  and  so  on;  in  this  case,  Swinburne  sayi, 
the  eldest  son  is  not  barred  from  the  recovery  of  a  filial  por- 
tion as  heir  to  the  deceased ;  because  he  is  not  as  heir  to  his 
father  according  to  the  course  of  the  common  law,  but  accord- 
ing to  his  father's  will  (6).  But  whether  this  devise  shall  bar 
him  as  an  advancement  is  another  question,  which  will  be  con- 
sidered afterwards. 

But  where  a  man  is  heir  at  law  of  lands  in  fee  simple,  and 
his  father  also  deviseth  those  lands  to  him;  it  seemeth  that  he 
shall  take  by  his  better  title,  as  heir  at  law,  and  not  as  devisee: 
and  consequently  thereby  shall  be  excluded  from  a  filial  por- 
tion. For  no  man  can  by  his  will  make  his  heir  a  purchaser 
of  a  fee  simple ;  for  the  descent  will  take  efiect  at  the  same 
time,  and  the  elder  title  shall  be  preferred. 

(7)  In  like  manner,  the  youngest  son,  who  is  heir  in  borough 
Englishy  seemeth  not  to  be  heir,  so  as  thereby  to  be  debarred 
from  a  filial  portion  ;  for  he  is  not  heir  according  to  the  course 
of  the  common  law,  but  by  a  particular  custom. 

(8)  Note  also,  that  if  the  child  should  have  any  copyhold 
land  afler  his  father's  death ;  in  this  case  he  is  not  reputed  his 
father's  heir  to  the  effect  aforesaid,  and  so  barred  from  the 
recovery  of  a  filial  portion,  due  by  the  general  custom  of  the 
said  province  (c). 

Note,  the  word  copyhold^  although  of  itself  it  conveys  an 
idea  distinct  enough,  yet  from  the  different  acceptation  of  it 
amongst  learned  men,  it  becometh  equivocal ;  some  using  it  to 
signify  all  lands  which  are  not  freehold ;  others,  more  pro- 
perly, lands  only  which  are  holden  by  copy  of  court  roll.    It 

(a)  Swin.  298.  (()  Ibid.  (c)  IMd. 
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con»trection  is  of  Very  oiuch  importance  to  determine  in  which  of  the  two 
senses  it  is  here  to  be  understood.  For  a  great  part  of  the 
lands  within  the  province  of  York  are  neither  freehold  Dor 
copyhold,  but  are  included  under  the  word  customaty. 

For  customary  is  the  general  denomination  of  lands  holden 
by  the  custom  of  the  manor,  of  which  copyhold  is  but  one 
species ;  so  that  although  all  copyhold  lands  arc  customary, 
yet  all  customary  lands  are  not  copyhold.  And  it  seemeth  that 
the  word  copyhold  here  shall  be  understood  in  the  less  proper 
sense,  so  as  to  signify  that  customary  lands  in  general,  as  well 
as  those  which  are  strictly  copyhold^  inherited  from  the  fisither, 
shall  be  no  hindrance  to  the  child  from  obtaining  a  filial  por- 
tion. For  at  the  time  when  this  custom  of  the  province  of 
York  took  place  these  customary  lands  were  not  inneritable. 

Or  were  advanced  by  his  Father  in  his  Lifetime.'] — Here  it 
comes  to  be  considered,  what  manner  of  preferment  or  ad- 
vancement that  is,  which  doth  debar  the  child  from  a  filial 
portion. 

By  his  Father.]— For  if  another  than  the  father  bestow  sdj 
preferment  or  advancement,  though  never  so  much,  this  prefer- 
ment by  another  is  no  bar  to  the  child  from  the  recovery  of  the 
filial  portion  of  his  father's  goods,  much  less  where  the  child 
hath  advanced  his  estate  by  his  own  industry  (c/). 

In  his  Lifetime.']  —  Here  the  case  aforesaid  is  considerable, 
where  the  father  by  his  last  will  deviseth  lands  to  his  son  (for 
this  he  may  well  do,  and  yet  nevertheless  die  intestate  as  to  his 
goods),  whether  this  shall  be  such  an  advancement  as  shall 
debar  the  son  from  the  recovery  of  his  filial  portion ;  and  it 
seemeth  that  it  shall  not :  for  this  was  no  advancement  to  the 
child  in  the  lifetime  of  his  father  ;  but  he  may  refuse  or  waive 
the  bequest,  and  recover  a  filial  portion  due  according  to  the 
custom  of  the  country  (c). 

Howbeit,  if  the  father  in  his  lifetime  bestow  a  lease  upon  his 
child,  or  grant  unto  him  an  annuity  for  life  out  of  his  lands, 
yet  in  such  manner  as  the  child  shall  not  reap  any  benefit 
thereby  so  long  as  the  father  liveth,  but  afler  his  death,  this  is 
holden  for  a  preferment  or  an  advancement,  because  it  was  as- 
sured unto  him  in  his  father's  lifetime.  Nor  is  this  case  con- 
trary to  the  former :  for  the  child  had  no  assurance  of  his  devise 
until  his  father  was  dead,  because  he  might  have  revoked  the 
same  at  any  time  whilst  he  lived,  which  he  could  not  do  in  the 
other  case  ( f). 

That  the  Father  in  his  Lifetime  bestowed  upon  his  Child.] 
—  For  if  the  fath(*r  bestow  any  thing  upon  another  for  his 
chiUrs  sake,  or  for  the  good  of  his  child,  nevertheless  this  is 
no  such  preferment  as  will  hinder  the  child  of  his  filial  por- 
tion {g). 


(d)  Swin.  233. 


(t)  Ibid. 


(/)  Ibid. 


(g)  IlHd. 
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And  therefore  if  the  father  bestow  any  thing  upon  a  man  of  Cou»trociion 
trade^  to  take  his  son  for  an  apprentice^  and  to  teach  him  his  rmo^orDi*- 
mystery,  this  is  no  advancement  to  the  effect  aforesaid  (A).        '^***°*^°' 

Or  if  he  bestow  any  thing  upon  a  schoolmaster,  or  tutor  in 
the  university,  for  the  increase  of  his  knowledge  in  learning, 
or  for  any  degree  there  to  be  obtained,  this  is  no  advancement 
to  exclude  the  child  of  a  filial  portion  (i). 

No  more  is  it  (saith  Swinburne  (A))  if  the  father  buy  the  ad- 
Yowson  of  an  ecclesiastical  benefice  or  dignity,  and  afterwards 
present  his  son  thereto. 

So  if  the  father  buy  an  office,  and  bestow  it  upon  his  son, 
this  seemeth  (he  says)  not  to  be  an  advancement  to  bar  him  of 
his  portion  (/). 

Or  if  the  son  be  much  indebted,  and  the  father  discharge  the 
debt,  yet  this  seemeth  not  to  be  a  preferment  (m). 

But  if  the  father  bestow  a  competent  portion  with  his  daugh*- 
ter  in  marriage  upon  him  that  shall  marry  her,  this,  without 
question,  is  such  an  advancement  as  will  bar  her  from  the 
demand  of  a  filial  portion  (n). 

A  competent  Portion.li — By  the  word  portion  is  to  be  under-  what  ii  a 
stood  not  only  a  sum  of  money,  or  part  of  the  father's  goods  PwiSJit"' 
and  chattels,  but  also  lands  and  annuities  bestowed  by  the 
father  upon  the  son  (o). 

Competent,] — Competent  signifieth  equal,  or  not  far  inferior, 
to  that  quantity,  which  otherwise  according  to  the  custom  of 
the  province,  should  fall  to  be  due  to  the  child,  afler  the  rate 
and  proportion  of  the  father's  estate,  at  the  time  when  he  doth 
bestow  any  such  thing  upon  his  child;  for  the  same  being  equal, 
or  not  much  under  the  rate  which  should  belong  to  the  child 
by  the  custom  aforesaid,  if  his  father  had  then  died,  shall  stand 
for  a  suflicient  preferment  and  advancement,  to  exclude  him 
from  a  filial  portion.  For  considering  the  equality,  or  small 
inequality,  betwixt  the  one  and  the  other,  it  is  to  be  presumed 
that  it  was  the  father's  purpose  that  the  one  should  stand  in>- 
stead  of  the  other.  Insomuch  that  if  the  father  after  this 
preferment  should  live  many  years,  and  increase  his  substance, 
yet  it  seemeth  that  the  father's  former  gift  would  bar  the  child 
from  recovery  of  any  farther  filial  portion ;  and  the  reason  is, 
because  as  the  father  did  grow  richer  (in  which  case  the  son's 
preferment  should  be  less),  so  it  might  fall  out  that  the  father 
might  have  grown  poorer,  and  then  the  son's  preferment  should 
have  been  more  than  otherwise  it  would  by  the  custom  of  the 
country.  So  that  the  father's  gift  being  at  the  first  competent 
in  regard  of  his  estate  at  that  time,  the  same  is  not  made  effec- 
tual or  ineffectual  by  the  increase  or  decrease  of  his  future 
estate  (p). 

(A)  Swin.  233.  (/)  Ibid.  (o)  Swin.  234. 

(0  Ibid.  (wi)  Ibid.  {p)  Ibid.  333,  234, 

^k)  Ibid.  (n)  Ibid. 
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But  if  the  father's  gift  were  not  competent,  or  fiir  under  the 
rate  of  that  which  otherwise  should  belong  to  the  child  by  the 
custom ;  as,  for  instance,  if  the  father  should  give  his  child  5L 
to  put  in  his  purse  to  bestow  at  his  pleasure,  whereas  otherwise 
his  filial  portion  would  extend  to  divers  hundreds,  this  gift  of 
the  father  doth  not  seem  to  be  such  an  adrancem^it  as  will 
exclude  the  child  from  his  filial  portion,  neither  in  the  coo* 
struction  of  law  nor  in  the  intention  of  the  fiither ;  and  that  is 
rather  to  be  termed  a  mere  benevolence  than  a  preferment  or 
advancement  exclusive  of  a  filial  portion ;  and  if  the  son  have 
deserved  a  good  turn  at  his  father  s  hands,  this  is  no  advance- 
ment, but  a  recompense  of  that  which  was  formerly  deserved  (9). 

But  here  ariseth  a  Question :  what  if  the  thing  which  Ait 
father  bestowed  upon  the  child  be  so  indiflferent  between  com- 
petent and  incompetent,  that  it  may  be  justly  doubted  whether 
the  same  shall  stand  for  an  advancement  or  a  mere  benevolence, 
over  and  besides  which  he  might  expect  a  filial  portion  ?  Now 
whether  may  the  child  cast  in  that  gift  of  the  father,  and  so 
recover  an  equal  portion  with  the  rest  of  his  brethren  and 
sisters  ?  It  seemeth  at  the  first  that  he  may.  For  if  a  man 
seised  of  thirty  acres  of  land  in  fee  simple,  have  issue  two 
daughters,  and  giveth  with  one  of  them  in  marriage  ten  acres 
of  the  same  land  in  frank  marriage,  and  died  seised  of  the  other 
twenty  acres,  she  that  is  thus  married  may,  if  she  will,  have 
part  of  the  twenty  acres  whereof  her  father  died  seised ;  but 
then  she  must  put  her  land  given  in  frank  marriage  in  hotchpot 
that  is  to  say,  she  must  refiise  to  take  the  sole  profits  of  the 
land  given  in  frank  marriage,  and  sufier  die  land  to  be  com- 
mixed and  mingled  together  with  the  other  land  whereof  her 
father  died  seised,  so  that  an  equal  division  be  made  of  the 
whole  betwixt  her  and  her  sister ;  and  thus  for  her  ten  acres 
she  shall  have  fifteen  ;  whereas  otherwise  her  sister  shall  have 
the  twenty  acres  of  which  their  father  died  seised.  And  as  in 
lands  so  in  goods,  which  is  also  agreeable  to  the  civil  law. 
And  Swinburne  says  he  hath  seen  it  sometimes  so  observed,  by 
the  consent  of  the  children  not  advanced,  being  then  of  lawful 
years ;  but  he  hath  not  known  it  at  any  time  so  overruled 
by  law  without  their  consents.  And  therefore  he  concludeth 
that,  considering  the  strictness  of  the  writ  de  rationabili  parte 
bonorum,  this  gift  of  the  father  shall  either  be  found  to  be 
a  preferment  or  not ;  if  it  shall  be  found  to  be  a  preferment, 
then  is  the  child  excluded  from  recovery  of  a  filial  portion ;  if 
it  shall  be  found  not  to  be  a  preferment,  then  may  the  child 
recover  the  filial  portion  according  to  the  custom  of  the  pro- 
vince of  York,  as  in  the  said  writ  is  contained  (r). 

But  nevertheless,  the  words  of  the  writ  do  not  seem  neces- 
sarily to  infer  this  consequence,  being  only  general,  that  chil- 


(q)  Svrin.  2^4. 


(i-^  Swin.  235. 
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dren  not  promoted  in  their  father's  lifetime  ought  to  have  their  CominicHoo 
reasonable  part ;  for  this  they  may  have,  and  yet  notwith-  fii'o?  di»- 
standing  be  required  to  bring  into  hotchpot  with  their  brothers  tfibation. 
and  sisters  what  they  shall  have  received  less  than  their  due 
proportion ;  and  it  will  be  so  much  the  more  reasonable  upon 
that  account.  And  therefore  what  Swinburne  intimates  was  in 
his  days  recommended  to  the  parties  by  the  judge,  seemeth,  at 
least  since  that  time,  generally  to  have  prevailed  as  the  custom 
of  the  province,  that  children  (exclusive  of  the  heir  at  law)  not 
advanced  to  their  full  proportion  of  the  children's  part  shall  be 
admitted  to  come  in  for  their  share  of  the  said  children's  part, 
bringing  thereunto  their  partial  advancements  into  hotchpot, 
agreeable  to  what  Swinburne  acknowledgeth  to  be  the  rule  of 
the  civil  law,  in  conformity  also  to  the  custom  of  the  city  of 
London,  and  to  the  measures  of  the  statute  of  distribution,  and 
to  the  rules  observed  by  the  courts  of  equity  in  all  such  like 
cases. 

Whereon  to  live^ — If  the  father  bestow  any  thing  upon  his 
child  to  any  other  end,  as  money  in  his  purse  to  spend  among 
his  equals,  or  to  buy  him  suits  of  apparel,  or  books  or  armour 
for  the  service  of  his  country,  yet  this  (as  it  seemeth)  is  not  to 
be  holden  for  an  advancement,  though  peradventure  the  sums 
of  money  given  for  these  particular  ends  were  not  very  much 
inferior  to  that  which  otherwise  might  belong  to  the  child  for 
bis  filial  portion  according  to  the  custom,  and  otherwise  would 
have  been  taken  for  an  advancement ;  but  it  must  be  a  provision 
of  some  competent  thing  for  the  maintenance  of  his  child, 
whereby  he  may  be  the  better  enabled  to  live  after  his  father's 
death  {s). 

It  is  said  by  the  editors  or  continuators  of  Swinburne,  that 
it  hath  been  much  controverted  whether  the  ordinary  hath 
power  to  compel  the  administrator  to  give  portions  to  children, 
or  to  allot  and  distribute  filial  portions  to  the  deceased's  chil* 
dren  out  of  his  estate.  If  the  ordinary  attempt  this,  either 
before  or  after  the  granting  of  letters  of  administration,  it  hath 
been  held  that  the  administrator  might  have  a  prohibition; 
and  that  the  ordinary  hath  not  any  power  to  make  distribution 
of  the  surplusage,  nor  to  take  any  bond  to  answer  the  same ; 
for  that  if  the  ordinarv  might  distribute,  then  the  administrator 
might  be  charged  of  his  own  goods ;  for  there  may  be  dormant 
debts,  and  which  are  unknown;  yet,  notwithstanding,  they 
add  that  it  is  usual  for  the  ordinary  to  order  and  allot  distri- 
bution of  filial  portions,  and  therein  prohibitions  are  not  often 

granted  (0- 

But  whether  this  is  spoken  of  the  times  before  the  statute  of 
distribution,  doth  not  appear.  As  to  the  dead  man's  part,  there 
seemeth  to  be  no  doubt  but  the  ordinary,  by  the  said  statute^ 

(I)  Swin.  234.  (0  Swin.  233,  a. 
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may  cause  distribution  thereof.  And  as  to  the  widow's  and 
children's  portions,  the  statute  provides  that  the  custom  shall 
be  obser%'ed  as  before.  And  it  seemeth  that  the  ordinaries 
within  the  said  province,  even  as  all  other  ordinaries,  before 
the  making  of  the  said  act,  did  exercise  a  power  of  compellii^ 
distribution,  although  the  temporal  courts  would  not  allow  the 
same  to  be  lawful,  and  that  was  the  cause  of  the  act  being 
made.  And  the  act  says  that  *^AU  ordinaries,  as  well  the 
judges  of  the  Prerogative  Courts  of  Canterbury  and  York  as 
other  ordinaries,  shall  have  power  to  order  and  make  just  and 
equal  distribution." 

There  is  a  case  wherein  the  customs  of  the  city  of  London 
and  the  province  of  York  did  interfere,  which  was  thus: 
Chomley  v.  Chomley,  E.,  1688  (u).  A  freeman  of  London 
died  within  the  province  of  York,  leaving  a  widow,  and  issue 
two  sons  and  a  daughter;  and  an  estate  of  about  502.  a  year 
within  the  province  of  York  descended  on  the  elder  son  ;  and 
if  tlie  custom  of  the  province  of  York  should  prevail,  he  would 
thereby  be  excluded  from  having  any  share  of  the  personalty, 
which  was  about  ^,000/.  A  bilT  was  brought  for  the  direction 
of  the  court,  how  and  in  what  manner  the  personal  estate 
should  be  disposed  of.  And  the  court  was  clearly  of  opinion 
that  the  deceased  being  a  freeman  of  London,  the  custom  of 
the  city  for  the  distribution  of  the  personalty  should  prevul 
and  control  the  custom  of  the  province  of  York  ;  and  that  not- 
withstanding the  custom  of  tne  province  to  the  contrary,  the 
heir  should  come  in  for  a  share  of  the  personal  estate;  for  the 
custom  of  the  province  is  only  local,  and  circumscribed  to  a 
certain  place ;  but  that  of  London  follows  the  person,  though 
never  so  remote  from  the  city. 

Upon  the  whole,  so  far  as  can  be  estimated  from  the  pre- 
mises, the  course  of  distribution  of  intestates*  efiects  within  the 
province  of  York  seemeth  to  stand  thus  : 

1.  If  a  person  dieth  intestate,  leaving  no  wife,  but  an  only 
child,  which  child  is  heir  at  law,  or  advanced,  or  partly  ad' 
vanced,  or  not  advanced,  in  all  these  cases  it  maketh  no  difier- 
ence ;  for  one  way  or  other  such  child  shall  have  the  whole 
clear  personal  estate.  For  supposing  such  child  to  be  heir  at 
law,  he  shall  have  nothing  by  the  custom,  but  by  the  statute 
he  shall  have  the  whole  as  next  of  kindred.  If  he  is  advanced, 
he  shall  likewise  have  nothing  by  the  custom,  but  by  the  sta- 
tute in  like  manner  he  shall  have  the  whole.  If  he  is  partly 
advanced,  he  shall  have  one-half  by  the  custom,  there  being  no 
other  child  with  whom  to  bring  his  partial  advancement  into 
hotchpot,  and  the  other  half  by  the  statute.  So  in  like  manner 
if  he  is  not  at  all  advanced,  he  shall  have  one-half  by  the  cus- 
tom, and  the  other  half  by  the  statute. 


(w)  2  Vem.  47,  82. 


milla—JJistribution.  J97 

2.  If  such  person  hath  divers  children^  one  of  whom  is  heir  Conatrociioa 
at  law  J  and  the  others  are  advanced^  in  this  case,  with  respect  Tailt^of  dI«« 
to  the  custom^  it  is  as  if  he  had  no  children ;  none  of  them  '^'**''"*^ 
can  claim  anything  by  the  custom ;  and  (the  younger  children 

being  supposed  to  be  fully  advanced)  the  heir  at  law  by  the 
statute  shall  have  the  whole. 

3.  If  such  person  hath  divers  children,  the  first  of  which  is 
heir  at  law,  the  second  advanced,  the  third  partly  advanced, 
and  the  fourth  not  advanced,  in  this  case  the  child  partly 
advanced  and  the  child  not  advanced  shall  have  one-half 
equally  betwixt  them  by  the  custom,  the  child  partly  advanced 
first  thereunto  bringing  his  partial  advancement  into  hotchpot ; 
and  the  other  half  (which  is  the  dead  man's  part)  shall  be  dis- 
tributed by  the  statute  equally  amongst  all  the  said  children, 
(the  second  only  excepted,  who  is  supposed  to  be  fully  advanced 
already)  share  and  share  alike.  But  if  the  heir  at  law  hath 
been  advanced  by  his  father,  otherwise  than  by  lands  or  as 
heir  at  law,  he  shall  bring  such  his  advancement  into  hotchpot 
with  his  brothers  and  sisters,  otherwise  he  shall  have  no  distri- 
butive share  by  the  statute. 

And  note,  that  the  representatives  of  children  dead  are  ad- 
mitted by  the  statute  to  a  distributive  share  of  the  dead  man's 
part,  in  the  place  of  the  deceased  child  or  children  whom  they 
represent ;  but  not  so  the  customary  part  by  the  custom. 

4.  If  a  man  hath  a  wife  and  no  child,  she  shall  have  (be- 
sides her  convenient  bed  and  apparel)  one-half  by  the  custom, 
and  the  other  half  (being  the  dead  man's  part)  shall  be  distri- 
buted by  the  statute ;  of  which  dead  man's  part  by  the  said 
statute  she  shall  have  one-half,  and  the  other  half  shall  go  to 
the  next  of  kindred  to  the  deceased  in  equal  degree  :  so  that 
dividing  the  same  into  four,  she  shall  have  three  and  they 
shall  have  one. 

But  if  although  there  be  no  child,  yet  there  hath  been  a 
child,  and  there  are  any  legal  representatives  of  such  child 
deceased,  then  of  the  dead  man's  part  by  the  said  statute  the 
wife  shall  have  but  one-third,  and  the  said  representatives 
shall  have  the  other  two-thirds:  so  that  dividing  the  whole 
into  six  parts,  she  shall  have  four  and  they  shall  have  two. 

5.  If  a  man  hath  a  wife  and  also  a  child  or  children,  one 
of  which  children  is  heir  at  law,  and  the  others  are  advanced, 
in  this  case  with  respect  to  the  custom  it  is  the  same  as  if  he 
had  no  child ;  and  consequently  the  wife  shall  have  one-half 
by  the  custom  and  the  other  half  (being  the  dead  man's  part) 
shall  be  distributed  by  the  statute ;  of  which  dead  man's  part 
by  the  said  statute  she  shall  have  one-third,  and  the  other  two- 
thirds  shall  go  to  the  heir  at  law  as  aforesaid :  so  that  dividing 
the  whole  into  six  parts,  she  shall  have  four  and  he  shall  have 
two* 

6.  If  a  man  hath  a  wife  and  also  a  child  or  children,  any 
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conttraction  one  ov  moTc  of  wMch  children  are  not  advanced^  by  the  cus- 
tnil/or'iSii-  torn  she  shall  have  one- third  part,  and  the  children  not  ad- 
vanced shall  have  another  third  part,  and  the  remaining  third 
part  (being  the  dead  man's  part)  shall  be  distributed  by  the 
statute  ;  of  which  dead  man's  part  by  the  said  statute  she  shall 
have  one-third,  and  the  other  two-thirds  shall  be  distribnted 
amongst  the  children  in  manner  as  is  aforesaid :  so  that  di- 
viding the  whole  into  nine,  she  shall  have  four  and  they  shall 
have  five. 

As  for  example :  a  man  inhabiting  within  the  province  of 
York  dieth  intestate,  leaving  a  clear  personalty  of  9000i^i  and 
leaving  a  widow  and  four  children,  the  first  being  heir  at  kiw 
to  freehold  lands,  and  having  received  likewise  of  his  father  in 
his  lifetime  400/.  to  set  him  up  in  trade ;  the  second  advanced 
to  the  amount  of  3000Z. ;  the  third  partly  advanced  to  the 
amount  of  600/.;  and  the  fourth  not  at  all  advanced.  The 
question  is,  how  this  personalty  shall  be  distributed.  First  of 
all,  the  widow  shall  have  one-third  part  bv  the  custom,  as  her 
widow's  portion,  to  wit,  3000/.  Another  third  part  by  the  said 
custom  shall  be  distributed  amongst  the  children,  of  which  the 
heir  at  law  (as  such)  by  the  said  custom  is  excluded  firom 
receiving  any  share ;  the  second  son  also,  as  beinff  fully  ad- 
vanced, is  excluded ;  but  hereunto  the  third  son  shall  bring 
his  partial  advancement  of  600/.  into  hotchpot,  and  then  the 
third  and  fourth  sons  shall  divide  the  3600c.  equally  between 
them  ;  but  the  real  benefit  thereof  to  the  third  son  will  be  but 
1200/.,  and  to  the  fourth  son  1800/.  The  remaining  third 
part  of  the  said  personalty,  which  is  the  dead  man's  part,  shall 
be  distributed  by  the  statute,  of  which  by  the  said  statute  the 
widow  shall  have  one-third,  to  wit,  1000/.,  and  the  residue, 
being  SOOO/.,  shall  be  distributed  equally  amongst  the  said 
three  children,  namely,  the  heir  at  law  and  the  third  and  fourth 
sons  (the  heir  at  law  being  let  in  for  so  much  by  the  statute), 
and  the  second  son  being  still  excluded,  as  having  received 
more  than  his  just  proportion  of  his  father's  whole  personal 
estate  ;  but  hereunto  the  heir  at  law  shall  first  bring  his  partial 
advancement  of  400/.  into  hotchpot,  and  so  the  said  three  chil- 
dren shall  divide  the  whole  2400/.  equally  amongst  them ;  but 
the  real  benefit  thereof  to  the  heir  at  law  will  be  but  400/.,  and 
to  the  said  two  youngest  children  800/.  each.  So  that  of  the 
whole  clear  personalty  of  9000/. 

The  widow  shall  receive     .     .     .    4000/. 

The  heir  at  law 400/. 

The  second  child 

The  third  child 2000/. 

The  fourth  child 2600/. 

Total     .     .    9000/. 
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7.  If  a  person  dieth  intestate^  leaving  neither  wife  nor  coutrMiioa 
childy  but  a  father  living ,  the  same  is  out  of  the  custom,  and  Tot^of  m. 
(supposing  there  is  no  representative  of  any  child  deceased)  *^''"''^* 
then  the  father,  by  the  statute,  as  next  of  kindred,  shall  have 

the  whole. 

But  if,  although  there  be  no  child,  yet  there  hath  been  a 
child,  and  such  child  deceased  hath  left  any  child  or  other 
descendent,  then  such  representative  of  the  child  deceased 
shall  receive  the  virhole,  in  exclusion  of  the  father. 

8.  If  the  deceased  leaveth  neither  unfe  nor  child  {nor  repre^ 
sentative  of  such  child  as  aforesaid),  nor  father,  but  a  mother 
living,  the  same  also  is  out  of  the  custom ;  and  by  the  statute 
of  the  1  Jac.  2,  c.  17,  every  brother  and  sister,  and  the  repre<« 
sentatives  of  them,  shall  have  an  equal  share  with  the  motner ; 
if  there  be  no  brother  nor  sister,  nor  representative  of  any  of 
them,  then  by  the  statute  of  distribution  the  mother  shall  have 
the  whole  as  next  of  kindred. 

9.  If  the  deceased  leaveth  neither  unfe  nor  child  (nor  repre* 
sentative  of  such  child  as  aforesaid),  nor  father  nor  mother, 
but  leaveth  h^others  and  sisters  and  children  of  other  brothers 
and  sisters  deceased,  this  case  is  also  out  of  tne  custom ;  and 
by  the  statute  the  brothers  and  sisters,  and  the  children  of  the 
brothers  and  sisters  deceased,  shall  take  per  stirpes  and  not 
per  capita  ;  for  the  children  of  the  deceased  being  not  equal  in 
degree  with  their  uncles  and  aunts,  do  take  in  this  case,  not  in 
their  own  right,  but  by  way  of  representation  of  their  parents 
deceased. 

10.  But  if  a  person  dieth  intestate,  leaving  neither  wife  nor 
child  (nor  representative  of  such  child  as  aforesaid),  nor  father 
nor  mother,  nor  brother  nor  sister,  but  children  of  brothers 
and  sisters,  in  this  case  by  the  statute  they  shall  all  take  equally 
per  capita  and  not  per  stirpes,  because  they  do  not  come  in 
by  the  right  of  representation,  but  all  as  next  of  kindred  in 
equal  degree. 

11.  If  a  person  dieth  intestate,  leaving  neither  wife  nor 
child,  nor  representative  of  such  child,  nor  father  nor  mother, 
nor  brother  nor  sister,  nor  representative  of  brother  or  sister, 
but  hath  a  grandfather  or  grandmother  living,  such  grand- 
father or  grandmother  shall  come  in  before  uncles  and  aunts 
by  the  statute,  as  next  of  kindred  to  the  deceased. 

12.  If  a  person  dieth  intestate,  leaving  neither  wife,  nor 
child,  nor  representative  of  such  child,  nor  father  nor  mother, 
nor  brother  nor  sister,  nor  representatives  of  brother  or  sister, 
nor  grandfather  nor  grandmother,  but  uncles  or  aunts,  and 
children  of  uncles  or  aunts  deceased,  these  children  are  amongst 
collaterals,  and  out  of  the  statute  in  the  right  of  representation, 
andishall  take  nothing ;  but  the  surviving  uncles  and  aunts 
shall  have  the  whole  as  next  of  kindred. 

IS.  If  a  person  dieth  intestate^  leaving  none  of  these  rela^ 
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tionSf  the  general  rule  by  the  statute  is,  that  the  same  shall  go 
to  the  next  of  kindred  in  equal  degree. 

H.  If  such  person  hath  no  kindred,  it  is  out  both  of  the 
custom  and  the  statute,  and  the  same  shall  escheat  to  the  king 
or  to  the  lord  of  the  manor  or  other  to  whom  the  king  hath 
granted  it ;  for  where  no  person  can  claim  any  property,  there 
the  king  shall  be  entitled  by  his  prerogative. 

Finally,  to  all  that  hath  been  said  upon  this  abstruse  sub- 
ject, it  may  aflbrd  some  light  to  set  forth  what  is  the  law  of 
Scotland  in  this  particular,  especially  as  the  whole  kingdom  of 
Scotland,  when  this  custom  of  the  province  of  York  tocML  jdace, 
was  witliin  and  a  part  of  that  province.  Now  the  law  of  Scot- 
land with  regard  to  wills  continues  to  this  day  as  it  was  in 
England  within  the  said  province  before  the  statute  of  the 
4  Will.  3,  c.  2,  viz.  that  the  widow  and  children  shall  have  a 
portion  out  of  the  personalty,  which  the  husband  or  father 
cannot  devise  from  them,  and  which  in  both  places  alike  the 
law  still  gives  to  them  in  case  of  intestacy.  And  the  general 
proportions  are  the  same  in  both  places,  only  there  is  some 
diflerence  in  distributing  the  children's  portion  amongst  them- 
selves, wherein  the  Scotch  regulations  incline  more  to  the  prin- 
ciple of  equality,  agreeable  to  what  is  one  of  the  chief  objects 
of  our  statute  of  distribution.  Briefly,  the  law  of  Scotland  is 
this  :— If  a  man  dies,  leaving  a  widow  and  no  child,  his  whole 
clear  personal  estate,  otherwise  called  free  gear,  divides  into 
two ;  one-half  goes  to  the  widow,  the  other  is  the  dead's  part, 
that  is,  the  absolute  propertv  of  the  deceased  of  which  he  can 
make  l)is  will,  and  which  falls  to  his  next  of  kin  if  he  dies 
intestate.  Where  he  leaves  a  child  or  children,  but  no  widow, 
the  children  get  one-half  of  their  legitime,  legal  portion,  or 
halms'  part  of  gear;  the  other  half  is  the  dead's  part,  which 
falls  also  to  the  children  if  he  has  not  otherwise  disposed  of  it 
by  his  will.  If  he  leaves  both  widow  and  children,  the  division 
is  tripartite  ;  the  wife  takes  one-third  by  herself;  another  falls 
to  the  children,  and  the  remaining  third  is  the  dead's  part.  If 
he  leaves  neither  wife  nor  child,  the  goods  suffer  no  division, 
but  all  is  the  dead's  part. 

Hitherto  the  customs  agree.  But  in  dividing  the  children's 
portion  amongst  themselves,  there  is  a  difierence ;  for  whereas 
by  the  custom  of  the  province  of  York,  the  heir  at  law,  if  his 
inheritance  be  never  so  small,  is  excluded  from  any  share  of 
the  filial  portion ;  on  the  contrary,  in  Scotland,  if  the  heir  finds 
it  his  interest  to  renounce  his  exclusive  claim  to  the  inherit- 
ance, and  betake  himself  to  his  share  amongst  the  rest  of  the 
children,  he  may  collate  or  comnmnicatc  the  inheritance  with 
the  other  children,  who  in  that  case  must  collate  the  children's 
portion  with  him,  so  that  the  whole  is  thrown  into  one  mass, 
and  divided  in  capita  amongst  all  of  them.  Upon  which 
ground,  if  there  is  only  one  child,  who  is  heir  at  law,  he  shall 
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receive  the  children's  portion,  because  the  law  admits  him  to  cotutracuon 
come  in  where  there  are  other  children,  on  collating  his  in-  rotM^ofpis- 
heritance.  irfbution. 


And  for  the  like  reason,  Swinburne's  notion  of  advancement,  l«w  orscoi- 
namely,  that  it  shall  be  deemed  either  a  full  advancement,  or  else  uefrVt  uw. 
no  advancement  at  all,  so  as  to  entitle  a  child  either  to  an  entire 
distributive  share,  or  else  wholly  to  exclude  him,  can  here  have 
no  place.  But  in  order  to  preserve  an  equality,  a  child  who 
has  received  a  provision  from  his  father,  be  it  more  or  less, 
shall  be  admitted,  if  he  thinks  it  for  his  interest,  to  cast  his 
provision  into  hotchpot,  and  receive  his  proportionable  share 
of  the  dividend  with  the  other  children. 

But  if  from  the  deed  of  provision  the  father's  intention  shall 
evidently  appear  to  continue  the  receiver  as  a  bairn  in  the  hotise, 
the  provision  is  interpreted  to  be  granted  as  a  prcBcipuum^ 
without  the  necessity  of  collation.  So  also  a  cnild  is  not 
obliged  to  collate  an  estate  in  lands  given  to  him  by  his  father, 
because  the  children's  portion  is  not  impaired  by  such  provision. 

But  no  filial  portion  is  due  to  chWiten  foris-familiated^  that  children  roi it, 
is,  to  such  as,  by  having  renounced  the  filial  portion,  are  no  '""""^***^' 
longer  considered  as  bairns  of  the  family ^  and  so  are  excluded 
from  any  farther  share  of  the  personal  estate  than  they  have 
already  received.  But  as  the  right  of  legitime,  or  children's 
portion,  is  strongly  founded  in  nature,  the  renunciation  of  it  is 
not  to  be  inferred  by  implication,  neither  by  the  child's  carrying 
on  an  employment  by  himself,  nor  by  marriage,  nor  even  by  his 
accepting  a  provision  from  his  father,  unless  it  specially  bear  to 
be  in  satisfaction  of  his  filial  portion. 

If  he  has  renounced  his  share  of  the  filial  portion,  it  has  the 
same  effect  in  favour  of  the  other  children  entitled  thereto  as 
if  he  were  dead,  and  consequently,  the  share  of  the  renouncer 
divides  amongst  the  rest;  but  he  does  not  thereby  lose  his  right 
to  the  dead's  part,  if  he  does  not  renounce  his  share  in  that 
likewise;  nay,  his  renunciation  of  the  filial  portion,  where  he 
is  the  only  younger  child,  has  the  effect  to  convert  the  whole 
subject  thereof  into  dead's  part,  which  will  therefore  fall  to  the 
renouncer  himself  as  next  of  kin,  if  the  heir  be  not  willing  to 
collate  the  inheritance  with  him. 

Also,  no  legitime  is  due  to  grandchildren  upon  the  death  of  Gramichu. 
their  grandfather,  perhaps  because  the  immediate  father  is  pre-  ^^^' 
sumed  to  have  already  received  his  just  share  out  of  the  effects 
of  the  deceased. 

And  this  collation,  or  bringing  into  hotchpot,  takes  place  inScoHami, 
only  amongst  children ;  so  that  the  widow  is  not  obliged  to  ****  ^'''«^' 
collate  any  thing  that  hath  been  given  to  her  by  her  husband, 
in  order  to  increase  the  children's  portion ;  as,  on  the  other 
hand,  the  children  are  not  obliged  to  collate  their  provisions  in 
order  to  increase  her  share. 
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iiroction  With  regard  to  the  dead-man's  testamentary  part,  where  he 
Lfribl^'  makes  a  will,  and  therein  appoints  an  executor,  and  doth  not 
otherwise  dispose  of  the  said  testamentary  part ;  if  the  executor 
nominated  be  a  stranger,  that  is,  one  who  naa  no  legal  interest 
in  the  personal  estate,  he  is  merely  a  trustee,  accountable  to  the 
next  of  kin,  but  he  may  retain  a  third  of  the  dead's  part  for  his 
trouble  in  executing  the  testament ;  in  payment  of  which,  any 
legacy  that  is  left  to  him  must  be  computed.  The  heir,  in  like 
case,  if  he  be  named  executor,  has  right  to  the  third  as  a  stranger. 
But  if  one  be  named  who  has  an  interest  in  the  personalty,  he 
has  no  allowance  unless  such  interest  be  less  than  a  third. 

As  to  the  payment  of  debts,  there  are  some  which  are  called 
privileged  debts,  because  they  are  preferable  in  payment  to 
any  other.  Under  which  name  are  comprehended :  medicines 
furnished  to  the  deceased  on  his  death-bed ;  physicians*  fees  in 
that  period;  funeral  charges,  which  include  whatever  is  neces- 
sary for  the  decent  performance  of  the  funeral ;  the  rent  of  bis 
house  :  and  his  servants*  wages  for  the  year  or  term  current  at 
his  death.  As  to  the  rest,  all  creditors  who  shall,  within  six 
months  after  the  death  of  the  debtor,  enter  a  legal  claim,  shall 
be  preferred  pari  passu  with  those  who  have  done  more  early 
diligence;  which  prevents  collusion,  and  confessing  of  judg- 
ments in  favour  of  some  creditors,  and  to  the  exclusion  of 
others  {x). 

3.  Of  the  Custom  tcithin  the  Principality  of  Wales. 

By  the  27  Hen.  8,  c.  26,  whereby  lands  and  other  heredi- 
taments within  the  principality  and  dominion  of  Wales,  werei 
made  to  be  inheritable  after  the  manner  of  the  English  tenurei 
it  is  provided  nevertheless,  that  ^Mands,  tenements  and  heredi- 
taments, lying  within  the  said  principality  and  dominion,  which 
have  been  used  time  out  of  mind  by  the  laudable  customs  of  the 
country,  to  be  departed  and  departable  amongst  issues  and  heirs 
male,  shall  so  continue  and  be  used,  in  like  form,  fashion  and 
condition,  as  if  this  act  had  never  been  made." 

And  this  is  to  be  understood,  as  it  seemeth,  of  the  lands  in 
those  parts  of  Wales  where  the  Conqueror  never  came. 

But  by  the  34  &  35  Hen.  8,  c.  26,  "  All  lands,  tenements,  and 
hereditaments  within  the  dominion  of  Wales,  shall  be  taken, 
used  and  holden  as  English  tenure,  to  all  intents,  according  to 
the  common  laws  of  England,  and  shall  not  be  partable  among 
heirs  male  after  the  custom  oiffavelkind,aiS  heretofore  in  divers 
parts  of  Wales  hath  been  used  and  accustomed.''  In  like  man- 
ner as  gavelkind  lands  in  Kent  had  been  disgavelled  by  the 
statute  of  the  31  Hen.  8,  c.  3,  and  a  private  statute  made  in  the 
2  &  3  Edw.  6. 

(j:)  Erskine's  Law  of  Scotland,  book  iii«  tit.  9. 
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And  by  the  7  &  8  Will.  3,  c. 38^8. 1,  it  is  enacted  as  foUoweth :  conttradioa 
•'Whereas  in  several  counties  and  places  within  the  principality  Si  Dtoribli-** 
of  Wales  and  marches  thereof,  the  widows  and  younger  chil-  ^*<^°' 
dren  of  persons  dying  inhabitants  therein  have  often  claimed 
and  pretended  to  be  entitled  to  a  part  of  the  goods  and  chattels 
of  their  late  husbands  or  fathers,  called  their  reasonable  part, 
by  virtue  of  a  custom  or  other  usage,  notwithstanding  any  dis- 
position of  the  same  by  their  husbands  and  fathers  last  wills 
and  testaments,  or  by  deed  in  their  lifetime,  and  notwithstanding 
a  competent  jointure  made  for  the  livelihood  of  the  said  widows, 
whereby  great  troubles,  disputes  and  expenses  concerning  such 
custom  have  been  occasioned ;  for  remedy  thereof  it  is  enacted, 
that  it  shall  be  lawful  for  any  person  inhabiting  or  residing,  or 
who  shall  have  any  goods  or  chattels  within  the  principality  of 
Wales,  or  the  marches  thereof,  by  their  last  wills  and  testaments, 
to  give,  bequeath  and  dispose  of  all  and  singular  their  goods, 
chattels,  debts  and  other  personal  estate  to  their  executors,  or 
to  such  other  persons  as  they  shall  think  fit,  in  as  large  and 
ample  a  manner  as  by  the  laws  and  statutes  of  this  realm  any 
person  may  give  and  dispose  of  the  same  within  any  other  part 
of  the  province  of  Canterbury  or  elsewhere ;  and  that  the  wi- 
dows, children,  and  other  the  kindred  of  such  testator,  shall  be 
barred  to  claim  or  demand  any  part  of  the  goods,  chattels  or 
other  personal  estate  of  such  testator,  in  any  other  manner  than 
as  by  the  said  last  wills  and  testaments  is  limited  and  appointed, 
any  law,  statute,  custom,  or  usage  to  the  contrary  notwith- 
standing/' 

"Foreign  domicil ;  on  this  subject,  vide  supra,  p.  245, 
^Concerning  the  stamp  duties  chargeable  on  legacies,  and 
the  distributive  share  of  an  intestate's  estate,  vide  ante,  p.  340. 
-Ed.;] 


IX.  Account  (y). 

It  is  for  the  most  part  every  where  within  this  realm  ob-  Execotor*! 
served,  that  the  executors  promise  to  the  ordinary  by  their  oath,  count!*  **'* 
to  make  a  true  and  perfect  account  whensoever  they  shall  be 
thereunto  called  by  the  said  ordinary  (z). 

By  the  statute  of  the  22  &  S3  Car.  2,  c.  10,  ''The  adminis-  AdmiDistra. 
trator  shall  give  bond  to  make  or  cause  to  be  made  a  true  and  ItceoDDr^ 
just  account  of  his  administration,  at  a  day  in  such  bond  to  be 
expressed ;  and  all  the  residue  of  the  goods,  chattels  and  cre- 
dits which  shall  be  found  and  remaining  upon  the  said  admi- 
nistrator's account,  the  same  being  first  examined  and  allowed 
of  by  the  ecclesiastical  judge  or  judges  for  the  time  being,  to 
deliver  and  pay  unto  such  person  or  persons  respectively,  as 


to 


(y)  I  Vide  ti^a,  « Inventory:"}         {z)  Swin.  466,  467. 
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the  said  judge  or  judges  by  his  or  their  decree  or  sentenoe  shall 
limit  and  appoint." 

An  account  must  be  passed  before  the  same  judge,  or  his  sur- 
rogate or  successor,  that  grants  the  administration  (a). 

Dr.  Swinburne  says  (b),  albeit  it  seemeth  that  the  executor 
is  not  tied  to  make  an  account  to  the  legataries  or  crediion 
extrajudicially,  yet  he  supposeth  that  at  the  instance  or  pro- 
motion of  such  legataries  and  creditors,  he  may  be  compelled  to 
render  an  account  to  the  ordinary  judicially. 

But  that  an  executor  may  exact  an  account  of  bis  co-execator 
extrajudicially,  but  not  in  judgment,  that  is,  in  the  spiritual 
court ;  but  the  ordinary  may  call  them  both,  or  either  of  them, 
to  a  judicial  account  (c). 

By  the  statute  of  the  31  Edw.  3,  st.  1,  c.  1 1,  ''  In  case  where 
a  man  dielh  intestate,  the  ordinary  shall  depute  the  next  and 
most  lawful  friends  of  the  deceased  person  to  administer  his 
goods ;  which  deputies  shall  haVe  an  action  to  demand  and 
recover  as  executors  the  debts  due  to  the  person  intestate  in 
the  king*s  court,  for  to  administer  and  dispend  for  the  soul  of 
the  dead ;  and  shall  answer  also  in  the  king's  court  to  other 
to  whom  the  said  dead  person  was  holden  and  bound,  in  the 
same  manner  as  executors  shall  answer.  And  they  shall  be 
accountable  to  the  ordinaries,  as  executors  be  in  the  case  of 
testament,  as  well  of  the  time  past  as  the  time  to  come.*' 

And  by  the  statute  of  the  22  &  23  Car.  2,  c.  10,  "  The 
ordinaries  shall  and  may  proceed  and  call  administrators  to 
account  for  and  touching  the  goods  of  any  person  dying  intes- 
tate ;  and  upon  hearing  and  due  consideration  thereof  order 
and  make  just  and  equal  distribution  of  what  remaineth  clear 
(after  all  debts,  funerals,  and  just  expenses  of  every  sort  first 
allowed  and  deducted);  and  the  same  distributions  decree  and 
settle,  and  compel  such  administrators  to  observe  and  pay  the 
same  by  the  due  course  of  his  majesty's  ecclesiastical  laws: 
saving  to  every  one  supposing  him  or  themselves  aggrieved 
their  right  of  appeal,  as  was  always  in  such  cases  used." 

But  by  the  statute  of  the  I  Jac.  2,  c.  17,  s.  6,  it  is  provided, 
'^  that  no  administrator  shall  be  cited  according  to  the  said  act 
of  the  22  8c  2.'i  Car.  2,  c.  10,  to  render  an  account  of  the  per- 
sonal estate  of  his  intestate  (otherwise  than  by  an  inventory  or 
inventories  thereof)  unless  it  be  at  the  instance  or  prosecution 
of  some  person  in  behalf  of  a  minor,  or  having  a  demand  out 
of  such  personal  estate  as  a  creditor  or  next  of  kin,  nor  be 
compellable  to  account  before  any  the  ordinaries  or  judges  by 
the  said  act  empowered  and  appointed  to  take  the  same,  other- 
wise than  as  is  aforesaid,  any  thing  in  the  said  act  to  the  con- 
trary notwithstanding." 


(a)  FIoy.37.  (ByDr.Belteswortli.) 


(b)  Swin.  460. 

(c)  Ilnd. 
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The  creditors  to  whom  the  testator  did  owe  any  thing,  and  c«n»trnciion 
the  legataries  to  whom  the  testator  did  bequeath  any  thing,  nitc/of  Uit- 
and  all  others  having  interest,  are  to  be  cited  to  be  present  at  '"*>"'***"• — 
the  making  of  the  account;  otherwise  the  account  made  in  fe*rtidtoh«Te 
their  absence,  and  they  never  called,  is  not  prejudicial  unto  Notice. 
them  {d). 

And  forasmuch  as  proofs  made  upon  the  account  at  the  in- 
stance of  some  one  or  more  persons  having  interest  do  not 
bind  others  who  are  no  parties  to  the  suit ;  therefore,  to  pre- 
vent multiplicity  of  actions,  it  behoveth  the  executor  or  admi- 
nistrator, when  he  is  cited  by  any  one  of  the  parties  to  render 
an  account,  to  cite  the  next  of  kindred  in  special,  and  all  others 
in  general,  having  or  pretending  to  have  interest  in  the  goods 
of  the  deceased,  to  be  present  if  they  think  fit  at  the  rendering 
and  passing  of  the  account.  And  then,  upon  their  appearance, 
or  contempt  in  not  appearing,  the  judge  will  proceed  to  give 
sentence,  and  the  account  thus  determined  will  be  final.  And 
this  is  expedient  to  be  done,  whether  at  the  instance  of  any 
party  or  not ;  because  the  witnesses  otherwise  might  be  dead 
before  calling  for  the  account ;  and  hereby  the  executors  or 
administrators  of  the  accountant  are  freed  from  giving  any 
further  account,  which  they  might  not  be  so  well  able  to  do, 
because  they  are  not  supposed  to  have  been  privy  to  the  re- 
ceipts and  disbursements  of  their  testator  or  intestate  (e). 

If  any  person  having  interest  (as,  for  instance,  the  son  of  Manner  of 
the  deceased,  a  legatary,  creditor,  or  the  like)  shall  call  the  S!^^du''° 
executor  or  administrator  to  exhibit  a  true,  full,  and  perfect 
inventory  of  the  goods  of  the  deceased  which  have  come  to  his 
hands,  and  to  give  an  account  of  his  administration  thereof; 
he  who  is  called  in  such  case  is  bound  personally  to  exhibit 
such  inventory  and  account,  and  (if  the  adverse  party  demand 
it)  to  take  a  corporal  oath  of  the  truth  thereof;  notwithstand- 
ing that  at  another  time  perhaps  an  inventory  hath  been  ex- 
hibited ex  officio  mero  of  the  judge,  and  in  the  absence  of  the 
party,  and  an  account  given  upon  oath  (/). 

And  this  inventory  is  not  to  be  exhibited  under  protestation 
(as  when  an  inventory  is  exhibited  in  common  form,  and  not 
at  the  instance  of  the  party),  but  absolutely  and  directly,  for  a 
full,  true,  and  perfect  inventory  of  all  and  every  the  goods  of 
the  deceased  which  have  come  to  the  said  accountant's  hand» 
since  the  death  of  the  deceased.  And  if  he  shall  exhibit  a 
false  or  imperfect  inventory  or  account  upon  his  said  oatb^  he 
shall  be  guilty  of  perjury  (^). 

And  the  adverse  party  shall  be  at  liberty  to  disprove  or  ob- 
ject against  such  inventory  and  account  (A). 

(d)  Swin.  468.  (g)  Ibid.  346. 

(0  1  Ought  354*6.  (A)  Ibid.  847. 

(/)Ibid. 
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ckHHtraeiioo       And  he  shall  make  due  proof  of  every  payment,  that  is  to 
uim^otd'm-   say,  of  lesser  sums  by  his  oath,  and  of  greater  sums  by  other 
.  proofs,  such  as  the  ordinary  shall  allow  (i). 

Particularly  for  sums  under  40s.  his  own  general  oath  as 
aforesaid  shall  be  allowed  as  sufficient,  provided  that  there 
shall  appear  no  falsehood,  or  fraudulent  division  of  sums;  for 
sometimes  accountants  (knowing  that  all  such  small  sums  will 
be  allowed  to  them  upon  their  said  oath)  will  divide  greater 
sums  into  less.  But  if  there  appear  no  fraud,  such  BmaU  sums 
shall  be  allowed  to  them  as  aforesaid  to  avoid  expenses  in 
proving  the  same,  and  because  it  is  presumed  that  the  account- 
ant will  not  forswear  himself  for  obtaining  the  allowaQce  of 
such  little  matters  (A). 

But  after  the  death  of  the  executors  or  administrators,  such 
lesser  sums  as  aforesaid  shall  not  be  allowed  upon  the  oath  of 
their  executors  or  administrators;  for  this  can  only  be  done  on 
the  oath  of  those  who  laid  out  the  money  (/). 

[[In  Younge  v.  Shelton  (m),  Sir  John  NichoU  laid  down  at 
length  the  manner  of  proceeding  in  a  suit  of  this  description. 
He  observed — 

Q''  This  is  a  case  of  considerable  importance  in  respect  to 
the  practice  of  the  court  and  the  interest  and  convenience  of 
suitors.  If  from  the  rare  occurrence  of  such  cases,  more  espe- 
cially in  modern  times,  some  difficulty  should  have  arisen 
and  some  errors  and  irregularities  have  taken  place,  no  blame 
attaches  to  any  party,  though  it  is  most  desirable  that  a  cor- 
rect mode  of  proceeding  should  be  established  as  a  precedent 
for  future  cases. 

[[^'  The  present  is  a  suit  for  an  inventory  and  account,  and 
to  make  distribution,  brought  by  a  party  in  distribution  against 
an  administrator.  In  such  a  case  the  form  of  proceeding  (when 
rightly  understood)  is  plain  and  simple,  and  might  afford  a  very 
convenient  and  expeditious  mode  of  attaining  justice;  but  if 
errors  and  difficulties  are  interposed,  parties  may  be  induced 
or  driven  to  resort  to  other  jurisdictions. 

C"  The  statute  of  distributions  (22  &  23  Car.  8,  c.  10),  which 
is  the  only  authority  under  which  the  court  now  acts,  provides 
in  the  first  three  sections,  that  ordinaries  who  have  power  to 
grant  administrations  shall  take  bond  with  two  or  more  able 
sureties ;  it  then  sets  forth  the  form  and  condition  of  such 
bond,  and  enacts,  that  ordinaries  shall  have  power  to  call  ad- 
ministrators to  account,  and  to  make  distribution  of  the  re- 
sidue among  the  parties  entitled.  Under  the  provisions  con- 
tained in  these  sections,  the  administrator  is  to  perform  and  to 
give  bond  with  sureties  for  performing  the  following  matters : 

[["  1st.  To  exhibit  a  true  and  perfect  inventory. 


(i)  Swiu.  407. 

{k)  1  Ought.  347,  348. 


[ 


I)  1  Ought.  347. 
171)  [3  Hagg.  782.] 


r^'  ^.  To  administer  the  efTects,  that  is,  to  collect  the  assets  comtnietioii 
and  pay  the  demands  and  expenses.  iZW^i^ 

""  3d.  To  exhibit  the  account  of  his  administration.  tribotuwi. 

J^  4th.  To  pay  the  balance,  found  remaining  after  the  ac- 
counts have  bc^n  examined  and  allowed  by  the  court,  to  such 
persons  as  the  court  shall  assign  as  entitled  in  distribution. 

\^"  5th.  To  deliver  up  the  administration  if  a  will  shall  ap- 
pear. 

[[''  These  are  the  five  conditions  under  which  the  bond  is 
given,  and  on  the  performance  of  which  the  bond  is  satisfied. 

\^"  The  statute  further  enacts  in  sect  8,  that  no  distribution 
shall  be  ordered  till  after  the  expiration  of  twelve  months  from 
the  intestate's  death.  This  provision  is  for  the  purpose  o( 
affording  an  opportunity  to  creditors  to  recover  their  debts, 
and  to  the  administrator  to  collect  the  property  and  to  dis« 
charge  all  claims  thereon.  The  mode  of  proceeding  under 
this  statute  is  obvious  and  pkdn,  if  the  statute  itself  and  the 
terms  of  the  bond  are  duly  attended  to.  The  mode  of  calling 
for  an  inventory  and  account  is  so  much  a  matter  of  every  day's 
practice  that  it  need  not  be  particularly  described.  It  may  be 
proper,  however,  to  consider  what  is  to  be  done  if  they  are 
called  for  by  a  party  in  distribution  who  means  to  proceed  to 
enforce  distribution.  Objections  may  be  taken  to  the  inven- 
tory and  to  the  account.  In  that  case  the  objections  must  be 
stated  in  an  allegation,  and  proof  be  given  thereof;  or  the 
party  may  proceed  by  petition  and  affidavit,  till  the  court  de- 
cides that  the  inventory  and  account  are  sufficient  and  allows 
them :  but  if  the  inventory  and  account  are  not  objected  to, 
the  administrator  prays  they  may  be  admitted  and  allowed, 
which  prayer  the  court  accordingly  grants. 

[["  The  inventory  and  account,  then,  not  being  objected  to, 
or  after  objection  been  allowed,  what  is  the  next  step  i  To 
refer  them  to  the  registrar  to  examine  and  report  what  is  the 
residue  or  balance  remaining  to  be  distributed  according  to 
the  statute,  and  to  allot  portions;  that  is,  to  report  what  is  the 
share  of  each  person  in  distribution,  previously  deducting  all 
necessary  costs  and  expenses  which  ought  to  be  first  paid. 

[["  The  registrar's  report  is  of  course  open  to  objections 
but  when  confirmed  by  the  court  the  next  step  is  to  assign  the 
administrator  to  pay  to  each  person,  reported  to  be  entitled, 
the  share  which  has  thus  been  limited  and  appointed,  and  to 
enforce  that  payment  by  the  compulsory  process  of  the  court, 
unless  sufficient  cause  be  shown  against  enforcing  its  order. 
The  administrator  and  his  sureties  ought  to  obey  that  order, 
but  their  bond  cannot  be  put  in  force  against  the  sureties  in 
this  jurisdiction. 

P^  This,  I  apprehend,  would  be  the  regular  course  of  pro- 
ceeding and  its  several  stages  in  any  ordinary  case :  it  seems 
quite  plain  and  obvious ;  and^  as  far  as  I  have  been  able  to  as- 
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certain  from  considering  the  statute  and  from  looking  througli 
the  cases,  it  was  the  old  mode.  Special  circumstances  may 
however  arise  in  each  of  these  stages.  The  inveotory  may  be 
objected  to — that  property  has  not  been  entered ;  the  account 
may  be  objected  to — that  payments  have  been  made  or  debts 
entered  which  are  not  properly  to  be  charged  against  the  estate. 
The  right  of  the  party  as  being  in  distribution  may  be  denied. 
The  registrar's  report  may  be  objected  to ;  the  liability  of  the 
administrator  may  be  denied :  but  whatever  circumstance  of 
that  kind  may  occur  the  objection  should  be  taken  at  the  pro- 
per stage.  Injury  may  be  done  to  the  other  party  by  inter- 
posing the  objection  prematurely,  or  the  party  may  defeat 
himself  by  irregularity;  and  it  is  always  the  duty  of  the  court, 
in  case  the  matter  falls  under  its  notice,  to  prevent  irregularity 
for  the  sake  of  other  suitors." 

[^In  this  case  there  was  a  suit  for  inventory  and  account  and 
to  make  distribution,  on  application  that  an  administration  bond 
should  be  pronounced  forfeited,  on  the  ground  of  a  devastavit 
by  the  administrator's  appropriating  the  property  to  his  own 
use,  and  that  the  bond  might  be  delivered  out  of  the  registry 
in  order  to  be  put  in  suit  against  the  sureties,  the  court  (a  de- 
claration instead  of  the  inventory  and  account  being  allowed) 
referred  to  the  registrar  to  report  what  residue  remained  to  be 
distributed,  and  to  allot  portions ;  and  on  such  report  (which 
was  not  objected  to)  assigned  the  administrator  to  pay  to  each 
distributee  his  respective  share,  and,  the  administrator  alleging 
that  he  had  become  bankrupt  and  obtained  his  certificate,  di- 
rected the  bond  to  be  attended  with,  but  declined  to  pronounce 
it  forfeited  (o). — Ed.]] 

The  executor  or  administrator  shall  be  allowed  all  rea- 
sonable expenses,  as  well  in  lawsuits  as  for  other  honest  pur- 
poses ;  and  this  reasonableness  of  expenses  to  be  such  as  that 
he  may  receive  thereby  neither  profit  nor  loss  (/?). 

And  therefore  he  shall  be  allowed  his  expenses  in  secular 
courts  over  and  above  such  costs  as  were  allowed  there  (9). 
Money  lou.        Where  an  executor  puts  out  money  upon  a  real  security, 


Expenses  (o 
be  allowc<l. 


(o)  [See  also  Brogden  v.  Broxcn,  2 
Add.  330;  Butler  v.  Butler,  2  Phill. 
37  ;  Watson  v.  Milwood,  2  Lee,  332; 
Winchlow  v.  Smith,  1  Lee,  416; 
Kenny  v.  Jackson,  I  Ilagg.  106; 
Hackman  v.  Black,  2  Lee,  252;  Bro- 
thcrton  v.  UcUkr,  ib.  131  ;  llcndren 
V.  Shaw,  1  Lee,  51 ;  Saville  v.  Mor- 
gan, ib.  431 ;  Alien  v.  Allen,  2  Lee, 
244  ;  Pitt  V.  Woodham,  1  Hagg.  250 ; 
Uunttr  V.  Byron,  2  Add.  311  ;  Gale 
V.  Luttrell,  ib.  234;  Myddleton  v. 
nmhout,  1  Phill.  247;  Phillips  v. 
Bignall,  ib.  239 ;  Lascelles  v.  Jobber, 


I  Lee,  443  ;  Bostcortk  v.  Craddock, 
ib.  337 ;  Brown  v.  Atkins,  2  Lee,  1 ; 
Telford  v.  Morriaon,  2  Add.  319; 
Reeves  v.  Freeling,  2  Phill.  56  ;  Grif- 
fiths and  Trinder  v.  Bennet  and  Iwy- 
lor,  ib.  364  ;  Roberts  v.  Roberts,  2 
Lee,  399,  and  other  cases  collected 
above  under  the  title  "  Inventorif,** 
relating  to  the  practice  and  jurisdic- 
tion of  Courts  of  Probate,  in  suits  for 
an  inventory  and  account — Ed.] 

(p)  Lind.  178. 

Iq)  Floy.  37. 
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which  at  that  time  there  was  no  reason  to  object  to,  and  after- 
wards such  security  proves  bad,  he  shall  not  be  accountable 
for  the  loss  (r). 

So  if  the  executor  pay  the  assets  into  the  hands  of  a  banker, 
his  co-executor,  whom  the  testator  used  to  intrust  with  his 
money,  after  which  the  banker  fails,  the  executor  shall  not  be 
chargeable  with  the  loss  (5). 

Rowth  V.  Howell  {t).  In  this  case  the  testator  directed  his  DiidMri«. 
executors  with  all  convenient  speed  to  pay  his  debts,  and  lay 
out  the  residue  of  his  property  in  mortgages.  They  entered 
into  a  treaty  for  a  mortgage,  which  was  delayed  by  difficulties 
as  to  the  title.  In  the  mean  time  the  testator's  banker  sold 
some  negotiable  securities  deposited  with  him  by  the  testator, 
and  afterwards  became  bankrupt.  Executors  were  held  not  to 
be  answerable. 

After  due  examination  of  the  account  as  aforesaid,  the  ordi- 
nary finding  the  same  to  be  true  and  perfect,  may  pronounce 
for  the  validity  thereof;  and  the  executor  or  administrator 
ought  to  be  acquitted  and  discharged  from  further  molestation 
and  suits ;  neither  ought  they  to  be  called  by  the  ordinary  to 
any  further  account  (11). 

And  by  the  statute  of  the  1  Ed.  6,  c.  3,  "  All  acquittances  Cmu. 
of  and  upon  accounts  made  by  the  executors,  administrators, 
or  collectors  of  goods  of  any  dead  person,  shall  be  made  in  the 
name  and  with  the  style  of  the  king,  as  it  is  in  writs  original 
or  judicial  at  the  common  law ;  and  the  test  thereof  shall  be  in 
the  name  of  the  archbishop  or  bishop  or  other  having  eccle- 
siastical jurisdiction." 

A  party  praying  an  account,  having  an  interest,  is  not  to  be 
condemned  in  costs,  unless  he  object  thereto,  and  fails  in  his 
proof  (ar). 

[[As  to  whether  the  administration  bond  shall  be  put  in 
suit  for  debts  not  paid,  vide  supra,  ^'Administration  {Bond)'' 
-Ed.;] 

(r)  Brown  v.  Litton,  1  P.  Wmi,  141. 

(0  Churchill  v.  Hobton  and  othen,  1  P.  Wms.  241. 

(0  3  Yes.  565. 

(ti)  Swin.  469. 

(x)  Floy.  38. 

VOL.  rv.  R  R 
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Form  of  an  Inventory. 

A  true  wad  perfect  ktcentory  of  all  the  goods,  chattels,  and  personal 

estate  of  A,  B.,  late  ofC,  in  the  county  of ,  and  diocese  of , 

yeoman,  deceased,  made  bt/  %u  whose  names  are  hereunto  subscribed,  the 
day  of ,  tJi  the  year  of  our  Lord . 

£  s.     d. 

His  purse  and  apparel 15  0  0 

Horses  and  furniture    20  0  0 

Horned  cattle 27  0  0 

Sheep 20  0  0 

Sicine 0  13  0 

Poultry 0  2  4 

Plate  and  other  household  goods 18  0  0 

One  lease  of,  ^c 30  0  0 

Rent  inarrear 25  0  0 

Com  growing  at  the  time  of  his  death    12  0  0 

Hay  and  corn 10  0  0 

Ploughs  and  other  implements  of  husbandry   ...        6  10  0 

Debts 100  0  0 

Total 284  6  4 

Other  debts,  supposed  to  be  desperate 25  2  6 

Debts  owing  by  the  deceased  2501. 

Appraised  by  us,  the  day  and 

year  above  written, 

A.B. 

CD. 


Form  of  a  Will  of  Lands  and  Goods  (y) 
\jsinceJan.  1,  1838.] 

In  the  name  of  God,  Amen.     I,  A,  B.,  of ,  Esquire,  do  make 

and  declare  this  my  last  will  and  testament  in  manner  following. 

First,  I  give  and  devise  to  my  younger  son,  B.  B.,  all  that  my  whole 
freehold  messuage  and  tenement,  situate,  lying,  and  being  at ,  to 

(y)  IVide  supra,  226,  268.— Ed.] 
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have  and  to  hold  to  my  said  son^  B.  B,,  his  heirs  and  assigns  for 
ever, 

AUOi  1  give  and  devise  all  that  my  messuage  and  tenement^  with  the 

appurtenances,  situate,  lying,  and  being  at ,  unto  my  daughter, 

C  B,,  to  have  and  to  hold  to  my  said  daughter,  C.  B,,  and  her  assigns, 

for  and  during  the  term  of  her  natural  life,  without  impeachment  of 
waste ;  and  from  and  immediately  after  her  decease  I  give  and  devise 
the  same  unto  my  said  son,  B,  B.,  and  the  heirs  of  his  body  lawfully 
to  be  begotten  ;  and  for  default  of  such  heirs,  then  to  my  own  right  heirs 

for  ever. 

Also,  I  give  and  devise  to  my  grandson,  E.  G,,  all  that  my  messuage 

and  tenement,  with  the  appurtenances,  situate,  lying,  and  being  at , 

commonly  called tenement,  to  have  and  to  hold  (subject,  neverthe^ 

less,  to  and  charged  and  chargeable  with  the  annuity,  yearly  rent,  or 

sum  of ,  hereinafter  mentioned)  to  him  the  said  E.  G,,  his  heirs 

and  assigns  for  ever.  And  I  do  hereby  give,  devise,  and  bequeath  unto 
my  wife,  E,  B.,  and  her  assigns,  for  and  during  the  term  of  her  natural 
life,  one  annuity  or  clear  yearly  rent  or  sum  of  601,  of  lawful  money  of 
Great  Britain,  free  of  all  taxes  and  other  deductions,  parliamentary  or 
otherwise,  to  be  issuing  and  payable  out  of  the  said  messuage  and  tene* 
ment,  and  to  be  paid  and  payable  by  equal  half  yearly  payments,  at  the 
feast  of  the  annunciation  of  the  blessed  Virgin  Mary,  and  of  St,  Michael 
the  Archangel ;  the  first  payment  thereof  to  be  on  such  of  the  same 
feasts  as  shall  first  and  next  happen  after  my  decease ;  and  I  do  hereby 
charge  and  subject  the  said  messuage  and  tenement  to  and  with  the  pay-" 
ment  of  the  said  annuity,  yearly  rent,  or  sum  of  GO/,  accordingly. 
And  my  will  is,  that  in  case  the  said  annuity,  or  any  part  thereof,  shall 
be  behind  or  unpaid  by  the  space  of  twenty  days  next  after  either  of  the 
aforesaid  feasts,  whereon  the  same  is  hereinbefore  directed  to  be  paid  as 
aforesaid  (being  lawfully  demanded),  that  then  and  so  often  it  shall  and 
may  be  lawful  for  my  said  wife  and  her  assigns  to  enter  upon  the  said 
premises  charged  with  the  said  annuity  as  aforesaid,  and  distrain  for  the 
same,  or  for  so  much  thereof  as  shall  be  so  in  arrear  ;  and  the  distress 
and  distresses  then  and  there  found  to  detain  and  keep  until  she  shall 
be  fully  paid  and  satisfied  all  such  arrearages,  with  costs  and  charges 
in  and  about  the  making  and  keeping  thereof  And  in  case  the  said 
annuity,  or  any  part  thereof,  shall  be  behind  and  unpaid  by  the  space  of 
forty  days  next  after  any  of  the  said  days  of  payment,  whereon  the  same 
ought  to  be  paid  as  aforesaid,  that  then  and  so  often  it  shall  and  may  be 
lawful  for  my  said  wife  and  her  assigns  into  all  and  singular  the  premises 

R  r2 
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charged  xoith  the  said  annuity  as  aforesaid  to  enter,  and  the  rents,  issues, 
and  profits  thereof  to  receive  and  take,  until  she  be  tkerewitk  and  thereby, 
or  by  the  person  or  persons  who  shall  be  then  entitled  to  the  immediate 
possession  of  the  premises,  paid  and  satisfied  the  same  and  every  part 
thereof,  and  all  the  arrears  thereof  incurred  before,  and  that  shall  incur 
during  such  time  as  she  shall  receive  the  rents,  issues,  and  profits  thereof, 
or  be  entitled  to  receive  the  same  by  virtue  rf  such  entry  to  be  made  as 
aforesaid,  together  with  her  costs,  damages,  and  expenses  laid  out  and 
sustained  by  reason  of  the  nonpayment  thereof,  or  any  part  thereof 

Also,  I  give  and  devise  unto  D.  F,  all  that  my  messuage  and  tene- 
ment, with  the  appurtenances,  which  I  hold  by  or  under  a  lease  from 

,  and  all  my  estate,  right,  title,  term,  and  interest  of  and  in  the 

same  premises,  milh  the  appurtenances,  to  have  and  to  hold  to  him  the 
said  D,  F,,  his  executors,  administrators,  and  assigns^  to  and  for  his  and 
their  own  use  and  benefit. 

Also,  I  will  and  ordain,  that  the  executor  of  this  my  last  will  and 
testament,  or  his  executor  or  executors,  for  and  towards  the  perform* 
ance  of  my  said  testament,  shall,  with  all  convenient  speed  after  my 
decease,  bargain,  sell,  and  alien  in  fee- simple  all  those  my  lands  called 

;  for  the  doing,  executing,  and  perfect  finishing  whereof,  I  do  by 

these  presents  give  to  my  said  executor,  and  his  executor  or  executors, 
full  power  and  authority  to  grant,  alien,  bargain,  sell,  convey,  and 

assure  all  the  same  lands  called to  any  person  or  persons,  and 

their  heirs  for  ever  in  fee-simple,  by  all  and  every  such  lawful  ways 
and  means  in  the  law,  as  to  my  said  executor,  or  his  executor  or  exe- 
cutors, or  to  his  or  their  counsel  learned  in  the  law,  shall  seem  fit  or 
necessary. 

And  I  do  hereby  appoint  my  trusty  friend,  E.  E.,  executor  of  this  my 
last  will  and  testament,  and  do  give  unto  him  the  sum  of in  con- 
sideration of  the  pains  and  trouble  he  will  hare  in  the  execution  of  this 
my  will. 

Also,  I  give  unto  P.  Q.  of the  sum  of  one  hundred  pounds. 

Also,  I  give  unto  R.  S.  of the  like  sum  of  one  hundred  pounds. 

Also,  for  the  better  education  of  my  children.  A,  B.  and  C,  I  do 
give  and  dispose  of  my  tuition  and  custody  of  them,  and  every  of  them, 
unto  my  wife,  E.  G,,for  such  time  as  they  on  any  of  them  respectively 
continue  unmarried  and  under  the  age  of  one-and-twenty  years,  and  my 
said  wife  remains  my  widow ;  but  if  my  said  wife  should  die  or  marry, 
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during  the  single  life  and  nonage  of  any  of  my  said  children,  then  I 
give  the  custody  and  tuition  of  such  qfiny  children^  so  being  unmarried 
and  under  the  age  ofone-and-twenty  years  at  the  marriage  or  death  of 
my  wife,  unto  my  said  executor,  £.  E, 

Also,  I  do  hereby  authorize,  empower,  and  direct  my  said  executor, 
and  his  executor  or  executors,  from  and  after  my  decease  until  the 
aforesaid  E.  G.  shall  attain  his  age  of  one-and-twenty  years,  to 
manage  and  improve  the  estate  and  fortune  of  him  the  said  E,  G.,  by 
me  hereby  given  him,  for  his  use  and  benefit ;  and  to  lease  all  or  any 
part  of  his  freehold,  copyhold,  or  leasehold  estates,  and  to  lend  and 
place  out  upon  security  or  securities  at  interest,  or  otherwise  improve 
according  to  his  or  their  discretion  or  discretions,  all  or  any  part  of 
the  monies  belonging  to  or  arising  from  the  said  estates  and  fortune 
of  the  said  E,  G,,  and  to  pay  unto  and  account  with  him,  the  said 
E,  G.,  for  all  such  rents,  interests,  produce  and  impro'oements,  as  shall 
arise  from,  or  be  made  of,  and  produced  by  the  said  estates,  monies, 
and  fortune  hereby  given  and  devised  to  him,  when  he  shall  attain  his 
age  of  one-and'twency  years. 

And  my  will  is,  and  I  do  hereby  expressly  declare,  that  my  said 
executor,  his  executor  or  executors,  shall  not  be  charged  or  chargeable 
with  or  accountable  for  more  of  the  aforesaid  monies  and  estates,  than 
he  or  they  shall  actually  receive,  or  shall  come  to  his  or  their  respective 
hands  by  virtue  of  this  my  will,  nor  with  or  for  any  loss  which  shall 
happen  of  the  said  monies  or  estate  hereby  by  me  given  to  the  said 
E.G.  or  of  any  of  the  aforesaid  sums  to  me  bequeathed,  or  of  any  part 
of  my  personal  estate :  so  as  such  loss  happen  without  his  or  their 
wilful  default  and  neglect. 

And  also  that  it  shall  and  may  be  lawful,  for  him  my  said  executor, 
and  his  executor  or  executors,  in  the  first  place,  out  of  the  said  pre- 
mises respectively,  and  out  of  the  residue  of  my  personal  estate,  to 
deduct  and  reimburse  him  and  themselves  respectively,  all  such  loss, 
costs,  charges,  and  expenses,  as  he  or  they  shall  sustain,  expend  or  be 
put  unto,  for  or  by  reason  of  the  performance  of  this  my  will,  or  the 
management  or  execution  thereof  respectively,  or  any  other  thing  in 
anywise  relating  thereunto. 

And  finally  ;  all  the  rest,  residue,  and  remainder  of  all  my  estate 
and  effects,  real  and  personal  whatsoever,  and  wheresoever,  not  herein^ 
before  otherwise  effectually  disposed  of  {after  payment  of  my  debts. 
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legaciei,  and  funeral  expenses ,  and  other  char  get  amd  deductions  as 
aforesaid),  I  do  give^  devise,  and  bequeath  unto  my  eldest  jom,  J.  B. 

In  witness  whereof  I  have  hereunto  set  my  hand  and  seal,  the 

day  of in  the  year  of  our  Lord . 

A.B. 

Signed,  declared,  and  published, 

as  and  for  his  last  will  and  testa- 

ment,  in  the  presence  of  us  who 

subscribed  our  names  as  xoitnesses 

in  the  testators  presence,  and  at 

his  request. 

CD. 

E.F. 


Codicil. 

Whereas  I,  A,  B»,  of have  made  and  duly  executed  my  last 

will  and  testament  in  writing,  bearing  date ,  now  I  do  hereby 

declare  this  present  writing  to  be  as  a  codicil  to  my  said  vnll,  and 

direct  the  same  to  be  annexed  thereto,  and  taken  as  part  thereof: 

And  1  do  hereby  give  and  bequeath  to  C.  D.  of the  sum  of . 

And  whereas  by  my  said  will  I  did  give  and  bequeath  unto  E.  E.  the 

sum  of ,  now  I  do  hereby  revoke  the  said  legacy,  and  do  give  unto 

him,  the  said  E.  F,,  the  sum  of and  no  more.  In  witness  whereof 

I  the  said  A,  B.  have  to  this  codicil  set  my  hand  and  seal  the 

day  of in  the  year  of  our  Lord . 

A.B. 

Signed,  declared,  and  published, 

as  and  for  a  codicil,  to  be  annexed 

to  his  last  will  and  testament,  and 

to  be  taken  as  part  thereof,  in  the 

presence  of 

CD. 

E.F. 

Precedents  of  long  entails,  and  remainders,  and  contingen- 
cies, and  limitations,  are  here  purposely  omitted;  not  only 
because  they  are  above  the  author's  skill  (for  this  he  could 
have  supplied  from  books  of  acknowledged  reputation),  but 
also  and  chiefly  because  they  ought  to  be  drawn  pro  re  natd, 
and  by  the  advice  of  counsel  learned  in  the  law.  For  although 
the  law  favours  wills,  yet  it  is  when  wills  favour  the  law. 
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The  common  law  abhors  a  perpetuity;  and  the  reason  is, 
because  if  one  person  might  indefeasibly  limit  his  estate,  so 
also  might  other,  and  consequently  by  the  same  rule  the  pre- 
sent generation  might  dispose  of  all  the  lands  in  the  kingdom 
for  ever ;  which  would  be  full  of  intolerable  inconvenience : 
and  therefore  the  law  interferes,  and  herein  checks  the  vanity 
and  pride  of  man.  And  whoever  shall  examine  the  reports  of 
cases  adjudged  in  the  High  Court  of  Chancery,  will  observe 
that  scarcely  any  thing  creates  to  the  courts  of  equity  so  much 
trouble  as  long  entails,  vainly  imagined  to  perpetuate  names 
and  families ;  which,  although  generally  drawn  by  the  ablest 
advice,  yet  always  meet  with  discouragement  and  contradiction. 
For  they  are  struggles  against  the  bent  and  inclination  of  the 
law :  and  we  may  add  also,  against  the  course  of  Providence ; 
which,  from  its  effects  and  appearances,  doth  not  seem  to 
intend  that  any  thing  here  should  be  perpetual. 
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^vticU^  of  Utliqion. 


HIS  MAJESTY'S  (a)  DECLARATION. 

IjEING  by  God*8  ordinance,  according  to  Our  just  Title,  Defender  of  the 
Failh,  and  Supreme  Govemour  of  the  Church,  within  these  our  Dominions, 
We  hold  it  most  agreeable  to  this  our  Kingly  Office,  and  Our  own  Religious 
Zeal,  to  conserve  and  maintain  the  Church  committed  to  Our  Charge,  in  the 
unity  of  true  Religion,  and  in  the  bond  of  Peace :  and  not  to  suffer  unneces- 
sary Disputations,  Altercations,  or  Questions  to  be  raised,  which  may  nourish 
Faction  both  in  the  Church  and  Commonwealth.  We  have  therefore  upon 
mature  deliberation,  and  with  the  Advice  of  so  many  of  our  Bishops  as  might 
conveniently  be  called  together,  thought  fit  to  make  &iis  Declaration  following. 

That  the  Articles  of  the  Church  of  England  (which  have  been  allowed  and 
authorized  heretofore,  and  which  Our  Clerey  generally  have  subscribed  unto) 
do  contain  the  true  Doctrine  of  the  Church  of  England,  agreeable  to  God's 
Word  :  which  We  do  therefore  ratify  and  confirm,  reauiring  all  Our  loving 
subjects  to  continue  in  the  uniform  profession  thereot,  and  prohibiting  the 
least  difference  from  the  said  Articles,  which  to  that  end  We  command  to  be 
new  Printed,  and  this  Our  Declaration  to  be  published  therewith. 

That  We  are  supreme  Govemour  of  the  Church  of  England :  And  that  if 
any  difference  arise  about  the  external  Policy  concerning  Injunctions,  Canons, 
and  other  Constitutions  whatsoever  thereto  belonging,  the  Clei^  in  their 
Convocation  is  to  order  and  settle  them,  having  first  obtained  leave  under 
Our  Broad  Seal  so  to  do,  and  We  approving  their  said  Ordinances  and  Con- 
stitutions ;  providing  tliat  none  be  made  contrary  to  the  Laws  and  Customs  of 
the  Land. 

That  out  of  Our  Princely  care,  that  the  Churchmen  may  do  the  work  which 
is  proper  unto  them,  the  Bishops  and  Clergy  from  time  to  time  in  Con- 
vocation, upon  their  humble  desire,  shall  have  Licence  under  Our  Broad 
Seal,  to  deliberate  of,  and  to  do  all  such  things,  as  being  made  plain  by  them, 
and  assented  unto  by  Us,  shall  concern  the  settled  continuance  of  the  Doctrine 
and  Discipline  of  the  Chiurch  of  England  now  established ;  from  which  We 
will  not  endure  any  varying  or  departing  in  the  least  degree. 

That  for  the  present,  though  some  differences  have  been  ill  raised,  yet  We 
take  comfort  in  this,  that  all  Clergymen  within  Our  Realm,  have  always 
most  willingly  subscribed  to  the  Artides  established ;  which  is  an  Arsfument 
to  Us,  that  they  all  agree  in  the  true,  usual,  literal  meaning  of  the  said 
Articles,  and  that  even  in  those  curious  Points  in  which  the  present  Differ- 
ences lie,  men  of  all  sorts  take  the  Articles  of  the  Church  of  England  to  be 
for  them ;  which  is  an  Argument  again,  that  none  of  them  intend  any 
desertion  of  the  Articles  established. 

'  (a)  Kiog  Charles  the  First. 
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That  therefore  in  both  these  curious  and  unbappv  Diflbrencei^  which  hart 
for  so  many  hundred  years,  in  diiferent  Times  and  Places^  ezerciaed  the  Chnrdi 
of  Christ,  We  will  that  ail  further  curious  search  be  laid  aside,  and  these 
Disputes  shut  up  in  God's  promises,  as  they  be  generally  set  fbrth  to  us  in 
the  Holy  Scriptures,  and  the  general  meaning  of  me  Articles  of  the  Churdi 
of  England  according  to  them.  .  And  that  no  man  hereafter  shall  either 
Print  or  Preach  to  draw  the  Article  aside  any  way,  but  shall  submit  to  it  in 
the  plain  and  full  meaning  thereof;  and  shall  not  put  his  own  Sense  or  Com- 
ment to  be  the  meaning  of  the  Article,  but  shall  take  it  in  the  Literal  and 
Grammatical  Sense. 

That  if  any  public  Reader  in  either  our  Universities,  or  any  Head  or 
Master  of  a  College,  or  any  other  person  re^ectively  in  eidier  of  them,  shall 
affix  any  new  Sense  to  any  Article,  or  shall  publicly  read,  determine  or  hold 
any  public  Disputation,  or  suffer  any  such  to  be  held  either  way,  in  either  the 
Universities  or  Colleges  respectively ;  or  if  any  Divine  in  the  Universities 
shall  Preach  or  Print  any  thing  either  way,  other  than  is  already  established 
in  Convocation  with  Our  Royal  Assent;  he  or  they  the  offenders  shall  be 
liable  to  Our  Displeasure,  and  the  Churches  Censure  in  our  Commission 
Ecclesiastical,  as  well  as  any  other:  And  We  will  see  there  shall  be  due 
Execution  upon  them. 


/ARTICLES  agreed  upon  by  the  Archbishops  and  Bishops  of  both 
Provinces,  and  the  whole  Clergy,  in  the  Convocation  holden  at 

London,  in  the  year  1562.  For  the  avoiding  of  diversities  of 
Opinions,  and  for  the  establishing  of  consent  touching  true 
Religion, 

1.  Of  Faith  in  the  Trinity.  22.  Of  Par^lory. 

2.  Of  Christ  the  Son  of  God.  i  23.  Of  Ministering  in  the  Congregation. 

3.  Of  his  going  down  into  Hell.  •  24.  Of  Speaking  in  the  Congregation. 

4.  Of  his  Resurrection.  '  25.  Of  the  Sacraments. 

5.  Of  the  Holy  Gliost.  26.  Of  the  Worthiness  of  Ministers. 

6.  Of  the  SufHciency  of  the  Scripture.      27.  Of  Baptism. 

7.  Of  the  Old  Testament.  28.  Of  the  Lord's  Sapper. 

8.  Of  the  three  Creeds.  29.  Of  the  Wicked,  which  eat  not  the 

9.  Of  Original  Sin.  Body  of  Christ. 

10.  Of  Free  Will.  30.  Of  both  Kinds. 

11.  Of  Justification.  I  31.  Of  Christ's  one  Oblation. 
12    Of  Good  Works.  32.  Of  the  Marriage  of  Priests 
13.  Of  Works  before  Justification.  i  33.  Of  Excommunicate  Persons. 

]  4.  Of  Works  of  Supererogation.  34.  Of  the  Traditions  of  the  Church. 

15.  Of  Christ  alone  withottl  Sin.  I  35.  Of  Homilies. 

16.  Of  Sin  after  Baptism.  36.  Of  Cooperation  of  Ministers. 

17.  Of  I'redesti nation  and  Flection.  37.  Of  Civil  Magistrates. 

18.  Of  obtaining  Salvation  by  Christ.        38.  Of  Christian  MeD*s  Goods. 

19.  Of  the  Church.  39.  Of  a  Christian  Man's  Oath. 

20.  Of  the  Authority  of  the  Church.  The  Ratification. 

21.  Of  the  A  utho'  ity  of  GeneralCouncils. 


1.   Of  Faith  in  the  Hot  if  Trinity. 

There  is  but  one  living  and  true  God,  everlasting,  without  body,  parts  or 
passions ;  of  infinite  power,  wisdom  and  goodness,  the  maker,  and  preserrefr 
of  all  things  both  visible  and  invisible.  And  in  unity  of  this  Godhead,  there 
be  three  persons  of  one  substance,  power  and  eternity ;  the  Father,  the  Son, 
and  the  Holy  Ghost. 
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2.  Of  the  Word  or  Son  ofGod^  which  vxu  made  very  man.  Artldet. 

The  Son,  which  is  the  Word  of  the  Father,  begotten  from  everlasting  of  the 
Father,  the  very  and  eternal  God,  of  one  substance  with  the  Father,  took 
man's  nature  in  the  womb  of  the  Blessed  Virgin,  of  her  substance :  so  that 
two  whole  and  perfect  natures,  that  is  to  say,  the  Godhead  and  manhood, 
were  joined  together  in  one  person,  never  to  be  divided,  whereof  is  one 
Christ,  very  God  and  very  man,  who  truly  suffered,  was  crucified,  dead  and 
buried,  to  reconcile  his  Father  to  us,  and  to  be  a  sacrifice,  not  only  for  original 
guilt,  but  also  for  actual  sins  of  men. 

3.  Of  the  going  down  of  Christ  into  Hell. 

As  Christ  died  fur  us,  and  was  buried;  so  also  is  it  to  be  believed,  that  he 
went  down  into  Hell. 

4.  Of  the  Resurrection  of  Christ. 

Christ  did  truly  rise  again  from  death,  and  took  again  his  body,  with  flesh, 
bones,  and  all  things  appertaining  to  the  perfection  of  man's  nature,  where- 
with he  ascended  into  heaven,  and  there  sitteth  until  he  return  to  judge  all 
men  at  the  last  day. 

5.  €^' the  Holy  Ghost. 

The  Holy  Ghost,  proceeding  from  the  Father  and  the  Son,  is  of  one  Sub- 
stance, Majesty  and  Glory,  with  the  Father  and  the  Sou,  very  and  eternal 
God. 

6.  Of  the  Sufficiency  of  the  Holy  Scripturesfor  Salvation. 

Holy  Scripture  containeth  all  things  necessary  to  salvation :  so  that  what- 
soever is  not  read  therein,  nor  may  be  proved  thereby,  is  not  to  be  required 
of  any  man,  that  it  should  be  believed  as  an  Article  of  the  Faith,  or  be  thought 
requisite  or  necessary  to  salvation.  In  the  name  of  the  Holy  Scripture  we  do 
understand  those  Canonical  Books  of  the  Old  and  New  Testament,  of  whose 
Authority  was  never  any  Doubt  in  the  Church. 

Of  the  Names  and  Number  of  the  Canonical  Books. 
Genesis,  The  First  Book  of  Chronicles, 


Exodus, 

Leviticus, 

Numeri, 

Dueteronomium, 

Josue, 

Judges, 

Ruth, 

The  First  Book  of  Samuel, 

The  Second  Book  of  Samuel, 

The  First  Book  of  Kings, 

The  Second  Book  of  Kings, 


The  Second  Book  of  Chronicles, 
The  First  Book  of  £sdras, 
The  Second  Book  of  Esdras, 
The  Book  of  Hester, 
The  Book  of  Job, 
The  Psalms, 
The  Proverbs, 
Ecclesiastes  or  Preacher, 
Cantica  or  Songs  of  Solomon, 
Four  Prophets  the  greater. 
Twelve  F^phets  the  less. 


And  the  other  Books  (as  Hierome  saith)  the  Church  doth  read  for  example 
of  life  and  instruction  of  manners ;  yet  doth  it  not  apply  them  to  establish  any 
doctrine  :  Such  are  these  following. 


The  Third  Book  of  Esdras, 

The  Fourth  Book  of  Esdras, 

The  Book  of  Tobias, 

The  Book  of  Judith, 

The  rest  of  the  Book  of  Hester, 

The  Book  of  Wisdom, 

Jesus  the  Son  of  Sirach, 


Baruch  the  Prophet, 

The  Song  of  the  Three  Children, 

The  Story  of  Susanna, 

Of  Bell  and  the  Dragon, 

The  Prayer  of  Manasses, 

The  First  Book  of  Maccabees, 

The  Second  Book  of  Maccabees. 


All  the  Books  of  the  New  Testament,  as  they  are  commonly  received,  wt 
do  receive  and  account  them  Canonical. 
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Articiet.  7.  Of  the  Old  Testament. 

The  Old  Testament  is  not  contrary  to  tbe  New :  for  boUi  in  the  Old  and 
New  Testament,  everlasting  life  is  ofiered  to  mankind  by  Christ,  who  it  the 
only  Mediator  between  God  and  man,  being  both  God  and  man.  Where- 
fore they  are  not  to  be  heard,  which  feign  that  the  Old  Fathers  did  look  only 
for  transitory  Promises.  Although  the  Law  given  from  God  by  Moses,  as 
touching  Ceremonies  and  Rites,  do  not  bind  Christian  men,  nor  the  Ciril 
Precepts  thereof  ought  of  necessity  to  be  received  in  any  Commonwealth : 
yet  notwithstanding,  no  Christian  man  whatsoever,  is  free  from  the  obedience 
of  the  Commandments  which  are  called  MoraL 

8.  Of  the  Three  Creeds. 

The  three  Creeds,  Nice  Creed,  Athanasius*s  Creed,  and  that  which  is  com- 
monly called  the  Apostles'  Creed,  ought  thoroughly  to  be  received  and 
believed :  for  they  may  be  proved  by  most  certain  warrants  of  Holy  Scripture. 

9.  Of  Original  or  Birih  Sin. 

Original  Sin  standeth  not  in  the  following  of  Adam  (as  the  Pelagians  do 
vainly  talk),  but  it  is  the  fault  and  corruption  of  the  nature  of  every  man, 
that  naturdly  is  engendered  of  the  offspring  of  Adam,  whereby  man  is  very 
far  gone  from  original  righteousness,  and  is  o^his  own  nature  inclined  to  evil, 
so  that  the  flesh  lusteth  always  contrary  to  the  spirit ;  and  therefore  in  eveiy 
person  bom  into  this  world,  it  deserveth  God's  wrath  and  damnation.  And 
this  infection  of  nature  doih  remain,  yea,  in  them  that  are  regenerated, 
whereby  the  lust  of  the  flesh,  called  in  Greek,  ^finfuk  tfvi^ieoc,  which  some  do 
expound  the  wisdom,  some  sensuality,  some  the  affection,  some  the  desire 
of  the  flesh,  is  not  subject  to  the  Law  of  God.  And  although  there  u  no 
condemnation  for  them  that  believe  and  are  baptized,  yet  the  Apostle  doth 
confess  that  concupiscence  and  lust  hath  of  itself  the  nature  of  nn. 

10.  Of  Free  WiU. 

The  condition  of  man  after  the  fall  of  Adam,  is  such,  that  he  cannot  turn 
and  prepare  himself  by  his  own  natural  strength  and  good  works  to  faith 
and  calling  upon  God  :  Wherefore  we  have  no  power  to  do  good  works  plea- 
sant and  acceptable  to  God,  without  the  grace  of  God  by  Christ  preventing 
us,  that  we  may  have  a  good  will,  and  working  with  us  when  we  have  that 
good  will. 

1 1 .  Of  the  Justification  of  Man. 

We  are  accounted  righteous  before  God,  only  for  the  merits  of  our  Lord 
and  Saviour  Jesus  Christ  by  faith,  and  not  for  our  own  works  or  deservings. 
Wherefore,  that  we  are  justified  by  faith  only,  is  a  most  wholesome  doctrine, 
and  very  fUll  of  comfort,  as  more  laigely  expressed  in  the  Homily  of  Justifi- 
cation. 

12.  Of  Good  Works. 

Albeit  that  good  Works,  which  are  the  fruits  of  Faith,  and  follow  after  jus- 
tification, cannot  put  away  our  sins,  and  endure  the  severity  of  God's  judg^ 
ment ;  yet  are  they  pleasing  and  acceptable  to  God  in  Christ,  and  do  spring 
out  necessarily  of  a  true  and  lively  faith,  insomuch  that  by  them  a  lively  faith 
may  be  as  evidently  known,  as  a  tree  discerned  by  the  frmt 

13.  O/*  Works  before  Justification. 

Works  done  before  the  grace  of  Christ,  and  the  inspiration  of  his  Spirit, 
are  not  pleasant  to  God,  forasmuch  as  they  spring  not  of  faith  in  Jesu  Christ, 
neither  do  they  make  men  meet  to  receive  grace,  or  (as  the  School  Authors 
say)  deserve  grace  of  congruity :  yea,  rather  for  that  they  are  not  done  as 
God  hath  wiU^  and  commanded  them  to  be  done,  we  doubt  not  but  they 
have  the  nature  of  Sin. 
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14.  0/ Works  of  Supererogation.  Articles. 

Voluntaiy  Works  besides,  over  and  above  God*i  Commandments,  which 
they  call  Works  of  Supererogation,  cannot  be  taught  without  arrogancy  and 
impiety.  For  by  them  men  do  declare,  that  they  do  not  only  render  unto  God 
as  much  as  they  are  bound  to  do,  but  that  they  do  more  for  his  sake,  than  of 
bounden  duty  is  required  :  Whereas  Christ  saith  plainly,  when  ye  have  done 
all  that  are  commanded  to  you,  say,  we  are  unprofitable  servants. 

15.  Of  Christ  alone  without  Sin. 

Christ  in  the  truth  of  our  nature,  was  made  like  unto  us  in  all  things  (sin 
only  except)  from  which  he  was  clearly  void,  both  in  his  flesh,  and  in  his 
spirit  He  came  to  be  a  Lamb  without  spot,  who  by  sacrifice  of  himself  once 
made,  should  take  away  the  sins  of  the  world :  and  sin  (as  St  John  saith) 
was  not  in  him.  But  all  we  the  rest  (although  baptized  and  bora  again  in 
Christ)  yet  ofiend  in  many  things,  and  if  we  say  we  have  no  sin,  we  deceive 
ourselves,  and  the  truth  is  not  in  us. 

16.  Of  Sin  after  Baptism. 

Not  every  deadly  sin  willingly  committed  after  Baptism,  is  sin  against  the 
Holy  Ghost  and  unpardonable.  Wherefore  the  grant  of  repentance  is  not  to 
be  denied  to  such  as  fall  into  sin  after  Baptism.  After  we  nave  received  the 
Holy  Ghost,  we  may  depart  from  grace  given,  and  fall  into  sin,  and  by  the 
grace  of  God  (we  may)  arise  agam,  and  amend  our  lives.  And  therefore 
they  are  to  be  condemned,  which  say  they  can  no  more  sin  as  long  as  they 
live  here,  or  deny  the  place  of  foigiveness  to  such  as  truly  repent 

17.  Of  Predestination  and  Election. 

Predestination  to  life,  is  the  everlasting  purpose  of  God,  whereby  (before 
the  foundations  of  the  world  were  laid)  he  hath  constantly  decreed  by  his 
counsel,  secret  to  us,  to  deliver  from  curse  and  damnation,  those  whom  he 
hath  chosen  in  Christ  out  of  mankind,  and  to  bring  them  by  Christ  to  ever- 
lasting salvation,  as  vessels  made  to  honour.  Wherefore  they  which  be 
endued  with  so  excellent  a  benefit  of  God,  be  called  according  to  God's 
purpose  by  his  spirit  working  in  due  season :  they  through  grace  obey  the 
calling :  they  be  justified  fr^ly  :  they  be  made  sons  of  Uod  by  adoption  : 
they  be  made  like  the  image  of  his  only  begotten  son  Jesus  Christ :  they 
walk  religiously  in  good  wonu,  and  at  length  by  God's  mercy  they  attain  to 
everlasting  felicity. 

As  the  goodly  consideration  of  Predestination  and  our  Election  in  Christ, 
is  full  of  sweet,  pleasant,  and  unspeakable  comfort  to  godly  persons,  and  such 
as  feel  in  themselves  the  working  of  the  Spirit  of  Christ,  mortifying  the  works 
of  the  flesh,  and  their  earthly  members,  and  drawing  up  their  mind  to  high 
and  heavenly  things,  as  well  because  it  doth  greatly  establish  and  confirm 
their  faith  of  eternal  salvation,  to  be  enjoyed  through  Christ,  as  because  it 
doth  fervently  kindle  their  love  towards  God :  So,  for  curious  and  carnal 
persons,  lacking  the  Spirit  of  Christ,  to  have  continually  before  their  eyes  the 
sentence  of  God's  Predestination,  is  a  most  dangerous  downfall,  whereby  the 
devil  doth  thrust  them  either  into  desperation,  or  into  wretchlesness  of  most 
unclean  living,  no  less  perilous  than  desperation. 

Furthermore,  we  must  receive  God's  Promises  in  such  wise  as  they  be  ge- 
nerally set  forth  to  us  in  Holy  Scripture.  And  in  our  doings,  that  WilTof 
God  is  to  be  followed,  which  we  have  expressly  declared  unto  us  in  the  Word 
of  God. 

18.  Of  obtaining  Eternal  Salvation  onltf  by  the  Name  of  Christ. 

They  also  are  to  be  had  accursed,  that  presume  to  say,  that  every  man 
shall  be  saved  by  the  Law  or  Sect  which  he  professeth,  so  that  he  be  diligent 
to  frame  his  life  according  to  that  law,  and  the  li^bt  of  Nature.  For  Holy 
Scripture  doth  set  out  unto  ua  oply  the  name  of  Jesus  Christ,  whereby  men 
must  be  saved. 
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Artidet.  19.  Of  the  Church. 

The  Visible  Church  of  Christ  is  a  Cong;regation  of  laidifiil  men,  in  the 
ivhich  the  pure  word  of  God  is  Preached,  and  die  Sacnunentt  be  duly  minis- 
tered, according  to  Christ's  Ordinance,  in  all  those  thingt  that  of  necewitj 
are  requisite  to  the  same. 

As  the  Church  of  Hierusalem,  Alexandria,  and  Antioch  have  erred,  so 
also  the  Church  of  Rome  hath  erred,  not  only  in  their  living  and  manner  of 
Ceremonies,  but  also  in  matters  of  Faith. 

20.  Of  the  Authority  of  the  Church. 

The  Church  hath  power  to  decree  Rites  or  Ceremonies,  and  Authority  in 
Controversies  of  Faith :  And  yet  it  is  not  lawful  for  the  Church  to  ordain  any 
thing  that  is  contrary  to  God's  Word  written,  neither  may  it  so  Expound  one 
place  of  Scripture  that  it  be  repugnant  to  another.  Wherefore  althoogfa  the 
Church  be  a  witness  and  a  Keeper  of  Holy  Writ,  yet  as  it  ought  not  to 
Decree  any  thing  against  the  same,  so  besides  the  same  ought  it  not  to 
enforce  any  thing  to  be  believed  for  necessity  of  Salvation. 

21.  0/the  Authority  of  General  Councils, 

General  Councils  may  not  be  gathered  together  without  the  Commandment 
and  Will  of  Princes.  And  when  they  be  gathered  together  (forasmuch  as 
they  be  an  Assembly  of  men,  whereof  all  be  not  governed  with  the  Spirit  and 
Word  of  God)  they  may  err,  and  sometime  have  erred,  even  in  thmgs  per- 
taining unto  God.  Wherefore  things  ordained  by  them  as  necessaiy  to  sal- 
vation, have  neither  strength  nor  authority,  unless  it  may  be  declared  that 
they  be  taken  out  of  Holy  Scripture. 

22.  Of  Purgatory. 

The  Romieti  Doctrine  concerning  Purgatory,  Pardons,  Worshipping  and 
Adoration,  as  well  of  Images,  as  of  Reliques,  and  also  Invocation  of  ^ints, 
is  a  fond  thing,  vainly  invented,  and  grounded  upon  no  warranty  of 
Scripture,  but  rather  repugnant  to  the  Word  of  God. 

23.  Of  Ministering  in  the  Congregation, 

It  is  not  lawful  for  any  man  to  take  upon  him  the  office  of  public  preaching, 
or  Ministering  the  Sacraments  in  the  Congregation,  before  he  be  lawfully 
called,  and  sent  to  execute  the  same.  And  those  we  ou^ht  to  judge  lawfully 
called  and  sent,  which  be  chosen  and  called  to  this  Wonc  by  men  who  have 
public  authority  given  unto  them  in  the  congregation,  to  call  and  send 
Ministers  into  the  Lord's  Vineyard. 

24.  Of  Speaking  in  the  Congregation  in  such  a  Tongue  as  the  People 

understandeth. 

It  is  a  thing  plainly  repugnant  to  the  Word  of  God,  and  the  custom  of  the 
Primitive  Church,  to  have  public  Prayer  in  the  Church,  or  to  Minister  the 
Sacraments  in  a  Tongue  not  understanded  of  the  People. 

25.  Of  the  Sacraments. 

Sacraments  ordained  of  Christ,  be  not  only  badges  or  tokens  of  Christian 
men's  Profession :  but  rather  they  be  certain  sure  Witnesses,  and  effectual 
signs  of  Grace,  and  God's  good  will  towards  us,  by  the  which  he  doth  work 
invisibly  in  us,  and  doth  not  only  quicken,  but  also  strengthen  and  confinn 
our  faith  in  him. 

There  are  two  Sacraments  ordained  of  Christ  our  Lord  in  the  Gospel,  that 
is  to  say.  Baptism  and  the  Supper  of  the  Lord. 

Those  five  commonly  called  Sacraments,  that  is  to  say.  Confirmation, 
Penance,  Orders,  Matrimony,  and  Extreme  Unction,  are  not  to  be  counted 
for  Sacraments  of  the  Gospel,  being  such  as  have  grown,  partly  of  the  cor- 
rupt following  of  the  Apostles,  partly  are  states  of  life  allowed  by  the 
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Scriptures :  but  yet  have  not  like  nature  of  Sacraments  with  Baptism  and  the      Articles. 
Lord's  Supper,  for  that  they  have  not  any  visible  Sign  or  Ceremony  ordained  ■ 

of  God. 

The  Sacraments  were  not  ordained  of  Christ  to  be  ^azed  upon,  or  to  be 
carried  about,  but  that  we  should  duly  use  them.  And  m  such  only  as  wor- 
thily receive  the  same,  they  have  a  wholesome  effect  or  operation  :  but  they 
that  receive  them  unworthily,  purchase  to  themselves  damnation  as  St  Paul 
saith. 

26.  Of  the  UniDorthinest  of  the  MinisterSf  which  hinders  not  the  effect  of 

the  Sacraments. 

Although  in  the  visible  Church  the  evil  be  ever  mingled  with  the  good, 
and  some  time  the  evil  have  chief  authority  in  the  ministration  of  the  Word 
and  Sacraments  :  yet  forasmuch  as  they  do  not  the  same  in  their  own  name, 
but  in  Christ's,  and  do  minister  by  his  Commission  and  Authority,  we  may  use 
their  Ministry,  both  in  hearing  the  Word  of  God,  and  in  receiving  of  the 
Sacraments.  Neither  is  the  effect  of  Christ's  Ordinance  taken  away  by  their 
wickedness,  nor  the  grace  of  God's  eifb  diminished  from  such,  as  by  faith  and 
rightly  do  receive  the  Sacraments  mmistered  unto  them,  which  be  effectual, 
because  of  Christ's  Institution  and  Promise,  although  they  be  ministered  by 
evil  men. 

Nevertheless  it  appertaineth  to  the  Discipline  of  the  Church,  that  enquiry 
be  made  of  evil  Ministers,  and  that  they  be  accused  by  those  that  have  know- 
ledge of  their  Offences :  and  finally  bemg  found  guilty,  by  just  judgment  be 
deposed. 

27.  Of  Baptism. 

Baptism  is  not  only  a  Sign  of  Profession,  and  Mark  of  difference,  whereby 
Christian  men  are  discerned  from  others  that  be  not  Christened :  but  it  is 
also  a  Sign  of  Regeneration  or  New  Birth,  whereby,  as  by  an  instrument^ 
they  that  receive  Baptism  rightly,  are  grafted  into  the  Church  :  the  promises 
of  the  forgiveness  of  sin,  and  of  our  adoption  to  be  the  Sons  of  God  by  the 
Holy  Ghost  are  visibly  Signed  and  Sealed :  faith  is  confirmed,  and  grace  in- 
creased by  virtue  of  Prayer  unto  God.  The  baptism  of  young  Chilcu'en  is  in 
any  wise  to  be  retained  m  the  Church,  as  most  agreeable  with  the  Institution 
of  Christ. 

28.  Of  the  Lord*s  Supper. 

The  Supper  of  the  Lord  is  not  only  a  sign  of  the  Love  that  Christians 
ought  to  have  amonz  themselves  one  to  anottier :  but  rather  it  is  a  Sacrament 
of  our  Redemption  by  Christ's  Death :  insomuch  that  to  such  as  rightly, 
worthily,  and  with  faith  receive  the  same,  the  Bread  which  we  break,  is  a 
partaking  of  the  Body  of  Christ :  and  likewise  the  Cup  of  Blessing,  is  a  par« 
taking  of  the  Blood  of  Christ. 

Transubstantiation  (or  the  change  of  the  substance  of  Bread  and  Wine) 
in  the  Supper  of  the  Lord,  cannot  be  proved  bv  Holy  Writ:  but  it  is 
repugnant  to  the  plain  words  of  Scripture,  overthroweth  the  nature  of  a 
Sacrament,  and  hath  given  occasion  to  many  Superstitions. 

The  Body  of  Christ  is  given,  taken,  and  eaten  in  the  Supper  only  after  an 
heavenly  and  Spiritual  manner.  And  the  mean  whereby  tne  Body  of  Christ 
is  received  and  eaten  in  the  Supper  is  Faith. 

The  Sacrament  of  the  Lora's  Supper  was  not  by  Christ's  Ordinance 
preserved,  carried  about,  lifted  up,  or  worshipped. 

29.  Of  the  Wicked,  tphich  eat  not  the  Body  of  Christ  in  the  use  of  the 

Lord*s  Supper. 

The  wicked  and  such  as  be  void  of  a  lively  faith,  although  they  do  carnally 
and  visibly  press  with  their  teeth  (as  St.  Augustine  saith)  the  Sacrament  of 
the  Body  and  Blood  of  Christ:  yet  in  no  wue  are  they  partakers  of  Christ, 
but  rather  to  their  condemnation  do  eat  and  drink  the  Sign  or  Sacrament  of  so 
great  a  thing. 

VOL.  IV.  S^ 
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Artlctei.  30.  Of  both  Kinds, 

'  The  Cup  of  the  Lord  is  not  to  be  denied  to  the  lay  people :  For  both  the 
parts  of  the  Lord's  Sacrament,  by  Christ's  Ordinance  and  CommandmeDt, 
ought  to  be  ministered  to  all  Christian  men  alike. 

31.  Of  the  one  OUaium  tf  Christ  Jinished  tqtm  the  Cross. 

The  offering  of  Christ  once  made,  is  that  peribct  Redemption,  PropitiatioD, 
and  Satisfaction  for  all  the  sins  of  the  whole  world,  both  Original  ana  Actual, 
and  there  is  none  other  Satisfaction  ibr  tin,  but  that  alone.  Wherefore  the 
Sacrifices  of  Masses,  in  the  which  it  was  commonly  said,  that  the  Priest  did 
offer  Christ  for  the  quick  and  the  dead,  to  have  remisnon  of  pain  and  guilt, 
were  blasphemous  fables  and  dangerous  Deceits. 

32.  Of  the  Marriage  of  Prieitt. 

Bishops,  Priests,  iand  Deacons,  tire  not  commanded  b^  God's  Law,  either 
to  vow  the  Estate  of  single  life,  or  to  abstain  from  mamage  :  Therefore  it  is 
lawful  for  them,  as  for  cul  other  Christian  men,  to  Marry  at  their  own  dis- 
cretion, as  they  shall  judge  the  same  to  serve  better  to  godliness. 

33.  Of  Excommunicate  Person$,  how  they  are  to  be  avoided. 

That  person  which  by  open  Denunciation  of  the  Church  is  rishtly  cut  off 
from  the  Uni^  of  the  Church,  and  Excommunicated,  ought  to  be  taken,  of 
the  ^hole  multitude  of  the  faithful,  as  an  Heathen,  and  Pmblican,  until  he  be 
openly  reconciled  by  Penance,  and  received  into  the  Church  by  a  judge  that 
hath  authority  thereunto. 

34.  Of  the  Traditiont  of  the  Church. 

It  is  not  necessary  that  TVaditions  and  Ceremonies  be  in  all  places  one,  or 
utterly  like ;  for  at  all  thnes  they  have  been  diverse,  and  may  be  chanced 
according  to  the  diversity  of  Countries,  Times,  and  men's  Manners,  so  mat 
nothing  be  ordained  against  God's  Word.  Whosoever,  throittfa  his  private 
judgment,  willingly  and  purposely  doth  openly  break  the  Traditions  vod 
Ceremonies  of  the  Church,  which  be  not  repugnant  to  the  Word  of  God,  and 
be  ordained  and  approved  by  Common  Authority,  oujriit  to  be  rebuked 
openly,  (that  other  may  fear  to  do  the  like,)  as  he  that  offendeth  against  the 
common  Order  of  the  Church,  and  hurteth  the  Authority  of  the  Alagistrate, 
and  woundeth  the  Consciences  of  the  weak  brethren. 

Every  particular  or  National  Church,  hath  authority  to  ordain,  change,  and 
abolish  Ceremonies  or  Rites  of  the  Church,  ordained  only  by  man's  Authority, 
so  that  all  things  be  done  to  edifying. 

35.  OfHomUies. 

The  Second  Book  of  Homilies,  the  several  titles  Whereof  we  have  joined 
under  this  Article,  doth  contain  a  godly  and  wholesome  Doctrine,  and  neces- 
sary for  these  Times,  as  doth  the  former  Book  of  Homilies,  which  were  set 
fbrth  in  the  time  of  Edward  the  Sixth ;  and  therefore  we  judge  them  to  be 
read  in  Churches  by  the  Ministers,  diligently  and  distinctly,  that  they  may  be 
understanded  of  the  People. 

Of  the  Names  of  the  Homilies, 

1  Of  the  right  Use  of  the  Church. 

2  Against  Peril  of  Idolatry. 

3  Of  Repairing  and  Keeping  clean  of  Churches. 

4  Of  Good  Works,  fhst  of  Fasting. 

5  Against  Gluttony  and  Drunkenness. 

6  Against  Excess  of  Apparel. 

7  Of  Prayer. 

8  Of  the  Place  and  Time  of  Prayer. 

9  That  Common  Prayers  and  Sacraments  ought  to  be  Ministered 
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10  Of  the  Reverent  Estimatioa  of  God's  Word.  .  , , 

11  Of  Alms-doing.  ^^^*'- 

12  Of  the  Nativity  of  Christ. 

13  Of  the  Passion  of  Christ. 

14  Of  the  Resurrection  of  Christ. 

15  Of  the  worthy  Receiving  of  the  Sacrament  of  the  Body  and 

Blood  of  Christ 

16  Of  the  Gifts  of  the  Holy  Ghost. 

17  For  the  Rogation  Days. 

18  Of  the  State  of  Matrimony. 

19  Of  Repentance. 

20  Against  Idleness. 

21  Against  Rebellion. 

36.  Of  Consecration  of  Bithops  and  Ministers, 

The  Book  of  Consecration  of  Archbishops,  and  Bishops,  and  Ordering  of 
Priests  and  Deacons,  lately  set  forth  in  the  time  of  Edward  the  Sixth,  and 
confirmed  at  the  same  time  by  Authority  of  Parliament,  doth  contain  all 
things  necessary  to  such  Consecration  and  Ordering :  neither  hath  it  any 
thing  that  of  itself  is  superstitious  and  imgodly.  And  therefore  whosoever 
are  Consecrated  or  Ordered  according  to  the  Kites  of  that  Book,  since  the 
Second  year  of  the  forenamed  King  Edward,  unto  this  time,  or  hereafter 
shall  be  Consecrated  or  Ordered  according  to  the  same  Rites,  we  decree  all 
such  to  be  rightly,  orderly,  and  lawfully  Consecrated  and  Ordered. 

37.  Of  the  Civil  Magistrates, 

The  Queen's  Majesty  hath  the  chief  Power  in  this  realm  of  England,  and 
other  her  Dominions,  unto  whom  the  chief  Government  of  all  Estates  of  this 
Realm,  whether  they  be  Ecclesiastical  or  Civil,  in  all  causes  doth  appertain, 
and  is  not,  nor  ought  to  be  subject  to  any  Foreign  jurisdiction. 

Where  we  attnbute  to  the  Queen's  Majesty  tne  chief  Government,  by 
which  Titles  we  understand  the  minds  of  some  slanderous  Folks  to  be 
offended :  we  give  not  to  our  Princes  the  Ministering  either  of  God's  Word, 
or  of  the  Sacraments,  the  which  thing  the  injunctions  also  lately  set  forth  by 
Elizabeth  our  Queen  do  most  plainly  testify  :  but  that  only  Prerogative  which 
we  see  to  have  been  given  always,  to  all  Godly  Princes  in  Holy  Scriptures  by 
God  himself,  that  is,  that  they  should  rule  all  Estates  and  Degrees  committed 
to  their  charge  by  God,  whether  they  be  Ecclesiastical  or  Temporal,  and 
restrain  with  the  Civil  Sword  the  stubborn  and  evil  doers. 

The  Bishop  of  Rome  hath  no  jurisdiction  in  this  realm  of  England. 

The  Laws  of  the  Realm  may  pumsh  Christian  men  with  Death  for  heinous 
and  grievous  Offences. 

It  is  lawful  for  Christian  men,  at  the  Commandment  of  the  Magistrate,  to 
wear  Weapons,  and  serve  in  the  Wars. 

38.  Of  Christian  Men*s  GoodSj  which  are  not  common. 

The  Riches  and  Goods  of  Christians  are  not  common,  as  touching  the 
Right,  Title,  and  Possession  of  the  same,  as  certain  Anabaptists  do  falsely 
boast.  Notwithstanding,  every  man  ought  of  such  things  as  he  possesseth, 
liberally  to  give  Alms  to  the  Poor,  accormng  to  his  ability. 

39.  Of  a  Christian  Man's  Oath. 

As  we  confess  that  vain  and  rash  Swearing  is  forbidden  Christian  men  by 
our  Lord  Jesus  Christ,  and  James  his  Apostle  :  So  we  judge  that  Christian 
Reli^on  doth  not  prohibit,  but  that  a  man  may  Swear  when  the  Magistrate 
requireth  in  a  cause  of  Faith  and  Charity,  so  it  be  done  according  to  the 
Prophet's  teaching,  in  Justice,  Judgment,  and  Truth. 
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.  ^'^*'''*^  THE  RATIFICATION. 

This  Book  of  Articles  before  rehearsed,  is  again  approired,  and  allowed  to  be 
H olden  and  Executed  within  the  Realm,  by  the  Asaent  and  Consent  of 
our  Sovereign  Lady  Eliiabeth.  bj  the  Grace  of  God  of  England,  France, 
and  Ireland,  Queen,  Defender  of  the  Faith,  &c.  Which  Articles  were 
dehlyerately  Read  and  Confirmed  again  by  the  Subacription  of  the  Hsnd 
of  the  ArchbishoD  and  Bishops  of  the  Upper  House,  and  by  the  Sub- 
scription of  the  wnole  Qergy  of  the  Nether  House  in  their  Conrocation, 
in  tne  Year  of  our  Lord,  1571. 
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or 

THE  CHURCH  OF  ENGLAND. 


James,  by  the  Grace  of  God  King  of  England,  Scotland,  France,  and 
Ireland^  Defender  of  the  Faith,  &c.  To  all  to  whom  these  Presents  shall 
come,  Greeting.  Whereas  our  Bishops,  Deans  of  Our  Cathedral  Churches, 
Archdeacons,  Chapters  and  Colleges,  and  the  other  Clergy  of  every  Diocese 
within  the  Province  of  Canterbury,  being  summoned  and  called  by  Virtue  of 
Our  Writ  directed  to  the  most  Reverend  Father  in  God,  John,  late  Archbishop 
of  Canterbury',  and  bearing  date  the  31st  day  of  January,  in  the  first  year  of 
Our  Reign  of  England,  France,  and  Ireland,  and  of  Scotland  the  thirty- 
seventh,  to  have  appeared  before  him  in  Our  Cathedral  Church  of  St.  Paul  in 
London,  the  20th  day  of  March  then  next  ensuing,  or  elsewhere,  as  he 
should  have  thought  it  most  convenient,  to  treat,  consent,  and  conclude  upon 
certain  difiicult  and  urgent  Afiairs  mentioned  in  the  said  Writ,  Did  thereupon 
at  the  tune  appointed,  and  within  the  Cathedral  Church  of  St.  Paul  aforesaid, 
assemble  themselves,  and  appear  in  Convocation  for  that  purpose,  according 
to  Our  said  Writ,  before  the  Right  Reverend  Father  in  Gc^,  Richard,  Bishop 
of  London,  duly  (upon  a  second  Writ  of  Ours,  dated  the  9th  day  of  March, 
aforesaid)  authorized,  appointed  and  constituted,  by  reason  of  the  said  Arch- 
bishop of  Canterbury  his  death,  President  of  the  said  Convocation,  to  execute 
those  things  which  by  virtue  of  Our  first  Writ,  did  appertain  to  him  the  said 
Archbishop  to  have  executed  if  he  had  lived :  We  for  divers  urgent  and 
weighty  Causes  and  Considerations  Us  thereunto  especially  moving,  of  Our 
especial  grace,  certain  knowledge  and  mere  motion,  aid  by  virtue  of  our  Pre- 
rogative Royal,  and  Supreme  Authority  in  Causes  Ecclesiastical,  give  and 
grant  by  Our  Several  Letters  Patents  under  our  great  Seal  of  England,  the 
one  dated  the  12th  day  of  April  last  past,  and  the  other  the  25th  day  of  June 
then  next  following,  full,  fi-ee,  and  lawfiil  liberty,  licence,  power,  and  autho- 
rity unto  the  said  Bishop  of  London,  President  of  the  said  Convocation,  and 
to  the  other  Bishops,  Deans,  Archdeacons,  Chapters,  and  Colleges,  and  the 
rest  of  the  Clergy  before  mentioned  of  the  saia  Province ;  That  they,  fi^m 
time  to  time,  during  Our  first  Parliament  now  Prorogued,  might  confer,  treat, 
debate,  consider,  consult,  and  agree  of  and  upon  such  Canons,  Orders,  Ordi- 
nances and  Constitutions,  as  they  should  think  necessary,  fit  and  convenient 
for  the  Honour  and  Service  of  Almighty  God,  the  good  and  quiet  of  the 
Church,  and  the  better  Government  thereof,  to  be  from  time  to  time  observed, 
performed,  fulfilled,  and  kept,  as  well  by  the  Archbishops  of  Canterbury,  the 
Bishops  and  their  Successors,  and  the  rest  of  the  whole  Clergy  of  the  said 
Province  of  Canterbuvy  in  their  several  Callings,  Offices,  Functions,  Minis- 
teries.  Degrees,  and  Administrations,  at  idso  by  all  and  every  Dean  of  the 
Arches,  and  other  judge  of  the  said  Archbishop's  Courts,  Guardians  of  Spi- 
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Canons.  ritualties,  Chancellors,  Deans  and  Chapters,  Archdeacons,  Commissaries, 
Officials,  Registers,  and  all  and  every  other  Ecclesiastical  Officers,  and  their 
inferior  Ministers  whatsoever,  of  the  same  Province  of  Canterbury,  in  their 
and  every  of  their  distinct  Courts,  and  in  the  order  and  manner  of  their  and 
every  of  their  Proceedings :  and  by  all  other  Persons  within  this  Realm,  as 
far  as  lawfully,  being  Members  of  the  Church,  it  may  concern  them,  as  in 
Our  said  Letters  Patents  amongst  other  Clauses  more  at  lai^e  doth  appear. 
Forasmuch  as  the  Bishop  of  London,  President  of  the  said  Convocatiou,  and 
others  the  said  Bishops,  Deans,  Archdeacons,  Chapters,  and  Colleges,  with 
the  rest  of  the  Clergy,  having  met  together  at  the  time  and  place  before- 
mentioned,  and  then  and  there,  by  virtue  of  Our  said  Authority  granted  unto 
them,  treated  of,  concluded  and  agreed  upon  certain  CiMioiiSy  OsderSy  Ordi- 
nances, and  Constitutions,  to  the  end  and  purpose  by  Us  limited  and  pre- 
scribed unto  them,  and  have  thereupon  offered  and  presented  the  same  unto 
Us,  most  humbly  desiring  us  to  give  Our  Royal  Assent  unto  their  said 
Canons,  Orders,  Ordinances,  and  Constitutions,  according  to  the  Form  of  a 
certain  Statute  or  Act  of  Parliament  made  in  that  behalfTui  the  twenty-fifth 
Year  of  the  Reign  of  King  Henry  the  Eighth,  and  by  Our  said  Prerogative 
Royal  and  Supreme  Authority  in  Causes  Ecclesiastical,  to  ratify  by  Our 
Letters  Patents  under  Our  Great  Seal  of  England,  and  to  confirm  the  same ; 
the  Title  and  Tenour  of  them  being  word  for  word  as  ensueth. 


CONSTITUTIONS  and  CANONS  ECCLESIASTICAL,  Treated 
upon  by  the  Bishop  of  London^  President  of  tke  Convocation  for 
the  Province  of  Canterbury,  and  the  rest  of  ike  Biskt^  and  Clergy 
of  the  said  Province :  and  agreed  upon  with  the  King's  Majesties 
Licence  in  their  Synod  begun  at  London ,  Anno  Dom,  1 603,  And 
in  the  Year  of  the  Reign  of  our  Sovereign  Lord  James,  by  the 
Grace  of  Qod  King  of  England,  France,  and  Ireland^  the  First, 
and  of  Scotland  tke  Thirty-seventh. 

9.  Authors  of  Schism,  in  tha  Church 
of  Eajjland,  censured. 

10.  Maintatners  of  Schismaticks^  ia  the 
Church  of  England,  censured. 

11.  Maintainers  of   Conventicles  cen- 
sured. 

12.  Maintainers  of  Constitutions  made 
in  Conventicles  censured. 


OF  TBB  CnURCII  OP  ENGLAND. 

1.  The   King's   Supremacy   over  the 

Church  of  England,  in  Causes 
Ecclesiastical,  to  be  maintained. 

2.  Impugners  of  the  King's  Supremacy 

censured. 

3.  The  Church  of  England,  a  true  and 

Apostolical  Church. 

4.  Impugners  of  the  Public  Worship 

o(  God  established  in  the  Churcn 
of  England,  censured. 

5.  Impugners  of  the  Articles  of  Re- 

ligion, established  in  the  Church 
of  England,  censured. 

6.  Impugners  of  the  Rites  and  Cere- 

monies, established  in  the  Church 
of  England,  censured. 

7.  Impugners  of  the  Government  of  the 

Church  of  England,  by  Arch- 
bishops, Bishops,  &c.  censured. 

8.  Impugners  of  the  Form  of  Conse- 

craung  and  Ordering  Archbishops, 
Bishops,  &c.  in  the  Churcl^  of 
Englaud,  ceusvxt^. 


OF  DIVINE  SERVICE  AND  AD1IINI8TRATI09 
OF  THE  SAC&AMSNTS. 

13.  Due  Celebration  of  Sundays   and 

Holy-days. 

14.  The  rrescript  Form  of  Divine  Ser- 

vice to  be  used  on  Sundays  and 
Holy-days. 

15.  The  Litany  to  he  read  on  Wednes- 

days and  Fridays. 

16.  Colleges  to  use  the  prescript  Form 

of  Divine  Service* 

17.  Students  in  Colleges  to  wear  Sur- 

plices in  time  of  Divine  Serrioe. 

18.  A  Reverence  ^nd  Atlonlioa  to  he 

used  within  the  Cl^nrch  in  tima  of 
Diving  Serrice* 
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19.  Loyterers  not  to  be  suffered  near 

the   Church  in   time  of   Divine 
Service. 

20.  Bread  and   Wine  to  be  provided 

against  every  Communion. 

21.  The  Communion  to  be  thrice  a  Year 

received. 

22.  Warning  to  be  given  beforehand  for 

the  Communion. 

23.  Students  in  Colleges  to  receive  the 

Communion  four  tiroes  a  Year. 

24.  Copes    to  be  worn   in    Cathedral 

Churches  by  those  that  Administer 
the  Communion. 

25.  Surplices  and  Hoods  to  be  worn  in 

Cathedral  Churches,  when  there 
is  no  Communion. 

26.  Notorious  offendei-s  not  to  be  ad- 

mitted to  the  Communion. 

27.  Schismaticks  not  to  be  admitted  to 

the  Communion. 

28.  Strangers  not  to  be  admitted  to  the 

Communion. 

29.  Fathers  not  to  be  Godfathers  in  Bap- 

tism, nor  Children  not  Communi- 
cants. 

30.  The  lawful  Use  of  the  Cross  in 

Baptism  explained. 

MrNI8T£BS,  THKIK  GRDlNATIONj  FUNC- 
TION AND  CHAROS. 

31.  Four  solemn  tiroes  appointed  for  the 

making  of  Ministers. 

32.  None  to  be  made  Deacon  and  Mi- 

nister both  in  one  Day. 

33.  The  Titles  of  such  as  are  to  be  made 

Ministers. 

34.  The  Quality  of  such  as  are  to  be 

made  Ministers. 

35.  The  Examinatioii  of  such  as  are  to 

be  made  Ministers. 

36.  Subscription  reauired  of  sucli  as  are 

to  be  made  Ministers. 
The  Articles  of  Subscription. 
The  Form  of  Subscription. 

37.  Subscription  before  the  Diocesan. 

38.  Revolters  af^er  Subscription    cen- 

sured. 

39.  Cautions  for  Institution  of  Ministers 

into  Benefices. 

40.  An  Oath  against  Simony  at  Insti- 

tution into  Benefices. 

41.  Licences  for  Plurality  of  Benefices 

limited,  and  Residence  enjoyned. 

42.  Residence  of  Deans  in  their  Churchy. 

43.  Deans  and  Prebendaries  to  Preach 

during  their  Residence. 

44.  Prebendaries  to  be  Resident  upon 

their  Benefices, 

45.  Beneficed  Preachers,  being  Resident 

upon    their    Livings,  to   f^reaph 
every  Sunday. 

46.  Beneficed  Men,  not  Preachers^  tp 

procure  Monthly  Sermoni. 


47. 

48. 
49. 
50. 
51. 

52. 
53. 
54. 
55. 

5a. 

57. 
58. 

59. 
60. 
61. 
62. 
63. 

64. 
65. 

66. 
67. 
68. 

69. 

70. 

71. 

72. 

73. 
74. 


Absence  of  Beneficed  Men  to  be 
supplied  by  Curates  that  are  al- 
lowed Praachers. 

None  to  be  Curates  but  allowed  by 
the  Bishop. 

Ministers,  not  allowed  Preachers, 
may  not  Expound. 

Strangers  not  admitted  to  Preach 
without  showing  their  Licence. 

Strangers  not  admitted  to  Preach  in 
Cathedral  Churches  without  suiE- 
cient  Authorih^. 

The  Names  of  strange  Preachers  to 
be  noted  in  a  Book. 
No    Public    Opposition   between 
Preachers. 

The  Licences  of  Preachers  refusing 
ConforroitVf  to  be  void. 

The  Form  of  a  Prayer  ta  be  used  by 
all  Preachers  hefoie  their  Sermons. 

Pr«achers  a^d  Lectur^rt  to  read 
Divine  Service,  and  administer 
the  Sacraments  twice  a  Year  at 
the  least. 

The  Sacraments  not  to  be  refused 
at  the  hands  of  Unpreaching  Mi« 
nisters. 

Ministers  reading  Divine  Service, 
and  administering  the  Sacrameuts, 
to  wear  Surplices,  and  Graduates 
therewithal  Hoods. 

Ministers  to  Catediize  every  Sun- 
day. 

Confirmation  to  be  performed  once 
in  three  Years. 

Mmisters  to  prepare  Children  for 
Confirmation. 

Ministers  not  to  Marry  any  Persons 
without  Banns  or  Licence. 

Ministers  of  Exempt  Churches,  not 
to  l^any  withQu^  Bani^a  or  Li- 
cence. 

Ministers  solemnly  to  bid  Holydays. 

Ministers  solemnly  to  denounce  Re- 
cusants and  Excommunicates. 

Ministers  to  confer  with  llecuaant^ 

Ministers  to  Visit  the  SicV. 

Ministers  not  to  refuse  to  Christfii 
or  Bury. 

Ministers  not  to  defer  Christenii^, 
if  the  Child  be  in  danger. 

Miiiisters  to  keep  a  R^^ister  of 
Ohristenings,  Weddings  and  Bar 
rials. 

Ministers  not  to  Preach  or  Admi- 
nister the  Communion  ii)  Private 
Honses. 

Ministers  not  to  appoint  pubtick  or 
private  Fasts  or  Prophepies,  or  to 
Exorcise,  but  by  Authority. 

Ministers  iiot  to  hold  private  Con- 
venticles. 

Decency  in  Apparel  enjoy n^  to 
Ministers^ 


aai 

Csaoiii. 
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Canoni. 
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75.  Sober  CoDveri»tion  required  io  Mi- 

nisters. 

76.  Ministers  at  no  time  to  foinke  their 

Calling. 

SCUOOLMASTEaS. 

77.  None  to  teach  School  without  Li- 

cence. 

78.  Curates   desirous  to   teach,  to  be 

Licensed  before  others. 

79.  The  Duty  of  Schoolmasters. 

TUINGS  APPERTAINING  TO  CBURCUES. 

80.  The  great  Bible,  and  Book  of  Com- 

mon Prayer,  tu  be  had  in  every 
Church. 

81.  A  Font  of  Stone  for  Baptism  in 

every  Church. 

82.  A   decent  Communion    Table   in 

every  Church. 

83.  A  Pulpit  to  be  provided  in  every 

Church. 

84.  A  Chest  for  Alms  in  every  Church. 

85.  Churches  to  be  kept  in  sufllicient 

Reparations. 

86.  Churches  to  be  surveyed,  and  the 

Decays  certified  to  the  High  Com- 
missioners. 

87.  A  Terrier  of  Glebe  Lands,  and  other 

Possessions  belonging  to  Churches. 

88.  Churches  not  to  be  Propbaned. 

CUURCI1WARDEN8,  QUESTMEN  AND 
8IDEIIEN. 

89.  The  Choice  of  Churchwardens,  and 

their  Account. 

90.  The  Choice  of  Sidemen,  and  their 

Joynt  Office  with  Churchwardens. 

PARISH  CLERKS. 

91.  Parish  Clerks  to  be  chosen  by  the 

Minister. 

ECCLESIASTICAL  COURTS  BELONGING  TO 
THE  archbishop's  JURISDICTION. 

92.  None  to  be  cited  into  divers  Courts 

for  Probate  of  the  same  Will. 

93.  The  Rate  of  Bona  notabilia  liable  to 

the  Prerogative  Court. 

94.  None  to  be  cited  into  the  Arches  or 

Audience,  but  dwellers  within  the 
Archbishop's  Diocese  or  Peculiais. 

95.  The  Restraint  of  double  Quarrels. 

96.  Inhibitions  not  to  be  granted  with- 

out the  Subscription  of  an  Advo- 
cate. 

97.  Inhibitions  not  to  be  granted  until 

the  Appeal  be  exhibited  to  the 
Judge. 

98.  Inhibitions  not  to  be  granted  to 

Factious  Appellants,  unless  they 
first  Subscribe. 

99.  None  Io  Marry  within  the  Degrees 

Prohibited. 


100.  Noae  to  Mmny  onder  Twenty-eoe 

Yeaia.  wilbovt  their  Parents* 
Cooaeot. 

101.  Bj  whom  Lioeooet  to  Many  with- 

out BtmiB  dull  be  panted*  and 
to  what  aort  of  Peisooi. 

102.  Securibrtobe  takenatthegrantiJiff 

of   aich    Li««ioea,  anl  »a£ 
whit  Conditioiis. 
108.  Oitha  to  be  taken  for  the  Condi- 
tions. 

104.  An  Exception  (at  thote  that  are  in 

Widowhood. 

105.  No  Sentence  of  Divorce  to  be 

given  upon  the  sole  Coofenon 
of  the  Parties. 

106.  No  Sentence  for  Divorce  to  be 

given  but  in  open  Court. 

107.  In  all  sentences  for  Divorce,  Bond 

to  be  taken  for  not  Marrying, 
during  each  other's  lifo. 

108.  The  Penalty  for  Judges  offending 

in  the  Premises. 

ECCLESIASTICAL  COURTS  BELOMGINO  TO 
BISHOPS  AND  INPBRIOR  OBDINARIES, 
AND  THE  PROGEEOINCa  IN  TBEM. 

109.  Notorious  Crimes  and  Scandals  to 

be  certified  into  Ecclesiaatical 
Courts  by  PresentmenL 

1 10.  Schismaticks  to  be  preaenled. 

111.  Disturbers  of  Divine  Service  to  be 

presented. 

112.  Not  Communicants  at  Easter  to  be 

presented. 

113.  Ministers  may  present. 

114.  Ministers  shall  present  Recusants. 

115.  Ministers  and  Uhnrchwardens  not 

to  be  sued  for  Presenting. 

116.  Churchwardens  not  bound  to  pre- 

sent oflener  tiian  twice  a  Year. 

117.  Churchwardens  not  to  be  troubled 

for  not  presenting  ofteoer  than 
twice  a  Year. 

118.  The  old  Churchwardens  to  make 

their  Presentments  before  the 
new  be  sworn. 

1 19.  Convenient  time  to  be  assigned  for 

framing  Presentments. 

120.  None  to  be  cited  into  Ecclesiastical 

Courts  by  Process  of  Quorum 
uomina, 

121.  None   to   be   cited  into  seveiRl 

Courts  for  one  Crime. 

122.  No  Sentence  of   Deprivation   or 

Deposition  to  be  pronounced 
against  a  minister,  but  by  ilie 
Bishop. 

123.  No  Act  to  be  sped  but  in  open 

Court. 

124.  No  Court  to  have  more  thin  one 

seal. 

125.  Convenient  Placet  to  be  choeen 

for  the  keeping  of  open  Govts. 
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126.  Pteuliar  and  Inferior  Coarts    to 

exhibit  the  origioal    Copies  of 
Wills  iDto  the  Bishop's  Registry. 

JUDGES  OP  ECCLESIASTICAL  COURTS. 

127.  The  Quality  and  Oath  of  Judges. 

128.  The  Quality  of  Surrogates. 

PROCTORS. 

129.  Proctors   not    to    retain   Causes 

without  the  lawful  Assignment 
of  the  Parties. 

130.  Proctors    not    to    retain  Causes 

without  the  Counsel  of  an  Ad- 
vocate. 

131.  Proctors  not  to  conclude  in  any 

Cause  without  the  Knowledge  of 
an  Advocate. 

132.  Proctors  prohibited  the  Oath  in 

Animam  Domini  mi. 

133.  Proctors  not  to  be  clamorous  in 

Court 


REGISTERS. 

134.  Abuses  to  be  Reformed  in  Regis- 

ters. 

135.  A  certain  Rate  of  Fees  due  to  all 

Ecclesiastical  Officers. 

136.  A  Table  of  the  Rates  and  Fees  to 

be  set  up  in  Courts  and  Regis- 
tries. 

137.  The  whole  Fees  for  shewing  Let- 

ters  of  Orders,  and  other  Licences, 
due  but  once  in  every  Bishop's 
time. 

APPARITORS. 

138.  The  Number  of  Apparitors  Re* 

strained. 

AUTHORITY  OF  SYNODS. 

139.  A  National  Synod  the   Church 

representative, 

140.  Synods   conclude    as    well    the 

absent  as  the  present. 

141.  Depravers  of  the  Synod  ceqsured, 
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Canons. 


OF  THE  CHURCH  OF  ENGLAND. 

1 .  The  King's  Supremacy  over  the  Church  of  England,  in  Causes  Ecclesiastical, 

to  be  Maintained. 

As  our  duty  to  the  King's  most  Excellent  Majesty  requireth,  We  first 
decree  and  ordain,  That  the  Archbishop  of  Canterbury  (from  time  to  time), 
all  Bishops  of  this  Province,  all  Deans,  Archdeacons,  Parsons,  Vicars,  and  all 
other  Ecclesiastical  Persons,  shall  faithfully  keep  and  observe,  and  (as  much 
as  in  them  lieth)  shall  cause  to  be  observed  and  kept  of  others,  all  and  sin- 
gular Laws  and  Statutes  made  for  restoring  to  the  Crown  of  this  Kingdom, 
the  ancient  Jurisdiction  over  the  State  Ecclesiastical,  and  abolishing  of  all 
Foreign  Power  repugnant  to  the  same.  Furthermore,  all  Ecclesiastical 
Persons  having  Cure  of  souls,  and  all  other  Preachers,  and  Readers  of 
Divinity  Lectures,  shall,  to  the  uttermost  of  their  Wit,  Knowledge  and 
Learning,  purely  and  sincerely  (without  any  colour  or  dissimulation)  teach, 
manifest,  open,  and  declare  four  times  every  year  (at  the  least)  in  their 
Sermons  and  other  Collations  and  Lectures ;  1  hat  all  Usurped  and  Foreign 
Power  (forasmuch  as  the  same  hath  no  establishment  nor  ground  by  the 
Law  of  God)  is  for  most  just  causes  taken  away  and  abolished :  and  that 
therefore  no  manner  of  obedience,  or  subjection  within  his  Majesties  Realms 
and  Dominions,  is  due  unto  any  such  Foreign  Power :  but  tnat  the  King*8 
Power  within  His  Realms  of  England,  Scotland  and  Ireland,  and  all  other 
His  Dominions  and  Countries,  is  the  highest  Power  under  God,  to  whom  all 
men,  as  well  inhabitants,  as  bom  withm  the  same,  do  by  God's  Laws  owe 
most  Loyalty  and  Obedience,  afore  and  above  all  other  Powers  and  Poten- 
tates in  the  earth. 

2.  Impvgtiers  of  the  King*s  Supremacy  censured. 

Whosoever  shall  hereafter  affirm,  That  the  King's  Majesty  hath  not  the 
same  authority  in  Causes  Ecclesiastical,  that  the  godly  Kings  had  amongst 
the  Jews,  and  Christian  Emperors  of  the  Primitive  Church,  or  impeach  any 
part  of  His  Regal  Supremacy  in  the  said  causes  restored  to  the  Crown,  and 
Dy  the  Laws  of  this  Realm  therein  established :  Let  him  be  Excommunicated 
ipso  facto,  and  not  restored,  but  only  by  the  Archbishop,  after  his  repentance 
and  public  revocation  of  those  his  wicked  Errors. 
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Of  the  Charch  ^*  ^'^^  ChuTch  of  England  a  Tme  and  Apostglkal  Church, 

^  K°g'«°<'-  Whosoever  shall  hereaf^  affirm,  Tha^  U^e  Churph  of  England,  by  Law 
established  under  the  King's  Majesty,  is  not  a  true  and  Apostolical  Church, 
teaching  ^d  mamtaining  the  Doctrine  of  the  Apostles :  Let  htm  be  Excom- 
municated ipso  /ado,  and  not  restoared,  but  cmly  iQr  die  Aicbhiahopi  alter  his 
repentance  and  public  revocation  of  this  his  wicked  Error. 

4.  Jmpvgti&rs  of  th€  fvUk  Worship  of  God,  tstakkshed  in  the  Church 

^  England^  cpuured. 

Whosoever  shall  hereafter  affirm.  That  the  Form  of  Qod's  worship  in  the 
Church  of  England,  established  by  Law,  ^d  contained  in  the  Book  of 
Common  Prayer  and  Administration  of  Sacraments,  is  a  corrupt,  sqpe^itious 
or  unlawful  worship  of  God,  or  containeth  any  thing  in  it  that  is  r^ugnant 
to  the  Scriptures :  Let  htm  be  Excommunicated  ipspjacio,  and  not  restored 
but  by  the  Bishop  of  the  place,  or  Archbishop,  af^er  hia  ff^pentance  and 
public  revocation  of  such  his  wicked  Errors. 

£|.  Impugners  of  the  Articles  of  Religion,  established  in  tl^  Qhi^rch  of 

England f  censured. 

Whosoever  shall  hereafter  affirm,  That  any  of  the  Nine  and  Thirty  Articles 
agreed  upon  by  the  Archbishops  and  Bishops  of  both  Provinces,  and  the 
wnole  Clergy,  in  the  Convocation  holden  at  London  in  the  year  of  our  Lord 
God  one  thousand  five  hundred  sixty-two,  for  avoiding  Diversities  of 
Opinions,  and  for  the  establishing  of  Consent  touching  true  Religion,  are  in 
any  part  superstitious  or  erroneous,  or  such  as  he  may  not  with  a  eood 
conscience  subscribe  unto  :  Let  him  be  excommunicated  ipso  facto,  and  not 
restored,  but  onl^  by  the  Archbishop,  after  his  repentance  and  public  revo- 
cation of  such  his  wicked  Errors. 

6.  Impugners  of  the  Rites  and  Ceremonies,  established  in  the  Church  ^ 

England^  cetisured. 

Whosoever  shall  hereafter  afHrm,  That  the  Rites  and  Ceremonies  of  the 
Church  of  England  by  Law  established,  are  wicked,  Antichristian  or  super- 
stitious, or  such  as  being  commanded  by  Lawful  Authority,  men  who  are 
zealously  and  godly  affected,  may  not  with  any  good  conscience  approve 
them,  use  them,  or  as  occasion  requireth,  subscribe  unto  them  :  Let  nim  be 
Excommunicated  ipso  facto,  and  not  restored  until  he  repent,  and  publicly 
revoke  such  his  wicked  Errors. 

7.  Impugners  of  the  Government  of  the  Church  of  England^  ht^  Archbishops^ 

Bishops,  4'c.  censured. 

Whosoever  shall  hereafter  affirm.  That  the  Government  of  the  Church  of 
England  under  his  Majesty  by  Archbishops,  Bishops,  Deans,  Archdeacons, 
and  the  rest  that  bear  Office  in  the  same,  is  Antichristian,  or  repugnant  to 
the  Word  of  God;  Let  him  be  Excommunicated  ipso  facto,  and  ao  continue 
until  he  repent,  and  publicly  revoke  such  his  wicked  Errors. 

8.  Impugners  of  the  Form  of  Consecrating  and  Ordering  Archbishops^ 
Bishops,  4'C.  in  the  Church  of  England,  censured. 

Whosoever  shall  hereafter  affirm  or  teach,  That  the  form  and  manner  of 
making  and  consecrating  Bishops,  Priests  and  Deacons,  containeth  any  thing 
in  it  that  is  repugnant  to  the  Word  qf  Qod ;  or  that  they  who  are  made 
Bishops,  Priests,  or  Deacons  in  that  fo^  are  not  lawfully  made,  nor  ought 
to  be  accounted  either  by  themselves  or  others,  to  be  truly  either  Bishops, 
Priests  or  Deacons,  until  they  have  some  other  calling  to  those  Divine 
Offices  :  Let  him  be  Excommimicated  ipso  facto^  not  to  he  restored  uptil  he 
repent,  and  publicly  revoke  such  his  wicked  Errors. 

9.  Authors  of  Schism,  in  the  Church  of  England,  censured. 

Whosoever  sbaHi  Yiei^Q^let  «e^«c^tA  tbft\naieWea  from  the  Communion  of 
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Saints  as  it  is  approved  by  the  Apostles'  Rules  in  the  Church  of  England,  ortheClpur^ 
and  combine  themselves  together  in  a  new  Brotherhood,  accounting  the  of  ^l>— <>« 
Christians  who  are  conformable  to  the  Doctrine,  Government,  Kites  and 
Ceremonies  of  the  Church  of  England,  to  be  Prophane  and  unmeet  for  them 
to  join  with  in  Christian  profession ;  Let  them  be  Excommunicated  ipso  facto, 
and  not  restored,  but  by  the  Archbishop,  after  their  repentance  and  public 
revocation  of  such  their  wicked  Errors. 

10.  Maintainers  of  Schismatics,  in  the  Church  of  England,  censured. 

Whosoever  shall  hereafter  affirm,  That  such  ministers  as  refuse  to  subscribe 
to  the  form  and  maimer  of  God's  Worship  in  the  Church  of  England,  pr^ 
scribed  in  the  Communion  Book,  and  their  Adherents,  may  truly  take  unto 
them  the  Name  of  another  Church  not  established  by  Law,  and  dare  presume 
to  publish  it,  That  this  their  pretended  Church  hath  of  long  time  groaned 
imder  the  burden  of  certain  Grievances  imposed  upon  it,  and  upon  the  mem- 
bers thereof  before-mentioned,  by  the  Church  of  England,  and  the  Orders 
and  Constitutions  therein  by  law  established :  Let  them  be  Excommunicated, 
and  not  restored  until  they  repent,  and  publicly  revoke  such  their  wicked 
Errors. 

1 1.  Maintainers  of  Conventicles  censured. 

Whosoever  shall  hereafter  affirm  or  maintain,  That  there  are  within  this 
Realm  other  Meetings,  Assemblies  or  Congregations,  of  the  King's  bom 
subjects,  than  such  as  by  the  Laws  of  this  Land  are  held  and  allowed,  which 
may  rjghtly  challenge  to  themselves  the  Names  of  True  and  Lawful  Churches : 
Let  him  be  Excommunicated,  and  not  restored,  but  by  the  Archbishop,  after 
his  repentance  and  public  revocation  of  such  his  wicked  Errors. 

12.  Mainiaitiers  of  Constitutions  made  in  Conventiclei  censured. 

Whosoever  shall  hereafter  affirm,  That  it  is  lawful  for  any  sort  of  Ministers 
and  Lay  Persons,  or  of  either  of  them,  to  join  tos^ether,  and  make  Rules, 
Orders  or  Constitutions  in  Causes  Ecclesiastical,  without  the  King's  Autho- 
rity, and  shall  submit  themselves  to  be  rule4  and  governed  by  them :  Let 
them  be  Excommunicated  ipso  focto^  and  not  be  restored  until  they  repent, 
and  publicly  revoke  those  their  wicked  and  Anabaptistical  Errors. 


OF  DIVINE  SERVICE,  AND  ADMINISTRATION  OF  THE 

SACRAMENTS. 

13.  Due  Celebration  of  Sundays  and  Holydays, 

All  manner  of  Persons  within  the  Church  of  England,  shall  from  hence- 
forth celebrate  and  keep  the  Lord's  day,  cqmmonly  called  Sunday,  and  other 
Holydays,  according  to  God's  holy  wiU  and  pleasure,  and  the  Orders  of  the 
Church  of  England,  prescribed  in  that  behalf;  that  is,  in  hearing  the  Word 
of  God  read  and  taught ;  in  private  and  public  Prayers ;  in  acknowledging 
their  offences  to  God,  and  amendment  of  the  same ;  in  reconciling  themselves 
charitably  to  their  Neighbours  where  disnleasure  hath  been;  in  oftentimes 
receiving  the  Communion  of  the  Body  and  Blood  of  Christ;  in  visiting  of  the 
poor  and  sick,  usiug  all  godly  and  sober  conversation. 

14.   The  Prescript  Form  of  Divine  Service  to  be  used  on  Sundays  and 

Holydays. 

The  Common  Prayer  shall  be  said  or  sung  distinctly  and  reverently  upon 
such  days  as  are  appointed  to  be  kept  Holy  by  the  Book  of  Common  Pray^, 
and  their  Eves,  and  at  convenient  and  usual  times  of  those  days,  and  in  such 
place  of  every  Church  as  the  Bishop  of  the  Diocese,  or  Ecclesiastical  Ordim^y 
of  the  place  shall  tliink  meet  for  the  laigeness  or  straitness  of  the  same,  so  as 
the  people  may  be  most  edified.    All  Ministers  likewise  shall  observe  the 
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or  Divine  Orders,  Rites  and  Ceremonies,  prescribed  in  the  Book  of  Common  Prayer,  as 

Id'^ht'  *"^  well  in  reading  the  Holy  Scriptures  and  sayine  of  PrayerSy  as  in  Adminis- 

iion^of  tht'  traiion  of  the  Sacraments,  without  either  diminishing  in  r^^urd  of  preaching, 

Stcramenu.  or  in  any  other  respect,  or  adding  any  thing  in  the  matter  or  form  thereof. 

15.  The  Litany  to  be  read  on  Wedneuhj/B  and  Fridays. 

Tlie  Litany  shall  be  said  or  sung  when,  and  as  it  is  set  down  in  the  Book 
of  Common  Prayer,  by  the  Parsons,  Vicars,  Ministers,  or  Curates,  in  all 
Cathedral,  Collegiate,  Parish  Churches  and  Chapels,  in  some  convenient 
place,  according  to  the  discretion  of  the  Bishop  of  the  Diocese,  or  Eccle- 
siastical Ordinary  of  the  place.  And  that  we  may  speak  more  particulariy, 
upon  Wednesdays  and  Fridays  weekly,  though  the}'  be  not  Holydays,  the 
Minister  at  the  accustomed  hours  of  Service,  shall  resort  to  the  Church  and 
Chapel,  and  warning  beins^  given  to  the  people  by  tolling  of  a  Bell,  shall  say 
the  Litany  prescribed  in  the  Book  of  Common  Prayer :  whereunto  we  irisn 
every  Householder  dwelling  within  half  a  mile  of  the  Church,  to  come  or 
send  one  at  the  least  of  his  household  fit  to  join  with  the  Minister  in  Prayers. 

16.  Colleges  to  use  the  prescript  Form  of  Divine  Service, 

In  the  whole  Divine  Service,  and  Administration  of  the  Holy  CommunioD, 
In  all  Colleges  and  Halls  in  both  Universities,  the  Order,  Form  and  Cere- 
monies shall  be  duly  observed  as  they  are  set  down  and  prescribed  in  the 
Dook  of  Common  Prayer,  without  any  omission  or  alteration. 

17.  Students  in  Colleges  to  toear  Surplices  in  time  of  Divine  Service. 

All  Masters  and  Fellows  of  Colleges  or  Halls,  and  all  the  Scholars  and 
Students  in  either  of  the  Universities,  shall  in  their  Churches  and  Chapels, 
upon  all  Sundays,  Holydays,  and  their  Eves,  at  the  time  of  Divine  Service, 
wear  Surplices  according  to  the  Order  of  the  Church  of  England  :  and  such 
OS  are  Graduates,  shall  agreeably  wear  with  their  Surplices  such  Hoods  as  do 
severally  appertain  unto  their  Degrees. 

18.  A  Reverence  and  Attention  to  be  used  within  the  Church  in  time  of 

Divine  Service, 

In  the  time  of  Divine  Service,  and  of  every  part  thereof,  all  due  Reverence 
is  to  be  used ;  for  it  is  according  to  the  Apostle's  rule,  *^  Let  all  things  be 
done  decently,  and  according  to  order:"  Answerable  to  which  Decency  and 
Order,  we  judge  these  our  Directions  following;  No  man  shall  cover  his 
Head  in  the  Church  or  Chapel  in  the  time  of  Divine  Service,  except  he  have 
some  infirmity ;  in  which  case,  let  him  wear  a  Night-cap  or  Coif.  All  man- 
ner of  Persons  then  present,  shall  reverently  kneelupon  their  knees  when  the 
general  Confession,  Litany  and  other  Prayers  are  read ;  and  shall  stand  up 
at  the  saying  of  the  Belief,  according  to  the  Rules  in  that  Behalf  prescribed 
in  the  Book  of  Common  Prayer  :  And  likewise  when  in  time  of  Divme 
Service  the  Lord  Jesus  shall  be  mentioned,  due  and  lowly  reverence  shall  be 
done  by  all  persons  present,  as  it  hath  been  accustomed ;  testifying  by  these 
Outward  Ceremonies  and  Gestures,  their  inward  Humilihr,  Christian  Reso- 
lution, and  due  acknowledgement  that  the  Lord  Jesus  Chnst,  the  true  eternal 
Son  of  God,  is  the  only  Saviour  of  the  World,  in  whom  alone  all  the  Mercies, 
Graces  and  Promises  of  God  to  Mankind,  for  this  Life  and  the  Life  to  come, 
are  fully  and  wholly  comprised.  None,  either  man,  woman  or  child,  of  what 
calling  soever,  shall  be  otherwise  at  such  times  busied  in  the  Church,  than  in 
quiet  attendance  to  hear,  mark  and  understand  that  which  is  Read,  Preached 
or  Ministered ;  saying  in  their  due  places  audibly  with  the  Minister,  the 
Confession,  the  Lord's  Prayer  and  the  Creed ;  and  making  such  other  Answers 
to  the  Public  Prayers  us  are  appointed  in  the  Book  of  Common  Prayer : 
Neither  shall  they  disturb  the  Service  or  Sermon  by  walking  or  talking,  or 
any  other  way,  nor  depart  out  of  the  Church  during  the  time  of  Service  or 
Sermon,  without  some  urgent  or  reasonable  cause. 
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19.  Loiterers  not  to  he  suffered  near  the  Church  in  time  of  Divine  Service.     Of  Divine 

The  Churchwardens  or  Questmen,  and  their  Assistants,  shall  not  suffer  any  ^"*?5|["' 
idle  persons  to  ahide  either  in  the  Church-yard  or  Church-porch,  during  the  sacramenti. 

time  of  Divine  Service  or  Preaching ;  hut  shall  cause  them  either  to  come  

in,  or  to  depart. 

20.  Bread  and  Wine  to  be  provided  against  every  Communion. 

The  Churchwardens  of  every  Parish,  against  tlie  time  of  every  Communion, 
shall  at  the  charge  of  the  Parish,  with  the  advice  and  direction  of  the  Minister, 
provide  a  sufficient  quantity  of  fine  white  Bread,  and  of  good  and  wholesome 
Wine,  for  the  numher  of  Communicants  that  shall  from  time  to  time  receive 
there :  which  Wine  we  require  to  be  brought  to  the  Communion  Table  in  a 
clean  and  sweet  standing  rot  or  Stoup  of  Pewter,  if  not  of  purer  metal. 

21 .  The  Communion  to  be  thrice  a  year  received. 

In  every  Parish  Church  and  Chapel,  where  Sacraments  are  to  be  adminis- 
tered within  this  Realm,  the  Holy  Commimion  shall  be  ministered  b^  the 
Parson,  Vicar  or  Minister,  so  oflen,  and  at  such  times  as  every  Parishioner 
may  Communicate,  at  the  least  thrice  in  the  year  (whereof  the  Feast  of 
Easter  to  be  one)  according  as  they  are  appointed  by  the  Book  of  Common 
Prayer.  Provided,  That  every  Minister,  as  oft  as  he  administereth  the  Com- 
munion, shall  first  receive  that  Sacrament  himself.  Furthermore,  no  Bread  or 
Wine  newly  brought  shall  be  used :  but  first  the  words  of  Institution  shall  be 
rehearsed  when  the  said  Bread  and  Wine  be  present  upon  the  Communion 
Table.  Likewise  the  Minister  shall  deliver  both  the  Bread  and  the  Wine  to 
every  Communicant  severally. 

22.   Warning  to  be  given  beforehand  for  the  Communion. 

Whereas  every  Lay  person  is  bound  to  receive  the  Holy  Communion 
thrice  every  year,  and  man^  notwithstanding  do  not  receive  that  Sacrament 
once  in  a  year :  we  do  require  every  Minister  to  give  warning  to  his  Parish- 
ioners publicly  in  the  Church  at  Morning  Prayer,  the  Sunday  before  every 
time  of  his  administering  that  Holy  Sacrament,  for  their  better  preparation 
of  themselves.  Which  said  warning  we  enjoin  the  said  Parishioners  to  accept 
and  obey,  under  the  penalty  and  danger  of  the  Law. 

23.  Students  in  Colleges  to  receive  the  Communion  four  times  a  year. 

In  all  Colleges  and  Halls  within  both  the  Universities,  the  Masters  and 
Fellows,  such  especiallv  as  have  any  Pupils,  shall  be  careful  that  all  their  said 
Pupils,  and  the  rest  tnat  remain  amongst  them,  be  well  brought  up,  and 
throughly  instructed  in  points  of  Religion,  and  that  they  do  diligently 
frequent  public  Service  and  Sermons,  and  receive  the  Holy  Commmiion  : 
which  we  ordain  to  be  administered  in  all  such  Colleges  and  Halls  the  first  or 
second  Sunday  of  every  Month,  reauiring  all  the  said  Masters,  Fellows  and 
Scholars,  and  all  the  rest  of  Uie  Students,  Officers,  and  all  other  the  servants, 
there  so  to  be  ordered,  that  every  one  of  them  shall  communicate  four  times 
in  the  ^ear  at  the  least,  kneeling  reverently  and  decently  upon  their  knees, 
accordmg  to  the  order  of  the  Communion-Book  prescribed  in  that  behalf. 

24.  Copes  to  be  room  in  Cathedral  Churches  by  those  that  Administer 

the  Communion. 

In  all  Cathedral  and  Collegiate  Churches,  the  Holy  Communion  shall  be 
administered  upon  principal  Feast-days,  sometimes  by  the  Bishop,  if  he  be 
present,  and  sometimes  by  the  Dean,  and  at  sometimes  by  a  Canon  or  Pre- 
bendary, the  principal  Minister  using  a  decent  Cope,  and  being  assisted  with 
the  Gospeller  and  Epistler  agreeably,  according  to  the  Advertisements  pub- 
lished Ann.  7  Elizabethse :  "Die  said  Communion  to  be  Administered  at  such 
times,  and  with  such  limitation  as  is  specified  in  the  Book  of  Common 
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Of  Divine  Praycr.  Provided,  That  no  such  limitation  by  any  conatruction  shall  be 
Service,  aad  allowed  of,  but  that  all  Deans,  Wardens,  Masters,  or  Heads  of  Cathedral  and 
^Jj*J*"»-  Collegiate  Churches,  Prebendaries,  Canons,  Vicars,  Petty  Caflona,  Singing- 
Sacniineiitt.  men,  and  all  others  of  the  Foundation,  shaU  receiye  the  Commtmion  four 
times  yearly  at  the  least 

25.  Surplices  and  Hoods  to  be  tcom  in  Cathedral  Churches  token  there  is 

no  Communion, 

In  the  time  of  Divine  Service  and  Prayers  in  all  Cathedral  and  CoUe^te 
Churches,  when  there  is  no  communion,  it  shall  be  sufficient  to  wear  Surnlices : 
Saving  that  aU  Deans,  Masters  and  Heads  of  Cellmate  Churches,  Canons 
and  IVebendaries,  being  Graduates,  shall  daily  at  the  timeflT  boUi  of  Prayer 
and  Preaching,  wear  with  their  Surplices  such  Hoods  aa  are  agreeable  to 
their  Degrees. 

26.  Notorious  Offenders  not  to  he  admitted  to  the  Communion, 

No  Minister  shall  in  any  wise  admit  to  the  receiving  of  the  Holy  Com- 
munion, any  of  his  Cure  or  Flock  which  be  openly  known  to  live  in  sin 
notorious  without  repentance,  nor  any  who  have  maliciously  and  openly  coo> 
tended  with  their  neighbours,  until  they  shall  be  reconciled:  Nor  ttnj 
Churchwardens  or  Sidcmen,  who  having  taken  their  Oaths  to  present  to  their 
Ordinaries  all  such  public  Offences  as  they  arc  particularly  charged  to  inquire 
of  in  their  several  Parishes,  shall  (notwithstandmg  tlieir  said  Oaths,  and  that 
their  faithful  discharging  of  them  is  the  chief  means  whereby  public  sins  and 
offences  may  be  reformed  and  punished)  wittingly  and  willingly,  desperately 
and  irreligiously  incur  the  homble  crime  of  Peijury,  either  in  neglecting  or 
in  refusing  to  present  such  of  the  said  enormities  and  public  ofiences  as  Uiey 
know  themselves  to  be  committed  in  their  said  Parishes  or  are  notoriously 
offensive  to  the  Congregation  there,  although  they  be  urged  by  some  of  their 
Neighbours,  or  by  their  Minister,  or  by  their  Ordinary  himself,  to  dischaise 
their  Consciences  by  presenting  of  them,  and  not  to  incur  so  desperately  the 
said  horrible  sin  of  Perjury. 

27.  Schismatics  not  to  be  admitted  to  the  Communion, 

No  Minister  when  he  celebrateth  the  Communion  shall  wittingly  admi- 
nister the  snmc  to  any  but  to  such  as  kneel,  under  pain  of  suspension,  nor 
under  the  like  pain  to  any  that  refuse  to  be  present  at  public  Prayers,  accord- 
ing to  the  Orders  of  the  Church  of  England,  nor  to  any  that  are  common  and 
notorious  depravers  of  the  Book  of  Common  Prayer,  and  Administration  of 
the  Sacraments,  and  of  the  Orders,  Rites  and  Ceremonies  therein  prescribed, 
or  of  any  thing  that  is  contained  in  any  of  the  Articles  agreed  upon  in  the 
Convocation,  One  thousand  five  hundred  sixty  and  two,  or  of  any  thing  con- 
tained in  the  Book  of  Ordering  Priests  and  Bishops,  or  to  any  tliat  have 
spoken  against  and  depraved  His  Majesty's  Sovereign  Authority  in  Causes 
Ecclesiastical;  except  every  such  Person  shall  first  acknowledge  to  the 
Minister  before  the  Churchwardens,  his  repentance  for  the  same,  and  promise 
by  word  (if  he  cannot  write)  that  lie  will  do  so  no  more ;  and  except  (if  he 
can  write)  he  shall  first  do  the  same  under  his  Hand-writing,  to  be  delivered 
to  the  Minister,  and  by  him  sent  to  the  Bishop  of  the  Diocese,  or  Ordinary 
of  the  place.  Provided,  that  every  Minister  so  repelling  any  (as  is  specified 
either  in  this  or  in  the  next  precedent  Constitution)  shfdl  upon  complaint  or 
being  required  by  the  Ordinary,  signifv  the  cause  thereof  unto  him,  and 
therein  obey  his  Order  and  Direction. 

28.  Strangers  not  to  be  admitted  to  the  Communion, 

Tlic  Churchwardens  or  Questmen,  and  their  Assistants,  shall  mark  as  well 
as  the  Minister,  whether  all  and  every  of  the  Parishioners  come  so  often  every 
year  to  the  Holy  Communion,  as  the  Laws  and  our  Constitiltions  do  require : 
And  whether  any  Strangers  come  often  commonly  from  other  Parishes  to 
their  Church,  and  shdl  show  their  Minister  of  them,  lest  perhaps  they  be  ad- 
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mittcd  to  the  Lord's  Table  amongst  others,  which  they  shall  forbidi  and  OfDWioe 
remit  such  home  to  their  own  Parish  Churches  and  Ministers,  there  to  receive  Service*  and 
the  Communion  with  the  rest  of  their  own  Neighbours.                                    Uono? ih!?' 
■                                                                                                                         Sacnunenti. 
29.    Fathers  not  to  be  Godfathers  in  Baptism,  nor  Children  not  

Cotnmunicants, 

No  Parent  shall  be  urged  to  be  present,  nor  be  admitted  to  answer  as  God- 
father for  his  own  Child :  Nor  any  Godfather  or  Godmother  shall  be  sufibrcd 
to  make  any  other  ^Answer  or  Speech,  than  by  the  Book  of  Common  Prayer 
is  prescribed  in  that  behalf:  neither  shall  any  person  be  admitted  Godfather 
or  Godmother  to  any  ChUd  at  Christening  or  Confirmation,  before  the  said 
person  so  undertaking  hath  received  the  Holy  Communion. 

30.  The  lawful  use  of  the  Cross  in  Baptism  explained. 

We  are  sorry  that  His  Majesties  most  Princely  care  and  pains  taken  in  the 
Conference  at  Hampton  Court,  amongst  mahy  other  points,  touching  this  one 
of  the  Cross  in  Baptism,  hath  taken  no  better  effect  with  many,  but  that  still 
the  Use  of  it  in  Baptism  is  so  greatly  stuck  at  and  impugned.  For  the 
fiirther  declaration  therefore  of  the  true  use  of  this  Ceremony,  and  for  the  re- 
moving of  all  such  scruple  as  might  any  ways  trouble  the  Consciences  of  them 
who  are  indeed  rightly  Religious,  following  the  Royal  Steps  of  oUr  most 
worthy  Ring,  because  he  therein  foUoweth  the  Rules  of  the  Scriptures,  and 
the  Practice  of  the  Primiti^'e  Church ;  we  do  commend  to  all  the  true  Mem- 
bers of  the  Church  of  England,  these  our  Directions  and  Observations  ensuing. 

First.  It  is  to  be  Observed,  That  although  the  Jews  and  Ethnics  derid^ 
both  the  Apostles,  and  the  rest  of  the  Christians,  for  preaching  and  believing 
in  him  who  was  crucified  upon  the  Cross  ;  yet  all,  both  Apostles  and  Christ- 
ians, were  so  for  fVom  being  discouraged  fVom  their  profession  by  the  igno- 
miny of  the  Cross,  as  they  rather  rejoiced  and  triumphed  in  it.  Yea,  the 
Holy  Ghost  by  the  mouths  of  the  Apostles,  did  honour  the  name  of  the  Cross, 
(bemg  hatefof  amone  the  Jews),  so  far,  that  under  it  he  comprehended  not 
only  Christ  crucifira,  but  the  force,  effects,  and  merits  of  his  Death  and 
Passion,  with  all  the  comforts,  fruits  and  promises,  which  we  receive  or 
expect  thereby. 

Secondly.  The  honour  and  dignity  of  the  Name  of  the  Cross,  begat  a 
reverend  estimation  even  in  the  Aposties'  times  (for  aught  that  is  known  to 
the  contrary)  of  the  sign  of  the  Cross,  which  the  Christians  shortly  afler  used 
in  all  their  actions,  thereby  making  an  outward  show  and  profession  even  to 
the  astonishment  of  the  JeWs,  That  thev  were  not  ashamed  to  acknowledge 
him  for  their  Lord  and  Saviour,  who  diea  for  them  upon  the  Cross.  And  this 
Sign  they  did  not  only  use  themselves  with  a  kind  of  glory,  when  they  met 
with  any  Jews,  but  Sighed  therewith  their  Children  when  they  were  Christ- 
ened, to  dedicate  them  by  that  badge  to  his  Service,  whose  benefits  bestowed 
upon  them  in  Baptism,  the  Name  of  the  Cross  did  represent.  And  this  use 
of  the  Sign  of  the  Cross  in  Baptism  was  held  in  the  Primitive  Church,  as  well 
by  the  Greeks  as  the  Latins,  with  one  consent  and  mat  applause.  At  what 
time,  if  any  had  opposed  themselves  against  it,  they  would  certainly  have 
been  censured  as  Enemies  of  the  Name  of  the  Cross,  and  conseouentiy  of 
Christ's  Merits,  the  Sign  whereof  they  could  no  better  endure.  This  con- 
tinual and  general  use  of  the  Sign  of  the  Cross,  is  evident  by  many  testimonies 
of  the  ancient  Fathers. 

Thirdly.  It  must  be  confessed,  that  in  process  of  time  the  Sign  of  the 
Cross  was  ^eatiy  abused  in  the  Church  of  Rome,  especially  after  that  cor- 
ruption of  Popery  had  once  possessed  it  But  the  abuse  of  a  thing  doth  not 
take  away  the  lawfol  use  of  it  Nay,  so  far  was  it  from  the  purpose  of  the 
Church  of  England  to  forsake  and  reject  the  Churches  of  Italy,  France, 
Spain,  Germany,  or  any  such  like  Churches,  in  all  things  which  they  held 
and  practised,  mat,  as  the  Apolo^  of  the  Church  of  Er^g^and  confeaseth,  it 
doth  with  reverence  retain  those  Ceremoniesy  which  do  neither  endamage  the 
Church  of  (Sod^  nor  oSknd  Uie  minds  of  fdbcr  men :  and  only  departed  from 
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them  in  those  particular  points,  wherein  they  were  fallen  both  from  ibemaehes 
in  their  ancient  integrity,  and  from  the  Apostolical  Churches  which  were 
their  first  Founders.     In  which  respect,  amongst  some  other  very  ancient 
Ceremonies,  the  Sign  of  the  Cross  in  Baptism  hath  been  retained  in  this 
Church,  both  by  the  judgment  and  practice  of  those  reverend  Fathers  and 
great  Divines  in  the  aays  of  King  Edward  the  Sixtli,  of  whom  some  con- 
stantly suffered  for  the  profession  of  the  truth ;  and  others  being  exiled  in  die 
time  of  Queen  Mary,  aid  after  their  return  in  the  beginning  of  the  Reign 
of  our  late  dread  Sovereign,  continually  defend  and  use  mp  same.     This  reso- 
lution and  practice  of  our  Chiurch  hath  been  allowed  and  approved  by  the 
censure  upon  the  Communion  Book  in  King  Edward  the  Sixth  his  days,  and 
by  the  Harmony  of  Confessions  of  latter  years ;  because  indeed  the  use  of  this 
Sign  in  Baptism,  was  ever  accompanied  here  with  such  sufficient  cautions  and 
exceptions  against  all  Popish  Superstition  and  Error,  as  in  the  like  cases 
are  either  fit  or  convenient 

First,  the  Church  of  England  since  the  abolishing  of  Popery  hath  ever 
held  and  taught,  and  so  doth  hold  and  teach  still,  that  tlie  Sign  of  the  Cross 
used  in  Baptism,  is  no  part  of  the  substance  of  that  Sacrament :  For  when 
the  Minister  dipping  the  Infant  in  Water,  or  laying  Water  upon  the  fiioe  of 
it  (as  the  manner  a£o  is)  hath  pronounced  these  words,  ^*  I  baptixe  thee  in 
the  Name  of  the  Father,  and  of  the  Son,  and  of  the  Holy  Ghost,"  the  Infant 
is  fully  and  perfectly  Baptized.  So  as  the  Sign  of  the  Cross  being  afterwards 
used,  doth  neither  add  any  thing  to  the  virtue  and  perfection  of  Baptism,  nor 
being  omitted  doth  detract  any  thing  from  the  effect  and  substance  of  it. 

Secondly.  It  is  apparent  in  the  Communion-Book,  that  the  Infant  Bap- 
tized is,  by  virtue  of  Baptism,  before  it  be  Signed  with  the  Sim  of  the  Cross, 
received  into  the  Congregation  of  Christ's  Flock  as  a  perfect  Member  thereof 
and  not  by  any  power  ascribed  unto  the  Sign  of  the  Cross,  so  that  for  the 
very  remembrance  of  the  Cross,  which  is  veiy  precious  to  all  them  that 
rightly  believe  in  Jesu  Christ,  and  in  the  other  respects  mentioned,  the 
Church  of  England  hath  retained  still  the  Sign  of  it  in  Baptism :  following 
therein  the  Primitive  and  Apostolical  Churches,  and  accounting  it  a  lawfiu 
outward  Ceremony  and  honourable  Badge,  whereby  the  Infant  is  dedicated 
to  the  service  of  him  that  died  upon  the  Cross,  as  by  the  words  used  in  the 
Book  of  Common  Prayer  it  may  appear. 

Lastly,  The  use  of  the  Sign  of  the  Cross  in  Baptism,  being  thus  pnrged 
from  all  Popish  Superstition  and  Error,  and  reduced  in  the  Church  of  England 
to  the  primary  Institution  of  it,  upon  those  true  Rules  of  Doctrine  concerning 
things  indifferent,  which  arc  consonant  to  the  Word  of  God,  and  the  judg- 
ments of  all  the  ancient  Fathers,  we  hold  it  the  part  of  eveiy  private  man, 
both  Minister  and  other,  reverently  to  retain  the  true  use  of  it  prescribed  by 
public  Authority,  considering  that  things  of  themselves  indifferent,  do  in  some 
sort  alter  their  natures,  when  they  are  either  commanded  or  foihidden  by  a 
lawful  Magistrate,  and  may  not  be  omitted  at  every  man's  pleasure  contrary 
to  the  Law,  when  they  be  commanded,  nor  used  wnen  they  are  prohibited. 
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MINISTERS,  THEIR  ORDINATION,  FUNCTION  AND 

CHARGE. 

31.  Four  solemn  times  appointed  for  the  making  of  Mituiten, 

Forasmuch  as  the  ancient  Fathers  of  the  Church,  led  by  example  of  the 
Apostles,  appointed  Prayers  and  Fasts  to  be  used  at  the  solemn  Ordering  of 
Ministers  ;  and  to  that  purpose  allotted  certain  times,  in  which  only  Saoed 
Orders  might  be  given  or  conferred :  We  following  their  holy  and  religioos 
example,  do  constitute  and  decree.  That  no  Deacons  or  Ministers  be  made 
and  ordained,  but  only  upon  the  Sundays  immediately  following  Jgunia 
guatuor  temporum^  commonly  called  Ember  week,  appointed  in  ancient  time 
for  Prayer  and  ¥a«t\ng  ^'^vvr^oaeY^  ^ot  V)ka  ^wsAft  ^\.^^%til  Inatitntion)  and 
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so  continued  at  this  day  in  the  Church  of  England :  and  that  this  be  done  in  Ministen, 
the  Catliedral  or  Parish  Church  where  the  Bishop  resideth,  and  in  the  time  Jni|J„' 
of  Divine  Service,  in  the  presence  not  only  of  the  Archdeacon,  but  of  the  Panctioa 
Dean  and  two  Prebendaries  at  the  least,  or  (if  they  shall  happen  by  any  «nd  Obarce* 
lawful  cause  to  be  let  or  hindered)  in  the  presence  of  four  other  grave  Persons, 
being  Masters  of  Arts  at  the  least,  and  allowed  for  Public  Preachers. 

32.  None  to  be  made  Deacon  ami  Minister  both  in  one  day. 

The  Office  of  Deacon  being  a  step  or  degree  to  the  Ministry,  according  to 
the  judgment  of  the  ancient  Fathers,  and  the  practice  of  the  Primitive 
Church ;  We  do  ordain  aud  appoint,  That  hereafter  no  Bishop  shall  make  any 
person,  of  what  Qualities  or  gifts  soever,  a  Deacon  and  a  Minister  both  to- 
gether upon  one  day ;  but  that  the  order  in  that  behalf  prescribed  In  the 
Book  of  making  and  consecrating  Bishops,  Priests  and  Deacons,  be  strictly 
observed.  Not  that  always  every  Deacon  should  be  kept  from  the  Ministry 
for  a  whole  year,  when  the  Bishop  shall  find  good  cause  to  the  contrary ; 
but  that  there  being  now  four  times  appointed  m  every  year  for  the  Ordi- 
nation of  Deacons  and  Ministers,  there  may  ever  be  some  time  of  trial  of 
their  behaviour  in  the  Office  of  Deacon,  before  they  be  admitted  to  the  Order 
of  Priesthood. 

33.  The  Titles  of  such  as  are  to  be  made  Ministers. 

It  hath  been  long  since  provided  by  many  Decrees  of  the  ancient  Fathers, 
that  none  should  be  admitted  either  Deacon  or  Priest,  who  had  not  furst  some 
certain  place  where  he  might  use  his  Function.  According  to  which  ex- 
amples we  do  ordain,  that  henceforth  no  person  shall  be  admitted  into  Sacred 
Orders,  except  he  shall  at  that  time  exhibit  to  the  Bishop,  of  whom  he  de- 
sireth  Imposition  of  hands,  a  Presentation  of  himself  to  some  Ecclesiastical 
Preferment  then  void  in  that  Diocese :  or  shall  bring  to  the  said  Bishop  a 
true  and  undoubted  Certificate,  that  either  he  is  provided  of  some  Church 
within  the  said  Diocese,  where  he  may  attend  the  Cure  of  Souls,  or  of  some 
Minister's  place  vacant,  either  in  the  Cathedral  Church  of  that  Diocese,  or  in 
some  other  Collegiate  Church  therein  also  situate,  where  he  may  execute  his 
ministry  :  or  that  he  is  a  Fellow,  or  in  right  as  a  Fellow,  or  to  be  a  Conduct 
or  Chaplain  in  some  College  in  Cambridge  or  Oxford :  or  except  he  be  a 
Master  of  Arts  of  five  years'  standing,  that  liveth  of  his  own  charge  in  either 
of  the  Universities :  or  except  by  the  Bishop  himself,  that  doth  Ordain  him 
Minister,  he  be  shortly  after  to  be  admitted  either  to  some  Benefice  or 
Curateship  then  void.  And  if  any  Bishop  shall  admit  any  person  into  the 
Ministry  that  hath  none  of  these  Titles,  as  is  aforesaid,  then  he  shall  keep  and 
maintain  him  with  all  things  necessary,  till  he  do  prefer  him  to  some  Eccle- 
siastical Living.  And  if  me  said  Bishop  shall  refuse  so  to  do,  he  shall  be 
suspended  by  the  Archbishop,  being  assisted  with  another  Bishop,  from  giving 
of  Orders  by  the  space  of  a  year. 

34.   The  Quality  of  such  as  are  to  be  made  Ministers. 

No  Bishop  shall  henceforth  admit  any  person  into  Sacred  Orders  which  is 
not  of  his  own  Diocese,  except  he  be  either  of  one  of  the  Universities  of  this 
Realm,  or  except  he  shall  bring  Letters  Dimissory  (so  tenned)  from  the 
Bishop  of  whose  Diocese  he  is,  and  desiring  to  be  a  Deacon,  is  three  and 
twenty  years  old,  and  to  be  a  Priest,  four  and  twenty  years  complete,  and 
hath  taken  some  Degree  of  School  in  either  of  the  said  Universities,  or  at  the 
least,  except  he  be  able  to  yield  an  account  of  his  Faith  in  Latin,  according 
to  the  Articles  of  Religion  approved  in  the  Synod  of  the  Bishops  and  Clerey 
of  this  Realm,  One  thousand  five  hundred  sixty  and  two,  and  to  confirm  the 
same  by  sufficient  Testimonies  out  of  the  Holy  Scriptures  :  and  except 
moreover,  he  shall  then  exhibit  Letters  Testimonial  of  his  good  Life  and 
Conversation,  under  the  Seal  of  some  College  of  Cambridge  or  Oxford,  where 
before  he  remained,  or  of  three  or  four  mvc  ministers,  together  with  the 
Subscription  and  Testimony  of  other  cremble  persons,  who  have  known  his 
life  and  behaviour  by  the  space  of  three  years  next  before. 

VOL.  IV.  ^         ^  T  T 
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35.  The  Examination  of  tuch  ai  are  to  be  made  Minitters. 

The  Bishop  before  he  admit  any  person  to  Holy  Orders,  ahaU  diligently 
examine  him  in  the  presence  of  those  Ministers  that  ahall  assiat  him  at  the 
Imposition  of  hands :  And  if  the  said  Bishop  have  any  lawful  Impediiiient, 
he  shall  cause  the  said  Ministers  carefully  to  examine  eveiv  auch  Person  so 
to  be  Ordered.  Provided  that  they  who  shall  assist  the  Bisnop  in  examining 
and  Laying  on  of  hands,  shall  be  of  his  Cathedral  Church,  if  they  may  con- 
veniently be  had,  or  other  sufficient  Preachers  of  the  aame  Dioceae,  to  the 
number  of  three  at  the  least :  And  if  any  Bishop  or  SufQragan  shall  admit  any 
to  Sacred  Orders,  who  is  not  so  qualified  and  examined,  as  before  we  have 
ordained,  the  Archbishop  ofhis  Province,  having  notice  thereof,  and  being 
assisted  therein  by  one  Bishop,  shall  suspend  the  said  Bishop  or  Sufiragan  so 
offending,  from  making  either  Deacons  or  Priests  for  tho  space  of  two  yean. 

36.  Subicription  required  o/tuch  as  are  to  be  made  MinUten. 

No  person  shall  hereafter  be  received  into  the  Ministry,  nor  either  by  In- 
stitution or  C!ollation,  admitted  to  any  Ecclesiastical  Living,  nor  suffered  to 
Preach,  to  Catechise,  or  to  be  a  Lecturer  or  Reader  of  Divinity  in  either 
University,  or  in  any  Cathedral  or  Collegiate  Church,  City  or  Market  Town, 
Parish  Church,  Chapel,  or  in  any  other  place  within  this  Realm,  except  he  be 
Licensed  cither  by  the  Archbishop,  or  by  the  Bishop  of  the  Diocese,  (where 
he  is  to  be  placed)  under  their  Hands  and  Seals,  or  hv  one  of  the  two  Uni- 
versities, under  their  Seal  likewise;  and  except  he  shall  first  subscribe  to 
these  three  Articles  following,  in  such  manner  and  sort  as  we  have  here 
appointed. 

1 .  That  the  King's  Majesty  under  God,  is  the  only  Supreme  Govemoor 
of  this  Realm,  and  of  all  other  His  Highnesses  Dominions  and  Countries,  as 
well  in  all  Spiritual  or  Ecclesiastical  things  or  causes,  as  Temporal,  and  that 
no  Foreign  Prince,  Person,  Prelate,  State  or  Potentate,  hath  or  ought  to  have 
any  Jurisdiction,  Power,  Superiority,  Preeminence  or  Authority,  Ecclesias- 
tical or  Spiritual,  within  His  Majesties  said  Realms,  Dominions  and  Countries. 

2.  That  the  Book  of  Common  Prayer,  and  oforderins;  of  Bishops,  Priests, 
and  Deacons,  contaiucth  in  it  nothing  contrary  to  the  ^\^rd  of  God,  and  that 
it  may  lawfully  so  be  used,  and  that  he  himself  will  use  the  Form  in  the  said 
Book  prescribed  in  Public  Prayer,  and  Administration  of  the  Sacraments,  and 
none  other. 

3.  That  he  allowcth  the  Book  of  Articles  of  Religion  agreed  upon  by  the 
Archbishops  and  Bishops  of  both  Provinces,  and  the  whole  Cleigy  in  the 
Convocation  holden  at  London  in  the  year  of  our  Lord  God,  One  thousand 
five  hundred  sixty  and  two ;  and  that  ho  acknowledgeth  all  and  every  the 
Articles  therein  contained,  being  in  number  Nine  and  thirty,  besides  the 
Ratification,  to  be  agreeable  to  the  Word  of  God. 

To  these  three  Articles  whosoever  will  subscribe,  he  shall  for  the  avoiding 
of  nil  ambiguities,  subscribe  in  this  order  and  form  of  words,  setting  down 
both  his  christian  and  simame,  viz.  **  J  N.  N.  (/o  willingli/  and  ex  animo,  sub- 
scribe to  these  three  Arliclts  above  mentioned^  and  to  all  things  that  arc  con- 
tained  in  them,'*  And  if  any  Bishop  shall  Ordain,  Admit  or  License  any,  as 
is  aforesaid,  Except  he  first  have  suoscribed  in  manner  and  form  as  here  we 
have  apjpointed,  he  shall  be  suspended  from  giving  of  Orders  and  Licences  to 
Preach  for  the  space  of  twelve  Months.  But  if  any  of  the  Universities  shall 
offend  therein,  we  leave  them  to  the  danger  of  the  Law,  and  his  Majesties 
Censure. 

37.  Subscription  before  the  Diocesan, 

None  Licensed,  as  is  aforesaid,  to  Preach,  Read,  Lecture,  or  Catechise, 
coming  to  reside  in  any  Diocese,  shall  be  permitted  there  to  Preach,  Read, 
Lecture,  Catechize  or  Minister  the  Sacraments,  or  to  execute  any  other 
Ecclesiastical  Function  (by  what  authority  soever  he  be  thereunto  aamittsd, 
unless  he  first  consent  and  subscribe  to  the  three  Articles  before  mentioned) 
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in  the  presence  of  the  Bishop  of  the  Diocese  wherein  he  is  to  Preach,  Read,  Miputen, 
Lecture,  Catechize,  or  Administer  the  Sacraments,  as  aforesaid.  Snailo«' 

38.  Revolters  after  Subscription  censured.  aod  C^rgt. 

If  any  Minister,  after  he  hath  once  subscribed  to  the  said  three  Articles, 
shall  omit  to  use  the  Form  of  Prayer,  or  any  of  the  Orders  or  Ceremonies 
prescribed  in  the  Communion  Book,  let  him  be  suspended :  and  if  after  a 
Month  he  do  not  reform  and  submit  himself,  let  him  be  Excommunicated : 
and  then  if  he  shall  not  submit  himself  within  the  space  of  another  Month, 
let  him  be  deposed  from  the  Ministry. 

39.  Cautions  for  Institution  of  Alinisters  into  Benefices. 

No  Bishop  shall  institute  any  to  a  Benefice  who  hath  been  Ordained  by 
an^  other  Bishop,  except  he  first  show  unto  him  his  Letters  of  Orders,  and 
bnng  him  a  sumcient  Testimony  of  his  former  good  life  and  behaviour,  if  the 
Bishop  shall  require  it :  and  lastly,  shall  appear  upon  due  examination  to  be 
worthy  of  his  Ministry. 

40.  An  Oath  against  Simony  at  Institution  into  Benefices. 

To  avoid  the  detestable  sin  of  Simony,  because  buying  and  selling  of  Spi- 
ritual and  Ecclesiastical  Functions,  Offices,  Promotions,  Dignities,  and 
Livings,  is  execrable  before  God;  therefore  the  Archbishop,  and  all  and 
every  Bishop  or  Bishops,  or  any  other  person  or  persons,  having  Authority 
to  Admit,  Institute,  Collate,  Instal,  or  to  confirm  the  Election  of  any  Arch- 
bishop, Bishop,  or  other  person  or  persons  to  any  Spuitual  or  Ecclesiastical 
Function,  Dignity,  Promotion,  Title,  Office,  Jurisdiction,  Place,  or  Benefice 
with  Cure,  or  without  Cure,  or  to  any  ^Ecclesiastical  Living  whatsoever,  shall 
before  eveiy  such  Admission,  Institution,  Collation,  Installation,  or  Con- 
firmation 01  Election,  respectively  minister  to  every  person  hereafter  to  be 
Admitted,  Instituted,  Collated,  Installed,  or  Confirmed  in  or  to  any  Arch- 
bishopric, Bishopric,  or  other  Spiritual  or  Ecclesiastical  Function,  Dignity, 
Promotion,  Title,  Office,  Jurisdiction,  Place,  or  Benefice  with  Cure,  or  with- 
out Cure,  or  in  or  to  any  Ecclesiastical  Living  whatsoever,  this  Oath  in 
manner  and  form  following,  the  same  to  be  taken  by  every  one  whom  it  con- 
cemeth  in  his  own  person,  and  not  by  a  Proctor :  "  1  N.  N.  cib  swear,  That  I 
have  made  no  Simoniacal  pai/ment,  contract  or  promise,  directly  or  indirectly, 
by  myself  or  by  any  other  to  my  knowledge,  or  with  my  consent,  to  any  person 
or  persons  whatsoever,  for  or  concerning  the  procuring  and  obtaining  of  this 
Ecclesiastical  Dignity,  Place,  Preferment,  Office  or  Living,  (respectively  and 
particularly  naming  the  same  whereunto  he  is  to  be  Admittea,  Instituted, 
Collated,  Installed  or  Confirmed,)  nor  will  at  any  time  hereafter  perform  or 
satisfy  any  such  kind  of  payment,  contract  or  promise  made  by  any  ot/ier  with' 
out  my  knowledge  or  consent :  So  help  me  God,  through  Jesus  Christ.** 

41.  Licences  for  Plurality  of  Benefices  limited,  and  Residence  enjoined. 

No  Licence  or  Dispensation  for  the  keeping  of  more  Benefices  with  Cure 
than  one,  shall  be  granted  to  any,  but  such  only  as  shall  be  tliought  very 
well  worthy  for  his  Learning,  and  very  well  able  and  sufficient  to  £scharge 
his  duty,  that  is,  who  shall  have  taken  the  Degree  of  a  Master  of  Arts,  at 
the  least  in  one  of  the  Universities  of  this  Realm,  and  be  a  public  and 
sufficient  Preacher  Licensed.  Provided  alwa3rs,  That  he  be  by  a  good  and 
sufficient  caution  bound  to  make  his  personal  Residence  in  each  his  said 
Benefices  for  some  reasonable  time  in  every  year:  And  that  the  said  Bene- 
fices be  not  more  than  thirty  miles  distant  asunder :  and  lastly,  that  he  have 
under  him  in  the  Benefice  where  be  doth,  not  reside,  a  Preacher  lawfully  al- 
lowed, that  is  able  sufficiently  to  teach  and  instruct  the  people. 

42.  Residence  of  Deans  in  their  Churches. 
Every  Dean,  Master  or  Warden,  or  chief  Governour  of  any  Cathedral  or 
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Collegiate  Church,  shall  be  resident  in  the  said  Cathedral  or  CoUegnte 
Church  fourscore  and  ten  days,  Coniunctim  or  Divisim  in  erery  year 
at  the  least,  and  then  shall  continue  there  in  Preacliing  the  Word  of  God, 
and  keeping  good  Hospitality,  except  he  shall  be  otherwise  let  with 
weighty  and  urgent  causes  to  be  approved  by  the  Bishop  of  the  Diocese,  or  in 
any  other  lawful  sort  dispensed  with.  And  when  he  ia  present,  he,  with  the 
rest  of  the  Canons  or  Prebendaries  resident,  shall  take  special  care  that  the 
Statutes  and  laudable  Customs  of  their  Church  (not  being  contranr  to  the 
Word  of  God,  or  Prerogative  Royal)  the  Statutes  of  this  Realm  being  in 
force  concerning  Ecclesiastical  Oraer,  and  all  other  Constitutions  now  set 
forth  and  Confirmed  by  his  Majesties  Authority,  and  such  as  shall  be  law- 
fully enjoined  bv  the  Bishop  of  the  Diocese,  in  his  Visitation,  according  to 
the  Statutes  and  Customs  of  the  same  Church,  or  the  EcclesiasticBl  Laws  of 
this  Realm,  be  diligently  observed,  and  that  the  Petty  Canons,  Vicars  Choral, 
and  other  Ministers  of  their  Church,  be  uiged  to  the  study  of  the  Holy 
Scriptures ;  and  every  one  of  them  to  have  the  New  Testament  not  only  in 
English,  but  also  in  Latin. 

43.  Dians  and  Prebcnduriet  to  Preach  during  their  Residence, 

The  Dean,  Master,  Warden  or  chief  Govemour,  Prebendaries  and  Canons, 
in  every  Cathedral  and  Collegiate  Church,  shall  not  only  Preach  there  in 
their  own  persons,  so  often  as  they  are  bound  by  Law,  Statute,  Ordinance,  or 
Custom,  but  shall  likewise  Preach  in  other  Churches  of  the  same  Diocese 
where  they  are  Resident,  and  especially  in  those  places  whence  they  or  their 
Church  receive  any  yearly  Rents  or  Profits.  And  in  case  they  themselves 
be  sick,  or  lawfully  absent,  they  shall  substitute  such  licensed  Preachers  to 
supply  their  turns,  as  by  the  Bishop  of  the  Diocese  shall  be  thought  meet  to 
Preach  in  Cathedral  Churches.  And  if  any  otherwise  neglect  or  omit  to 
supply  his  course,  as  is  aforesaid,  the  Offendor  shall  be  punished  by  the 
Bishop,  or  by  him  or  them  to  whom  the  Jurisdiction  of  that  Church  af/pet- 
taineth,  according  to  the  quality  of  the  Offence. 

44.  Prebendariei  to  be  Resident  upon  their  Benefices. 

No  Prebendaries  nor  Conons  in  Cathedral  or  Collegiate  Churches, 
liaving  one  or  more  Benefices  with  Cure  (and  not  being  Residentiarics  in  the 
same  Cathedral  or  Collegiate  Churches)  shall  under  colour  of  their  said 
Prebends,  absent  themselves  from  their  Benefices  with  Cure  above  the  space 
of  one  Month  in  the  year,  unless  it  be  for  some  urgent  cause,  and  certain 
time  to  be  allowed  by  the  Bishop  of  the  Diocese.  And  such  of  the  said 
Canons  and  Prebendaries  as  by  the  Ordinances  of  the  Cathedral  or  Collegiate 
Churches  do  stand  bound  to  be  Resident  in  the  same,  shall  so  among  them- 
selves sort  and  proportion  the  times  of  the  year,  concerning  Residence  to  be 
kept  in  the  said  Churches,  as  that  some  of  them  olways  shall  be  personally 
Resident  there  :  and  that  all  those  who  be,  or  shall  be  Residentianes  in  any 
Cathedral  or  Collegiate  Church,  shall  after  the  days  of  their  Residenc}',  ap- 
pointed by  their  local  Statutes  or  Customs  expired,  presently  repair  to  their 
Benefices,  or  some  one  of  them,  or  to  some  other  charge  where  the  Law  re- 
quireth  their  presence,  there  to  discharge  their  Duties  according  to  the  Laws 
in  that  case  provided.  And  the  Bishop  of  the  Diocese  shall  see  the  same  to 
be  duly  performed  and  put  in  execution. 

45.   Beneficed  Preachers  being  Resident  upon  their  Livings,  to  Preach 

every  Sunday, 

Every  Beneficed  Man  allowed  to  be  a  Preacher,  and  Residing  on  his  Bene- 
fice, having  no  lawful  Impediment,  shall  in  his  own  Cure,  or  in  some  other 
Church  or  Chapel  where  he  may  conveniently,  near  adjoining,  (where  no 
Preacher  is,)  Preach  one  Sermon  every  Sunday  of  the  year,  wherein  he  shall 
soberly  and  sincerely  divide  the  Word  of  truth,  to  the  glory  of  God,  and  to 
the  best  edification  of  the  People. 
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46.  Beneficed  Men,  not  Preachers,  to  procure  Monthly  Sermons,  MinUten, 

Every  Beneficed  Man,  not  allowed  to  be  a  Preacher,  shall  procure  Sermons  diutlon/ 
to  be  Preached  in  his  Cure  once  in  every  Month  at  the  least,  by  Preachers  P"»««lon 
lawfully  Licensed,  if  his  Living,  in  the  ju<^ent  of  the  Ordinary,  will  be  *°*'  ^''*^*' 
able  to  bear  it.     And  upon  every  Sunday,  when  there  shall  not  be  a  Sermon 
preached  in  his  Cure,  he  or  his  Curate  shall  read  some  one  of  the  Homilies 
prescribed,  or  to  be  prescribed  by  Authority,  to  the  intents  aforesaid. 

47.  Absence  of  Beneficed  Men  to  he  supplied  by  Curates  that  are  allowed 

Preachers. 

Every  Beneficed  Man  Licensed  by  the  Laws  of  this  Realm,  upon  urgent 
occasions  of  other  service,  not  to  reside  upon  his  Benefice,  shall  cause  his 
Cure  to  be  supplied  by  a  Curate  that  is  a  sufficient  and  Licensed  Preacher, 
if  the  worth  of  the  Benefice  will  bear  it.  But  whosoever  hath  two  Benefices, 
shall  maintain  a  Preacher  Licensed,  in  the  Benefice  where  he  doth  not  reside, 
except  he  Preach  himself  at  both  of  them  usually. 

48.  None  to  be  Curates  but  allowed  by  the  Bishop, 

No  Curate  or  Minister  shall  be  permitted  to  serve  in  any  place,  without 
Examination  and  Admission  of  the  Bishop  of  the  Diocese  or  Ordinary  of  the 
place  having  Episcopal  Jurisdiction,  in  Writing  under  his  Hand  and  Seal, 
having  respect  to  the  greatness  of  the  Cure,  and  meetness  of  the  party.  And 
the  said  Curates  and  Ministers,  if  they  remove  from  one  Diocese  to  another, 
shall  not  be  by  any  means  admitted  to  serve  without  Testimony  of  the  Bishop 
of  the  Diocese,  or  Ordinary  of  the  place  as  aforesaid,  whence  they  came,  in 
writing,  of  their  honesty,  ability,  and  conformity  to  the  Ecclesiastical  Laws  of 
the  Church  of  England.  Nor  any  shall  serve  more  than  one  Church  or 
Chapel  upon  one  day,  except  that  Chapel  be  a  member  of  the  Parish  Church, 
or  united  thereunto  :  and  unless  the  said  Church  or  Chapel,  where  such 
a  Minister  shall  serve  in  two  places,  be  not  able  in  the  judgment  of  the 
Bishop  or  Ordinary,  as  aforesaid,  to  maintain  a  Curate. 

49.  Ministers,  not  allowed  Preachers,  may  not  Expound, 

No  person  whatsoever  not  examined  and  approved  by  the  Bishop  of  the 
Diocese,  or  not  Licensed,  as  is  aforesaid,  for  a  sufficient  or  convenient 
Preacher,  shall  take  upon  him  to  Expound  in  his  own  Cure  or  elsewhere,  any 
Scripture  or  Matter  of  Doctrine,  but  shall  only  study  to  read  plainly  and 
aptly  (without  glossing  or  adding)  the  Homilies  alreadv  set  forth,  or  here- 
after to  be  published  by  lawful  Authority,  for  the  connrmation  of  the  true 
Faith,  and  for  the  good  instruction  and  edification  of  the  people. 

50.  Strangers  not  admitted  to  Preach,  without  showing  their  Licence. 

Neither  the  Minister,  Churchwardens,  nor  any  other  Officers  of  the  Church, 
shall  suffer  any  Man  to  preach  within  their  Churches  or  Chapels,  but  such  as 
by  showing  their  Licence  to  Preach,  shall  appear  unto  them  to  be  sufficiently 
authorized  thereunto,  as  is  aforesaid. 

51.  Strangers  not  admitted  to  Preach  in  Cathedral  Churches  without 

sufficient  Authority, 

The  Deans,  Presidents,  and  Residentiaries  of  any  Cathedral  or  Collegiate 
Church,  shall  suffer  no  Stranger  to  preach  unto  the  people  in  their  Churches, 
except  they  be  allowed  by  the  Archbishop  of  the  Province,  or  by  the  Bishop 
of  the  same  Diocese,  or  by  either  of  the  Universities.  And  if  any  in  his 
Sermon  shall  publish  any  Doctrine,  eitlier  strange  or  disagreeing  from  the 
Word  of  God,  or  from  any  of  tlie  Articles  of  Religion  agreed  upon  in  the 
Convocation  House,  Anno  1562,  or  from  the  Book  of  Common  Prayers,  the 
Dean  or  the  Residents  shall  by  their  Letters  subscribed  with  some  of  their 
Hands  that  heard  him,  so  soon  as  mav  be,  give  notice  of  the  same  to  the 
Bishop  of  the  Diocese,  that  he  may  aetermme  the  Matter,  and  take  such 
Order  therein  as  he  shall  think  convenient. 
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52.  The  Names  of  Strange  Preachers  to  be  noted  in  a  BooJir. 

That  the  Bishop  may  understand  (if  occasion  so  require)  wbat  Sennoos  are 
made  in  every  Church  of  his  Diocese,  and  who  presume  to  I^vach  witlioot 
Licence,  the  Churchwardens  and  Sidemcn  shall  see  that  the  Names  of  sD 
Preachers  which  come  to  their  Cliureh  from  any  other  place,  be  noted  io  t 
Book,  which  they  shall  have  ready,  for  that  purpose :  wherein  erery  Ptescher 
Hhall  suhscribc  his  name,  the  day  when  he  Preached,  and  the  Name  of  the 
Bishop  of  whom  he  had  Licence  to  Preach. 

.)3.  No  Public  Oppotition  between  Preachers. 

If  any  Preacher  shall  in  the  Pulpit  particularly,  or  namely  of  purpose,  is^ 
pugn  or  confute  any  Doctrine  delivered  by  any  other  Preacher  m  the  ssme 
Church,  or  in  any  Church  near  adjoining,  before  he  hath  acquainted  tiie 
Bishop  of  the  Diocese  therewith,  and  received  order  from  him  what  to  do  in 
tlmt  case,  because  upon  such  public  dissenting  and  contradicting,  there  may 
grow  much  oftencc  and  disquietness  unto  the  people  :  the  Churchwardens  or 
Party  grieved,  shall  forthwith  signify  the  same  to  the  said  Bishop,  and  not 
suftl*r  the  said  Preacher  any  more  to  occupy  that  place  which  be  hath  once 
uhuRcd,  except  he  faithfully  promise  to  forbear  all  such  matter  of  Contenlacm 
in  the  Churcli,  until  the  Bishop  hath  taken  further  Order  therein :  who  shall 
with  all  convenient  speed  so  proceed  therein,  that  public  Satisfaction  may  be 
made  in  the  Congregation  where  the  offence  was  given.  Provided,  That  if 
cither  of  the  Parties  offending  do  appeal,  he  shall  not  be  suffered  to  preach 
pf.ndente  lite, 

54.  The  Livaiccs  qf  Preachers  refusing  Conformittff  io  be  void. 

If  nny  man  Licensed  heretofore  to  Preach,  by  any  Archbishop,  Blahq>,  or 
by  either  of  the  Universities,  shall  at  any  time  from  henceforth  refuse  to 
conform  himself  to  the  Laws,  Ordinances,  and  Rites  Ecclesiastical  established 
in  the  Churcli  of  England,  he  shall  be  admonished  by  the  Bishop  of  tbe 
Diocese  ur  Ordinary  of  the  Place,  to  submit  himself  to  the  use  and  due  ex- 
ercise of  the  same.  And  if  afler  such  admonition,  he  do  not  conform  himself 
within  the  space  of  one  Month,  We  determine  and  decree,  That  the  Licence 
of  every  sucti  Preacher  shall  thereupon  be  utterly  void  and  of  none  effect. 

55.  2'hc  Form  of  a  Prayer  to  he  used  by  all  Preachers  before  their  Sermons, 

Before  all  Sermons,  Lectures  and  Homilies,  the  Preachers  and  Ministen 
shall  move  the  jicople  to  join  with  them  in  Prayer,  in  this  form,  or  to  this 
cflect,  as  briefly  as  conveniently  they  may.  Ye  shall  pray  for  Christ's  Holy 
Catholic  Church,  that  is,  for  the  whole  Congregation  of  Christian  People  di»- 
pci*sed  throughout  the  whole  World,  and  especially  for  the  Churches  of 
England,  Scotland  and  Ireland.  And  herein  I  require  you  most  especially 
to  pray  for  the  King's  most  Excellent  Majesty,  Our  Sovereign  Lord  James, 
Kiiiju'  of  England,  Scotland,  France,  and  Ireland,  Defender  of  the  Faith,  and 
Supreme  Governonr  in  these  His  Realms,  and  all  other  His  Dominions  and 
Countries,  over  all  Persons,  in  all  Causes,  as  well  Ecclesiastical  as  Temporal 
Ye  shall  also  pray  for  our  gracious  Queen  Anne,  the  Noble  Prince  Henry, 
and  the  v(?st  of  the  King  and  Queen's  Royal  Issue.  Ye  shall  also  pray  for 
the  Ministers  of  God's  holy  Word  and  Sacraments,  as  well  Archbishops  and 
Bishops,  as  oth(r  Pastors  and  Ciu-ates.  Ye  shall  also  pray  for  the  King's 
most  lionourablo  Council,  and  for  all  the  Nobility  and  Magistrates  of  this 
Realm,  that  all  and  every  of  these  in  their  several  Callings,  may  sen-e  truly 
and  painfully  to  the  glory  of  God,  and  the  edifying  and  well  governing  of  his 
peo])lc,  remembering  the  Account  that  they  nmst  make.  Also  ye  sh^I  pray 
for  tbe  whole  Commons  of  this  Realm,  that  they  moy  live  in  the  tnie  raith 
and  fear  of  (iod,  in  bumble  obedience  to  the  King  and  brotherly  charity  one 
to  another.  Finally,  let  us  praise  God  for  all  those  which  are  deported  out  of 
this  life  in  the  faith  of  Christ,  and  pray  unto  God  that  we  may  have  grace 
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to  direct  our  lives  afler  their  good  Example :  that  this  life  ended,  we  may  MinUtera, 
be  made  partakers  with  them  of  the  glorious  Resurrection  in  the  life  ever-  d^jJJiiSJf' 
lasting ;  always  concluding  with  the  Lord's  Prayer.  FnncUoB 

and  Gharfe. 

56.  Preachers  and  Lecturers  to  read  Divine  Service,  and  administer  the 

Sacraments  twice  a  year  at  the  least. 

Every  Minister  being  possessed  of  a  Benefice  that  hath  Cure  and  Charge 
of  Souls,  although  he  chiefly  attend  to  Preaching,  and  hath  a  Curate  under 
him  to  execute  the  other  Duties  which  are  to  be  performed  for  him  in  the 
Church,  and  likewise  every  other  Stipendiary  Preacher  that  readeth  any 
Lecture,  or  Catechizeth,  or  Preacheth  in  any  Church  or  Chapel,  shall  twice 
at  the  least  every  year  read  himself  the  Divine  Service,  upon  two  several 
Sundays  publicly,  and  at  the  usual  times,  both  in  the  Forenoon  and  Afternoon, 
in  the  Church  which  he  so  possesseth,  or  where  he  Readeth,  Catechizeth  or 
Preacheth,  as  is  aforesaid,  and  shall  likewise  as  often  in  every  year  Admi- 
nister the  Sacraments  of  Baptism  (if  there  be  any  to  be  baptized)  and  of  the 
Lord's  Supper,  in  such  manner  and  form,  and  with  the  observation  of  all 
such  Rites  and  Ceremonies  as  are  prescribed  by  the  Book  of  Common  Prayer 
in  that  behalf:  which  if  he  do  not  accordingly  perform,  then  shall  he  that  is 
possessed  of  a  Benefice  (as  before)  be  suspended :  and  he  that  is  but  a 
Reader,  Preacher,  or  Catechizer,  be  removed  from  his  place  by  the  Bishop  of 
the  Diocese,  until  he  or  they  shall  submit  themselves  to  perform  all  the  said 
Duties,  in  such  manner  and  sort  as  before  is  prescribed. 

57.  The  Sacraments  not  to  he  refused  at  the  hands  of  Vnpreaching  Ministers* 

Whereas  divers  persons  seduced  by  &lse  Teachers,  do  refUse  to  have  their 
children  Baptized  by  a  Minister  that  is  no  Preacher,  and  to  receive  the  Holy 
Communion  at  his  Lands  in  the  same  respect,  as  though  the  virtue  of  those 
Sacraments  did  depend  upon  his  ability  to  Preach:  Forasmuch  as  the 
Doctrine  both  of  Baptism  and  of  the  Lord  s  Supper  is  so  sufficiently  set  down 
in  the  Book  of  Common  Prayer  to  be  used  at  the  Administration  of  the  said 
Sacraments,  as  nothing  can  be  added  unto  it  that  is  material  and  necessary : 
We  do  require  and  charge  every  such  person  seduced  as  aforesaid,  to  reform 
that  their  wilfulness,  and  to  submit  himself  to  the  Order  of  the  Church  in  that 
behalf,  both  the  said  Sacraments  being  equally  effectual,  whether  they  be 
ministered  by  a  Minister  that  is  no  Preacher,  or  by  one  that  is  a  Preacher. 
And  if  any  hereafter  shall  oflend  herein,  or  leave  their  own  Parish  Churches 
in  that  respect,  and  communicate,  or  cause  their  Children  to  be  Baptized  in 
other  Parishes  abroad,  and  will  not  be  moved  thereby  to  reform  tnat  their 
Error  and  unlawful  course :  Let  them  be  presented  to  the  Ordinary  of  the 
place  by  the  Minister,  Churchwardens,  and  Sidemen  or  Questmen  of  the 
Parishes  where  they  dwell,  and  there  receive  such  punishment  by  Ecclesias- 
tical Censures,  as  such  Obstinacy  doth  worthily  deserve :  that  is,  Let  them 
(persisting  in  their  wilfulness)  be  Su^nded,  and  then  after  a  Month's  fUr- 
ttier  Obstinacy  Excommunicated.  And  likewise,  if  any  Parson,  Vicar  or 
Curate,  shall  after  the  publishing  hereof,  either  receive  to  the  Communion  any 
such  persons  which  are  not  of  his  own  Church  and  Parish)  or  shall  Baptise 
any  of  their  Children,  thereby  strengthening  them  in  their  said  Errors :  Let 
him  be  suspended,  and  not  released  Siereof,  until  he  do  faithfully  promise  that 
he  will  not  afterwards  ofiend  therein. 

58.  Ministers  reading  Divine  Service f  and  Administering  the  Sacraments, 
to  wear  Surplices^  and  Graduates  therewithal  Hoods, 

Every  Minister  saying  the  Public  Prayers,  or  ministering  the  Sacraments, 
or  other  Rites  of  the  Qiurch,  shall  wear  a  comely  Surplice  with  sleeves,  to 
be  provided  at  the  charge  of  the  Parish.  And  if  any  Question  arise  touching 
the  Matter,  Decency  or  Comeliness  thereof,  the  same  shall  be  decided  by  the 
discretion  of  the  Ordinary.  Fur^ermore,  Rich  Ministers,  as  are  Graduates, 
shall  wear  upon  their  Surplices  at  such  times,  such  Hoods  as  by  the  Orders 
of  the  Universities  are  agreeable  to  their  Degrees,  which  no  Minister  shall 
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wear  (being  no  Graduate)  under  pain  of  suspension.  Notwithstanding  it 
shall  be  lawAil  for  such  Ministers  as  are  not  Graduates,  to  wear  upon  their 
Surplices,  instead  of  Hoods,  some  decent  Tippet  of  Black,  so  it  be  not  Silk. 

59.  Minisiers  to  Catechize  every  Sunday. 

Every  Parson,  Vicar  or  Curate,  upon  every  Sunday  and  Holiday  before 
Evening  Prayer,  shall  for  half  an  hour  or  more,  examine  and  instntcC  the 
Youth  and  ienorant  Persons  of  his  Parish  in  the  Ten  Commandments,  the 
Articles  of  the  Belief,  and  in  the  Lord's  Prayer :  and  shall  diligently  hear, 
instruct,  and  teach  them  the  Catechism  set  forth  in  the  Book  of  Common 
Prayer.  And  all  Fathers,  Mothers,  Masters  and  Mistresses,  shall  cause  their 
Children,  Servants,  and  Apprentices,  which  have  not  learned  the  Catechism, 
to  come  to  the  Church  at  the  time  appointed,  obediently  to  hear,  and  to  be 
ordered  by  the  Minister  until  they  have  learned  the  same.  And  if  any 
Minister  neglect  his  duty  herein,  let  him  be  sharply  reproved  upon  the  first 
Complaint,  and  true  Notice  thereof  given  to  the  bishop  or  Ordinary  of  the 

f>lace.  If  afler  submitting  himself,  he  shall  willinglv  offend  therein  agam, 
et  him  be  suspended.  If  so  the  third  time,  there  Mmg  little  hope  that  he 
will  be  therein  reformed,  then  Excommunicated,  and  so  remain  until  he  will 
be  reformed.  And  likewise,  if  any  of  the  said  Fathers,  Mothers,  Masters  or 
Mistresses,  Children,  Servants,  or  Apprentices  shall  neglect  their  Duties,  as 
the  one  sort  in  not  causing  them  to  come,  and  the  other  in  refusing  to  learn 
as  aforesaid :  Let  them  be  Suspended  by  their  Ordinaries  (if  they  be  not 
Children),  and  if  they  so  persist  by  the  space  of  a  Month,  then  let  them  be 
Excommunicated. 

60.  Confirmation  to  he  performed  once  in  three  Years* 

Forasmuch  as  it  hath  been  a  solemn,  ancient  and  laudable  Custom  in  the 
Church  of  God,  continued  from  the  Apostles*  times,  that  all  Bishops  should 
lay  their  Hands  upon  Children  baptized  and  instructed  in  the  Catechism  of 
Christian  Religion,  praying  over  them,  and  blessing  them,  which  we  com- 
monly call  Confirmation,  and  that  this  holy  Action  hath  been  accustomed  in 
the  Church  in  former  Ases,  to  be  performed  in  the  Bishop's  Visitation  everv 
third  year :  We  will  and  appoint,  that  every  Bishop  or  his  Suffragan,  in  his 
accustomed  Visitation,  do  in  his  own  person  carefully  observe  the  said 
Custom.  And  if  in  that  year,  by  reason  of  some  Infirmity,  he  be  not  aUe 
personally  to  Visit,  then  he  shall  not  omit  the  execution  of  that  Duty  of 
Confirmation  the  next  year  after,  as  he  may  conveniently. 

61 .  Ministers  to  prepare  Children  for  Confirmation. 

Every  Minister  that  hath  Cure  and  Charge  of  Souls,  for  the  better  accom- 
plishing of  the  Orders  prescribed  in  the  Book  of  Common  Prayer  concerning 
Confirmation,  shall  take  especial  Care  as  that  none  shall  be  presented  to  the 
Bishop  for  him  to  lay  his  Hands  upon,  but  such  as  can  render  an  account  of 
their  Faith  according  to  the  Catechism  in  the  said  Book  contained.  And 
when  the  Bishop  shall  assign  any  time  for  the  performance  of  that  part  of  his 
Duty,  every  such  Minister  shaU  use  his  best  endeavour  to  prepare  and  make 
able,  and  likewise  to  procure  as  many  as  he  can  to  be  then  brought,  and  by 
the  Bishop  to  be  confirmed. 

62.  Ministers  not  to  Marry  any  Persons  without  Banns  or  Licence. 

No  Minister  upon  pain  of  suspension  per  triennium  ipso  facto,  shall  cele- 
brate Matrimony  between  any  Persons  without  a  Faculty  or  Licence  granted 
by  some  of  the  Persons  in  these  our  Constitutions  expressed,  except  the 
Banns  of  Matrimony  have  been  first  Published  three  several  Sundays  or 
Holydays  in  the  time  of  Divine  Service  in  the  Parish  Churches  and  Cliapels 
where  the  said  Parties  dwell  according  to  the  Book  of  Common  Prayer. 
Neither  shall  any  Minister  upon  the  like  pain,  under  any  pretence  whatsoever, 
join  any  Persons  so  Licensed  in  Marriage  at  anv  unseasonable  times,  but 
only  between  the  hours  of  eight  and  twelve  in  the  ForeDOon,  nor  in  any 
private  place,  but  evlhei  m  tbe  said  Churches  or  Chapels  where  one  of  tiiem 
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dwelleth,  and  likewise  in  time  of  Divine  Service :  Nor  when  Banns  are  thrice  MioUiert, 
asked  (and  no  Licence  in  that  respect  necessary)  before  the  Parents  or  Go-  ^^0,(100' 
vemors  of  the  Parties  to  be  married,  being  under  the  Age  of  twenty  and  one  Fanetlon 
years,  shall  either  personally,  or  by  sufficient  Testimony,  signify  to  him  their  "»<*  Charge. 
Consents  given  to  the  said  Marriage. 

63.  Ministers  of  Exempt  Churches,  not  to  Many  without  Banns  or  Licence, 

Every  Minister  who  shall  hereafter  celebrate  Marriage  between  anv  Per- 
sons contrary  to  our  said  Constitutions,  or  any  part  of  uiem  under  colour  of 
any  peculiar  Liberty  or  Privilege  claimed  to  appertain  to  certain  Churches 
and  Chapels,  shsdl  be  suspended  per  triennium,  by  the  Ordinary  of  the  place 
where  the  offence  shall  be  committed.  And  if  any  such  Minister  shall  after- 
wards remove  from  the  place  where  he  hath  committed  that  Fault  before  he 
be  suspended,  as  is  aforesaid,  then  shall  the  Bishop  of  the  Diocese  or  Ordinary 
of  the  place  where  he  remaineth,  upon  Certificate  under  the  Hand  and  Seal 
of  the  other  Ordinary,  from  whose  Jurisdiction  he  removed,  execute  thi^t 
Censure  upon  him. 

64.  Ministers  solemnly  to  bid  Holt/days, 

Every  Parson,  Vicar  or  Curate  shall  in  his  several  Chaise  declare  to  the 
People,  every  Sunday,  at  the  time  appointed  in  the  Communion  Book, 
whether  there  be  any  Holvdays  or  Fasting-days  the  Week  following.  And 
if  anv  do  hereafter  wittingly  ofiend  herein,  and  being  once  admonished  thereof 
by  his  Ordinary,  shall  again  omit  that  Duty,  let  him  be  censured  according  to 
Law,  until  he  submit  himself  to  the  due  performance  of  it 

65.  Ministers  solemnly  to  denounce  Recusants  and  Excommunicates, 

All  Ordinaries  shall  in  their  several  Jurisdictions  carefully  see  and  give 
order,  that  as  well  those  who  for  obstinate  refusing  to  frequent  Divine  Service 
established  by  Public  Authority  within  this  Realm  of  England,  as  those  also 
(especially  of  the  better  sort  and  condition)  who  for  notorious  Contumacy  or 
other  notable  Crimes  stand  lawfully  Excommunicate,  (unless  within  three 
Months  immediately  after  the  said  Sentence  of  Excommunication  pronounced 
against  them,  they  reform  themselves,  and  obtain  the  benefit  of  Absolution), 
be  every  six  Months  ensuing,  as  well  in  the  Parish  Church  as  in  the  Cathe- 
dral Church  of  the  Diocese  in  which  they  remain,  by  the  Minister  openly  in 
time  of  Divine  Service  upon  some  Sundav,  denounced  and  declared  Excom- 
municate, that  others  may  be  thereby  both  admonished  to  refrain  their  Com- 
pany and  Society,  and  excited  the  rather  to  procure  out  a  writ  De  Excom- 
municato capiendo,  thereby  to  bring  and  reduce  them  into  due  Order  and 
Obedience.  Likewise  the  Register  of  every  Ecclesiastical  Court,  shall  yearly 
between  Michaelmas  and  Christmas,  duly  certify  the  Archbbhop  of  the 
Province  of  all  and  singular  the  Premises  aforesaid. 

66.  Mitiisters  to  confer  with  Recusants, 

Every  Minister  beine  a  Preacher,  and  having  any  Popish  Recusant  or  Recu- 
sants in  his  Parish,  and  thought  fit  by  the  Bishop  of  the  Diocese,  shall  labour 
diligently  with  them  fVom  time  to  time,  thereby  to  reclaim  them  from  their 
Errors.  And  if  he  be  no  Preacher,  or  not  such  a  Preacher,  then  he  shall  pro- 
cure, if  he  can  possibly,  some  that  are  Preachers  so  qualified,  to  take  pains  with 
them  for  that  purpose.  If  he  can  procure  none,  Uien  he  shall  inform  the 
Bishop  of  the  Diocese  thereof,  who  shall  not  only  appoint  some  neighbour 
Preacher  or  Preachers  adjoining  to  take  diat  labour  upon  them,  but  himself 
also  (as  his  important  affairs  wm  permit  him)  shall  use  his  best  endeavour  by 
instruction,  persuasion,  and  all  good  means  he  can  devise,  to  reclaim  both  them 
and  all  other  within  his  Diocese  so  affected. 

67.  Miniitert  to  Visit  the  Sick. 

When  any  person  is  dangeroudY  tick  in  any  Parish,  the  Minister  or  Curate 
(having  knowledge  thereof),  shall  resort  onto  him  or  her  (if  Uie  Diieaae  be 
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not  known,  or  probably  suspected  to  be  infections)  to  initract  and  eomfbrt 
tbem  in  their  distress,  according  to  tbe  Order  of  the  Communion  Book,  if  be 
be  no  Preacher :  or  if  he  be  a  Preacher,  then  as  he  shall  think  moat  needfitl 
and  convenient  And  when  any  is  passing  out  of  this  life,  a  Bell  shaH  be 
tolled,  and  the  Minister  shall  not  then  slack  to  do  his  last  duty.  And  after 
the  parties  death  (if  it  so  fall  out)  there  shall  be  rung  no  more  but  one  short 
Peal,  and  one  other  before  the  Burial,  and  one  other  after  the  Burial. 

68.  Ministen  not  to  reftue  to  ChrUten  or  Bury, 

No  Minister  shall  ref\ise  or  delay  to  Christen  any  Child  according  to  the 
Form  of  the  Book  of  Common  Prayer,  that  is  brougnt  to  the  Church  to  him 
upon  Sundays  or  Holydays,  to  be  Christened,  or  to  Bury  any  Corpee  that  is 
brought  to  the  Church  or  Churchyard  (convenient  warning  being  giren 
him  thereof  before)  in  such  manner  and  form  as  is  prescribed  in  tbe  said 
Book  of  Common  Prayer.  And  if  he  shall  refUse  to  Christen  the  one  or 
Bury  the  other,  except  the  party  deceased  were  denounced  Excommunicated 
Majori  Excommunicatione^  for  some  grievous  and  notorious  crime  (and  no 
man  able  to  testify  of  his  repentance),  he  shall  be  suspended  by  the  Bishop 
of  the  Diocese  ^m  his  Ministry  by  tne  space  of  three  Montfis. 

69.  Miniiters  not  to  defer  ChrUfening,  if  the  Child  be  in  danger. 

If  anv  Minister  being  duly,  without  any  manner  of  coUusion,  informed  of 
the  weaKness  and  danger  of  death  of  any  Infant  Unbaptised  in  his  Ftrish, 
and  thereupon  desired  to  go  or  come  to  the  place  where  the  said  Infant  re- 
maineth,  to  Baptize  the  same,  shall  either  wilfully  refuse  so  to  do,  or  of 
purpose,  or  of  gross  negligence  shall  so  defer  the  time,  as  when  he  might 
conveniently  have  resortea  to  the  place,  and  have  Baptized  the  said  Infant, 
it  dieth  through  such  his  default  Unbaptized ;  the  said  Minister  shall  be  sus- 
pended for  three  Months,  and  before  his  Restitution  shall  acknowledge  his 
rault,  and  promise  before  his  Ordinary,  that  he  will  not  wittingly  incur  the 
like  agam.  Provided,  that  where  there  is  a  Curate  or  a  Substitute,  this  Con- 
stitution shall  not  extend  to  the  Parson  or  Vicar  himself,  but  to  the  Curate  or 
Substitute  present. 

70.  Ministert  to  keep  a  Regitter  of  Christeningt^  Weddings  and  Burials. 

In  every  Parish  Church  and  Chapel  within  this  realm,  shall  be  provided 
one  Parchment  Book  at  the  charge  of  the  Parish,  wherein  shall  be  written 
the  day  and  year  of  every  Christening,  Wedding  and  Burial,  which  have  been 
in  that  Parish  since  the  time  that  the  Law  was  first  made  in  that  behalf,  so 
far  as  the  ancient  Books  thereof  can  he  procured,  but  especially  since  the 
beginning  of  the  Reign  of  the  late  Queen.  And  for  the  sue  keeping  of  the 
said  Book,  the  Churchwardens,  at  the  charge  of  the  Parish,  shall  provide  one 
sure  Coffer  with  three  Locks  and  Keys;  whereof  the  one  to  remam  with  the 
Minister,  and  the  other  two  with  the  Churchwardens  severally;  so  that 
neither  the  Minister  without  the  two  Churchwardens,  nor  the  Churchwardens 
without  the  Minister,  shall  at  any  time  take  that  Book  out  of  the  said  coffer. 
And  henceforth  upon  every  Sabbath  day,  immediately  after  Morning  or 
Evening  Prayer,  the  Minister  and  Churchwardens  shall  take  the  said  Parch- 
ment £&ok  out  of  the  said  Coffiir,  and  the  Minister,  in  the  presence  of  the 
Churchwardens,  shall  Write  and  Record  in  the  said  Book,  the  Names  of  all 
persons  Christened,  together  with  the  Names  and  Simames  of  their  Parents, 
and  also  the  Names  of  all  persons  Married  and  Buried  in  that  Parish  in  the 
Week  before,  and  the  day  and  year  of  eveiy  such  Christening,  Marriage  and 
Burial :  And  that  done,  they  shall  lay  up  that  Book  in  the  Coffer  as  Ssfore : 
And  the  Minister  and  Churchwardens  unto  every  Page  of  that  Book,  when 
it  shall  he  filled  with  such  Inscriptions,  shall  subscribe  their  Names.  And 
the  Churchwardens  shall  once  every  year  within  one  month  after  the  Five 
and  twentieth  day  of  March,  transmit  unto  the  Bishop  of  the  Diocese,  or  his 
Chancellor,  a  true  copy  of  the  Names  of  all  persons  Christened,  Married  or 
Buried  in  ibcii  Vaxiaii  in  ii!ici!^  ^««c  VwCot^  (^stiaed  the  said  Fire  md  twentieth 
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day  of  March),  and  the  certain  da3rB  and  monthi  in  which  every  such  Christ-  Minliterv, 
ening,  Marriage  and  Burial  was  had,  to  he  suhscribed  with  the  Hands  of  the  JJUjfliSn* 
said  Minister  and  Churchwardens,  to  the  end  the  same  may  faithfully  be  pre-  FaaMiM 
served  in  the  Registry  of  the  said  Bishop :  which  Certificate  shall  be  received  aa^Ofcsrgt. 
without  Fee.     And  if  the  Minister  or  Churchwardens,  shall  be  negligent  in 
performance  of  any  thing  herein  contained,  it  shall  be  lawful  for  the  Bishop 
or  his  Chancellor  to  convent  them,  and  proceed  against  every  of  them  as  Con- 
temners of  this  our  Constitution. 

71.  Ministers  not  to  Preach  or  Administer  the  Communion  in  Private 

Houses, 

No  Minister  shall  Preach  or  Administer  the  Holy  Communion  in  any  pri- 
vate house,  except  it  be  in  times  of  necessity,  when  any  being  either  so  impo- 
tent, as  he  cannot  ^o  to  the  Church,  or  ver^  dangerously  sick,  are  desirous  to  be 
partakers  of  the  Holy  Sacrament,  upon  pain  of  Suspension  for  the  first  ofibnee, 
and  Excommunication  for  the  second.  Provided,  that  houses  are  here  reputed 
for  Private  Houses,  wherein  are  no  Chapels  dedicated  and  allowed  by  the 
Ecclesiastical  Laws  of  this  Realm.  And  provided  also,  under  the  pains 
before  expressed,  that  no  Chaplains  do  Preacn  or  Administer  the  Communion 
in  any  other  places  but  in  the  Chapels  of  the  said  Houses;  and  that  also  Uiey 
do  the  same  very  seldom  upon  Sundays  and  Holydays :  So  that  both  the 
Lords  and  Masters  of  the  saia  Houses  and  their  Families  shall  at  other  times 
resort  to  their  own  Parish  Churches,  and  there  receive  the  Holy  Communion 
at  the  least  once  every  year. 

72.  Ministers  not  to  appoint  Public  or  Private  Fasts  or  Prophecies,  or  to 

Exorcise,  but  by  Authority* 

No  Minister  or  Ministers  shall,  without  the  Licence  and  Direction  of  the 
Bishop  of  the  Diocese  first  obtained  and  had  under  his  Hand  and  Seal, 
appoint  or  keep  any  solemn  Fasts,  either  publicly  or  in  any  private  Houses, 
other  than  such  as  by  Law  are,  or  by  Public  Authority  shall  be  appointed, 
nor  shall  be  wittingly  present  at  any  of  them,  under  pain  of  Suspension  for 
the  first  fault,  of  Excommunication  for  the  second,  and  of  Deposition  from 
the  Ministry  for  the  third.  Neither  shall  any  Minister  not  Licensed,  as  is 
aforesaid,  presume  to  appoint  or  hold  any  Meetings  for  Sermons,  commonly 
termed  by  some  Prophecies  or  Exorcises,  in  Market  towns  or  other  Places, 
under  the  said  pains :  nor  without  such  Licence  to  attempt  upon  any  pretence 
whatsoever,  either  of  Possession  or  Obsession,  by  Fasting  and  Prayer  to  cast 
out  any  Devil  or  Devils,  under  pain  of  the  imputation  of  Imposture  or  Co- 
senage,  and  Deposition  from  the  Ministry. 

73.  Ministers  not  to  hold  private  Conventicles, 

Forasmuch  as  all  Conventicles  and  secret  Meetings  of  Priests  and  Minis- 
ters, have  been  ever  justly  accounted  very  hurtflil  to  the  State  of  the  Church 
wherein  they  live :  We  do  now  ordain  and  constitute.  That  no  Priests  or 
Ministers  of  the  Word  of  God,  nor  any  other  persons,  shall  meet  together  in 
any  Private  House  or  elsewhere,  to  consult  upon  any  matter  or  course  to  be 
taken  by  them,  or  upon  their  motion  or  direction  by  any  other,  which  may 
any  way  tend  to  tlie  impeaching  or  depraving  of  the  Doctrine  of  the  Church 
of  England,  or  of  the  Book  of  Common  Prayer,  or  of  any  part  of  the  Govern- 
ment and  Discipline  now  established  in  the  Church  of  England,  under  pain 
of  Excommunication  ipso  facto. 

74.  Decency  in  Apparel  enjoined  to  Ministers, 

The  true,  ancient  and  flourishing  Churches  of  Christ  being  ever  desirous 
that  their  Prelacy  and  Clergy  might  be  had  ns  well  in  outward  Reverence, 
as  otherwise  regarded  for  the  Worthiness  of  their  Ministry,  did  ^ink  it  fit  by 
a  prescript  Form  of  decent  and  comely  Apparel,  to  have  Uiem  known  to  the 
people,  and  thereby  to  receive  the  Honour  and  Estimation  due  to  the  special 
Messengers  and  Ministers  of  Almighty  God :  We  therefore  following  their 
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grave  Judgment,  and  the  ancient  custom  of  the  Church  of  En^and,  ad 
hoping  tliat  in  time  new-fangleness  of  Apparel  in  aoine  factious  penoni  liD 
die  of  itself,  do  constitute  and  appoint,  that  the  ArchUabops  and  Bnbop 
shall  not  intermit  to  use  the  accustomed  Apparel  of  their  Degrees.  Likeoe 
all  Deans,  Masters  of  Colleges,  Archdeacons  and  Prehendaries  in  Catbednl 
and  Collegiate  Churches,  (being  Priests  or  Deacons)  Doctors  in  Dirinitf, 
Law  and  Physic,  Batchelors  in  Divinity,  Masters  of  Arti  and  Batcbelon  of 
Law,  having  any  Ecclesiastical  Living,  shall  usually  wear  Gowns  with  end- 
ing Collars,  and  Sleeves  strait  at  the  Hands,  or  wide  Sleeves  as  is  used  in  die 
Universities,  with  Hoods  or  Tippets  of  Silk  or  Sarcenet,  and  square  Cap. 
And  that  all  other  Ministers  aomitted  or  to  be  admitted  into  that  Fnodiai, 
shall  also  usually  wear  the  like  Apparel,  as  is  aforesaid,  except  Tippeta  oolj. 
We  do  further  in  like  manner  ordain.  That  all  the  said  £ccleauuticak  Penau 
above  mentioned,  shall  usually  wear  in  their  Joumies  Cloaks  with  Sleen% 
commonly  called  Priest's  Cloaks,  without  Gards,  Welts,  lone  Buttons  or  Otfi. 
And  no  Ecclesiastical  Person  shall  wear  an^  Coif  or  wrou^t  Niffht-cap,  but 
only  plain  Night-caps  of  Black  Silk,  Satm  or  Velvet.  In  alfwhica  par- 
ticulars concerning  the  Apparel  here  prescribed,  our  meaning  is  not  to  attri- 
bute any  Holiness  or  special  Wortniness  to  the  said  Garments,  but  ibr 
decency,  gravity  and  order  as  is  before  specified.  In  private  Houses,  and  in 
their  Studies,  the  said  Persons  Ecclesiastical  may  use  any  comely  and  Scholi^ 
like  Apparel,  provided  that  it  be  not  cut  or  pinckt ;  and  that  in  pubUc  tbej 
go  not  in  their  Doublet  and  Hose,  without  Coats  or  Cassocks :  And  thattbey 
wear  not  any  light  coloured  Stockings.  Likewise  poor  Beneficed  Men  snd 
Curates  (not  bcmg  able  to  provide  themselves  long  Gowns)  may  go  in  short 
Gowns,  of  the  fiEishion  aforesaid. 

75.  Sober  Conversation  required  in  Ministcr$. 

No  Ecclesiastical  person  shall  at  anv  time,  other  tlian  for  their  honest  ne- 
cessities, resort  to  any  Taverns  or  Alehouses,  neither  shall  they  board  or 
lodge  in  any  such  places.  Furthermore,  they  shall  not  give  themselves  to 
any  base  or  servile  labour,  or  to  drinking  or  riot,  spending  their  time  idly  by 
day  or  by  night  playing  at  Dice,  Cards  or  Tables,  or  any  other  unlawful 
Game :  but  at  all  times  convenient,  they  shall  hear  or  read  somewhat  of  the 
Holy  Scriptures,  or  shall  occupy  themselves  with  some  other  honest  study  or 
exercise,  always  doing  the  things  which  shall  appertain  to  honesty,  and 
endeavouring  to  profit  the  Church  of  God,  having  always  in  mind  that  they 
ought  to  exccll  all  others  in  purity  of  life,  and  snould  be  examples  to  the 
people  to  live  well  and  Christianly,  under  pain  of  Ecclesiastical  Censures  to 
be  inflicted  with  Severity,  according  to  the  qualities  of  their  Offences. 

70.  Ministirs  at  no  lime  to  forsake  their  Calling, 

No  man  being  admitted  a  Deacon  or  Minister,  shall  from  thenceforth 
Voluntarily  relinquish  the  same,  nor  afterward  use  himself  in  the  course  of 
his  life,  OS  a  layman,  upon  pain  of  Excommunication.  And  the  names  of  all 
such  men  so  forsaking  their  Calling,  the  Churchwardens  of  the  Parish  where 
they  dwell  shall  present  to  the  Bishop  of  the  Diocese,  or  to  the  Ordinary  of 
the  place,  having  Episcopal  Jurisdiction. 


School- 
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SCHOOLMASTERS. 
77.  None  to  teach  School  without  Licence. 

No  Man  shall  teach  either  in  Public  School,  or  Private  House,  but  such  as 
shall  be  allowed  by  the  Bishop  of  the  Diocese,  or  Ordinaiy  of  the  place,  under 
his  Hand  and  Seal,  being  found  meet  as  well  for  his  learnmg  and  dexterity  in 
teaching,  as  for  sober  and  honest  conversation,  and  also  for  right  under- 
standing of  God's  true  Religion,  and  also  except  he  shall  first  subscribe  to  the 
first  and  third  Articles  aforementioned  simply,  and  to  the  two  first  Clauses 
of  the  second  Article. 
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78.  Curates  desirous  to  teach,  to  be  Licensed  before  others,  School- 

niatten. 

In  what  Parish  Church  or  Chapel  soever  there  is  a  Curate  which  is  a 

Master  of  Arts,  or  Batchelor  of  Arts,  or  is  otherwise  well  able  to  teach 

Youth,  and  will  willingly  so  do,  for  the  better  increase  of  his  living,  and 

training  up  of  Children  in  Principles  of  true  Religion  :  We  will  and  ordain. 

That  a  Licence  to  teach  Youth  of  the  Parish  where  he  serveth,  be  granted  to 

none  by  the  Ordinary  of  that  place,  but  only  to  the  said  Curate.     Provided 

always.  That  this  Constitution  shall  not  extend  to  anv  Parish  or  Chapel  in 

Countiy  Towns,  where  there  is  a  public  School  founded  already  :  In  which 

case  we  think  it  not  meet  to  allow  any  to  teach  Grammar,  but  only  him  that 

is  allowed  for  the  said  public  School. 

79.  The  Dutif  of  Schoolmasters, 

All  Schoolmasters  shall  teach  in  English  or  Latin,  as  the  Children  are  able 
to  bear,  the  larger  or  shorter  Catechism  heretofore  by  public  Authority  set 
forth.  And  as  often  as  any  Sermon  shall  be  upon  Uolv  and  Festival  Days, 
within  the  Parish  where  they  teach,  they  shall  bring  tneir  Scholars  to  the 
Church  where  such  Sermon  shall  be  made,  and  there  see  them  quietly  and 
soberly  behave  themselves,  and  shall  examine  them  at  times  convenient  after 
their  return,  what  they  have  bom  away  of  such  Sermons.  Upon  other  days, 
and  at  other  times  they  shall  train  them  up  with  such  Sentences  of  Holy 
Scriptures,  as  shall  be  most  expedient  to  induce  them  to  all  godliness :  and 
they  shall  teach  the  Grammar  set  forth  by  Kiug  H£NRY  the  Eighth,  and 
continued  in  the  times  of  King  EDWARD  the  Sixth,  and  Queen  ELIZA- 
BETH of  noble  memorv,  and  none  other.  And  if  any  Schoolmaster  being 
Licensed,  and  having  subscribed,  as  aforesaid,  shall  offend  in  any  of  the  pre- 
misses, or  either  speak,  write,  or  teach  against  any  thing  whereunto  he  hath 
formerly  subscribea  (if  upon  admonition  by  the  Ordinary  he  do  not  amend 
and  reform  himself),  let  him  be  suspended  from  teaching  School  any  longer. 


to  Chnrches. 


THINGS  APPERTAINING  TO  CHURCHES.  *!»««»«■ 

ap^rUioiDg 

80.  The  great  Bibte,  and  Book  of  Common  Prayer,  to  be  had  in  every 

Church, 

The  Churchwardens  or  Questmen  of  every  Church  and  Chapel,  shall  at 
the  charge  of  the  Parish  provide  the  Book  of  Common  Prayer,  lately  explained 
in  some  few  points  by  His  Majesties  Authority,  according  to  the  Laws  and 
His  Highnesses  Prerogative  in  that  behalf,  and  that  with  all  convenient 
speed,  but  at  the  furthest  within  Two  Months  after  the  publishing  of  these 
our  Constitutions.  And  if  any  Parishes  be  yet  unfurnished  of  the  Bible  of 
the  laigest  Volume,  or  of  the  Books  of  Homilies  allowed  by  Authority,  the 
said  Churchwardens  shall  within  convenient  time  provide  the  same  at  the 
like  charge  of  the  Parish. 

81.  ^  Font  of  Stone  for  Baptism  in  every  Church, 

According  to  a  former  Constitution,  too  much  neglected  in  many  places,  we 
appoint,  That  there  shall  be  a  Font  of  Stone  in  every  Church  and  Chapel 
where  Baptism  is  to  be  ministered ;  the  same  to  be  set  in  the  Ancient  usual 
places.     In  which  only  Font  the  Minister  shall  baptize  publicly. 

82.  A  decent  Communion  Table  in  every  Church, 

Whereas  we  have  no  dotibt  but  that  in  all  Churches  within  the  Realm  of 
England,  convenient  and  decent  Tables  are  provided  and  placed  for  the 
Celebration  of  the  Holy  Communion,  We  appoint  that  the  same  Tables  shall 
from  time  to  time  be  kept  and  repaired  in  sufficient  and  seemly  manner,  and 
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Thinii  covered  in  time  of  Divine  Service  with  a  Carpet  of  SUk  or  oiher  decent  Stuff 

•PgrtjWpj    thought  meet  hy  the  Ordinary  of  the  place,  if  any  question  be  made  of  it,  and 
tocimrciiet.    ^^  ^  ^^  |.^^^  ^^^  ^^  ^^  ^^^  ^  ^^  Miniatration,  as  bccometh  that 

Table,  and  so  stand,  saving  when  the  said  Holy  Communion  is  to  be  admi- 
nistered. At  which  time  the  same  shall  be  placed  in  so  good  sort  within  the 
Church  or  Chancel,  as  thereby  the  Minister  may  be  more  conveniently  heard 
of  the  Communicants  in  his  Prayer  and  Ministration,  and  the  Communicanti 
also  more  conveniently  and  in  more  number  may  Communicate  with  the 
said  Minister :  and  that  the  Ten  Commandments  be  set  upon  the  East  end 
o£  every  Church  and  Chapel,  where  the  people  may  beet  see  and  read  the 
same,  and  other  chosen  Sentences  written  upon  the  Walls  of  the  said  Churches 
and  Chapels  in  places  convenient :  And  likewise  that  a  convenient  Seat  be 
made  for  the  Minister  to  read  Service  in.  All  these  to  be  done  at  the  chaige 
of  the  Parish. 

83.  A  Pulpit  to  be  provided  in  every  ChurcJi. 

The  Churchwardens  or  Questmen  at  the  common  charge  of  the  Paridi- 
ioners  in  every  Church,  shall  provide  a  comely  and  decent  Pulpit,  to  be  set 
in  a  convenient  place  within  the  same,  by  the  discretion  of  the  Ordinary  of 
the  place,  if  any  question  do  arise,  and  to  be  there  seemly  kept  for  the 
Preaching  of  God's  Word. 

84.  A  Chest  for  Abm  in  every  Church. 

The  Churchwardens  shall  provide  and  have  within  Three  Months  after 
the  publishing;  of  these  Constitutions,  a  strong  Chest,  with  a  Hole  in  the 
upper  part  thereof,  to  be  provided  at  the  charge  of  the  Parish  (if  there  be 
none  such  already  provided)  having  Three  Keys ;  of  which  one  shall  remain 
in  the  custody  of  the  Parson,  Vicar  or  Curate,  and  the  other  two  in  the 
custody  of  the  Churchwardens  for  the  time  being :  which  Chest  they  shall 
set  and  fasten  in  the  most  convenient  place,  to  the  intent  the  Parishioners 
may  put  into  it  their  Alms  for  their  poor  Neighbours.  And  the  Parson, 
Vicar  or  Curate,  shall  diligently  from  time  to  time,  and  especially  when  Men 
make  their  Testaments,  call  upon,  exhort,  and  move  their  Neighbours  to 
confer,  and  give  as  they  may  well  spare  to  the  said  Chest,  declaring  unto 
them,  That  whereas  heretofore  they  have  been  diligent  to  bestow  much  sub- 
stance otherwbe  than  God  commanded,  upon  superstitious  Uses,  now  they 
ought  at  this  time  to  be  much  more  reaay  to  help  the  Poor  and  Needy, 
knowing  that  to  relieve  the  Poor,  is  a  sacnfice  which  pleaseth  God :  And 
that  also,  whatsoever  is  ^iven  for  their  comfort,  is  given  to  Christ  himself, 
and  is  so  accepted  of  him,  that  he  will  merciAiUy  reward  the  same.  The 
which  Alms  and  Devotion  of  the  people,  the  Keepers  of  the  Keys  shall 
Yearly,  Quarterly  or  oftener  (as  need  requireth)  take  out  of  the  Chest,  and 
distribute  the  same  in  the  presence  of  most  of  the  Parish,  or  six  of  the  chief  of 
them,  to  be  truly  and  faithfully  delivered  to  their  most  poor  and  needy 
Neighbours. 

85.  Churches  to  be  kept  in  sufficient  Reparations, 

The  Churchwardens  or  Questmen  shall  take  care,  and  provide  that  the 
Churches  he  well  and  sufficiently  repaired,  and  so  from  time  to  time  kept  and 
maintained,  that  the  Windows  be  well  glazed,  and  that  the  Floors  be  kept 
paved,  plain  and  even,  and  all  things  tnere  in  such  an  orderly  and  decent 
sort,  without  dust,  or  any  thing  that  may  be  either  noisome  or  unseemly,  as 
best  becoraeth  the  House  of  God,  and  is  prescribed  in  an  Homily  to  that 
effect.  The  like  care  they  shall  take  that  the  Churchyards  be  well  and  suf- 
ficiently repaired,  fenced  and  maintained  with  Walls,  Rails  or  Pales,  as  have 
been  in  each  place  accustomed,  at  their  charges  unto  whom  by  Law  the  same 
appertaineth :  but  especially  they  shall  see  that  in  every  meeting  o£  the  Con- 
gr^tion  peace  be  well  kept,  and  that  all  persons  Excommunicated,  and  so 
oenouncea,  be  kept  out  of  the  Church. 
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86.  Churches  to  be  surveyed,  and  the  Decays  certified  to  the  High 

Commissioners. 

Every  Dean,  Dean  and  Chapter,  Archdeacon,  and  others  which  have 
Authority  to  hold  Ecclesiastical  Visitations  bv  Com^sition,  Law  or  Pre- 
scription, shall  survey  the  Churches  of  his  or  their  Junsdiction,  once  in  every 
three  years  in  his  own  person,  or  cause  the  same  to  be  done,  and  shall  from 
time  to  time  within  the  said  three  years,  certify  the  High  Commissioners  for 
Causes  Ecclesiastical  every  year,  of  such  defects  in  any  of  the  said  Churches, 
as  he  or  they  do  find  to  remain  unrepaired,  and  the  Names  and  Simames  of 
the  Parties  faulty  therein.  Upon  which  Certificate  we  desire  that  the  said 
High  Commissioners  will  ex  officio  mero  send  for  such  Parties,  and  compel 
them  to  obey  the  just  and  lawful  Decrees  of  such  Ecclesiastical  Ordinaries 
making  such  Certificates. 

87.  A  Terrier  of  Glebe-lands,  and  other  Possessions  belonging  to  Churches. 

We  Ordain,  That  the  Archbishops,  and  all  Bishops  within  their  several 
Dioceses,  shall  procure  (as  much  as  in  them  lieth)  that  a  true  Note  and 
Terrier  of  all  the  Glebes,  Lands,  Meadows,  Gardens,  Orchards,  Houses, 
Stocks,  Implements,  Tenements,  and  Portions  of  Tithes  lying  out  of  their 
Parishes  (which  belong  to  any  Parsonage  or  Vicarage,  or  rural  Prebend)  be 
taken  by  the  view  of  honest  Men  in  every  Parish,  by  the  appointment  of  the 
Bishop,  whereof  the  Minbter  to  be  one,  and  be  laid  up  m  the  Bishop's 
Registry,  there  to  be  for  a  perpetual  Memory  thereof. 

88.  Churches  not  to  be  Prophaned, 

The  Churchwardens  or  Questmen,  and  their  Assistants  shall  suffer  no 
Plays,  Feasts,  Banquets,  Suppers,  Church-ales,  Drinkings,  Temporal  Courts 
or  Leets,  Lay-juries,  Musters,  or  any  other  prophane  Usage  to  be  kept  in  the 
Church,  Chapel  or  Churchyard,  neither  the  Bells  to  be  rung  superstitiously, 
upon  Holydays,  or  Eves  abrogated  by  the  Book  of  Common  Prayer,  nor  at 
any  other  times,  without  good  cause  to  be  allowed  by  tbe  Minister  of  the 
place  and  by  themselves. 
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CHURCHWARDENS  OR  QUESTMEN,  AND  SIDEMEN 

OR  ASSISTANTS. 

89.  The  Choice  of  Churchwardens,  and  their  Account. 

All  Churchwardens  or  Questmen  in  every  Parish,  shall  be  chosen  by  the 
joint  consent  of  the  Minister  and  the  Parishioners,  if  it  may  be  :  But  if  they 
cannot  agree  upon  such  a  Choice,  then  the  Minister  shall  choose  one,  and 
the  Pariuiioners  another :  and  without  such  a  joint  or  several  Choice,  none 
shall  take  upon  them  to  be  Churchwardens,  Reither  shall  they  continue  any 
longer  than  one  year  in  that  OflSce,  except  perhaps  they  be  chosen  a^n  in 
like  manner.  And  all  Churchwm^dens  at  the  end  of  their  year,  or  within  a 
month  after  at  the  most,  shall  before  the  Minister  and  the  Parishioners,  give 
up  a  just  account  of  such  money  as  they  have  received,  and  also  what  parti- 
cularly they  have  bestowed  in  Reparations,  and  otherwise  for  the  use  of  the 
Church.  And  last  of  all,  going  out  of  their  Ofifce,  they  shall  truly  deliver  up 
to  the  Parishioners  whatsoever  Money  or  other  things  of  right  belonging  to 
the  Church  or  Parish,  which  remaineth  in  their  hands,  that  it  may  be  de- 
livered over  by  them  to  the  next  Churohwardens  by  Bill  indented. 

90.  The  Choice  qfSidemen,  and  their  Joynt  Office  with  Churchwardens. 

The  Churchwardens  or  Questmen  of  every  Parish,  and  two  or  three  or 
more  discreet  persons  in  every  Pariah  to  be  ehoaen  for  Sidemea  or  Assistanti, 
by  the  Minister  and  Parishioneri»  if  Uiey  can  agree,  (otherwise  to  be  appointed 
by  the  Ordinary  of  the  Diooeie)  diaU  dilifoiily  aee,  that  all  tbe  Panuiionen 
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Sidemen  or 
AuUunU. 


Cborcbwar-     duly  resort  to  their  Church  upon  all  Sundays  and  Holidays,  and 

deotorQocst-  the  whole  time  of  Divine  Service:  and  none  to  widk  or  to  stand  idk  or 
men,  and  talking  in  the  Church,  or  in  the  Church vard,  or  the  Church-porch,  doxiiig 
that  time.  And  all  such  as  shall  he  found  slack  or  negligent  m  resortiitfto 
the  Church  (having  no  great  or  ui^nt  Cause  of  Absence),  they^SaD 
earnestly  call  upon  tnem :  and  after  due  monition  (if  they  amend  noQ  Aej 
shall  present  them  to  the  Ordinary  of  the  place,  llie  Choice  o€  whida  per- 
sons, viz.  Churchwardens  or  Questmen,  Sidemen  or  Assistants^  ahsll  be 
yearly  made  in  Easter-week. 


Pari»hClerk8. 


PARISH  CLERKS. 

91 .  Parish  Clerks  to  be  chosen  by  the  Minister* 

No  Parish  Clerk  upon  any  Vacation  shall  be  chosen  within  the  City  of 
London,  or  elsewhere  within  the  Province  of  Canterbury,  but  by  the  Psmo 
or  Vicar :  or  where  there  is  no  Parson  or  Vicar,  by  the  Minister  of  that  place 
for  the  time  being :  Which  Choice  shall  be  signified  by  the  said  Minister, 
Vicar  or  Parson,  to  the  Parishioners  the  next  Sunday  following  in  the  time 
of  Divine  Service.  And  the  said  Clerk  shall  be  of  twenty  years  of  age  at  the 
least,  and  known  to  Uie  said  Parson,  Vicar  or  Minister,  to  be  of  honest  Con- 
versation, and  sufficient  for  his  Reading,  Writing,  and  also  for  his  competent 
Skill  in  Singhig  (if  it  may  be.)  And  the  said  Clerks  so  chosen  shsU  have 
and  receive  tucir  ancient  Wages,  without  Fraud  or  Diminution,  either  at  the 
Hands  of  the  Churchwardens  at  such  times  as  hath  been  accustomed,  or  by 
their  own  Collection  according  to  the  most  ancient  Custom  of  every  Parish. 
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ECCLESIASTICAL  COURTS  BELONGING  TO  THE 
ARCHBISHOP'S  JURISDICTION. 

92.  None  to  be  cited  into  divers  Courts  for  Probate  of  the  same  Will. 

Forasmuch  as  many  heretofore  have  been  by  Apparitors  both  of  inferior 
Courts  and  of  the  Courts  of  the  Archbishop's  Prerogative  much  distracted 
and  diversely  called,  and  summoned  for  Probate  of  Wills,  or  to  take  Admi- 
nistrations of  the  Goods  of  Persons  dying  Intestate,  and  are  thereby  vexed  and 
grieved  with  many  causeless  and  unnecessary  Troubles,  Molestations  and 
Expences :  We  constitute  and  appoint.  That  all  Chancellors,  Commissaries  or 
Officials,  or  any  other  exercising  Ecclesiastical  Jurisdiction  whatsoever,  shall 
at  the  first  charge  with  an  Oath  allpersons  called,  or  voluntarily  appearing 
before  them  for  the  Probate  of  any  Will,  or  the  Administration  of  any  Goods, 
whether  they  know,  or  (moved  by  any  special  inducement)  do  firmly  believe 
that  the  Party  deceased  (whose  Testament  or  Goods  depend  now  in  question) 
had  at  the  time  of  his  or  her  death,  anv  Goods  or  good  Debts  in  any  other 
Diocese  or  Dioceses,  or  peculiar  Jurisdiction  within  that  Province*,  than  in 
that  wherein  the  said  Party  died,  amounting  to  the  Value  of  Five  Pounds. 
And  if  the  said  Person  cited,  or  voluntarily  appearing  before  him,  shall  upon 
his  Oath  affirm,  That  he  knoweth,  or  (as  aforesaid)  firmly  believeth,  that  the 
said  Party  deceased  had  Good^  or  good  Debts  in  any  other  Diocese  or  Dioceses^ 
or  peculiar  Jurisdiction  within  the  said  Province,  to  the  value  aforesaid,  and 
particularly  specify  and  declare  the  same;  then  shall  he  presently  dismiss 
him,  not  presuming  to  intermeddle  with  the  Probate  of  the  said  Will,  or  to 
grant  Administration  of  the  Goods  of  the  Party  so  dying  Intestate :  Neither 
shall  he  require  or  exact  any  other  Charges  of  the  said  Parties  more  than 
such  only  as  are  due  for  the  Citation,  and  other  Process  had  and  used  against 
the  said  Parties  upon  their  further  Contumacy ;  but  shall  openly  and  plainly 
declare  and  profess.  That  the  said  Cause  belongeth  to  the  Prerogative  of  the 
Archbishop  of  that  Province,  willing  and  admonishing  the  Party  to  prove  the 


ContttftutfDitjat  and  Canoniat  (EeelefltfadtfeaL  657 

said  Will,  or  remiire  Administration  of  the  said  Goods  in  the  Court  of  the  said  BodciiaiUcal 
Prerogative,  and  to  exhibit  before  him  the  said  Judge  the  Probate  or  Admi-  Sj'jJt'io  ih« 
nistration  under  the  Seal  of  the  Prerogative  within  forty  days  next  foUowing.  ArchMabofi't 
And  if  any  Chancellor,  Commissary,  Official  or  other  exercising  Ecclesiastical  J«»HtdictioB. 
Jurisdiction  whatsoever,  or  any  their  Register  shall  offend  herein,  let  him  be 
ipso  facto  suspended  from  the  execution  of  his  Office,  not  to  be  absolved  or 
raeased  until  ne  have  restored  to  the  Party  all  Expences  by  him  laid  out 
contrary  to  the  tenor  of  the  Premisses :  and^  every  such  Probate  of  any  Tes- 
lament  or  Administration  of  Goods  so  granted,  shall  be  held  void  and  frustrate 
to  all  Effects  of  the  Law  whatsoever. 

Furthermore,  we  charge  and  enjoin,  that  the  Register  of  every  inferior 
Judee  do  without  all  difficulty  or  delay,  certify  and  inform  the  Apparitor  of 
the  Prerogative  Court,  repairing  unto  him  once  a  month  and  no  oflener, 
what  Executors  or  Administrators  have  been  by  his  said  Judge  for  the  Incom- 
petency of  his  own  Jurisdiction,  dismissed  to  the  said  Prerogative  Court 
within  the  month  next  before,  under  pain  of  a  month's  Suspension  from  the 
Exercise  of  his  Office,  for  every  default  therein.  Provided  that  this  Canon 
or  any  thine  therein  contained,  be  not  prejudicial  to  any  Composition  between 
the  Archbishop  and  any  Bishop,  or  other  Ordinary,  nor  to  any  inferior  Judge 
that  shall  grant  any  Probate  or  Testament  or  Administration  of  Goods  to  any 
Party  that  shall  voluntarily  desire  it,  both  out  of  the  said  inferior  Court,  and 
also  out  of  the  Prerogative.  Provided  likewise,  that  if  any  Man  die  in  ititierCf 
the  Goods  that  he  hath  about  him  at  that  present,  shall  not  cause  his  Testa- 
ment or  Administration  to  be  liable  unto  the  Prerogative  Court. 

93.  The  Rate  of  Bona  notabilia  liable  to  the  Prerogative  Court, 

Furthermore,  we  decree  and  ordain.  That  no  Judge  of  the  Archbishop's 
Prerogative  shall  henceforward  Cite  or  cause  to  be  Cited  ex  officio  any  person 
whatsoever  to  any  of  the  aforesaid  intents,  unless  he  have  knowledge  that  the 
party  Deceased  was  at  the  time  of  his  Death  possessed  of  Goods  and  Chat- 
tels in  some  other  Diocese  or  Dioceses,  or  peculiar  Jurisdiction  within  that 
Province  than  in  that  wherein  he  died,  amounting  to  the  value  of  five  pounds 
at  the  least :  decreeing  and  declaring,  that  whoso  hath  not  Goods  in  divers 
Dioceses  to  the  said  sum  or  value,  shall  not  be  accounted  to  have  bona 
notabilia.  Always  Provided,  That  this  Clause  here,  and  in  the  former  Con- 
stitution mentioned,  shall  not  prejudice  those  Dioceses  where  by  composition 
or  custom  bona  notabilia  are  ratea  at  a  greater  Sum.  And  if  any  Judge  of 
the  Prerogative  Court,  or  any  his  Surrogate  or  his  Register  or  Apparitor, 
shall  Cite  or  cause  any  person  to  be  cited  into  his  Court  contrary  to  the  tenor 
of  the  Premisses,  he  shall  restore  to  the  party  so  cited  all  his  costs  and 
charges,  and  the  Acts  and  Proceedings  in  ttiat  behalf  shall  be  held  void  and 
frustrate.  Which  Expences  if  the  said  Judge  or  Register,  or  Apparitor  shall 
refuse  accordingly  to  pay,  he  shall  be  Suspended  from  the  Exercise  of  his 
Office,  until  he  yield  to  the  performance  thereof. 

94.  None  to  be  cited  into  the  Arches  or  Audience,  but  Dwellers  within 

the  Archbishop*s  Diocese  or  Peculiars, 

No  Dean  of  the  Arches,  nor  Official  of  the  Archbishop's  Consistory,  nor  any 
Judge  of  the  Audience,  shall  henceforward  in  his  own  Name,  or  in  the  Name 
of  the  Archbishop  either  ex  officio,  or  at  the  instance  of  any  party,  originally 
cite,  summon,  or  any  way  compel,  or  procure  to  be  dted,  summoned  or  com- 
pelled any  person  which  dwelleth  not  within  the  particular  Diocese  or  Pecu- 
liar of  the  said  Archbbhop,  to  appear  before  him  or  any  of  them  for  any 
Cause  or  Matter  whatsoever  belonging  to  Ecclesiastical  Coenizance,  without 
Uie  Licence  of  the  Diocesan  first  had  and  obtauned  in  that  behalf,  other  than 
in  such  particular  Cases  only  as  are  expressly  excepted  and  reserved  in  and 
by  a  Statute,  Ann.  23  H.  8,  cap.  9.  And  if  any  of  the  said  Judees  shall 
offend  herein,  he  shall  for  every  such  Offence  be  Suspended  finom  the  Ezer^ 
cise  of  his  Office,  for  the  space  of  three  wbde  Months. 

VOL.  IV.  U  U 
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Bedctiutical  05.  ITie  Restraint  of  double  Quarrels. 

kmSSgtothe  Albeit,  by  former  Constitutions  of  the  Church  of  England,  eveiy  Bubop 
Arebbbbop't  hath  had  two  Months'  space  to  enquire  and  inform  himself  of  the  Sufficiencj 
JiirbdictioB.  ^^  Qualities  of  every  Minister,  after  he  hath  been  presented  unto  him  to  be 
Instituted  into  any  Benefice :  Yet  for  the  avoiding  of  some  Inconvenience^ 
we  do  now  abridge  and  reduce  the  said  two  Months  unto  eight  and  twen^ 
days  only.  In  respect  of  which  Abridgment,  we  do  ordain  and  appomt,  tiut 
no  double  Quarrel  shall  hereafter  be  granted  out  of  any  of  the  Arehbidiop'f 
Courts,  at  the  Suit  of  any  Minister  whosoever,  except  he  shall  first  take  mi 
personal  Oath,  that  the  said  eight  and  twenty  days  at  the  least  are  expired, 
after  he  first  tendered  his  Presentation  to  the  Bishop,  and  that  he  refused  to 
grant  him  Institution  thereupon :  or  shall  enter  Bonds  with  sufficient  Sureties 
to  prove  the  same  to  be  true,  under  pain  of  Suspension  of  the  Granter  thereof 
from  the  Execution  of  his  Office,  ror  half  a  year  toties  mioiies,  to  be  de- 
nounced by  the  said  Archbishop,  and  Nullity  of  the  double  Quarrel  afore- 
said, so  unduly  procured,  to  all  intents  and  purposes  whatsoever.  Alwqri 
provided,  that  within  the  said  eight  and  twenty  days,  the  Bishop  shall  not 
mstitute  any  other  to  the  prejudice  of  the  said  Party  before  presented,  sah 
pcma  nullitatu, 

96.  Inhibitions  not  to  be  granted  without  the  Subscription  of  an  Advocate, 

That  the  Jurisdictions  of  Bishops  may  be  preserved  (as  near  as  may  be) 
entire  and  free  from  Prejudice,  ana  that  for  the  behoof  of  the  Subjects  of  tha 
Land,  better  Provision  be  made,  that  henceforward  they  be  not  grieved  with 
frivolous  and  wrongful  Suits  and  Molestations :  It  is  Ordained  and  Provided, 
that  no  Inhibition  shall  be  granted  out  of  any  Court  belonging  to  the  Arch- 
bishop of  Canterbury,  at  the  instance  of  any  party,  unless  it  be  Subscribed  by 
an  Advocate  practising  in  the  said  Court :  wnich  the  said  Advocate  shall  do 
freely,  not  taking  any  fee  for  the  same,  except  the  party  prosecuting  the  Suit 
do  voluntarily  bestow  some  Gratuity  upon  him  for  his  Counsel  and  Advice 
in  the  said  Cause.  The  like  Course  shall  be  used  in  granting  forth  any 
Inhibition,  at  the  instance  of  any  party,  by  the  Bishop  or  his  Chancellor 
against  the  Archdeacon,  or  any  other  person  exercising  Ecclesiastical  Juris- 
diction :  And  if  in  the  Court  or  Consistory  of  any  Bishop  there  be  no  Advo- 
cate at  all,  then  shall  the  Subscription  of  a  Proctor,  practbtng  in  the  same 
Court,  be  held  sufficient. 

97.  Inhibitions  not  to  be  granted  until  the  Appeal  be  exhibited  to  the  Judge. 

^  It  is  further  ordered  and  decreed,  that  henceforward  no  Inhibition  be 
granted  by  occasion  of  any  interlocutory  Decree,  or  in  any  Cause  of  Cor- 
rection whatsoever,  except  under  the  Form  aforesaid :  And  moreover,  That 
before  the  going  out  of  any  such  Inhibition,  the  Appeal  itself,  or  a  copy 
thereof  (avouched  by  Oath  to  be  just  and  true)  be  exhibited  to  the  Judge,  or 
his  lawful  Surrogate,  whereby  he  may  be  fully  informed,  both  of  the  Quality 
of  the  Crime,  and  of  the  Cause  of  the  Grievance,  before  the  granting  forth  of 
the  said  Inhibition.  And  every  Appellant  or  his  lawful  Proctor  shall  before 
the  obtaining  of  any  such  inhibition,  show  and  exhibit  to  the  Judge  or  his 
Surrofirate  in  Writing,  a  true  Copy  of  those  Acts  wherewith  he  complaineth 
himself  to  be  aggrieved,  and  from  which  he  appealeth,  or  shall  take  a  Cor- 
poral Oath  that  he  hath  performed  his  diligence  and  true  endeavour  for  the 
obtaining  of  the  same,  and  could  not  obtain  it  at  the  hands  of  the  Register  in 
the  Country,  or  his  Deputy,  tendering  him  his  Fee.  And  if  any  Judge  or 
Register  shall  either  procure  or  permit  any  Inhibition  to  be  sealed,  so  as  is 
said,  contrary  to  the  Form  and  Limitation  above  specified,  let  him  be  Sus- 
pended from  the  Execution  of  his  Office,  for  the  space  of  three  Months :  If 
any  Proctor,  or  other  person  whatsoever  by  his  Appointment,  shall  ofiend  in 
any  of  the  Premisses,  either  by  making  or  sending  out  any  Inhibition,  con* 
trary  to  the  tenour  of  the  said  Premisses,  let  him  1^  removed  &Qm  the  Exer- 
cise of  his  Office  for  the  space  of  a  whole  Tear,  without  hopa  of  rdease  or 
restoring. 
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98.  Inhibitions  not  to  be  granted  to  Factious  Appellants^  unless  they  first      Bceleilutlcal 

Subscribe.  ?«««•  ^.^ 

loOKlDS  to  tll^ 

Forasmuch  as  they  who  break  the  Laws  cannot  in  reason  claim  any  benefit  AKhbbhop't 
or  protection  by  the  same :  We  decree  and  appoint,  that  after  any  Judge  "^'*- 

Ecclesiastical  hath  proceeded  judicially  f^;ainst  obstinate  and  factious  persons, 
and  Contemners  of  Ceremonies,  for  not  observing  the  Rites  and  Orders  of  the 
Church  of  England,  or  for  contempt  of  public  Prayer,  no  Judge  ad  quern 
shall  admit  or  allow  any  his  or  their  appeals,  unless  he  having  first  seen  the 
Original  Appeal,  the  party  Appellant  do  first  personally  promise  and  avow, 
that  he  will  faithfully  keep  ana  observe  all  iht  Rites  and  Ceremonies  of  the 
Church  of  England,  as  also  the  prescript  Form  of  Common  Prayer,  and  do 
likewise  Subscribe  to  the  three  Articles  formerly  by  us  specified  and  declared. 

99.  None  to  Marry  within  the  Degrees  Prohibited. 

No  Person  shall  Marry  within  the  degrees  prohibited  by  the  Laws  of 
Qod,  and  expressed  in  a  Table  set  forth  by  Authority  in  the  year  of  our 
Lord  God  1563,  and  all  Marriages  so  made  and  contracted,  shall  be  adjudged 
incestuous  and  unlawful,  and  consequently  shall  be  dissolved  as  void  from 
the  beginning,  and  the  parties  so  Married  shall  by  course  of  Law  be  sepa- 
rated. And  Uie  aforesaid  Table  shall  be  in  every  Church  publicly  set  up 
and  fixed  at  the  charge  of  the  Parish. 

100,  None  to  Many  under  Tu)enty'One  Years,  without  their  Parentis 

Consent, 

No  Children,  under  the  Age  of  One  and  twenty  Years  complete,  shall 
Contract  themselves  or  Marry  without  the  Consent  of  their  Parents,  or  of 
their  Guardians  and  Governors,  if  their  Parents  be  deceased. 

101.  JBy  whom  Licences  to  Many  without  Banns  sfuiU  be  granted,  and  to 

what  sort  of  Persons. 

No  Faculty  or  Licence  shall  be  henceforth  granted  for  Solemnization  of 
Matrimony  betwixt  anv  parties,  without  thrice  open  Publication  of  the  Banns 
according  to  the  Book  of  Common  Prayer,  by  any  Person  exercising  any 
Ecclesiastical  Jurisdiction,  or  claiming  any  Privileges  in  the  Right  of  their 
Churches ;  but  the  same  shall  be  granted  only  by  such  as^have  Episcopal 
Authority,  or  the  Commissary  for  Faculties,  Vicars  General  of  the  Arch- 
bishops and  Bishops,  sede  plena  or  sede  vacante,  the  Guardian  of  the  Spiritu- 
alties or  Ordinaries  exercising  of  right  Episcopal  Jurisdiction  in  their  several 
Jurisdictions  respectively,  and  unto  such  persons  only  as  be  of  good  State  and 
Quality,  and  that  upon  good  Caution  and  Security  taken. 

102.  Security  to  be  taken  at  the  granting  of  such  Licences,  and  under  what 

Conditions, 

The  Security  mentioned  shall  contain  these  Conditions ;  First,  that  at  the 
time  of  the  granting  every  such  Licence,  there  is  not  any  Impediment  of 
Precontract,  Consanguinity,  Affinity,  or  other  Lawful  Cause  to  hinder  the 
said  Marriage.  Secondly,  that  there  is  not  any  Controversy  or  Suit  de- 
pending in  any  Court  before  any  Ecclesiastical  Judge  touching  any  Contract 
or  Marriage  of  either  of  the  said  parties  with  any  other.  Thirdly,  that  they 
have  obtained  thereunto  the  express  Consent  of  their  Parents  (if  they  be 
living)  or  otherwise  of  their  Guardians  or  Governors.  Lastly,  that  they  shall 
celebrate  the  said  Matrimony  publicly  in  the  Parish  Chiurch  or  Chapel  where 
one  of  them  dwelleth  and  in  no  other  place,  and  that  between  the  Hours  of 
Eight  and  Twelve  in  the  Forenoon. 

103.  Oaths  to  be  taken  for  the  Conditions, 

For  the  avoiding  of  all  Fraud  and  CoQunon  in  the  obtainunjo;  of  such 
Licences  and  DispensatioiiB :  We  ftirther  constitiite  and  appoint,  llat  befoce 
any  Licence  for  tne  Celebration  of  Matrimony,  ldthoa\l^!$?lk»&cn!L  ^^^nsKOi^ 
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EecieMatiical  be  had  or  granted,  it  shall  appear  to  the  Judge  by  the  Oaths  of  twomfBdent 

Goarti  ije-       Witnesses,  one  of  them  to  be  known  either  to  the  Judge  himself,  or  to  some 

Anfbbffthop's*  Other  person  of  good  Reputation  then  present,  and  known  likewise  to  the 

jBritdiciioD.    said  Judee,  that  the  express  Consent  of  the  Parents  or  Parent,  if  one  be  dead, 

or  Guardians  or  Guardian  of  the  parties  is  thereunto  had  and  obtained.    And 

furthermore  that  one  of  the  Parties  personally  swear,  that  he  believeth  there 

is  no  Let  or  Impediment  of  Precontract,  Kindred,  or  Alliance,  w  of  any  other 

lawful  Cause  whatsoever,  nor  any  Suit  Commenced  in  any  Ecclesiastical 

Court,  to  bar  or  hinder  the  Proceeoing  of  the  said  Matrimony,  aooordiog  to 

the  Tenour  of  the  aforesaid  Licence. 

104.  An  Exception/or  i/uMe  that  are  in  Widowhood, 

If  both  the  Parties  which  are  to  Marry  being  in  Widowhood,  do  seek  i 
Faculty  for  the  forbearing  of  Banns,  then  the  Clauses  before-mentioned  re- 

Suiring  the  Parents'  Consents,  may  be  omitted ;  but  the  Parishes  where  they 
well,  t>oth  shall  be  expressed  in  the  Licence,  as  also  the  Parish  named  where 
the  Marriage  shall  be  celebrated.  And  if  any  Commissary  for  Facultiei^ 
Vicars  General  or  other  the  said  Ordinaries  shall  offend  in  the  Premisses,  or 
any  part  thereof,  he  shall,  for  every  time  so  offending,  be  Suspended  from  the 
execution  of  his  Office  for  the  space  of  six  months ;  and  every  such  Licence 
or  Dispensation  shall  be  held  void  to  all  effects  and  purposes,  as  if  there  had 
never  been  any  such  granted,  and  the  parties  Marrying,  by  virtue  thereof 
shall  be  subject  to  the  punishments  which  are  appointed  for  Clandestine 
Marriages. 

105.  No  Sentence/or  Divorce  to  be  given  upon  the  toU  Confession  of  Ike 

Parties. 

Forasmuch  as  Matrimonial  Causes  have  been  always  reckoned  and  reputed 
amongst  the  weightiest,  and  therefore  require  the  greater  Caution  when  they 
come  to  be  handled  and  debated  in  Judgment,  especially  in  Causes  wherein 
Matrimony,  having  been  in  the  Church  duly  solemnised,  is  reouired  upon 
any  suggestion  or  pretext  whatsoever  to  be  Dissolved  or  AnnuUed :  We  do 
straitly  Charge  and  Injoin,  that  in  all  proceedings  to  Divorce  and  Nullities  of 
Matrimony,  good  Circumspection  and  Advice  be  used,  and  that  the  Truth 
may  (as  far  as  is  possible)  be  sifted  out  by  the  Deposition  of  Witnesses,  and 
other  lawful  Proofs  and  Evictions,  and  tmit  Credit  be  not  given  to  the  sole 
Confession  of  the  Parties  themselves,  howsoever  taken  upon  Oath,  either 
within  or  without  the  Court 

106.  No  Sentence  for  Divorce  to  he  given  hut  in  open  Court. 

No  sentence  shall  be  given  either  for  Separation  a  thoro  et  mensoj  or  for 
annulling  of  pretended  Matrimony,  but  in  open  Court,  and  in  the  Seat  of 
Justice,  and  that  with  the  Knowledge  and  Consent  either  of  the  Archlnshop 
within  his  Province,  or  of  the  Bishop  within  his  Diocese,  or  of  the  Dean  of  the 
Arches,  the  Judge  of  the  Audience  of  Canterbury,  or  of  the  Vicars  General, 
or  other  principiu  Officiab,  or  tede  vacante  of  the  Guardians  of  the  Spiritoal- 
ties,  or  other  Ordinaries  to  whom  of  right  it  appertaineth,  in  their  several 
Jurisdictions  and  Courts,  and  concerning  them  only  that  are  then  dwell^ 
under  their  Jurisdictions. 

107.  In  all  Sentences  for  Divorce,  Bond  to  he  taken  for  not  Marrying, 

during  each  other* i  Life, 

In  all  Sentences  pronounced  only  for  Divorce  and  Separation  a  thoro  et 
mensUf  there  shall  be  a  Caution  and  Restraint  inserted  in  the  Act  of  the  said 
Sentence,  That  the  parties  so  separated,  shall  live  chastly  and  continently, 
neither  shall  they,  diunug  each  other's  life,  contract  matrimony  with  other 
person.  And  for  the  better  Observation  of  this  last  Clause,  the  said  sentence 
of  Divorce  shall  not  be  pronounced,  until  the  party  or  parties  reouiring  the 
same  have  given  good  and  sufficient  caution  ana  security  into  the  Courts  tiiil 
they  wUi  not  axi^  vra.^  Vstesk  oi  tran^geesa  Uie  said  R^traint  or  PtohilHtioo. 
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108.  The  Penalty  for  Judges  offending  in  the  Preminet.  cSlS^*"' 

And  if  any  judge,  giving  Sentence  of  Divorce  or  Separation,  shall  not  fully  toDginc  ioiIm 

keep  and  observe  the  Premisses,  he  shall  be,  by  the  Archbishop  of  the  Pro-  jJ^ldicikS? 

vince,  or  by  the  Bishop  of  the  Diocese,  Suspended  from  the  exercise  of  his  - 

Office  for  the  space  of  a  whole  Year,  and  the  Sentence  of  Separation  so  given 
contrary  to  the  Form  aforesaid,  shall  be  held  void  to  all  intents  and  purposes 
of  the  Law,  as  if  it  had  not  at  all  been  given  or  pronounced. 


ECCLESIASTICAL  COURTS  BELONGING  TO  THE  JURISDIC-  Coort«b«. 
TION  OF  BISHOPS  AND  ARCHDEACONS,  AND  THE  PRO-  S^L^i^i, 
CEEDINGS  IN  THEM.  »iMopi.«e. 

109.  Notorious  Crimes  and  Scandals  to  be  certified  into  Ecclesiastical  Courts 

by  Presentment, 

If  any  offend  their  brethren,  either  by  Adultery,  Whoredom,  Incest  or 
Drunkenness,  or  by  Swearing,  Ribaldry,  Usury,  or  any  other  Undeanneas 
and  Wickedness  of  Life,  the  Churchwardens  or  Questmen,  and  Sidemen,  in 
their  next  Presentments  to  their  Ordinaries,  shall  faithfully  present  all  and 
every  of  the  said  Offenders,  to  the  intent  that  they  and  every  of  them  may 
be  punished  by  the  severity  of  the  Laws,  according  to  their  deserts ;  and  sucn 
notorious  Offenders  shall  not  be  admitted  to  the  holy  Communion  till  they  be 
reformed. 

110.  Schismatidcs  to  be  presented. 

If  the  Churchwardens  or  Questmen,  or  Assistants,  do  or  shall  know  any 
Man  within  their  Parish  or  elsewhere,  that  is  a  hinderer  of  the  Word  of  God 
to  be  read  or  sincerely  preached,  or  of  the  execution  of  these  our  Constitutions, 
or  a  Fautor  of  anv  usurped  or  foreign  power,  by  the  Laws  of  this  Realm 
justly  rejected  and  taken  awav,  or  a  Defender  of  Popish  and  Erroneous 
Doctrine :  they  shall  detect  and  present  the  same  to  the  Bishop  of  the  Diocese 
or  Ordinary  of  the  place,  to  be  Censured  and  Punished  according  to  such 
Ecclesiastical  Laws  as  are  prescribed  in  that  behalfl 

111.  Disturbers  of  Divine  Service  to  be  presented. 

In  all  Visitations  of  Bishops  and  Archdeacons,  the  Churchwardens  or 
Questmen  and  Sidemen,  shall  truly  and  personally  present  the  names  of  all 
those  which  behave  themselves  rudely  ana  disorderly  in  the  Church,  or  which 
by  untimely  ringing  of  Bells,  by  walking,  talking,  or  other  noise,  shall  hinder 
the  Minister  or  Preacher. 

112.  Not  Communicants  at  Easter  to  be  presented. 

The  Minister,  Churchwardens,  Questmen  and  Assistants  of  every  Parish 
Church  and  Chapel,  shall  yearly  within  forty  days  after  Easter  exhibit  to  the 
Bishop  or  his  Chancellor,  the  names  and  simames  of  all  the  Parishioners,  as 
well  men  as  women,  which  being  of  the  age  of  sixteen  years,  received  not  the 
Communion  at  Easter  before. 

113.  Ministers  may  present. 

Because  it  often  cometh  to  pass,  that  the  Churchwardens,  Sidemen,  Quest- 
men, and  such  other  Persons  of  the  Laity  as  are  to  take  care  for  the  suppress- 
ing of  Sin  and  Wickedness  in  their  several  Parishes,  as  much  as  in  them 
lieth,  by  Admonition,  Reprehension,  and  Denunciation  to  their  Ordinaries, 
do  forbear  to  Discharge  their  Duties  therein,  either  through  fear  of  their 
Superiors,  or  through  negligence,  more  than  were  fit,  the  licentiousness  of 
these  times  considered :  We  ordain,  That  hereafter  every  Parson  and  Vicar, 
or  in  the  lawful  absence  of  any  Parwm  or  Viear,  then  their  Curates  and  Sub- 
stitutes, may  joyn  in  every  Presentment  with  the  said  Chttrchwardens,  Side- 
men,  and  the  rest  above-mentioned  at  the  timet  hereafter  limited,  if  they  the 
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Oooru  be.  said  Cburcbwardens  and  the  rest  will  present  such  Enormities  as  are  apparent 
lopeiiig  to  in  the  Parish :  or  if  they  will  not,  then  every  such  Parson  and  Vicar,  or  in 
Bwhopt,  Ac  ^i^g*^  absence,  as  aforesaid,  their  Curates  ma^  themselves  present  to  tlidr 
Ordinaries  at  such  times  and  when  else  they  thmk  it  meet,  all  such  Crimes  as 
they  have  in  charge,  or  otherways,  as  by  them  (being  the  persons  that  sboald 
have  the  chief  care  for  the  suppressing  of  Sin  and  Impiety  in  their  Parishes) 
shall  be  thought  to  require  aue  Reformation.  Provided  always,  that  if  any 
man  confess  his  secret  and  hidden  Sins  to  the  Minister  for  the  unburdening 
of  his  Conscience,  and  to  receive  spiritual  consolation  and  ease  of  mind  from 
him.  We  do  not  any  way  bind  the  said  Minister  by  this  our  ConstitutioD,  bat 
do  straitly  Charge  and  Admonish  him,  that  he  do  not  at  any  time  reveal  and 
make  known  to  any  person  whatsoever,  any  Crime  or  Offence  so  committed 
to  his  trust  and  secrecy  (except  they  be  such  Crimes  as  by  the  Laws  of  diii 
Realm  his  own  life  may  be  called  into  question  for  concealing  the  same) 
under  pain  of  Irregularity. 

114.  Ministers  shall  present  Recusants, 

Every  Parson,  Vicar  or  Curate,  shall  carefully  inform  themselves  every  vear 
hereafter,  how  many  Popish  Recusants,  Men,  Women  and  Children  above 
the  age  of  thirteen  vears ;  and  how  many  being  Popishly  given  (who  though 
they  come  to  the  Church,  yet  do  refuse  u>  receive  the  Communion)  are  Inha- 
bitants, or  make  their  abode  either  as  Sojourners  or  common  Guests  in  an^ 
of  their  several  Parishes,  and  shall  set  down  their  true  Names  in  Writing  (if 
they  can  learn  them)  or  otherwise  such  Names  as  for  the  time  they  cany, 
distinguishing  the  absolute  Recusants  from  half  Recusants:  and  the  same,  so 
far  as  they  know  or  believe,  so  distinguished  and  set  down  under  their  hands, 
shall  truly  present  to  their  Ordinaries  before  the  Feast  of  the  Nativity  next 
ensuing,  under  pain  of  Suspension  to  be  inflicted  upon  them  by  their  said 
Ordinaries,  and  so  every  year  hereafter  upon  the  like  pain,  before  the  Feast  of 
Saint  John  Baptist.  Also  we  Ordain,  That  all  such  Ordinaries,  CbanceUon^ 
Commissaries,  Archdeacons,  Officials,  and  all  other  Ecclesiastical  Officers,  to 
whom  the  said  Presentments  shall  be  exhibited,  shall  likewise  within  one 
Month  after  the  receipt  of  the  same,  under  pain  of  Suspension  by  tlie  Bishop 
from  the  execution  of^  their  Offices  for  the  space  of  half  a  year  (as  often  as 
they  shall  offend  therein)  deliver  them,  or  cause  to  be  delivered  to  the  Bishop 
respectively ;  who  shall  also  exhibit  them  to  the  Archbishop  within  six  Weeks, 
and  the  Archbishop  to  His  Majesty  within  other  six  Weeks  after  he  luith 
received  the  said  Presentments. 

115.  Ministers  and  Churchwardens  not  to  be  sued  for  Presenting, 

Whereas  for  the  Reformation  of  criminous  Persons  and  Disorders  in  every 
Parish,  the  Churchwardens,  Questmen,  Sidemen,  and  such  other  Church 
Officers  are  sworn,  and  the  Minister  charged  to  present  as  well  the  Crimes 
and  Disorders  committed  by  the  said  criminous  Persons,  as  also  the  common 
fame  which  is  spread  abroad  of  them,  whereby  they  are  often  maligned,  and 
sometimes  troubled  by  the  said  Delinquents  or  their  Friends :  We  do  admonish 
and  exhort  all  Judges  both  Ecclesiastical  and  Temporal,  as  they  regard  and 
reverence  the  fearfbl  Judgment-seat  of  the  highest  Judge,  that  they  admit 
not  in  any  of  their  Courts,  any  Complaint,  Plea,  Suit  or  Suits  against  any 
such  Churchwardens,  Questmen,  Sidemen  or  other  Church  Officers,  for 
making  any  such  Presentments,  nor  against  any  Minister  for  any  Present- 
ment that  he  shall  make :  all  the  said  Presentments  tending  to  the  restraint 
of  shameless  Impiety,  and  considering  that  the  Rules  boUi  of  Charity  and 
Government  do  presume  that  they  did  nothing  therein  of  malice,  but  for  the 
Discharge  of  their  Consciences. 

116.  Churchwardens  not  bound  to  present  qftener  than  twice  a  Year. 

No  Churchwardens,  Questmen,  or  Sidemen  of  any  Parish,  shall  be  inforced 
to  exhibit  their  Presentments  to  any  having  Ecclesiastical  Jurisdiction,  above 
once  in  every  year,  "^YieT^  \\i\A^\M^ti\iQ  ^^^\a\  xsas^x^ft  ^btvi^  twice  in 
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any  Diocese  whatsoever,  except  it  be  at  the  Bishop's  Visitation.    For  the  Coarto  be* 
which  Presentments  of  every  Parish  Church  or  Chapel,  the  Register  of  any  BjJ^i*^^ 

Court,  where  they  are  to  be  exhibited,  shall  not  receive  in  one  year  above  -^ '-. — 

Four  Pence,  under  pain,  for  every  Offence  therein,  of  Suspension  from  the 
execution  of  his  Office  for  the  space  of  a  month  toties  quoties.  Provided 
always,  that  as  good  occasion  shall  require,  it  shall  be  lawfbl  for  every 
Minister,  Churchwardens  and  Sidemen,  to  present  Offenders  as  oft  as  they 
shall  think  meet  And  likewise  for  any  godly  disposed  Person,  or  for  any 
Ecclesiastical  Judge,  upon  knowledge  or  notice  given  unto  him  or  them,  of 
any  enormous  Crime  within  his  jurisdiction,  to  move  the  Minister,  Church- 
wardens or  Sidemen,  as  thev  tender  the  Glory  of  God  and  Reformation  of 
Sin,  to  present  the  same,  if  they  shall  find  sufficient  cause  to  induce  them 
thereunto,  that  it  may  be  in  due  time  punished  and  reformed.  Provided, 
that  for  these  voluntary  Presentments,  there  be  no  Fee  required  or  taken  of 
them  under  the  pain  aforesaid. 

117.  Churchwardens  not  to  be  troubled/or  not  Pmenting  qftener  than  twice 

a  Year. 

No  Churchwardens,  Questmen,  or  Sidemen  shall  be  called  or  cited,  but 
only  at  the  said  time  or  times  before  limited,  to  appear  before  any  Ecclesias- 
tical Judge  whosoever,  for  refusing  at  other  times  to  Present  any  Faults 
committed  in  their  Parishes,  and  punishable  by  Ecclesiastical  Laws.  Neither 
shall  they,  nor  any  of  them,  after  their  Presentments  exhibited  at  any  of 
those  times,  be  any  further  troubled  for  the  same,  except  upon  manifest 
and  evident  Proof  it  may  appear,  that  they  did  then  willingly  and  wittingly 
omit  to  present  some  such  puolick  Crime  or  Crimes  as  they  knew  to  be  com- 
mitted, or  could  not  be  ignorant  that  there  was  then  a  public  fame  of  them, 
or  unless  there  be  very  just  cause  to  call  them  for  the  Explanation  of  their 
former  Presentments.  In  which  case  of  wilful  Omission,  their  Ordinaries 
shall  proceed  against  them  in  such  sort  as  in  causes  of  wilful  Peijury  in  a 
Court  Ecclesiastical  it  is  already  by  Law  provided. 

118.  The  old  Churchwardent  to  make  their  Presenttnentt  before  the  new 

betivom. 

The  office  of  all  Churchwardens  and  Sidemen  shall  be  reputed  ever  here- 
after to  continue  until  the  new  Churchwardens,  that  shall  succeed  them,  bo 
swoni,  which  shall  be  the  first  Week  afler  Easter,  or  some  Week  following, 
according  to  the  direction  of  the  Ordinary.  Wliich  time  so  appointed,  sh^l 
always  be  one  of  the  two  times  in  every  year,  when  the  Minister  and  Church- 
waroens,  and  Sidemen  of  every  Parish  shall  exhibit  to  their  several  Ordi- 
naries, the  Presentments  of  such  Enormities  as  have  hapned  in  their  Parishes 
since  their  last  Presentments.  And  this  duty  they  shall  perform  before  the 
newly  chosen  Churchwardens  and  Sidemen  be  sworn,  and  shall  not  be  suffered 
to  pass  over  the  said  Presentments  to  those  that  are  newly  come  into  Office, 
and  are  by  intendment  ignorant  of  such  Crimes,  under  pain  of  those  Cen- 
sures which  are  appointed  for  the  Reformation  of  such  Dalliers  and  Dis- 
pensers with  their  own  Consciences  and  Oaths. 

119.  Convenient  time  to  be  assigned  for frasning  Presentments. 

For  the  avoiding  of  such  inconveniencies  as  heretofore  have  hapned  by 
the  hasty  making  of  Bills  of  Presentments,  upon  the  days  of  the  Visitation 
and  Synods,  it  is  Ordered,  That  always  hereafter  every  Chancellor,  Arch- 
deacon, Commissary  and  Official,  and  every  other  Person  having  Ecclesi- 
astical Jurisdiction,  at  the  ordinary  thne  when  the  Churchwardens  are  sworn ; 
and  the  Archbishop  and  Bishops  when  he  or  they  do  summon  their  Visitation, 
shall  deliver,  or  cause  to  be  delivered  to  the  Churchwardens,  Questmen  and 
Sidemen  of  every  Parish,  or  to  some  of  them,  such  Books  of  Articles,  as 
they  or  any  of  them  shall  require,  for  the  year  following,  the  said  Church- 
wardens, Questmen  and  Sidemen,  to  ground  their  Presentments  upon,  at 
mich  times  aa  they  areio  eshtlat  them.    Innl^Vi^CM^  ^aiSL\i^  t«<D^»iG«^ 
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Co«ru  b«-      ^  Fonn  of  the  Oath  ^rhich  must  be  taken  immediately  before  erery  fudi 

longiiig  to       Presentment :  to  the  intent  that  having  beforehand  time  sufficient,  not  only 

BiAopi,Ac.    iQ  peruse  and  consider  what  their  said  Oath  shall  be,  but  the  ArtiGles  also 

whereupon  they  are  to  ground  their  Presentments,  thev  may  frame  them  at 

home  both  advisedly  and  truly,  to  the  discharge  of  tneir  own  Conadenoei, 

after  they  are  Sworn,  as  becometh  honest  and  godly  Men. 

120.  None  to  he  cited  into  Eccletioitical  Courtt  by  Process  of 

Quorum  nomina. 

No  Bishop,  Chancellor,  Archdeacon,  Official,  or  other  Ecclesiastical  Jn^e^ 
shall  suffer  any  general  Processes  of  Quorum  nomina,  to  be  sent  out  of  his 
Court :  except  Uie  Names  of  all  such  as  thereby  are  to  be  cited«  shall  be 
first  expressly  entred  by  the  Hand  of  the  Register,  or  his  Deputy,  under  the 
said  Processes,  and  the  said  Processes  and  Names  be  first  Subscribed  by  tht 
Judge,  or  his  Deputy,  and  his  Seal  thereto  affixed. 

121.  None  to  be  cited  into  ieveral  Courts  for  one  Crime. 

In  Places  where  the  Bishop  and  Archdeacon  do,  by  preacriptioa  or  com- 
position. Visit  at  several  times  in  one  and  the  same  year,  lest  for  one  and 
the  self  same  &ult  any  of  His  Majesties  Subjects  shomd  be  challenged  and 
molested  in  divers  Ecdesiastical  Courts :  We  Order  and  Appoint,  That  eveiy 
Archdeacon  or  his  Official,  within  one  month  after  the  Visitation  ended  that 
year,  and  the  Presentments  received,  shall  certifie  under  his  Hand  and  Seal, 
to  the  Bishop  or  his  Chancellor,  the  Names  and  Crimes  of  all  such  as  are 
detected  and  presented  in  his  said  Visitation,  to  the  end  the  Chancellor  diall 
thenceforth  forbear  to  convent  any  Person  for  any  Crime  or  Cause  so  detected 
or  presented  to  the  Archdeacon.  And  the  Chancellor  within  the  like  time 
aAer  the  Bishop's  Visitation  ended,  and  Presentments  received,  shall  under 
his  Hand  and  Seal  Signifie  to  the  Archdeacon  or  his  Official,  Uie  Names  and 
Crimes  of  all  such  Persons  which  shall  be  detected  or  presented  unto  him  in 
that  Visitation,  to  the  same  intent  as  is  aforesaid.  And  if  these  Officers 
shall  not  certiBe  each  other  as  is  here  prescribed,  or  after  such  Certificate 
shall  intermeddle  with  the  Crimes  or  Persons  detected  and  presented  in  each 
other  Visitation ;  then  every  of  them  so  offending  shall  be  Suspended  from 
all  exercise  of  his  Jurisdiction,  by  the  Bishop  of  the  Diocese,  until  he  shall 
repay  the  Costs  and  Expences  wnich  the  Parties  grieved  have  been  at  by 
that  Vexation. 

122.  No  Sentence  of  Deprivation  or  Disposition  to  be  pronounced  against 

a  Ministerf  but  by  the  Bishop, 

When  any  Minister  is  complained  of  in  any  Ecclesiastical  Court  belonging 
to  any  Bishop  of  his  Province  for  any  Crime,  the  Chancellor,  Commissary, 
Official,  or  any  other  having  Ecclesiastical  Jurisdiction,  to  whom  it  shall 
appertain,  shall  expedite  the  cause  by  Processes  and  other  Proceedinss  against 
him :  and  upon  Contumacy,  for  not  appearing,  shall  first  Suspend  nim,  and 
afterward,  his  Contumacy  continuing.  Excommunicate  him.  But  if  he  ap- 
pear and  submit  himself  to  the  course  of  Law,  then  the  Matter,  being  reaay 
for  Sentence,  and  the  Merits  of  his  Offence  exacting  by  Law,  either  Depri- 
vation from  his  Living,  or  Deposition  from  the  Ministry,  no  such  Sentence 
shall  be  Pronounced  by  any  Person  whosoever,  but  only  by  the  Bishop,  with 
the  Assistance  of  his  Chancellor,  the  Dean  (if  they  may  conveniently  be 
had),  and  some  of  the  Prebendaries,  if  the  Court  be  kept  near  the  Cathedral 
Church,  or  of  the  Archdeacon,  if  he  may  be  had  conveniently,  and  two  other 
at  the  least  mve  Ministers  and  Preachers  to  be  called  by  the  Bishop,  when 
the  Court  is  kept  in  other  Places. 

123.  No  Act  to  be  sped  but  in  open  Court, 

No  Chancellor,  Commissary,  Archdeacon,  Official,  or  any  other  PerBon 
using  Ecclesiastical  Jurisdiction  whosoever,  shall  speed  any  judicial  Act, 
either  of  contentiovA  ox  noVxcv\»c^  I\xnsii\s,\\<Qsck)  except  he  have  the  oidiiiaiy 
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Regiiter  of  that  Court,  or  his  lawfiil  Deputy:  or  if  he  or  they  will  not,  or  coaru  b«- 
cannot  be  present,  then  such  Persons  as  oy  law  are  allowed  in  that  behalf  loDxlnf  to 
to  write  or  speed  the  same,  under  the  pain  of  Suspension  ipio  facto,  BUhop>,  ftc. 

124.  No  Court  to  have  more  than  one  Seal, 

No  Chancellor,  Commissary,  Archdeacon,  Official,  or  any  other  exercising 
Ecclesiastical  Jurisdiction,  shdl  without  the  Bishop's  consent  have  any  more 
Seals  than  one,  for  the  Sealing  of  all  Matters  incident  to  his  Office :  Which 
Seal  ahaXL  always  be  kept  either  bv  himself,  or  by  his  lawful  Substitute  ex- 
ercising Jurisdiction  for  him,  and  remaining  within  the  Jurisdiction  of  the 
■aid  Judge,  or  in  the  City  or  principal  Town  of  the  County.  This  Seal 
•hall  contain  the  Title  of  Uiat  Jurisdiction  which  every  of  the  said  Judges  or 
their  Deputies  do  execute. 

125.  Convenient  Places  to  be  chosen  Jbr  the  keeping  of  Courts, 

All  Chancellors,  Commissaries,  Archdeacons,  Officials,  and  all  other  ex- 
ercising Ecclesiastical  Jurisdiction,  shall  appoint  such  meet  Races  for  the 
keeping  of  their  Courts  by  the  Assignment  or  Approbation  of  the  Bishop 
of  the  Diocese,  as  shall  be  convenient  for  Entertainment  of  those  that  ar« 
to  make  their  Appearance  there,  and  most  indifferent  for  their  travel.  And 
likewise  they  shaU  keep  and  end  their  Courts  in  such  convenient  time,  as 
every  Man  may  return  homewards  in  as  due  season  as  may  be. 

126.  Peculiar  and  InferUmr  Courts  to  exhibit  the  original  Copies  of 

WiUs  into  the  Bishop* s  Registry, 

Whereas  Deans,  Archdeacons,  Prebetadaries,  Parsons,  Vicars,  and  others 
exercising  Ecclesiastical  Jurisdiction,  claim  Liberty  to  Prove  the  last  Wills 
and  Testaments  of  Persons  deceased  within  their  several  Jurisdictions,  having 
no  known  nor  certain  Rasters,  nor  Publick  Place  to  keep  their  Records  in, 
by  reason  whereof  many  Wills,  Rights,  and  L^acies,  upon  the  death  or  * 

change  of  such  Persons,  and  their  private  Notaries,  miscarry  and  cannot  be 
found,  to  the  great  Prejudice  of  His  Majesties  Subjects :  We  therefore  Order 
and  Injoyn  that  all  such  Possessors  and  Exercisers  of  peculiar  Jurisdiction, 
shall  once  in  every  year  exhibit  into  the  publick  Registry  of  the  Bishop  of 
the  Diocese,  or  of  the  Dean  and  Chapter,  under  whose  Jurisdiction  the  said 
Peculiars  are,  every  original  Testament  of  every  Person  in  that  time  de- 
ceased, and  by  them  Proved  in  their  several  peculiar  Jurisdictions,  or  a  true 
Copy  of  every  such  Testament  Examined,  Subscribed  and  Seded  by  the 
peculiar  Judge  and  his  Notary.  Otherwise  if  any  of  diem  fail  so  to  do,  the 
bishop  of  the  Diocese,  or  Dean  and  Chapter,  unto  whom  the  said  Jurisdic- 
tions do  respectively  belong,  shall  Suspend  the  said  Parties  and  every  of 
them  from  tiie  exercise  of  all  such  peculiar  Jurisdiction,  until  they  have 
performed  this  our  Constitution. 


JUDGES  ECCLESIASTICAL  AND  THEIR  SURROGATES.         MmsEccUi. 

tiattlcal  and 
1 27.  The  Quality  and  Oath  of  Judges,  tb«ir  Sarro- 

No  man  shall  hereafter  be  admitted  a  Chancellor,  Commissary  or  Official, 
to  exercise  any  Ecclesiastical  Jurisdiction,  except  he  be  of  the  full  aee  of 
Six  and  twenty  years  at  the  least,  and  one  that  is  Learned  in  the  Civu  and 
Ecclesiastical  Laws,  and  is  at  the  least  a  Master  of  Arts,  or  Batchelor  of 
Law,  and  is  reasonably  well  practised  in  the  course  thereof,  as  likewise  well 
affected,  and  zealously  bent  to  Religion,  touchii^  whose  Life  and  Manners 
no  evil  Example  is  had,  and  except  before  he  Enter  into  or  Execute  any 
such  Office,  he  shall  take  the  Oath  of  the  Kins's  Supremacy  in  the  presence 
of  the  Bishop,  or  in  the  open  Court,  and  shsll  subscribe  to  the  Articles  of 
Religion  agreed  upon  in  the  Convocation  in  the  year  One  thousand  five  hun- 
dred sixty  and  two,  and  shall  also  swear  that  he  wiD,  to  the  uttermost  of  his 


gates. 
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Jadeei  Eccie.  Understanding,  deal  uprightly  and  justly  in  his  oflSce,  without  respect  or 
aiastictl  and    favour  of  Reward  :  the  said  Oaths  and  Subscription  to  be  Recorded  by  a 
their  Sorro-     Register  then  present.     And  likewise  all  Chancellors,  Commissaries,  Officials, 
**"' Registers,  and  all  other  that  do  now  Possess  or  Execute  any  Places  of  Eccle- 
siastical Jurisdiction,  or  Service,  shall  before  Christmas  next,  in  the  presence 
of  the  Archbishop  or  Bishop,  or  in  open  Court,  under  whom  or  where  they 
exercise  their  Offices,  take  the  same  Oaths,  and  Subscribe  as  before  is  saidT: 
or  upon  refusal  so  to  do,  shall  be  Suspended  from  the  execution  of  their 
Offices,  until  they  shall  take  the  said  Oaths,  and  Subscribe,  as  aforesaid. 

128.  The  Quality  qf  Surrogates. 

No  Cliancellor,  Commissary,  Archdeacon,  Official,  or  any  other  Person 
using  Ecclesiastical  Jurisdiction,  shall  at  any  time  substitute  in  their  absence 
any  to  keep  any  Court  for  them,  except  he  be  either  a  grave  Minister  and  a 
Graduate,  or  a  licensed  publick  Preacher,  and  a  beneficed  Man  near  the 
Place  where  the  Courts  are  kept,  or  a  Batchelor  of  Law,  or  a  Master  of  Arts 
at  least,  who  hath  some  skill  in  the  Civil  and  Ecclesiastical  Law,  and  is  a 
Favourer  of  true  Reli^'on,  and  a  Man  of  Modest  and  Honest  Conversation, 
under  pain  of  Suspension,  for  every  time  that  they  offend  therein,  from  the 
Execution  of  their  Offices  for  the  space  of  Three  Months  tolies  quoties :  And 
he  likewise  that  is  deputed,  being  not  qualified  as  is  before  expressed,  and  yet 
shall  presume  to  be  a  Substitute  to  any  Judge,  and  shall  keep  any  Court,  as 
is  aforesaid,  shall  undergo  the  same  Censure  in  nunner  and  form  as  is  before 
expressed. 


Prociort.  PROCTORS. 

129.  Prociort  not  to  rettun  Cautes  without  the  lawful  Assignment 

qf  the  Parties, 

None  shall  Procure  in  any  Cause  whatsoever,  unless  he  be  thereunto  Con- 
stituted and  Appointed  by  the  Party  himself,  either  before  the  Judge  and  by 
Act  in  Court,  or  unless  in  the  beginning  of  the  Suit,  he  be  by  a  true  and 
sufficient  Proxy  thereunto  warranted  and  enabled.  We  call  that  Proxy 
sufficient,  which  is  strengthened  and  confirmed  by  some  authentical  Seal, 
the  Parties  Approbation,  or  at  least  his  Ratification  therewithal  concurring. 
All  which  Proxies  shall  be  forthwith  by  the  said  Proctors  exhibited  into  the 
Court,  and  be  safely  kept  and  preserved  by  the  Register  in  the  public  Re- 
gistry of  the  said  Court.  And  if  any  Register  or  Proctor  shall  offend  herein, 
he  shall  be  secluded  from  the  exercise  of  his  Office  for  the  space  of  Two 
Months,  without  hope  of  Release  or  Restoring. 

130.  Proctors  not  to  retain  Causes  without  the  Counul  qf  an  Advocate, 

For  Lessening  and  Abridging  the  multitude  of  Suits,  and  Contentions,  as 
also  for  Preventing  the  Complaints  of  Suitors  in  Courts  Ecclesiastical,  who 
many  times  are  overthrown  by  the  oversight  and  negligence,  or  by  the  igno- 
rance and  insufficiency  of  Proctors ;  and  likewise  for  the  furtherance  and 
increase  of  Learning,  and  the  advancement  of  Civil  and  Canon  Law,  follow- 
ing the  laudable  Customs  heretofore  observed  in  the  Courts  pertaining  to  the 
Archbishop  of  Canterbury,  We  Will  and  Ordain,  That  no  F^tor  exercising 
in  any  of  them  shall  entertain  any  Cause  whatsoever,  and  keep  and  retain 
the  same  for  Two  Court-days,  without  the  Counsel  and  Advice  of  an  Advo- 
cate, under  Pain  of  a  Year's  Suspension  from  his  Practice :  neither  shall  the 
Judge  have  Power  to  Release  or  Mitigate  the  said  Penalty,  without  express 
Mandate  and  Authority  from  the  Archbishop  aforesaid. 

131.  Proctors  not  to  conclude  in  any  Cause  without  the  Knowledge  of  an 

Advocate. 

No  Judge  in  any  of  the  said  Courts  of  the  Archbishop,  shall  admit  any  Libel, 
or  any  other  maUei,  m^^oal  ^«  AdTice  of  an  Adyootle  admitted  to  Jmiettse 
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in  the  same  Court,  or  without  his  Suhscrintion :  neither  shall  any  Proctor  Procton. 

concUide  any  Cause  depending,  without  the  Knowledge  of  the  Advocate  - 

Retained  and  Feed  in  the  Cause :  which  if  the  Proctor  sliall  do,  or  procure 
to  he  done,  or  shall  hy  any  colour  whatsoever  defraud  the  Advocate  of  his 
Duty  or  Fee,  or  shall  be  negligent  in  repairing  to  the  Advocate,  and  requir- 
ing his  Advice,  what  course  is  to  be  taken  in  the  Cause,  he  shall  be  suspended 
from  all  Practice  for  the  space  of  Six  Months,  without  hope  of  being  there- 
unto Restored,  before  the  said  Term  be  fully  compleat. 

132.  Proctors  Prohibited  the  Oath  In  Animam  Domini  sui. 

Forasmuch  as  in  the  Probate  of  Testaments  and  Suits  for  Administration 
of  the  Goods  of  Persons  dying  Intestate,  the  Oath  usually  taken  by  Proctors 
of  Courts  In  animam  const ituentiSf  is  found  to  be  inconvenient :  We  do  there- 
fore Decree  and  Ordain,  That  every  Executor  or  Suitor  for  Administration, 
shall  Personally  repair  to  the  Judge  in  that  behalf,  or  his  Surrogate,  and  in 
his  own  Person  (and  not  by  Proctor)  take  the  Oath  accustomed  in  these 
cases.  But  if  by  reason  of  sickness  or  age,  or  any  other  just  Let  or  Im- 
pediment, he  be  not  able  to  make  his  Personal  Appearance  before  the  Judge : 
it  shall  be  lawful  for  the  Judge  (there  being  Faith  first  made  by  a  Credible 
Person,  of  the  Truth  of  his  said  Hindrance  or  Impediment)  to  Grant  a 
Commission  to  some  Grave  Ecclesiastical  Person,  abiding  near  the  Party 
aforesaid,  whereby  he  shall  give  Power  and  Authority  to  the  said  Eccle- 
siastical Person  in  his  stead,  to  Minister  the  accustomed  Oath  above  men- 
tioned, to  the  Executor  or  Suitor  for  such  Administration,  requiring  his  said 
Substitute,  that  by  a  faithful  and  trusty  Messenger  he  certifie  the  said  Judge 
truly  and  faithfully  what  he  had  done  therein.  Lastly,  we  Ordain  and  Ap- 
point, That  no  Judge  or  Register,  shall  in  any  wise  receive  for  the  Writing, 
Drawin?  or  Sealing  of  any  such  Commission,  above  the  Sum  of  Six  shillings 
and  eignt  pence ;  whereof  one  Moiety  to  be  for  the  Judge,  and  the  other 
for  the  Renter  of  the  said  Court 

133.  Proctors  not  to  be  clamorous  in  Court, 

Forasmuch  as  it  is  found  by  experience,  that  the  loud  and  confused  Cries 
and  Clamours  of  Proctors  in  the  Courts  of  the  Archbishop,  are  not  only 
troublesome  and  offensive  to  the  Judges  and  Advocates,  but  also  give  occa- 
sion to  the  standers  by,  of  Contempt  and  Calumny  toward  the  Court  itself: 
that  more  Respect  may  be  had  to  tne  Dignity  of  the  Judge,  than  heretofore, 
and  that  Causes  may  more  easily  and  commodiously  be  handled  and  dis- 
patched, we  charge  and  enjoyn.  That  all  Proctors  in  the  said  Courts  do 
especially  intend,  that  the  Acts  be  faithfully  entred  and  set  down  by  the 
Register,  according  to  the  Advice  and  Direction  of  the  Advocate,  that  the 
said  Proctors  refrain  loud  Speech  and  Brawling,  and  behave  themselves 
quietiy  and  modestly,  and  that  when  either  the  Judges  or  Advocates,  or  any 
of  them  shall  happen  to  speak,  they  presently  be  silent,  upon  pain  of 
Silencing  for  two  whole  Terms  then  immediately  following  every  such 
Offence  of  theirs.  And  if  any  of  them  shall  the  second  time  offend  herein, 
and  afler  due  Monition  shall  not  reform  himself;  let  him  be  for  ever  removed 
from  his  Practice. 

REGISTERS.  Reciiten. 

134.  Abuses  to  be  Reformed  in  Registers. 

If  any  Register,  or  his  Deputy,  or  Substitute  whatsoever,  shall  receive 
any  Certificate  without  the  knowledge  and  consent  of  the  Judge  of  the 
Court,  or  willingly  omit  to  cause  any  person  cited  to  appear  upon  any  Court- 
day  to  be  called,  or  unduly  put  off,  and  defer  the  Examination  of  Witnesses 
to  be  Examined  hy  a  Day  set  and  assigned  by  the  Judge,  or  do  not  obey 
and  observe  the  judicial  and  lawful  Monition  of  the  said  Judge,  or  omit  to 
write,  or  cause  to  be  written  such  Chfttkms  and  PeoreM  m  an  tob^^t  vDk. 


668  flppentifjc  H. 

RegUtert.       execution  and  set  forth  before  the  next  Court  day,  or  shall  not  cause  all  Tes- 

taments  exhibited  into  his  Office,  to  be  Registred  witliin  a  convenient  time, 

or  shall  set  down  or  enact  as  decreed  by  the  Judge  any  thing  felse,  or  con- 
ceited bv  himself,  and  not  so  ordered  or  decreed  by  the  Judge,  or  in  the 
Transmission  of  Processes  to  the  Judge  Ad  guem,  shall  add,  or  insert  any 
fidsehood  or  untruth,  or  omit  any  thing  therein  either  by  Cunning,  or  bv 
gross  Negligence,  or  in  Causes  of  Instance,  or  promoted  of  Office,  ahaU 
receive  any  Reward  in  favour  of  either  party,  or  be  of  Counsel  directly  or 
indirectly  with  either  of  the  parties  in  Suit,  or  in  the  execution  of  mcdr 
Office  shall  do  ought  else  maliciously,  or  fraudulently,  whereby  the  aaid 
Ecclesiastical  Judge  or  his  Proceedings  may  be  slandered  or  defamed :  We 
Will  and  Ordain,  That  the  said  Register  or  his  Deputy  or  Substitute, 
offending  in  all,  or  any  of  the  Premisses,  shall  by  the  Bishop  of  the  Dioceie 
be  Suspended  from  the  Exercise  of  his  Office  for  the  space  of  one,  two  or 
three  Months,  or  more,  according  to  the  Quality  of  his  Offence,  and  that  the 
said  Bishop  shall  assign  some  other  publick  Notary  to  execute  and  discharge 
all  things  pertiuning  to  his  Office,  during  the  time  of  his  said  Su^nsion. 

135.  A  certain  Rate  of  Feet  due  to  all  Ecclesiastical  Officers, 

No  Bishop,  Suffra^n,  Chancellor,  Commissary,  Archdeacon,  Official,  nor 
any  other  exercising  Ecclesiastical  Jurisdiction  whatsoever,  nor  any  Register 
of  any  Ecclesiasticcd  Courts,  nor  any  Minister  belonging  to  any  of  the  said 
Officers  or  Courts,  shall  hereafter,  for  any  Cause  incident  to  their  several 
Offices,  take  or  receive  any  other  or  greater  Fees,  than  such  as  were  cer- 
tified to  the  most  Reverend  Father  in  God,  John,  late  Archbishop  of  Can- 
terbury, in  the  Year  of  our  Lord  God,  One  thousand  five  hundred  nine^ 
and  seven,  and  were  by  him  Ratified  and  Approved,  under  pain  that  eveiy 
such  Judge,  Officer  or  Minister  offending  herein  shall  be  Suspended  fix>m 
the  Exercise  of  their  several  Offices,  for  the  space  of  six  Months  for  eveiy 
such  Oflfence.  Alwa3rs  provided,  that  if  any  Question  shall  arise  conceminff 
the  certainty  of  the  said  Fees  or  any  of  them,  then  those  Fees  shall  be  held 
for  lawful,  which  the  Archbishop  of  Canterbury  for  the  time  being  shall 
under  his  Hand  approve,  except  the  Statutes  of  uiis  Realm  before  made,  do 
in  any  Particular  Case  express  some  other  Fees  to  be  due.  Provided  further- 
more, that  no  Fee  or  Money  shall  be  received  either  by  the  Archbishop,  or 
any  Bishop  or  Suffragan,  either  directly  or  indirectly,  for  admitting  or  any 
into  Sacred  Orders,  nor  that  any  other  person  or  persons  under  the  said 
Archbishop,  Bishop  or  Suffragan,  shall  for  Parchment,  Writing,  Wax,  Seal- 
ing, or  any  other  respect  thereunto  appertaining,  take  above  Ten  shillings, 
under  such  pains  as  are  already  by  Law  prescribed. 

136.  il  Table  of  the  Rates  and  Fees  to  be  set  up  in  Courts  and  Registrtes, 

We  do  likewise  constitute  and  appoint.  That  the  Registers  belonging  to 
every  such  Ecclesiastical  Judge,  shall  place  two  Tables,  containing  the  several 
Rates  and  Sums  of  all  the  said  Fees :  one  in  the  usual  Place  or  Consistory 
where  the  Court  is  kept,  and  the  other  in  his  Registry,  and  both  of  them  in 
such  sort,  as  every  man,  whom  it  concerneth,  may  without  difficulty  come 
to  the  View  and  Perusal  thereof,  and  take  a  Copy  of  them ;  the  same  Tables 
to  be  so  set  up  before  the  Feast  of  the  Nativity  next  ensuing.  And  if  any 
Register  shall  fail  to  place  the  said  Tables  according  to  the  Tenor  hereof,  he 
shall  be  Suspended  from  the  execution  of  his  Office,  until  he  cause  the  same 
to  be  accoraingly  done :  And  the  said  Tables  being  once  set  up,  if  he  shall 
at  any  time  remove  or  suffer  the  same  to  be  removed,  hidden  or  any  way 
hindred  from  sight,  contrary  to  the  true  meaning  of  this  Constitution,  he 
shall  for  every  such  Offbnce  be  Suspended  from  the  Exercise  of  his  Office 
for  the  space  of  Six  Montlis. 

137.  The  whole  Fees  for  shetoing  Letters  of  Orders,  and  other  Licences, 

due  but  once  in  every  Bishop's  time. 

ForaBmuch  aa  a  chief  and  principal  Cause  and  Use  of  Visitation  ii,  that 
the  Bishop,  Axc\ideaGOTi  ot  f3^«t  vna^^  \a  Vuit,  may  get  aome  good 
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knowledge  of  the  State,  Sufficiency  and  Ability  of  the  Clergy,  and  other  Reubiert. 

persons  whom  they  are  to  Visit :  We  think  it  convenient,  that  every  Parson,  

Vicar,  Curate,  Schoolmaster,  or  other  Person  Licensed  whosoever,  do  at  the 
Bishop's  first  Visitation,  or  at  the  next  Visitation  after  his  Admission,  shew 
and  exhibit  unto  him  his  Letters  of  Orders,  Institution  and  Induction,  and 
all  other  his  Dispensations,  Licences  or  Faculties  whatsoever,  to  be  by  the 
said  Bishop  either  allowed,  or  (if  there  be  just  cause)  disallowed  and  rejected : 
and  being  oy  him  approved,  to  be,  as  the  Custom  is,  sisned  by  the  Register; 
and  that  the  whole  Fees  accustomed  to  be  paid  in  the  Visitations  in  respect 
of  the  Premisses,  be  paid  only  once  in  the  whole  time  of  every  Bishop,  and 
afterwards,  but  half  of  the  said  accustomed  Fees,  in  every  other  Visitation, 
during  the  said  Bishop's  Continuance. 


APPARITORS.  Apparitors. 

138.  The  number  of  Apparitors  Restrained. 

Forasmuch  as  we  are  desirous  to  redress  such  Abuses  and  Aggrievances 
as  are  said  to  grow  by  Sonmers  or  Apparitors;  we  think  it  meet  that  the 
multitude  of  Apparitors  be  (as  much  as  is  possible)  abridged  or  restrained : 
Wherefore  we  Decree  and  Ordain,  That  no  Bishop  or  Archdeacon,  or  their 
Vicars  or  Officials,  or  other  inferior  Ordinaries,  shall  depute  or  have  more 
Apparitors  to  serve  in  their  Jurisdictions  reroectively,  tnan  either  they  or 
theur  Predecessors  were  accustomed  to  have  Thirty  years  before  the  Pub- 
lishing of  these  our  present  Constitutions.  All  which  Apparitors  shall  by 
themselves  faithfully  execute  their  Offices,  neither  shall  they,  by  any  colour 
or  pretence  whatsoever,  cause  or  suffer  their  Mandates  to  be  executed  by 
any  Messengers  or  Substitutes,  unless  it  be  upon  some  eood  cause  to  be  first 
known  and  approved  by  the  Ordinary  of  the  place.  Moreover,  they  shall 
not  take  upon  them  the  Office  of  F^moters  or  Informers  for  the  Court, 
neither  shall  they  exact  more  or  greater  Fees  than  are  in  these  our  Consti- 
tutions formerly  prescribed.  And  if  either  the  number  of  the  Apparitors 
deputed,  shall  exceed  the  aforesaid  Limitation,  or  any  of  the  said  Apparitors 
shall  offend  in  any  of  the  Premisses,  the  persons  deputing  them,  if  they  be 
Bishops,  shall,  upon  Admonition  of  their  Superior,  discharge  the  Persons 
exceediiu?  the  number  so  limited :  if  inferiour  Ordinaries,  they  shall  be  Sus- 
pended nom  the  execution  of  their  Office  until  they  have  dismissed  the 
Apparitors  by  them  so  deputed,  and  the  parties  themselves  so  deputed  shall 
for  ever  be  removed  from  the  Office  of  Apparitors :  and  if  being  so  removed, 
they  desist  not  firom  the  Exercise  of  their  said  Offices,  let  them  be  punished 
by  Ecclesiastical  Censures  as  persons  Contumacious.  Provided,  that  if  upon 
Experience  the  number  of  the  said  Apparitors  be  too  great  in  any  Diocese 
in  the  Judgment  of  the  Archbishop  of  Canterbury  for  the  time  bemg,  they 
shall  by  him  be  so  abridged  as  he  snail  think  meet  and  convenient 


AUTHORITY  OF  SYNODS. 

139.  A  National  Sjfnod  the  Church  Representative* 

Whosoever  shall  hereafter  affirm,  That  the  Sacred  S3mod  of  this  Nation, 
in  the  Name  of  Christ,  and  by  the  King's  Authority  assembled,  is  not  the 
true  Church  of  England  by  Representation,  let  him  be  Excommunicated, 
and  not  restored  until  he  repent  and  publicly  revoke  that  bis  wicked  Error. 

140.  I^nods  conclude  as  well  the  absent  as  the  present. 

Whosoever  shall  affirm.  That  no  manner  of  Person,  either  of  the  Cleigy 
or  Laity,  not  being  themielves  porticiilaily  assembled  in  the  said  Sacred 


Aailioritjr  of 
SjBodt. 
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Aatborityof    Synod,  are  to  be  subject  to  tbe  Decrees  thereof  in  Causes  Ecclesiastical 
Synodi.  (made  and  ratified  b^  the  King's  Majesties  supreme  Authority)  as  not 

having  given  their  Voices  unto  them :  let  him  be  Excommunicated,  and  not 
restoi^  until  he  repent  and  publickly  revoke  that  his  wicked  Error. 

141.  Depravers  of  the  Synod  cenmred. 

Whosoever  shall  hereafter  affirm,  That  the  Sacred  Synod,  assembled  as 
aforesaid,  was  a  company  of  such  persons  as  did  conspire  together  against 
godly  and  religious  Professors  of  the  Gospel :  and  that  therefore  both  they 
and  their  Proceedings  in  making  of  Canons  and  Constitutions  in  Causes 
Ecclesiastical  by  the  king's  Authority,  as  aforesaid,  ought  to  be  despised  and 
contemned,  the  same  being  ratified,  confirmed  and  enjoyned  by  the  said 
Regal  Power,  Supremacy  and  Authority  :  let  them  be  Excommunicated,  and 
not  restored  until  they  repent  and  publickly  revoke  that  their  wicked  Error. 


We  (a)  of  Our  Princely  Inclination,  and  Royal  Care  for  the  Maintenance 
of  the  present  Estate  and  Government  of  tlie  Church  of  England,  by  the 
Laws  of  this  Our  Realm  now  Settled  and  Established,  havine  diligend^r,  with 
great  Contentment  and  Comfort,  read  and  considered  of  all  these  their  said 
Canons,  Orders,  Ordinances,  and  Constitutions,  agreed  unon,  as  is  before 
expressed ;  and  finding  the  same  such,  as  We  are  perswaded  will  be  veiy 

Profitable,  not  only  to  Our  Clergy,  but  to  the  whole  Church  of  this  Our 
kingdom,  and  to  all  the  tnie  Members  of  it  (if  they  be  well  observed),  Have 
therefore  for  Us,  Our  Heirs  and  Lawful  Successors,  of  Our  Especial  Grace, 
certain  Knowledge,  and  meer  Motion,  given,  and  by  these  Presents  do  me 
Our  Royal  Assent,  according  to  the  Form  of  the  said  Statute  or  Act  of  Par- 
liament aforesaid,  to  all  and  every  of  the  said  Canons,  Orders,  Ordinances 
and  Constitutions,  and  to  all  and  every  thing  in  them  contained,  as  they  are 
before  written. 

And  furthermore,  We  do  not  only  by  Our  said  Prerogative  Royal,  and  Su- 
preme Authority  in  Causes  Ecclesiastical,  Ratifie,  Confirm,  and  Establish,  by 
these  Our  Letters  Patents,  tlie  said  Canons,  Orders,  Ordinances  and  Consti- 
tutions, and  all  and  every  thing  in  them  contained,  as  is  aforesaid ;  but  do 
likewise  Propound,  Publish,  and  straightway  Enjoyn  and  Command  by  Our 
said  Authority,  and  by  these  our  Letters  Patents,  the  same  to  be  diligently 
observed,  executed,  and  equally  kept  by  all  Our  Loving  Subjects  of  this  Our 
Kingdom,  both  within  the  Province  of  Canterbury  and  York,  in  all  Points 
wherein  they  do  or  may  concern  every  or  any  of  them,  according  to  this  Our 
Will  and  Pleasure  hereby  signified  and  expressed:  And  that  likewise  for  the 
better  Observation  of  them,  every  Minister,  by  what  Name  or  Title  soever 
he  be  called,  shall  in  the  Parish  Church  or  Chapel  where  he  hath  Charge^ 
read  all  the  said  Canons,  Orders,  Ordinances  and  Constitutions  once  every 
year,  upon  some  Sundays  or  Holydays  in  the  afternoon  before  Divine  Service, 
dividing  the  same  to  such  sort,  as  that  tfie  one  half  may  be  Read  one 
Day,  and  the  other  another  Day :  The  Book  of  the  said  Canons  to  be  pro- 
vided at  the  Charge  of  the  Parish  betwixt  this  and  tbe  Feast  of  the  Nativity 
of  Our  Lord  God  next  ensuing :  Straightly  charging  and  commanding  aU 
Archbishops,  Bishops,  and  all  other  that  exercise  any  Ecclesiastical  Jurisdic- 
tion within  this  Realm,  every  man  in  his  place,  to  see,  and  procure  (so  much 
as  in  them  lieth)  all  and  every  of  the  same  Canons,  Orders,  Ordinances  and 
Constitutions  to  be  in  all  Pomts  duly  observed,  not  sparing  to  execute  the 
Penalties  in  them  severally  mentioned,  upon  any  that  shall  wittinely  or  wil- 
fully break,  or  neglect  to  observe  the  same,  as  they  tender  the  Honour  of 
God,  the  Peace  of  the  Church,  the  Tranquillity  of  tne  Kingdom,  and  their 
Duties  and  Service  to  Us  then:  King  and  Sovereign.    In  Witness,  &c, 

(a)  James  I. 
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or 

THE  CHURCH  OF  IRELAND. 


Charles (6)  by  the  grace  of  God  King  of  England,  Scotland,  France,  and 
Ireland,  Defender  of  the  Faith  &c.  To  all  men  to  whom  these  presents  shall 
come,  greeting.  Whereas  our  Bishops,  Deans  of  our  Cathedrall  Churches, 
Arch-deacons,  Chapters  and  Colledges,  and  the  rest  of  the  Clergie  within  our 
Kingdome  of  Ireland,  were  summoned  and  called  by  vertue  of  our  Writts 
directed  to  the  Arch-bishops  of  the  foure  sererall  Provinces,  and  bearing  date 
the  foure  and  twentieth  day  of  May,  in  the  tenth  yeare  of  our  Raigne,  to  ap- 
peare  before  the  said  Arch-bishops  in  the  Cathedrall  Church  of  S.  Patricks 
Dublin  upon  the  one  and  twentieth  day  of  luly  then  next  ensueing,  then  and 
there  to  treate  and  conclude  upon  certaine  high  and  urgent  affaires  in  the  said 
Writts  mentioned,  who  did  thereupon  at  the  time  appointed,  and  in  the  said 
Cathedrall  Church  of  S.  Patricks  aforesaid,  assemble  themselves  and  appeare 
in  Convocation  for  that  purpose,  according  to  the  tenor  of  the  said  Writts. 
And  whereas  wee  for  divers  urgent  and  weighty  occasions  us  thereunto 
moving,  of  our  especiall  grace,  certaine  knowledge,  and  meere  motion,  did 
hy  vertue  of  our  prerogative  royali  and  supreame  authority  in  causes  Ecclc- 
siasticall,  give  and  sp-ant  by  our  Letters  Patents  under  our  great  Scale  of  Ire- 
land, beanng  date  the  one  and  twentieth  day  of  Inly  in  the  tenth  yeare  of  our 
RaiEne,  full  power  and  authority  unto  the  said  Arch-bishops,  Bishops,  Deanes, 
Arch-deacons,  Chapters,  Colledges  and  Clergie  of  this  Kingdome  tnen  assem- 
bled in  Convocation,  in  the  said  Cathedrall  Church  of  S.  Patrick,  that  they 
from  time  to  time  during  the  Pariiament  then  begun  at  Dublin  might  con- 
ferre,  treate,  consult  and  conclude  of  and  iipon  such  Articles,  Canons,  Orders, 
Ordinances,  Statutes  and  Constitutions  Ecclesiasticall,  as  they  shall  thinke 
necessary,  fit  and  convenient  for  the  honour  and  service  of  Almighty  God, 
and  augmentation  of  his  divine  worship,  the  rooting  out  of  heresies  and 
errours  out  of  the  Vineyard  of  Christ,  for  procuring  of  the  good  and  quiet  of 
the  Church  and  preservation  of  good  government  in  causes  Ecclesiasticall,  and 
to  the  lurisdiction  of  the  Church  belonging,  as  also  to  make  and  set  downe 
ordinances  and  decrees  to  have  such  force  and  effect  as  other  Canons  and  Con- 
stitutions of  the  Church  have,  and  the  same  (our  royali  assent  being  thereunto 
first  had  and  obtuned)  to  set  forth  and  publish  freely  and  lawfully,  and  that 
aswell  the  Archbishops  and  Bishops,  and  all  other  inferiour  persons  whom  it 
may  conccrne,  should  yeild  due  obedience  thereunto,  as  in  and  by  our  said 
Letters  Patents  more  at  large  it  doth  and  may  appeare.  Forasmuch  as  the 
said  Archbishops,  Bishops,  Deanes,  Archdeacons,  Chapters  and  Colledges  with 
the  rest  of  the  Clergie  of  this  Kingdome  having  met  together  at  the  time  and 
place  before  mentioned,  and  then  and  there  by  vertue  of  our  said  authority 
granted  unto  them,  have  treated  of,  concluded  and  agreed  upon  certaine 
Canons,  Orders,  Ordinances,  and  Constitutions,  to  the  end  and  purpose  by 
VS  limited  and  prescribed  imto  them,  and  have  thereupon  offered  and  pre- 
sented the  same  unto  VS,  most  humbly  desiring  VS  to  give  our  royali  assent 
unto  their  said  Canons,  Orders,  Ordinances  and  Constitutions,  according  to 

(6)  Charles  I. 
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Canons  of  the  the  forme  of  a  certaine  Statute  or  Act  of  Parliament  made  in  that  behalfe,  and 
Charch  of       \yy  q^^  ^^  Prerogative  rovall,  and  supreame  authority  in  causes  EcdeaiasticaU, 

'^"'  ' to  ratifie  by  our  Letters  ratenta  under  our  great  Seale  of  Ireland,  and  to  con- 

firme  the  said  Canons  being  one  hundred  in  number,  and  contained  in  a 
Booke  intituled,  ConstUutions  and  Canons  EcclesiasticaU,  treated  tqpon  by 
the  Archbishops  and  Bishops,  and  the  rest  of  the  Clergie  of  Ireland,  and 
agreed  upon  with  the  Kings  Majesties  licence  in  their  Synod  begun  at  Dublin 
Anno  Domini  1634,  and  in  the  year  of  the  raicne  of  our  Soveraigne  Lord 
CHARLES  by  the  ^;race  of  God  of  great  Brittaine,  France,  and  Ireland  the 
tenth,  which  Booke  is  remaining  with  lohn  Forth  Clerke  of  the  upper  bouse 
of  Convocation,    WEE  of  our  Princely  inclination  and  royall  care  for  the 
maintenance  of  the  present  estate  and  governement  of  the  Church  of  Ireland 
by  the  Lawes  of  this  our  Realme  now  settled  and  established,  having  dili- 
gently with  great  contentment  and  comfort  read  and  considered  of  all  these 
their  said  Canons,  Orders,  Ordinances  and  Constitutions  agreed  upon,  at  is 
before  expressed,  and  finding  the  same  such,  as  Wee  are  perswadnl  will  be 
very  profitable,  not  onelv  to  our  Clereie,  but  to  the  whole  Church  of  this  our 
Kin^ome ;  and  to  all  the  true  members  of  it,  (if  they  be  well  observed.) 
HAVE  therefore  for  VS  our  heirs  and  lawfuU  successors,  of  our  especiaU 
grace,  certaine  knowledge  and  meere  motion,  by  the  advise  and  consent  of 
our  right  trusty  and  right  welbeloved  Cousin  and  Counsellour,  Thomas  Vis- 
count Wenttoorth  our  Deputy  eenerall  of  our  said  Kingdome  of  Ireland,  and 
President  of  our  Councell  established  in  the  North  parts  of  our  Kingdome  of 
England,  given  and  by  these  presents  doe  eive  our  royal!  assent  according  to 
the  forme  of  the  said  Statute  or  Act  of  Parliament  aforesaid,  to  all  and  every 
the  said  Canons,  Orders,  Ordinances  and  Constitutions,  and  all  and  every  thing 
in  them  contained.    And  furthermore,  Wee  doe  not  onely  by  our  said  Pre- 
rogative royall  and  supreame  authority  in  causes  Ecdesiasticall,  latifie,  con- 
firme  and  establish  by  these  our  Letters  Patents  the  said  Canons,  Orders, 
Ordinances  and  Constitutions,  and  all  and  every  thing  in  them  contajrned,  as 
is  aforesaid,  but  doe  likewise  propound,  publish,  and  streightly  enjovne  and 
commaund  by  our  said  authority,  and  by  these  our  Letters  Patents  rae  same 
to  bee  diligently  observed,  executed,  and  eaually  kept  by  all  our  loving  Sub- 
jects of  this  our  Kingdome,  in  all  points  wnerein  they  doe,  or  may  concerae 
every  or  any  of  them ;  accoiding  to  this  our  will  and  pleasure  hereby  signified 
and  expressed.    And  that  likewise  for  the  better  observation  of  them  every 
Minister  by  what  name  or  title  soever  bee  be  called,  shall  in  the  Parish 
Church  or  Chappell  where  he  hath  chaige,  reade  all  the  Canons,  Orders,  Or- 
dinances and  Constitutions  once  every  yeare,  upon  some  Sundayes  or  Holy- 
dayes  in  the  after-noone  before  divine  service ;  dividing  the  same  in  sodi 
sort,  as  that  the  one  halfe  may  be  read  one  day,  and  the  other  another  day. 
The  Booke  of  the  said  Canons  to  be  provided  at  the  charge  of  the  Parish  be- 
twixt this,  and  the  Feast  of  Easter  next  ensuing.    Streigntly  chargeins  and 
commaundinc;  all  Archbishops,  Bishops,  and  all  other  that  exercise  any  Ecde- 
siasticall lurisdiction  within  this  Realme,  every  man  in  his  place  to  see  and 
procure  (so  much  as  in  them  lyeth)  all  and  every  of  the  same  Canons,  Orders, 
Ordinances  and  Constitutions  to  be  in  all  points  duly  obser\'ed,  not  sparing  to 
execute  the  penalties  in  them  severally  mentioned  upon  any  that  snail  wit- 
tingly or  wilfully  breake  or  neglect  to  observe  the  same,  as  they  tender  the 
honor  of  God,  the  peace  of  the  Church,  tranquillitie  of  the  Kingdome,  and 
their  dueties  and  service  unto  VS  their  King  and  Soveraigne.     In  witnes  &c 
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CONSTITVTIONS*  AND  CANONS  ECCLESIASTIC  ALL,  c«o«.ofibe 
Treated  upon  by  the  ArchlnshopSf  and  Bishops,  and  the  rest  of  the  f^JJjJ,®' 

Clergie  of  IRELAND  ;  and  agreed  upon  by  the  Kings  Mqjesties '- 

licence  in  their  Synod  begun  and  holden  at  Dublin,  Anno  Domini  1634,  *  See  title 
and  in  the  yeare  of  the  raigne  of  our  Saoeraigne  Lord  Charles  by  ?^?'^'J  ^^ 
the  grace  of  God  King  of  Great  BrUtoMe^  France,  and  Ireland  *^***'' 
the  tenth* 


OP  THB  CHURCH  OF  IRELAND. 

1.  Of  the  agreement  of  the  Church  of 

ED^land  and  Ireland  in  the  pro- 
feuion  of  the  same  Christian  Reli- 
gion. 

2.  The  Kin^s  Supremacy  in  Causes  Ec- 

clesiasticall  to  be  raaintayned. 

3.  Of  the  prescript  Forme  of  Divine 

Service  contained  in  the  Booke  of 
Common  prayer. 

4.  Of  the  forme  of  Consecrating  and 

ordering  Archbishops,  Bishops,&c* 
and  of  the  Churches  established 
according  to  that  order. 

5.  Authors  of  schismes    and    roain- 

tayners  of  Conventicles  censured. 

OF  mVINB  SBRVICBy  PREACHING  OF  THB 
WORD,  AND  ADMINISTRATION  OF 
THB  SACRAMENTS. 

6.  Due  celebration  of  Sundayes  and 

Holydaies. 

7.  The  prescript  forme  of  Divine  ser- 

vice to  be  used  on  Sundayes  and 
Holy-dayes,  with  all  decency,  and 
due  reverence. 

8.  Of  the  ordering  of  certaine  parts  of 

the  Service. 

9.  Beneficed  Preachers  being  resident 

on  their  livings,  to  preach  every 
Sunday, 

10.  No  publique  opposition  betweene 

Preachers. 

11.  Ministers  to  Catechiie  every  Sun- 

day. 

12.  The  people  to  be  informed  in  the 

body  of  Christian  Religion,  and 
reformed  in  their  conversation. 

13.  Preachers  and   Lecturers  to  reade 

Divine  Service,  and  administer  the 
Sacraments  twice  a  yeare  at  the 
least. 

14.  Ministers  not  to  refuse  to  Christen 

or  Buiy. 
16.  Ministers  not  to  deferre  Christening 
if  the  child  be  in  danger. 

16.  Fathers  not  to  be  GodfaUiers  in  Bap- 

tisme,  nor  children  not  Commu- 
nicants. 

17.  Confirmation,  or  laying  hands  upon 

children,  to  be  performed  by  the 
Bishop  once  in  three  yeares. 

18.  Of  the  receiving  of  the  holy  Com- 

munion. 

19.  Warning  to  be  given  beforehand  for 

the  CommanioD* 
VOL.  IV. 


20.  Notorious  oflfenders  not  to  be  ad- 

mitted to  the  Communion. 

21 .  Ministers  not  to  preach  or  administer 

the  Communion  in  private  houses. 

22.  Ministers  not  to  hold  private  con- 

venticles. 

OP  BISHOPS,  ARCHDEACONS,  DBANE8,  AND 
PREBENDARIES. 

23.  Of  Ordering  Ecclesiasticall  luria- 

dictioD. 

24.  Of  ordering  the  revenues  of  Eccle- 

siasticall persons. 

25.  Of  Archdeacons. 

26.  Residence   of    Deanes    in    their 

Churches. 

27.  Deanes  and  Prebendaries  to  preach 

durinff  their  Residence. 

28.  Prebendaries  to  be  resident  upon 

their  benefices. 


OF 


AND 


THE   ORDINATION,  FUNCTION, 
CHARGE  OF  MINISTERS. 

29.  Foure  solemne  times  appointed  for 

the  making  of  Ministers. 

30.  The  titles  of  sucii  as  are  to  be  made 

Ministers. 

31.  The  qualitie  of  such  as  are  to  be 

made  Ministers. 

32.  The  examination  of  such  as  are  to 

be  made  Ministers. 

33.  Caution  for  Institution  of  Ministers 

into  Benefices. 

34.  Patrons  of  Ecclesiasticall  Benefices. 

35.  Prevention  of  Symoniacall  contracts 

in  those  that  are  presented  by  them. 

36.  Small  Parishes  to  be  united  and  Re- 

sidence enjoyned. 

37.  Absence  of  Beneficed  men,    and 

livinga  appropriated  to  be  sup- 
plied by  Cnrats  that  are  allowed 
Preachers. 

38.  None  to  be  Curats  but  allowed  by 

the  Bishop. 

39.  Strangers  not  admitted  to  preach 

without  Licence. 

40.  Ministers  to  conferre  with  Recusants. 

41.  Ministers  to  visite  the  sicke. 

42.  Sobemesse  of  conversation,  and  de- 

cencie  of  apparell  required  in  Mi- 
nisters. 

43.  Of  consecration  of  Churches. 

44.  A  Tenier  of  gleabe-lands  and  other 

possessions  belonging  to  churches. 
46.  Pavment  of  Tythes. 
46.  A  RegUtiy  to  bee  kept  of  Christnings, 

Weddings,  and  Burials. 
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OF  MARRIAOBS  AND  DIVORCU. 

47.  None  to  many  within  the  degrees 

prohibited. 

48.  None  to  marry  under  XXI.  yeares 

without  their  Parents  consent. 

49.  Security  to  be  taken  at  the  granting 

of  Licences  to  many  without  pub* 
lication  of  Bannes,  and  under  what 
conditions. 

60.  Oathes  to  be  taken  for  the  condi- 

tions. 

61.  An  exception  for  those  that  are  in 

Widowhood. 

62.  Ministers  not  to  marry  any  person 

without  Bannes. 

63.  No  sentence  for  Divoroe  to  be  gif  en 

upon  the  sole  confession  of  the 
Parties. 

64.  No  sentence  of  Divorce  to  be  given 

but  in  open  court. 

65.  In  all  sentences  for  Divorce,  bond  to 

be  taken  for  not  marrying  during 
each  others  life. 

or  ECCLESIASTICALL   COURTS*  AND  lURIS- 
DICTION. 

66.  The  Order  of  lurisdictions  to  be  kept. 
67f  The  restraint  of  double  Quarrels 

upon  the  respite  of  Institution. 

68.  Inhibitions  not  to  be  granted  without 

the  subscription  of  an  Advocate. 

69.  Inhibitions  not  to  be  ^[ranted  untill 

the  Appeale  be  exhibited  to  the 
ludge. 

60.  Solemne  denunciation  of  parties  ex- 

communicated. 

61.  Notorious  crimes  and  scandals  to  be 

certified  into  Ecclesiasticall  Courts 
by  presentments. 

62.  Schismaticks  to  be  presented. 

63*  Not-communicants  at  Easter  to  be 
presented. 

64.  Ministers  may  present. 

65.  Ministers  and  Church-wardens  not 

to  be  sued  for  presenting. 

66.  Church- wardens  not  bound  to  pre- 

sent oftner  than  twice  a  yeare. 

67.  Church-wardens  not  to  be  troubled 

for  not  presenting  oftner  than  twice 
a  yeare. 

68.  Convenient  time  to  bee  assigned  for 

framing  presentments. 

69.  None  to  oe  cited  into  Ecclesiasticall 

Courts  by  Proces  of  Quorum  fio- 
mina, 

70.  Maturity  required  in  proceeding. 

71.  No  sentence  of  Depnvation  or  De- 

position to  be  pronounced  against 
a  Minister  but  by  the  Bishop. 

72.  No  Act  to  be  sped  but  in  open  Court 

73.  No  Court  to  nave  more  than  one 

Seale. 

74.  Convenient  Places  to  be  choeen  for 

keeping  of  Courts. 

75.  PecuLiis  and  udwnoi  CvucU  to  ex* 


hibit  the  orisinall  Copiet  of  Wills 
into  the  Bishops  Regu^. 

76.  The  qualitie  and  Oath  of  Judges  and 

Surrogates. 

77.  Proctors  not  to  retayne  Ctniet  with- 

out the  lawful!  asaignsment  of  the 
parties. 

78.  Proctors  prohibited  the  Oath  t»  ami- 

mam  domini  tuu 

79.  Proctors  not  to  be  damonMis  in 

Court. 

80.  The  oath  de  ealumnid  not  to  be  re* 

fused. 

81.  Abuses  to  be  reformed  in  Registen. 

82.  A  oertaioe  rate  of  Fees  to  all  Eccle- 

siasticall Officers. 

83.  A  uble  of  the  rates  of  Feet  to  be  let 

up  in  Courts  and  Kegistriea. 

84.  The  whole  Fees  for  showing  Letters 

of  orders,  and  other  licenoes,  dae 
but  once,  in  every  Bishope  time. 

85.  The   number  of    Appenton    le- 

strayned. 

OF  PARISH  CLBARKS,  CHUBCB-WARDBrS, 
AND  SCBOOLB-HASTXRS,  AMD  THSZE 
SEVXRALL  DUTIXS. 

86.  Parish  Clearks  to  be  choeen  by  the 

Ministers. 

87.  The  choyce  of  Chnich*wiideni«  tad 

their  Accompt. 

88.  The  choyce  of  Side-maa^  tad  their 

ioynt  office  with  Chureh-wirdens. 

89.  The  old  Church-wardani  to  make 

their  Presentments  before  the  new 
be  swome. 

90.  The  duty  of  Church-waidena  touch- 

ing such  persons  as  are  out  of  the 
Church  in  time  of  Gods  worship 
on  Suodayes  and  Holy-dayas. 

91.  Their  dut^  touching  thoee  persons 

that  are  in  the  Church  at  that  time. 

92.  To  keepe  the  Church  from  being 

prophaoed  at  all  other  times. 

93.  To  see  Churches  and  Church-yards 

kept  in  suflBcient  reparation. 

94.  To  furnish  all  Churches  with  thin^ 

necessary  for  the  celebration  of  Di- 
vine Service,  Preaching  and  admi- 
nistration of  the  Sacraments. 

95.  To  provide  things  fitting  for  every 

Communion,  and  to  obserte  those 
that  come,  or  come  not  to  the  same. 

96.  To  provide  a  Chest  for  Almes  in 

every  Church. 

97.  To  abolish  all  monnmeata  of  sapar^ 

stition. 

98.  None  to  teach  Schoole  without  li- 

cence, and  Curates  dennras  to 
teach  to  be  licensed  before  others. 

99.  The  dutie  of  Sehoolemaatera* 

OF  THE  AUTUORITIS  OP  THB  STlfOD. 

100.  The  anthori^  of  fStM  NatioMD 
Synod  estibluM. 
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1,  Of  the  agreement  of  the  Church  qf  England  and  Ireland,  in  the  prqfes$ion  ortbeChorch 

of  the  same  Christian  Religion,  of  Ireltnd. 

For  the  manifestation  of  our  agreement  with  the  Church  of  England  in  the 
confession  of  the  same  Christian  Faith,  and  the  doctrine  of  the  Sacraments  : 
Wee  doe  receiye  and  approve  the  Booke  of  Articles  of  Religion  agreed  upon 
by  die  Archbishops,  and  Bishops,  and  the  whole  Clergie  in  the  Convocation 
holden  at  London  in  the  yeare  of  our  Lord  God  1562,  for  the  avoyding^of 
diversities  of  opinions,  and  for  the  establishine-  of  consent  touching  true  Re- 
ligion. And  therefore  if  any  hereafter  shall  amrme  that  any  of  those  Articles 
are  in  any  part  superstitious  or  erroneous,  or  such  as  he  may  not  with  a  eood 
conscience  subscribe  unto,  let  him  be  excommunicated,  and  not  absolved  be- 
fore he  make  a  publlque  revocation  of  his  errour. 

2.  The  Kings  Supremacy  in  Causes  Ecciesiasticall  to  he  maintained. 

All  Ecciesiasticall  persons  having  cure  of  soules,  and  all  other  Preachers, 
and  Readers  of  Divinitie  Lectures,  snail  to  the  uttermost  of  their  wit,  know- 
ledge and  learning,  purelv  and  sincerely  (without  any  colour  or  dissimulation) 
teach,  manifest,  open  and  declare,  foure  times  every  yeare  (at  the  least)  in 
their  Sermons,  and  other  Collations  and  Lectures;  That  idl  usurped  and 
fomdne  power,  (forasmuch  as  the  same  hath  no  establishment  nor  ground 
by  the  Law  of  God,)  is  for  most  just  causes  taken  away  and  abolished :  and 
tnat  therefore  no  manner  of  obedience  or  subjection,  within  his  Majesties 
Realmes  and  Dominions,  is  due  unto  such  forraine  power :  but  that  the  King9 
power  within  his  Realme  of  Ireland,  and  all  other  nis  Dominions  and  Coun- 
treyes,  is  the  highest  power  under  God,  to  whom  all  men,  aswell  Inhabitants, 
as  borne  within  tne  same,  doe  by  Gods  Lawes,  owe  all  loyaltie  and  obedience, 
and  to  no  oiher  forraine  power  and  potentate  in  the  earth.  And  whosoever 
shall  bereafter  maintaine,  that  the  Kings  Majestic  hath  not  the  same  authority 
in  causes  Ecciesiasticall,  that  the  gwy  Kings  had  amongst  the  lewes,  and 
Christian  Emperours  in  the  Primitive  Church,  or  impeach  in  any  part  his 
Regall  supremacy  in  the  said  causes  restored  to  the  Crowne,  and  by  the  Lawes 
of  this  Realme  therein  established,  let  him  be  excommunicated,  and  not  re- 
stored, but  onely  by  the  Archbishop  of  the  Province,  after  his  repentance,  and 
pubUque  revocation  of  his  errour. 

3.  Of  the  prescript  Forme  of  Divine  Service,  contained  in  the  Booke  of 

Common  Prayer, 

Thai  forme  of  Liturgie  or  Divine  Service,  and  no  other,  shalbe  used  in  any 
Church  of  this  Realme,  but  that  which  is  established  by  the  Law,  and  com- 
prised in  the  Booke  of  Common  Prayer,  and  administration  of  Sacraments. 
And  if  any  one  shall  preach,  or  by  other  open  words  declare  or  speake  any 
thing  in  the  derogation  or  despising  of  the  said  Booke,  or  of  anything  therein 
contained,  let  him  be  excommunicated,  and  not  restored,  untill  he  repent, 
and  publiquely  revoke  his  errour. 

4.  Of  the  forme  of  consecrating  and  ordering  Archbishops,  Bishops,S^,  and  of 
the  Churches  established  according  to  that  order. 

That  forme  of  Ordination,  and  no  other,  shalbe  used  in  this  Church,  but 
that  which  is  contained  in  the  booke  of  ordering  Bishops,  Priests,  and  Dea- 
cons, allowed  by  authority,  and  hitherto  practised  in  the  Churches  of  England 
and  Ireland.  And  if  any  shall  affirme,  that  they  who  are  consecrated,  or 
ordered,  according  to  those  rites,  are  not  lawfblly  made,  nor  ought  to  be  ac- 
counted either  Biuiops,  Priests,  or  Deacons ;  or  shall  deny  that  the  Churche% 
established  under  this  govemement,  are  true  Churches ;  or  reftise  to  jojne  villi 
them  in  Christian  profession,  let  1dm  be  execmununiotledi  and  not  nstani 
tmtin  hee  repent  ana  publiqiiely  revoke  liif  emmr. 
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or  the  Church  5.  Authors  of  SchismCj  and  maintainers  of  Conventicles  censured, 

*  w -^  t        J$ 

•  — - —  Whosoever  shall  separate  themselves  from  the  Communion  of  Saints,  as  it 
is  approved  by  the  Apostles  rules  in  the  Church  of  Ireland,  and  combine 
themselves  together  in  a  new  brotherhood ;  (accounting  the  Christians  who  are 
conformable  to  the  doctrine,  govemement,  rites  and  ceremonies  of  the  Church 
of  Ireland,  to  be  prophane  and  unmeet  for  them  to  joyne  with  in  Christian 
profession)  or  shall  amrme  and  maintaine,  that  there  are  within  this  Realme 
other  meetings,  assemblves,  or  connegations,  then  such  as  by  the  Lawes  of 
this  Land  are  held  ana  allowed,  which  may  riehtly  challenge  to  themselves 
the  name  of  true  and  lawfull  Churches,  let  him  oe  excommunicated,  and  not 
restored,  untill  he  repent  and  publiquely  revoke  his  errour. 

or  Divine  6,  Due  celebration  ofSundayes  and  Holy-daf/es. 

Pf«ac?iiig  or       All  manner  of  persons  shall  celebrate  and  keepe  the  Lords  day.  [The  same 
the  Word,  and  as  Canon  13  of  the  English  Church.1 

Adroinittra-  °  ^ 

Sieramenif.     7*  The  prescript  forme  of  Divine  Service  to  be  used  on  Sundayes  and  Holydt^es, 

with  all  decencie  and  due  reverence. 

Every  Sunday  and  Holy-day,  the  Parsons,  Vicars,  and  Curates,  shall  cele- 
brate Divine  Service,  at  convenient  and  usuall  times  of  the  day,  and  in  such 
place  of  every  Church,  as  the  Bishop  of  the  Diocesse,  or  Ecclesiasticall  Ordi- 
nary of  the  place,  shall  thinke  meet,  for  the  laigenesse  or  straitnesse  of  the 
same,  so  as  tne  people  ma^  be  most  edified.  All  Minbters  likewise  shall  use 
and  obsen'e  the  Orders,  Rites,  Ornaments,  and  Ceremonies  prescribed  in  the 
Booke  of  Common  Prayer  and  in  the  Act  for  uniformity  printed  therewitb, 
as  well  in  reading  the  holy  Scriptures,  and  saying  of  prayers,  as  in  admini»- 
tration  of  the  Sacraments;  without  either  diminishing  m  regard  of  preaching, 
or  in  any  other  respect,  or  adding  any  thine  in  the  matter  or  forme  thereof.  And 
in  Cathedrall,  and  Collegiate  Churches,  an  Deanes,  Masters,  and  Heads  of  Col- 
legiate Churches,  Canons  and  Prebendaries,  being  Graduates,  shaU  daylie  at  the 
times  both  of  prayer  and  preaching,  weare  with  their  Suiplises,  such  Hoods  as 
are  agreeable  to  their  degrees.  No  man  also  shall  cover  his  head  in  any  Church 
or  Chappell  in  the  time  of  Divine  Service,  except  he  have  some  infirmity,  in 
which  case  he  may  weare  a  night-cap  or  coife.  Neither  shall  any  person  be 
otherwise  at  such  times  busied,  then  m  quiet  attendance  to  heare,  marke,  and 
understand  that  which  is  read,  preached,  or  ministrcd :  using  all  such  reverent 
gestures  and  actions,  as  by  the  Booke  of  Common  Prayer  are  prescribed  in 
that  bebalfe,  and  the  commendable  use  of  this  Church  received,  and  not  de- 
parting out  of  the  Church,  during  the  time  of  Service  and  Sermon,  without 
some  urgent  or  reasonable  cause. 

8.  Of  the  ordering  of  certaine  parts  of  the  Service. 

Also  the  Minister  reading  the  Lessons,  Epistle  and  Gospel],  and  the  Ten 
commandements,  and  such  other  parts  of  Divine  Service,  as  doe  greatly  tend 
to  the  edifying  of  the  people,  shall  so  place  himselfe,  and  so  turne  him  to  the 
people,  as  they  may  best  hearken  thereunto,  and  be  edified  by  the  same.  And 
every  Beneficiary  and  Curate  shall  endeavor,  that  the  confession  of  sinnes 
and  absolution,  and  all  the  second  service,  (at  or  before  the  communion,  to 
the  Homily  or  Sermon),  where  the  people  all,  or  most,  are  Irish,  shalbe  used 
in  English  first,  and  after  in  Irish,  if  the  Ordinary  of  the  place  shall  so 
thinke  meete. 

9.  Beneficed  Preachers  being  resident  upon  their  Livings,  to  preach 

every  Sunday, 

Every  beneficed  man,  allowed  to  bee  a  Preacher,  and  residing  on  his  Bene- 
fice, haying  no  lawfull  impediment,  shall  in  his  owne  cure,  preach  one  Sermon 
every  Sunday  of  the  yeare :  And  therein  bee  shall  teach  no  vaine  opinions, 
no  Herenei,  nor  Popish  errors,  disameiiM^  from  the  Articles  of  Relisioni^ 
generally  recdved  Vu  ^^  CVraxcbfis  of  Engknd  and  Ireland;  nor  any  nn^ 
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at  all,  whereby  the  people  may  be  stirred  up  to  the  desire  of  novelties  or  Or  Divine 
contention:  but  shall  sooerly  and  sincerely  aivide  the  Word  of  truth,  to  the  f^SSi' 
glory  of  God,  and  to  the  best  edification  of  the  people.  ibeWordfand 

AdmioUlra* 
10.  No  publigue  oppoiition  hetxoeene  Preachers,  tjon  of  the 

[Same  as  Canon  53  of  the  English  Church,  save  that  "  disquieting  to  "  is 
used  for  "  disquietness  unto."] 

11.  Ministers  to  catechize  every  Sundat/. 

[^Same  as  Canon  59  of  the  English  Church,  with  the  following  addition :] 
Neither  shall  the  Minister  admit  any  to  be  marryed,  or  to  be  GcM-fathers  or 
God-mothers,  at  the  Baptisme  of  any  childe,  or  to  receive  the  holy  Commu- 
nion, before  they  can  say  the  Articles  of  the  beliefe,  the  Lords  prayer,  and 
the  Commandements,  in  such  a  language  as  they  understand. 

12.  The  people  to  be  informed  in  the  body  of  Christian  Religion,  and  reformed 

in  their  conversation. 

For  the  better  grounding  of  the  People  in  the  Principles  of  the  Christian 
Religion,  Wee  ordaine,  that  the  heads  of  the  Catechisme,  beine  divided  into 
so  many  parts  as  there  are  Sundayes  in  the  yeare,  shalbe  explained  to  the 
people  m  every  Parish  Church.  In  the  hanging  whereof,  the  Ministers  and 
Curates  are  to  use  such  moderation,  that  thev  doe  not  runne  into  curious 

Suestions,  or  unnecessary  controversies,  but  shortly  declare,  and  confirme  the 
octrine  proposed,  and  make  application  thereof  to  the  behoofe  of  the  hearers. 
The  Ministers  also  in  all  their  preaching,  and  catechizings,  and  private  con- 
ferences, when  neede  requireth,  shall  teach  the  people  to  place  their  whole 
trust  and  confidence  in  God,  and  not  in  Creatures,  neither  in  the  Habite  or 
Scapular  of  anv  Fryer,  or  in  hallowed  Bead^  Medals,  Reliques,  or  such  like 
trumperyes.  They  shall  doe  their  endeavour  IttLewise  to  roote  out  all  ungodly, 
superstitious,  and  barbarous  customes;  as  usine  of  charmes,  sorcery,  inchant- 
ments,  witchcraft,  or  soothsaying ;  and  generator  to  reforme  the  manners  of 
the  people  committed  to  their  charge,  unto  a  Christian,  sober,  and  civill  con- 
versation. 

13.  Preachers  and  Lecturers  to  reade  Divine  Service,  and  administer  the 

Sacraments  twice  a  yeare  at  the  least. 

[Same  as  Canon  56  of  the  English  Church,  save  that  after  the  words 
''  prescribed  by  the  booke  of  Common  prayer,"  is  added,  **  and  the  Act  for 
uniformity  printed  therewith."] 

14.  Ministers  not  to  re/use  to  Christen,  or  Bury, 
[Same  as  Canon  68  of  the  English  Church.] 

15.  Ministers  not  to  deferre  dirittening,  if  the  Childe  be  in  danger. 

[Same  as  Canon  69  of  the  English  Church,  save  that  ^*  such  default "  is 
printed  instead  of"  such  his  default."] 

16.  Fathers  not  to  be  Godfathers  in  Baptisme,  nor  Children  not  communicants. 
[Same  as  Canon  29  of  tlie  English  Church.] 

17.  Confirmation,  or  laying  hands  upon  Children,  to  be  performed  by  the 

Bishop,  once  in  three  yeares. 

Every  Minister  that  hath  cure  and  charge  of  Soules,  for  the  better  accom- 
plishing the  Orders  prescribed  in  the  booke  of  Common  Prayer,  concerning 
Confirmation,  shall  take  such  speciall  care,  as  that  none  may  be  presented  to 
the  Bishop,  for  him  to  lay  his  hand  upon,  but  such  as  can  render  an  account 
of  their  faith,  according  to  the  Catechume  in  the  said  booke  contained.  The 
Bishop  also  in  his  owne  person,  every  third  yeare  (at  least)  in  the  time  of  his 
Visitation,  shall  performe  that  duty  of  Confirmation ;  or  if  in  that  yeare,  by 
reason  of  some  mfirmlty,  he  be  not  able  penonally  to  visit  his  Diocesse,  he 
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shall  not  omit  to  doe  it  the  next  yeare  after,  as  he  may  conveniently.  And 
whensoever  the  time  shall  by  him  be  assigned,  every  such  Minister  shall  use 
his  best  endeavour  to  prepare  and  make  able,  and  likewise  to  procure  as  many 
as  he  can,  to  be  then  brought  to  be  confirmed. 

18.  Of  the  receiving  of  the  holy  Communion, 

In  every  Cathedrall  and  Collegiate  Church,  at  least  once  every  monetb,  and 
in  every  Parish  Church  and  Chappell,  where  Sacraments  are  to  be  administred 
within  this  Realme,  the  holy  Communion  shall  be  ministred  by  the  Parson, 
Vicar,  or  Minister,  so  often,  and  at  such  times  as  every  Parishioner  may  com- 
municate at  the  least  thrice  in  the  yeare,  (whereof  the  feast  of  Easter  to  be 
one)  according  as  they  are  appointed  by  the  booke  of  Common  pra3rer.  And 
that  no  Minister  when  he  celebrateth  the  Communion,  shall  wittingly  admi- 
nister the  same  to  any  but  such  as  kneele :  Provided  that  every  Minister  as 
often  as  he  administreth  the  Communion,  shall  first  receive  the  Sacrament 
himselfe.  Furthermore,  no  bread,  nor  wine  newly  brought  shalbe  used,  bat 
first  the  words  of  Institution  shall  be  rehearsed,  when  the  said  bread  and  wine 
be  presented  upon  the  Communion  Table.  Likewise  the  Minister  shall  de- 
liver both  the  bread  and  wine  to  every  communicant,  severally. 

19.  Warning  to  be  given  b^ore  hand/or  the  Communion* 

Whereas  eveiy  Lay  person  is  bound  to  receive  the  holy  Communion  tiirioe 
every  yeare,  and  many  notwithstanding  doe  not  receive  that  Sacrament  onee 
in  a  yeare.  Wee  doe  require  every  Minister  to  give  warning  to  his  Parishi- 
oners, publiquel^  in  the  Church,  at  Morning  Prayer  the  Sunday  before  eveiy 
time  of  his  administring  the  holy  Sacrament,  for  the  better  preparation  of 
themselves.  Which  said  warning,  wee  enjoyne  the  said  Parishioners  to  ac- 
cept and  obey  under  the  penalty  and  danger  of  the  Law.  And  the  Minister 
of  every  Parish,  and  in  Cfathedrall  and  Cdlegiate  Churches,  some  prineipsll 
Minister  of  the  Church,  shall  the  aftemoone,  before  the  said  administration, 

five  warning  by  tolling  of  the  Bell,  or  otherwise,  to  the  intent,  that  if  any 
ave  any  scruple  of  conscience,  or  desire  the  specifdl  ministery  of  reconciliatkni, 
he  may  afibrd  it  to  those  who  neede  it.  Ana  to  this  end,  the  people  are  often 
to  be  exhorted,  to  enter  into  a  speciall  examination  of  the  state  of  their  owne 
soules:  and  that  finding  themselves  either  extreame  dull,  or  much  troubled  in 
roinde,  they  doe  resort  unto  Gods  Ministers,  to  receive  firom  them  aswell  advise 
and  counsell  for  the  quickning  of  their  dead  hearts,  and  the  subduing  of  those 
corruptions,  whereunto  they  have  beene  subject,  as  the  benefit  of  absoluti(»i 
likewise,  for  the  quieting  of  their  consciences,  by  the  power  of  the  Keyes, 
which  Christ  hath  committed  to  his  Ministers  for  that  purpose. 

20.  Notorious  offendors  not  to  be  admitted  to  the  Commttnion, 
[Same  as  Canon  26  of  the  English  Church.] 

21.  Ministers  not  to  preach,  or  administer  the  Communion  in  private  houtes. 

[Same  as  Canon  71  of  the  English  Church,  save  that  ^  paine  **  is  used  for 
"pains."] 

22.  Ministers  not  to  hold  private  Conventicles. 

[Same  as  Canon  73  of  the  Enelish  Church,  save  that  Church  "in  Ireland*' 
is  used  for  "in  England,"  and  that  "  ipso  facto"  is  omitted  after  "  excom- 
munication."] 

OfBUhopi,  23,  Of  ordering  Ecclesiasticall  Jurisdiction, 

jyehnt^lnd*  ^^  Archbishop,  Bishop,  or  other  person  whatsoever,  having  Ecclesiasticall 
Prebendaries.  lurisdiction,  shall  appoint,  constitute,  make  and  confirme  any  ChanceUoor, 
Commissary,  or  OfHciall  for  longer  time  then  their  owne  incumbency,  except 
he  be  of  the  full  age  of  twenty  sixc  yeares  at  least,  and  one  that  is  learned  m 
the  ClviW  and  ¥.cc\e&\ajs.lvcall  lawes,  and  is  at  the  least  a  Master  of  Art%  or 
Bacheloux  of  lavi,  oxid  V%  i^wscya^^  ^^"^TM^^^aed  in  the  conne  AereoC 
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Neither  shall  they  let  their  lurisdictions  to  farme,  or  grant,  or  confirme  to  or  Biihopt, 
an^  man,  the  next,  second,  or  third  advowson  of  any  Freheud  or  Benefice,  Archdneon*, 
being  in  their  gift.    And  if  they  shall  make  or  confirme  any  such  grant  or  p^^^l^J^dtries. 
Patent  of  the  place  of  Chancellour,  Commissary,  or  Officiall,  for  longer  terme,  ' 

then  during  their  Incumbency,  to  any  that  is  not  qualified,  as  is  hereby  re- 
quired, then  the  said  person  so  accepting  the  said  Patent  or  Grant,  is  to  be 
held  and  declared  uncapable  thereof,  to  all  intents  whatsoever.  Lastly,  the 
said  Archbishops  and  Bishops,  shall  provide,  that  the  Clergie  and  people  be 
not  burthened  with  unjust  exactions  by  their  servants  and  Officers  in  their 
Visitations:  And  that  neither  the  Archbishops  therein,  shall  charge  their 
Suf&agans,  nor  the  Bishops  their  Clergie,  with  any  Noctials,  or  Refections, 
over  and  idwve  their  ordinary  procurations,  (reserving  notwithstanding  unto 
the  Archbishops  in  their  Visitations,  the  Refections  usually  heretofore  received 
in  those  Diocesses,  where  the  same  procurations  are  not  received  by  them, 
which  are  yearelv  payde  bv  the  Clergie  unto  their  Bishops.)  And  that  no 
Archbishop,  or  Bishop,  shall  demaund  from  the  Executors  or  Administrators 
of  any  of  their  Clergie,  any  Heriots  or  mortuaries,  as  in  some  places  of  this 
Kingaome  heretofore  hath  been  accustomed. 

24.  0/ ordering  the  revenues  of  Ecclaiasticall  persons. 

No  Archbishop,  Bishop,  Deane  and  Chapter,  or  Dignitary,  shall  in  any 
wise  diminish  the  auncient  revenues  of  then:  Sees,  or  Churches,  nor  alienate 
their  Lands  in  fee  &rme,  nor  destroy  their  woods,  nor  give  power  to  their 
Tennants  to  make  waste  thereof,  nor  by  any  devise,  demise  their  Mensall  or 
demeasne  Lands,  unless  it  be  to  their  Curates,  actually  dischargeing  the  said 
Cure,  without  forty  daves  absence  in  any  one  yeare,  and  to  them  for  no 
longer  time  or  terme,  tnen  during  their  owne  Incumbencv.  Neither  shall 
they  joyne  with  any  Dignitary,  Prebend,  or  other  Beneficiarie  or  Benefi- 
ciaries, to  confirme  the  Leases  or  alienations,  made  or  to  be  made,  by  him  or 
them,  of  any  Ecclesiasticall  profits  or  obventions.  And  the  said  Archbishops, 
and  Bishops,  shall  carefully  provide,  that  all  Churches,  Chancels,  and  Manse- 
houses,  the  repaire  whereof  properly  belongeth  to  them,  or  any  of  them ;  or  to 
any  other  Ecclesiasticall  person  or  persons,  be  from  time  to  time  preserved 
from  mine  and  decay. 

25.  Of' Archdeacons, 

Every  Archdeacon  which  hath  authority  to  visit,  eitlier  by  common  right} 
or  by  prescription,  shall  visit  the  precinct  of  his  lurisdiction,  once  every 
yeare,  m  hb  owne  person,  and  he  shall  not  substitute  any  to  bee  his  Officiall, 
but  such  a  one  as  hath  beene  brought  up  in  the  Vniversitie,  and  hath  studied 
the  Civill  Law  (if  such  a  one  may  be  had)  being  able  not  onely  in  learning, 
but  also  with  gravity  and  modesty  to  dischaige  that  Office. 

26.  Residence  of  Deanes  in  their  Churches, 

[Same  as  Canon  42  of  the  English  Church,  save  that  after  the  words  "every 
yeare  at  least,"  is  added  "  so  that  they  have  houses,  or  ground  to  build  houses 
upon,  belonging  to  their  Churches."] 

27.  Deanes  and  Prebendaries  to  preach  during  their  residence, 
[Same  as  Canon  43  of  the  English  Church.] 

28.  Prebendaries  to  be  resident  vpon  their  Benefices, 
[Same  as  Canon  44  of  the  English  Church.] 

29.  Foure  solemne  times  appointed  for  the  making  of  Ministers.  of  the  Or- 

[Same  as  Canon  31  of  the  Englidi  Church,  save  that  "  Ireland  "  is  substi-  ^'^ll?"' 
tuted  for  "  England,"  and  that  there  is  added  to  the  end  of  the  Canon,  **  And 
lastly,  that  no  person  of  what  qualitie  or  gifts  soever,  be  made  a  Deacon  and 
Presbyter  both  together  upon  ue  same  dt^/*] 
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r  the  Or-  30.  J'he  Titles  of  such  as  are  to  he  made  Ministers. 

nation,  "^ 

ineiion  [Same  as  Canon  33  of  the  English  Church,  save  that  the  beginning  of  die 
litoUtS.  English  Canon  "  It  hath  been/^&c  to  "henceforth,"  is  omitted;  and  that 
after  "  execute  his  ministry,"  is  printed  "  or  that  he  is  a  Senior  FeDov  of 

some  Colledge  in  the  Vniversitie,  or  except  he  he  a  Master  of  Arts,**  &c&c; 

and  that  after  "  Curateship  then  voyde,'*  is  added  "  not  to  be  removed  antil 

he  be  otherwise  provided  for."] 

31.  The  quality  of  such  as  are  to  he  made  Ministers. 

No  Bishop  shall  hereafter  admit  any  person  into  sacred  Orders,  wfaicli  ii 
not  of  his  owne  Diocesse,  except  he  be  a  graduate  of  some  Vniversitie  witUi 
the  Kings  Dominions,  or  except  he  shall  bring  letters  dimissory  (so  tenned) 
from  the  Bishop  of  whose  Diocesse  he  is ;  and  desiring  to  be  a  Desooii,  ii 
three  and  twentie  yeares  olde,  and  to  be  a  Presbyter  foore  and  twentie  yesm 
compleate :  and  hath  taken  some  degree  of  Schoole  in  some  of  the  said  Vat* 
versities,  or  at  the  least,  except  he  be  able  to  yeild  an  accomit  of  bis  &idi  m 
Latine,  (according  to  the  Articles  of  Religion,  generally  received  in  the 
Church  of  England  and  Ireland,)  and  to  confirme  me  same  by  soffident  tes- 
timonies out  of  the  holy  Scriptures.  And  except  moreover  nee  shall  then 
exhibit  letters  Testimonial!,  or  Authenticall  Certificate  of  his  good  life  md 
conversation,  under  the  Seale  of  some  Colledge  where  before  be  remained,  or 
of  three  or  four  grave  Ministers  together,  with  the  subscription  and  testimoDj 
of  other  credible  persons,  who  have  knowne  his  life  ana  behaviour,  by  the 
space  of  three  years  next  before. 

[Compare  this  with  Canon  34  of  the  English  Church.] 

32.  The  examination  of  such  as  are  to  he  made  Ministers. 

[Same  as  Canon  35  of  the  English  Church,  save  that  to  the  end  of  tlie 
Canon  is  added  *'  Neither  shall  any  person  be  received  into  the  Miniateiy, 
nor  admitted  to  any  Ecclesiasticall  Living,  nor  permitted  to  preach,  reade 
Lecture,  catechize,  or  Minister  the  Sacraments ;  except  he  shalJ  first  hy  sub- 
scription declare  his  consent  to  the  first  foure  Canons  of  this  present  Synod, 
andf  every  thing  contayned  therein."] 

33.  Caution  for  institution  of  Ministers  into  Benefices. 
[Same  as  Canon  39  of  the  English  Church.] 

34.  Pattvns  of  Ecclesiasticall  Benefices. 

The  Bishop  shall  earnestly  and  dih'gently  exhort  Patrons  of  benefices  to 
consider  the  necessities  of  the  Churches,  and  to  have  before  their  eyes  the  last 
day  of  judgment,  and  the  Tribunall  seat  of  God:  Therefore  that  they  preferre 
no  man  to  any  Ecclesiasticall  living,  but  him  which  by  doctrine,  judgement, 
godlinesse,  honesty  and  innocency  of  life,  is  able  tobeare  so  heavy  a  burthen, 
that  they  doc  nothing  therein,  but  uprightly,  uncomiptly,  and  truely :  But  if 
any  Patron  shalbe  convicted  to  have  made  any  Symoniacall  contract  either 
directly  or  indirectly,  let  him  be  excommunicated  iptofoctOf  not  to  be  absolved 
but  after  publicke  penance  in  the  Cathedrall  Cnurch,  and  the  Chiuvh  so 
Symoniacaily  presented  unto. 

35.  Prevention  of  Symoniacall  contracts  in  those  that  are  presented  by  them. 

SSame  as  Canon  40  of  the  English  Church,  save  that  the  title  is  different, 
that  afUr  "  Jesus  Christ,"  is  added  "  And  for  the  better  repressing  of  this- 
cursed  abuse,  We  ordaine  and  appoint  that  if  any  Clerke,  or  any  other  with 
his  consent  shall  Seale  any  bond  or  bill  to  any  person  or  persons,  with  condi- 
tion of  resignation  of  his  benefice,  whereto  he  is  to  be,  or  hath  bin  presented, 
or  shall  miu^e  or  Covenant  to  make  any  Lease  of  the  profits  of  the  said  bene- 
fice, or  any  part  thereof  unto  the  Patron  or  any  belonging  to  him  or  any  odier 
person  to  his  ot  \!i\e\T  \>&q,  lo  ^Qiu>aaDNA  ^>xccb%VSak  lxis»aSbaneie^  or  fyg  above 
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three  yeares,  or  with  notable  diminution  of  the  rent  under  the  true  value,  he  Or  ilie  Or- 
shalbc  holden  for  convict  of  Symony,  and  proceeded  against  according  to  the  p"neiion 
severitie  of  the  auncient  Canons  in  that  behalfe."]  andCharte 

36.  Small  Parishes  lo  be  united^  and  Residence  enjot/ned. 

For  remedy  of  the  smallnesse  of  the  maintenance  of  the  Clergie,  We  or- 
daine  ^at  when  there  is  in  one  Parish  a  Rectory  and  Vicarage,  or  portion  of 
Tythes  collative,  The  Bishop  shall  unite  them  perpetually :  And  those  unions 
the  Deanes  and  Chapters  shalbe  bound  to  connrme  to  remaine  perpetually  as 
one  entire  benefice,  And  that  no  dispensations  be  graunted  to  hold  more  than 
one  benefice  of  cheater  value  than  forty  pounds  English  per  annum :  but 
to  such  onely  as  shalbe  very  well  able  ana  sufficient  to  discharge  his  duty, 
having  taken  the  d^ree  of  a  Master  of  Art  at  least,  in  some  Vniversitie 
within  his  Majesties  Dominions,  and  being  a  publicke  and  sufficient  Preacher 
licenced.  Provided  that  he  who  is  qualified  as  aforesaid,  shall  alwayes  reside 
in  one  of  his  benefices,  and  some  reasonable  time  of  every  yeare  in  each  of 
them.  And  lastly,  that  he  have  under  him,  where  bee  doth  not  reside  a 
Curate  able  to  Catechize,  and  instruct  the  people,  to  have  such  maintenanco 
as  to  the  Ordinary  shall  seeme  fit. 

37.  Absence  of  beneficed  men,  and  livings  appr&p'iated  to  be  supplied  by 

Curates  that  are  allowed  Preachers, 

Every  beneficed  man  licenced  by  the  Lawes  of  this  Realme,  (upon  urgent 
occasions  of  other  service),  not  to  reside  upon  his  benefice,  shall  cause  his 
Cure  to  bee  supplyed  by  a  Curate  that  is  a  sufficient,  and  licenced  Preacher, 
if  the  worth  of  the  benefice  will  beare  it.  But  whosoever  hath  two  benefices, 
shall  maintain  a  Preacher  licenced,  in  the  benefice  where  hee  doth  not  reside, 
except  he  preach  himselfe  at  both  of  them  usually.  Also  every  beneficed 
man  not  allowed  to  bee  a  Preacher,  shall  procure  Sermons  to  be  preached  in 
his  Cure  once  every  Moneth  at  the  least,  by  Preachers  lawfully  licenced,  if  his 
living  in  the  judgement  of  the  Ordinary  will  be  able  to  beare  it  And  upon 
every  Sunday,  when  there  shall  not  be  a  Sermon  preached  in  his  Cure,  he  or 
his  Uurate  shall  reade  one  of  the  Homilies  prescribed  by  Audiority,  to  the 
intents  aforesaid.  And  as  for  those  Churches  where  all  the  Tvthes  both  great 
and  small  are  taken  by  the  Appropriator,  Wee  ordaine  that  the  Bishop  of  the 
Diocesse  according  to  the  Lawes  of  the  Church  shall  allot  out  of  the  said  ap- 
propriation, such  maintenance  to  a  sufficient  Curate,  as  in  equitie  in  his  dis- 
cretion shall  seeme  meete  and  competent. 

[Compare  with  Canon  47  of  the  English  Church.] 

38.  None  to  be  Curates  but  allowed  by  the  Bishop, 

No  Curate  or  Minister  shalbe  permitted  to  serve  in  any  place  without  exa- 
mination, and  tryall  first  to  be  made  of  his  sufficiency,  sobriety  and  fitnesse 
every  way  for  the  ministration,  whcreunto  hee  is  to  be  deputed.  Having 
respect  to  the  greatnesse  of  the  Cure,  and  meetenesse  of  the  party.  A  nd  being 
found  worthy,  he  shalbe  admitted  by  the  Bishop  of  the  Diocesse  in  writing 
under  his  hand  and  Scale.  And  the  said  Curates  and  Ministers,  if  they  re- 
move from  one  Diocesse  to  another,  shall  not  be  by  any  meanes  admitted  to 
serve,  without  testimony  of  the  Bishop  of  the  Diocesse  or  Ordinary  of  the  place  as 
aforesaid,  whence  they  came,  in  writing  of  their  honesty,  abilitieand  conrormitie 
to  the  Ecclesiasticall  Lawes  of  the  Church  of  Ireland.  Nor  any  shall  serve 
more  than  two  Churches  or  Chappcls  in  one  day,  and  those  to  be  in  a  conve- 
nient distance,  and  unlesse  the  saia  Church  or  Chappell  where  such  a  Minister 
shall  serve  in  two  places,  be  not  able  in  the  judgement  of  the  Bishop,  or  Or- 
dinary, as  aforesaid,  to  maintayne  a  Curate.  Provided  that  no  Oergy  man 
holding  any  benefice  in  title  shall  by  this  Constitntion  be  debarred  firom  nomi- 
nating an  able  Curate  to  such  ben^ce,  lo  often  as  the  said  Cure  shalbe  voyde, 
to  be  examined  and  admitted  by  the  Bishop  at  aforesaid. 

[Compare  with  Canon  48  of  the  En^iih  ChuxcYi.^ 
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Soiuto^''  ^^'  ^^^^S^^  "^^  admitted  to  preach  without  licence. 

I^gjoo,  Neither  the  Minister,  Churchwardens,  or  other  Officers  of  any  paradiii& 

oiMinliiOT.    ®^  Collegiate  Church,  shall  suffer  any  stranger  to  preach  unto  the  people  in 

their  Churches  except  they  know  him  to  be  sufficiently  authorised  thereto,  as 

is  aforesaid.  And  if  any  in  his  Sermon  shall  publish  any  Doctrine^  eydier 
strange,  or  disagreeing  from  the  Word  of  God,  or  from  the  Articles  of  Rdi- 
gion  generally  received  in  the  Churches  of  England  and  Ireliwd,  they  shiD 
by  their  Letters  subscribed  with  some  of  their  hands  that  heard  him,  sosoane 
as  may  be,  ^ve  notice  of  the  same  to  Uie  Bishop  of  the  Diocesse,  that  bee 
may  determme  the  matter,  and  take  such  order  therein  as  he  shall  thmb 
convenient. 

40.  Ministers  to  conferre  with  Recutanli, 

[Same  as  Canon  66  of  the  English  Church.] 

41.  Ministers  to  visit  the  sicke, 

[Same  as  Canon  67  of  the  English  Church,  save  that  after  •*  in  any  pariA" 
is  inserted  "(although  they  have  not  formerly  resorted  to  the  Church.)" 

42.  Sobtmesse  of  conversation,  and  decencie  o/apparell  required  in  Minister*, 

No  Ecclesiasticall  person  shall  at  any  time  other  than  for  their  honest  ne- 
cessitics,  so  much  as  resort  to  any  Taverns  or  Alehouses,  neyther  shall  th^ 
board  or  lodge,  in  any  such  places.  Furthermore  they  shall  not  give  diemsdvei 
to  any  base  or  servile  labour,  or  to  drinking  or  ryot,  spending  their  time  idl^ 
by  day  or  by  night,  nor  shall  they  give  themselves  to  plaving  at  Dice,  Carder 
or  Tables,  or  uny  other  game  unbeseeming  their  function ;  but  at  all  timet 
convenient  they  shall  heare  or  reade  somewhat  of  the  holy  Scriptures,  or  shaO 
occupy  themselves  with  some  other  honest  study  or  exercise,  idwayes  doing 
the  things  which  shall  appertayne  to  honesty,  and  endeavoring  to  profit  the 
Church  of  God,  having  alwaies  in  minde  that  they  ought  to  excc^  others  in 
purity  of  life,  and  should  be  examples  to  the  people  to  live  well  and  Chrit- 
tianly,  under  paine  of  Ecclesiasticall  censures  to  be  infficted  with  severitie 
according  to  the  qualities  of  their  ofiences.  Wee  doe  likewise  constitute  and 
appoint,  that  Archbishops  and  Bishops  shall  not  intermit  to  use  tlie  aoco^' 
tomed  apparell  of  their  aegrees.  Likewise  all  Deaues,  Masters  of  CoUedgei, 
Archdeacons,  and  Prebendaries  in  Cathedrall  and  Collegiate  Churches,  (bemg 
Priests  or  Deacons),  Doctors  in  Diviuitie,  Law,  and  Pbysicke,  Badiellors  in 
Divinitie,  Masters  of  Artes,  and  Bachellors  of  Law  having  any  Ecdesiasticsll 
living,  shall  usually  weare  Gownes  with  standing-Collars,  and  Sleeves  streigfat 
at  the  hands ;  or  wydc  sleeves,  as  is  used  in  the  Vniversitics,  with  Hoods,  or 
Tippets  of  silke  or  sarcenet,  and  square  Caps  in  places  and  times  convenient 
Ana  that  all  other  Ministers,  admitted  or  to  be  admitted  into  that  function, 
shall  also  usually  weare  the  like  apparell  as  is  aforesaid,  except  Tippets  ondy. 
We  doe  further  in  like  manner  ordajrne,  That  all  the  said  Ecclesiasticall  per- 
sons above  mentioned  shall  usually  weare  in  their  joumyes,  Cloakes  with 
sleeves,  commonly  called  Priests-cloakes,  without  gards,  welts,  long  buttons, 
or  cuts.  And  no  Ecclesiastical]  persons  shall  weare  any  Coyfe,  or  wrought 
Night-cap,  but  onely  plain  Night-caps  of  blacke  Silke,  Sattin,  or  Velvet  In 
all  which  particulars  concerning  the  Apparell  here  prescribed,  our  meaning  is 
not  toattnbute  anv  holinesse,  or  speciaif  worthinesse  to  the  said  Garments,  oat 
for  decencie,  gravitie  and  order.  In  private  houses,  and  in  their  studies,  the 
said  persons  Ecclesiasticall  may  use  anv  comely  and  SchoUerlike  AppareO. 
Provided  that  it  be  not  cut  or  pmkt,  and  that  in  publike  they  goe  not  in  their 
Dublet  and  Hose  without  Coats,  or  Cassocks :  And  also  that  they  weare  not 
any  light  coloured  Stockins. 

[Compare  with  Canons  74  and  75  of  the  English  Church.] 

43.  Of  consecration  of  Churches. 

AsofUn  a&CYiux<^\e&Qx^ik««\N\3raSL\^^W«  formerly  there  were  nol^  or 
Church  yaida  «^^m\«^iot\>\ff^)^«^  ^Qa&^\^^^:^^^  ^a^^^KMoeitod. 


Con^tittftfon^  anH  Canons  ^ittUmtititaU-'JrehndL        688 

Provided  that  the  ancient  Churchen  and  Church-yards,  shall  not  be  put  to  any  Or  tkt  Or- 
base  and  unworthy  use.  Jf„"JgjJ; 

44.  A  Ttrrier  of  Gleabe-Uindty  and  other  ponetsions  beUmging  to  Churches,    of  Minltten. 


Of  MarrUgei 


game  as  Canon  87  of  the  English  Church,  as  far  as  "  whereof  the  Minister 
one,"  then  is  added  "  and  be  layd  up  in  their  several!  Registries  to  the 
use  of  posteritie.  And  the  Archbishops  and  Bishops  shall  in  their  Visitations 
carefuilv  provide,  that  this  Canon  be  observed,  and  that  the  said  Terrier  be 
renewed  every  ten  yeares.  And  no  Minister  shall  make  any  Lease  of  his 
Gleabe  lands,  or  of  his  benefice,  or  the  profits  or  meanes  therof,  above  the 
terme  of  three  yeares  at  the  uttermost,  saving  unto  all  Patentees  from  his 
Majesty  such  power  as  is,  or  hereafter  shalbe  granted  to  tliem  in  their  Patents, 
to  aemise  their  Gleabe  or  any  part  thereof."] 

45.  Payment  of  T;i/thes, 

Forasmuch  as  every  man  is  bound  to  pay  his  Ty  thes,  no  man  shall  by  colour 
of  dutie  omitted  by  their  Curats,  detayne  their  Tythes,  and  so  requite  one 
wrong  with  another,  or  be  his  owne  fudge ;  but  shall  truely  pay  the  same 
as  hath  beene  accustomed,  to  their  Parsons,  Vicars  and  Curats,  without  any 
restraynt  or  diminution.  And  for  such  lacke  and  default,  as  they  can  justly 
find,  m  theur  Parsons,  Vicars  and  Curats,  they  shall  seeke  for  rerormation  to 
their  Ordinaries,  and  other  Superiors ;  who  upon  complaint  and  due  proofe 
thereof,  shall  reforme  the  same  accordingly. 

46.  A  Registry  to  be  kept  of  Christnings,  Weddings,  and  Burials, 

[Same  as  Canon  70  of  the  English  Church,  save  that  instead  of"  since  the 
time  that  the  law  was  made  in  that  behalf"  &c.  to  **  late  Queen,**  is  substi- 
tuted "  from  the  time  that  this  Canon  shall  be  established."] 

47.  None  to  Marry  within  the  degrees  prohibited, 
[Same  as  Canon  99  of  the  English  Church.]  uid  Divorees. 

48.  None  to  Marry  under  XXI,  yeares  without  their  Parents  consent, 
[Same  as  Canon  100  of  the  English  Church.] 

49.  Securitie  to  be  taken  at  the  granting  of  Licences  to  marry  without  publi- 

cation  of  Bannes,  and  under  what  conditions, 

[Same  as  Canon  102  of  the  English  Church,  save  that  at  the  end  is  added 
"  Neyther  in  the  time  of  Lent,  nor  of  any  publike  fast,  nor  of  the  solemne 
festivities  of  the  Nativity,  Resurrection,  and  Ascension  of  our  Lord,  or  of  the 
Descension  of  the  holy  Ghost."] 

50.  Oathes  to  bee  taken  for  the  Conditions, 
[Same  as  Canon  103  of  the  English  Church.] 

61,  An  exception  for  those  that  are  in  Widdawhood, 

[Same  as  Canon  104  of  the  English  Church,  save  that  bstead  of  "  Com- 
missarvfor  Faculties,  Vicars  Generals  or  other  the  said  Ordinaries,"  is  printed 
**  any  having  power  to  grant  licence."] 

52.  Ministers  not  to  marry  any  person  without  Bonnes, 

No  Minister  of  what  place  soever,  nor  under  colour  of  any  peculiar  libertie 
or  priviledge,  claprmed  to  appertayne  to  any  Church  or  Chappell,  shall  upon 
paine  of  deprivation,  if  he  be  beneficed,  or  degradation,  if  he  bee  not  beneficed, 
celebrate  Matrimony  between  any  persons,  without  a  facultie  or  licence  granted, 
except  the  bannes  of  Matrimony  hiave  been  first  published  three  severall  Sun- 
dayes  or  holy  dayes,  in  the  time  of  Divine  Service,  in  the  parish  Church  and 
Chappels,  wherein  the  said  parties  have  dwelled,  by  the  space  of  three  Moneys 
before.  Neither  shall  any  Minister  upon  the  like  i^8&n!&)  >\xA«  vcc^  ^^\»cism 
whatsoever^  joyne  any  penouM  in  maryag^  ajt  wd^  \m»(WMtf>tkiii^^ft  ^Sm»^  \fi^ 
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or  Marriaget  onely  between  the  houres  of  eight  and  twelve  in  the  forenoone,  nor  in  any 
and  Divorcf.  private  place ;  but  eyther  in  the  said  Churches  or  Chappels,  where  one  of  them 
dwelleth,  and  likewise  in  time  of  Divine  Service,  nor  when  bannes  are  thrice 
asked  before  the  parties  and  Governors  of  the  parties  to  be  maryed  being  un- 
der the  age  of  21.  yeares,  shall  ejrther  personally  or  by  sufficient  testimonie, 
signifie  to  him  their  consents  given  to  the  said  maryage. 
[Compare  with  Canons  62  and  63  of  the  English  Church.] 

53.  No  sentence Jbr  Divorce  to  be  given  ttpon  the  sole  confession  of  the  parties. 
[Same  as  Canon  105  of  the  English  Church.] 

54.  No  sentence  of  Divorce  to  be  given  but  in  open  Court. 
[Same  as  Canon  106  of  the  English  Church.] 

55.  In  all  sentences  for  Divorce  bond  to  be  taken  for  not  marrying  during  each 

othfTS  life, 

[Same  as  Canon  107  of  the  Englbh  Church.] 

Of  Becletla*.  56.  The  Order  of  Iwisdictions  to  be  kept. 

tical  Count  "^  ^ 

tioo  '"'^^^*       For  the  avoyding  of  the  unjust  vexation  of  the  people,  and  for  the  better 

preserving  of  order  in  the  exercise  of  Ecclesiasticall  lunsdiction,  Wee  ordayne 

and  appoint  that  the  Probate  of  all  WiUs,  and  granting  Administration  of  the 

goods  of  any  Defunct,  shalbe  had  before  the  Bishop  of  the  Diocesse  where  be 

dwelled,  unlesse  it  doe  appeare,  that  the  said  Defunct  had  goods  to  the  value 

of  five  pounds  sterling  in  any  other  Diocesse :  In  which  case,  the  said  Ph>- 

bate,  and  granting  Administrations,  shalbe  referred  to  the  Prerogative  Cout 

Provided,  That  if  any  die  in  itinere,  the  goods  that  he  hath  about  him  at  that 

present,  shal  not  cause  his  Testament,  or  the  Administration  to  be  lyable  to 

the  Prerogative  Court     And  the  same  order  shalbe  holdeu  in  Afmealei^ 

without  passing  by  the  intermediate  lurisdiction,  upon  paine  of  nuUity  in 

all  Acts  contrary  to  this  Canon.    And  if  any  Judge  of  the  Prerogative  Court, 

or  any  his  Surrogate,  or  his  Register,  or  Apparitor,  shall  cite,  or  cause  to  be 

cited,  £r  officio,  any  man  to  the  intents  aforesaid,  contrary  to  this  Canon,  not 

having  knowledge,  that  the  Probate  of  a  WiU,  or  granting  Administration  or 

Devolution  of  the  cause,  doe  appertaine  to  his  cognisance,  he  shall  restore  to  the 

party  so  cited  all  his  costs  and  chatges,  and  the  Acts  and  proceeding  in  that 

behalfe  shall  be  held  voyde  and  fruistrate :  which  expences  if  the  said  ludge. 

Register  or  Apparitor  shall  refuse  accordiuely  to  pay,  he  shalbe  suspen£d 

from  the  exercise  of  his  Office,  until  he  yeild  to  the  performance  thereof. 

[Compare  with  Canons  92  and  93  of  the  English  Church.] 

57.  The  restraint  of  Double  Quarrels  upon  the  respite  of  Institution. 

We  doe  ordayne  and  appoint,  that  no  double  Quarrels  shalbe  hereafter 
granted  out  of  any  the  Archoishops,  or  prerogative  Court,  at  the  suite  of  any 
Clerke  presented  to  any  benefice,  except  he  shall  first  take  his  personall  Oath, 
Uiat  tiie  space  of  two  Moneths  at  the  least  is  expired,  since  he  first  tendited 
his  presentation  to  the  Bishop,  and  that  bee  refused  to  grant  him  Institution 
thereupon,  under  pain  of  suspension  of  the  granter  thereof,  from  the  cxecuttoo 
of  hb  Office  for  halfe  a  yeare,  and  nullity  of  the  said  double  QuarreU,  so 
unduly  procured  to  all  intents  and  purposes. 

[Compare  with  Canon  95  of  the  English  Church.] 

58.  Inhibitions  not  to  be  granted,  without  the  subscription  of  an  Advocate. 
[Same  as  Canon  96  of  the  English  Church.] 

59.  Inhibitions  not  to  be  granted,  untill  the  Appeule  be  exhibited  to  the  Ii»dgt» 

[Same  aa  Canou  97  of  the  English  Church,  and  see  also  Canon  98  of  tfia 
English  Chuxc^.'\ 
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60.  Solemne  denunciation  qfpartiet  Excommunicated,  or  Eecletiai- 

tlcal  Conrit 

[Same  as  Canon  65  of  the  English  Church,  save  that  the  Irish  Canon  ends  Md  JnriMHc- 
at "  refirayne  their  company  and  society."]  — 

61.    Notoruna  Crintet  and  icandaU  to  he  certified  into  Ecclesiatticall  Courtt 

by  presentments. 

[Same  as  Canon  109  of  the  English  Church.] 

62.  Schismaticks  to  be  presented, 
[Same  as  Canon  110  of  the  English  Church.] 

63.  Not  Communicants  at  Easter  to  be  presented, 
[Same  as  Canon  112  of  the  English  Church.] 

64.  Ministers  may  present, 
[Same  as  Canon  113  of  the  English  Church.] 

65,  Ministers,  and  Church-wardens  not  to  be  sued  for  presenting. 
[Same  as  Canon  115  of  the  English  Church.] 

66.  Church'VXirdens  not  bound  to  present  qftner  than  twice  a  yeare. 
[Same  as  Canon  116  of  the  English  Church.] 

67.  Church-wardens  not  to  be  troubled^  for  not  presenting  qftner  than  twice 

ayeare, 

[Same  as  Canon  117  of  the  English  Church.] 

68.  Convenient  time  to  be  assigned  for  framing  Presentments. 
[Same  as  Canon  119  of  the  English  Church.] 

69.  None  to  be  cited  into  Ecclesiasticall  Courts  by  Procet  ^Quorum  nomina* 

No  Bishop,  Chancellor,  Archdeacon,  Officiall  or  other  Ecclesiasticall  Judge, 
shall  suffer  any  generall  Proces  of  Quorum  nomina  to  be  sent  out  of  his  Court, 
except  the  names  of  all  such  as  are  thereby  to  be  cited,  shall  be  first  expressely 
entred  by  the  hand  of  the  Register,  or  his  deputy,  under  the  said  Processes; 
and  the  said  processes  and  names  be  first  subscribed  by  the  Judge  or  his 
deputy,  and  his  Scale  thereto  afl^ed.  And  We  fiirther  ordayne,  that  when 
any  person  appeareth  upon  citation  whatsoever,  that  if  the  next  Court  day 
after,  there  be  not  Articles  or  a  Libell  put  in  against  him,  he  shall  then  he 
dismissed  with  his  costs. 

[Compare  with  Canon  120  of  the  English  Church.] 

70.  Maturity  required  in  proceeding. 

No  man  for  neglect  of  apparance  shalbe  exconununicated  for  the  first 
absence,  but  shalbe  cited  againe  upon  the  same  Proces.  And  if  bee  cannot 
be  found,  nor  afterwards  appeare  upon  vijs  8f  modis,  then  to  be  decreed  Ex- 
communicandum  fore.  Yet  for  preventing  such  neglect,  and  that  the  party 
querelant  may  sustayne  no  detnment ;  hereby  it  is  likewise  ordered,  that  in 
causes  of  instance  upon  the  apparance  of  any  such  person,  he  shall  pay  the 
charge  past,  before  he  be  admitted  to  stand  Kectus  in  Cur  id.  And  in  the  end 
of  every  Court,  the  names  of  those  that  are  decreed,  shalbe  publikely  read,  to 
the  intent  that  thev  may  avoyde  the  danger  of  the  fearefull  sentence  of  Excom-* 
munication.  Which  course  also.  We  ordayne,  shalbe  holden  with  those  that 
be  already  denounced  excommunicate,  before  the  time  of  the  signifying  their 
obstinacie :  to  the  end  they  and  others  may  be  admonished  of  the  danger  in 
which  they  stand,  and  to  the  aggravation  ^Uieir  obstinacie,  ifihef  continue 
in  the  same. 
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JJ'ygj^       71.  No  sentence  of  deprivation  or  deposition  to  he  pronounced  ogaimt  a 
and  Jaritdic-  Minister  but  fy  the  Bishop. 

^^'  [Same  as  Canon  122  of  the  English  Qxuxch,  save  that  thera  is  added  "  It 

is  ukewise  ordered  that  no  Chancellor,  Commissary,  Official],  or  any  other 
person  shall  exercise  any  Ecclesiasticall  Iurisdiction,over  a  Minieter  in  causes 
criminal],  except  he  liimselfe  have  l>eene  admitted  into  the  holy  Orders  of 
Priesthood."] 

72.  No  Act  to  be  sped  but  in  open  Court. 

[Same  as  Canon  123  of  the  English  Church.] 

73.  No  Court  to  have  more  than  one  Scale* 
[Same  as  Canon  124  of  the  English  Church. 

74.  Convenient  place*  to  he  chosen  for  keeping  of  Courts, 
[Same  as  Canon  125  of  the  English  Church.] 

75.  Peculiar  and  inferior  Courts  to  exhibite  the  Originall  copies  of  Wills  into 

the  Bishops  Registry, 

[Same  as  Canon  126  of  the  English  Church.] 

76.  The  quality  and  Oath  of  ludges  and  Surrogates, 

[Same  as  Canon  127  of  the  English  Church,  save  that  it  has  not  the  lait 
words  **  and  subscribe  as  aforesaid.'  ] 

77.  Proctors  not  to  retayne  causes  without  the  lawfull  assignement  qf  the 

parties, 

[Same  as  Canon  129  of  the  English  Church.] 

78.  Proctors  prohibited  the  Oath  in  auimam  domini  sui. 
[Same  as  Canon  132  of  the  English  Church.] 

79.  Proctors  not  to  be  clamorous  in  Court. 
[Same  as  Canon  133  of  the  English  Church.] 

80.  The  Oath  de  calumni&  not  to  be  refused. 

We  ordayne  and  appoint,  that  aswell  the  Actor,  as  his  Proctor  and  Advocate 
(if  they  be  requirea)  shaU  take  the  Oath  De  calumnid,  wheresoever  in  the 
suit  the  same  shall  be  tcndred  before  sentence,  upon  paine  that  the  cause 
shalbe  dismissed  by  the  ludge,  with  costs  for  the  party  grieved. 

81.  Abuses  to  be  reformed  in  Registers, 
[Same  as  Canon  134  of  the  English  Church.] 

82.  A  certaine  rate  of  Fees  to  all  Ecclesiasticall  Officers. 

No  Bishop,  Suffragan,  Chancellor,  Commissary,  Archdeacon,  Offidall,  or  any 
other  exercising  Ecclesiasticall  lurisdiction  whatsoever,  nor  any  Register  of  any 
Ecclesiasticall  Courts ;  nor  any  Minister  belonging  to  any  of  the  said  OflBces, 
or  Courts,  shall  hereafter,  (for  any  cause  incident  to  their  several!  Offices,) 
take  or  receive  any  other  or  greater  Fee,  than  such  as  are,  or  shalbe  aUowed 
by  lawfull  authoritie  in  this  kingdome :  imder  paine  that  every  such  lodges 
Officer,  or  Minister  ofifending  tiberin,  shalbe  suspended  from  tne  exercise  of 
their  several!  Offices,  for  the  space  of  sixe  Moneths,fbr  every  such  offence. 

83.  A  table  of  rates  of  Fees  to  be  set  up  in  Courts  and  Registries. 
[Same  as  Canon  136  of  the  English  Church.] 

84.  The  whole  Fees  for  shewinjg  letters  of  orders,  and  other  licences^  due  hU 

once  in  every  Bt^ops  time, 

[Same  aa  Caxvonl^l  ^^•^'£a^gQ]^^Cb39s^ciI\ 
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85.  The  number  of  Jpparitors  restraynecL  orBcckdat- 

tlcal  Coaits 

[Same  as  Canon  138  of  the  English  Church.]  widJarfadio. 


86.  Parish  Clcrket  to  be  chosen  by  the  Minister,  Of  ParUh 

Clerlu 

No  parish-Clerke,  upon  any  vacation,  shalbe  chosen,  but  by  the  Parson  chorchwar- 
or  Vicar,  or  where  there  is  no  presentative,  or  collative  Parson,  or  Vicar,  by  ^",'^^JjJ 
Uie  Minister  of  that  place  for  the  time  being :  Which  choyce  shalbe  signified  Sdr^vcrel 
by  the  said  Minister,  Vicar,  or  Parson,  to  the  Bishop  of  the  Diocesse,  to  be  Duties, 
bv  hm^  approved.    And  if  the  Parson,  Vicar,  or  Curate,  shall  faj^le  to  make 
choyce  of  such  a  man,  and  present  him  to  the  Bishop,  to  be  by  him  allowed, 
by  the  space  of  forty  dayes  after  the  vacancy :  in  such  case,  the  Bishop  shall 
have  power  to  nominate  and  appoint  a  Clerke  for  that  place.    And  the  said 
Clerke  shalbe  of  twenty  years  of  age  at  the  least,  and  knowne  to  the  said  Par- 
son, Vicar,  or  Minister,  to  be  of  honest  conversation,  and  sufficient  for  his 
readine,  writing,  and  also  for  his  competent  skill  in  sin^iu^,  (if  it  may  be.) 
And  wnere  the  Minister  is  an  English  man,  and  many  Insh  m  tne  parish,  sucn 
a  one,  as  shalbe  able  to  reade  those  parts  of  the  Service,  which  shalbe  appointed 
to  be  read  in  Irish  (if  it  may  be :)  and  the  Clerks  so  chosen  shalbe  resident ; 
and  performe  their  duties  in  their  own  persons.    For  which  they  shall  receive 
their  due  wages  without  diminution  at  such  times  as  have  beene  accustomed. 
And  if  any  question  doe  arise,  concerning  the  said  custome  or  wages,  the 
Bishop  of  tne  Diocesse  shall  set  an  order  therein. 
[Compare  with  Canon  91  of  the  English  Church.] 

87.  The  Choyce  of  Church-vxirdens  and  their  Accompt, 

[[Same  as  Canon  89  of  the  English  Church,  save  that  "  Questmen  "  is 
omitted.] 

88.  The  choyce  qfSide^en,  and  their  Joynt  Office  with  Church-ward&u, 

[Same  as  Canon  90  of  the  English  Church,  save  that  "  Questmen "  is 
omitted.] 

89.  The  old  Church-wardens  to  make  their  Presentmentt,  be/ore  the  new  be 

twome, 

[Same  as  Canon  118  of  the  English  Church.] 

90.  The  duty  of  Church-wardens  touching  such  persons,  as  are  out  of  the  Church, 
in  the  time  of  Gods  worshqf,  on  Sumayes  or  Holy-day es. 

The  Church-wardens  and  their  assistants,  shall  wame  Inholders,  Tavemers, 
Victuallers,  and  Alehouse-keepers,  that  thev  sell  no  meate,  or  drinke,  and  that 
they  receive  none  into  their  Taveme,  or  Alehouse,  all  the  time  wherein  there 
is  preaching  or  celebration  of  Divine  Service,  upon  Sundayes  or  Holy-day  es. 
If  any  doe  contrarv  upon  contempt,  or  stubomenesse ;  they  shall  present  both 
him  and  them,  whom  he  received,  by  name,  in  the  next  Visitation.  Also, 
they  shall  see,  that  none  of  those  %ht  wanderers  in  Markets,  and  pelting- 
sellers,  which  carry  about,  and  sell,  rm%,  Poynts,  and  other  smd^  trifles,  whom 
they  call  Pedlers,  set  out  their  Wares  to  sale :  And  that  no  Begears,  or  idle 
persons  abide,  ey  ther  in  the  Churchjrarde)  or  neere  the  Church,  3\  that  time, 
out  shall  cause  them  eyther,  to  come  in,  or  to  depart. 

[Compare  with  Canon  18  of  the  English  Church.] 

91.  Their  duty  touching  thoie  persons  that  are  in  the  Church  at  that  time. 

They  shall  also  see,  that  in  every  meeting  of  the  Congregation,  peace  be 
well  kept;  and  that  none  behave  themselves  rudely,  or  disorderly  m  the 
Church.  And  to  that  end,  they  shall  wame  the  people,  that  they  bring  not 
with  them  to  the  Church,  Dogs,  Hawkes  with  bels,  or  Children  wmch  are  not 
so  nurtured  as  they  can  be  k^t  quiet  in  their  seata,  without  running  up  and 
downe.  Ney ther  shall  they  suffer  anv  person  to  disturhe  i\v^  ^«r9\^  ^^  "^^letr 
mon,  eyther,  by  untimely  luging  of  oA^  ot  by  irdilidxi^)  \aaQdn%|\Bs;>!f^am|,^^ 
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Chnrchwar*     any  Other  uoyse,  which  may  hinder  the  Minister,  or  ofiend  the  people.     Aud 
Uielr'DiiUea     ^^^  "ames  of  all  such  as  ofiend  in  this  kinde,  they  shall  truly,  and  personally 

-^ 1  present  in  the  Ordinaryes  visitations. 

[Compare  with  Canon  19  of  the  English  Church.] 

92.  To  keepe  the  Churches  fivm  being  prophaned  at  all  other  times. 

They  shall  suffer  no  playes,  feasts,  banquets,  suppers,  Churclh-ales,  drink- 
ings,  exposing  any  wares  to  sale,  temporal  Courts  or  Leets,  Lay-juries,  Mtti- 
ters,  Commissions,  (other  than  for  causes  Ecclesiasticall),  playii^  at  ball,  or 
any  other  propbane  usage  to  be  kept  in  the  Church,  Chappell  or  Church-yard : 
Neyther  the  Bels  to  be  rung,  eyther  in  the  feast  of  dl  Soules ;  or  upon  any 
Holvdayes,  or  Eves,  abrogated  bv  the  Booke  of  Common  Prayer ;  neyther 
for  Moneths  or  twelve-moneths  mmdes,  or  remembrances  of  the  Dead,  nor  at 
any  time  at  all  prohibited  by  the  Bishop. 

[Compare  with  Canon  88  of  the  English  Church.] 

93.  To  tee  Churches  and  Churchryards  to  he  kept  in  sufficient  reparations. 

[^Same  as  Canon  85  of  the  English  Church,  save  that  "  Questmen  "  is 
omitted.] 

94.  To/umish  all  Churches,  with  things  necessariefor  the  celebration  ofDiwie 

Service,  preaching,  and  administration  ^the  Sacraments. 

They  shall  provide  in  every  Church,  at  the  common  charce  of  the  parish, 
two  Books  of  Common  prayer ;  one  for  the  Minuter,  and  the  other  ror  the 
Clerke,  with  all  convenient  speede;  but  at  farthest,  within  size  Moneths  after 
the  publishing  of  these  Canons.  And  likewise  the  Bible  of  the  last  translation, 
set  rorth  in  the  time  of  King  lames,  of  blessed  memory.  And  where  all,  or 
the  most  part  of  the  people,  are  Irish,  they  shall  provide  also  the  said  Bookes 
in  the  Irish  tongue ;  so  soone  as  they  may  be  had.  The  charge  of  these  Irish 
books,  being  to  be  borne  also,  wholy  by  the  parish.  They  shall  also,  at  the  same 
common  charge,  provide  a  fit  seat  for  the  Minister  to  read  Service  in,  a  comely 
and  decent  Pulpit,  to  be  set  in  a  convenient  place  for  the  preaching  of  Gods 
Word ;  a  Font  of  stone  set  in  the  ancient  usuall  place,  for  the  ministration 
of  Baptisme ;  together  with  a  fayre  Table,  to  be  placed  at  the  East  end  of  the 
Church  or  Chancell,  and  a  Cup  of  Silver  for  the  celebration  of  the  Holy 
Communion.  Which  Table  also  shall  stand  covered  in  time  of  Divine  Service 
with  a  Carpet  of  silke  or  other  decent  stuffe,  thought  meete  by  the  Ordinary 
of  the  place,  (if  any  question  be  made  of  it) ;  and  with  a  fayre  lynnen  doau, 
at  the  time  of  the  ministration,  as  becommeth  that  Table. 

[Compare  with  Canons  80,  81  and  82  of  the  English  Church.] 

95.  To  provide  things  fitting  for  every  Communion,  and  to  observe  those  that 

come,  or  come  not  to  the  same. 

Likewise,  they  shall  at  the  charge  of  the  parish,  against  the  time  of  eveiy 
Communion,  with  the  advise  and  direction  of  the  Minister,  provide  a  sufficient 
quantity  of  fine  white  Breade,  and  of  good  and  wholsome  Wine,  for  the  num- 
ber of  Communicants,  that  shall  from  time  to  time  receive  there;  which  Wine 
they  shall  cause  to  be  brought,  to  the  Communion-table,  in  a  cleane  and  sweete 
standing  pott,  or  stoope  of  pewter,  if  not  of  purer  mettall.  Also  they  shall 
marke,  aswell  as  the  Minister,  whether  all  and  every  of  the  parishioners,  come 
so  often  every  yeare,  to  the  holy  Communion,  as  the  Lawes  and  our  Consti- 
tutions doe  require  ;  and  whether  any  strangers  come  often,  and  commonly, 
from  other  parishes  to  their  Church  :  and  shall  shew  their  Minister  of  Uiem, 
least  perhaps  they  be  admitted  to  the  Lords  Table,  amongst  others ;  which 
they  shall  forbid,  and  remit  such  home,  to  theur  owne  parish  Churches  and  Mi- 
nisters, there  to  receive  the  Communion,  with  the  rest  of  their  owne  neighbon. 

[Compare  with  Canon  20  of  the  English  Church.] 

96.  To  provide  a  Chest  for  Almes  in  every  Church. 
[Same  m  Cexkon  ^  ^  iSbft  Iaii^Il  Church.] 
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97.  To  abolish  all  Monuments  of  superstition. 

Moreover  they  shall,  (with  the  approbation  of  the  Ordinary  of  the  place,)  Chnrchwar- 

see,  that  all  Rood-lofts,  in  which  wooden  Crosses  stood :  dl  shrines,  and  jJJJ}"**  ****'' 

coverings  of  shrines,  and  all  other  Monuments  of  fayned  miracles,  pilgrimages,     '- 

idolatry,  and  superstition,  be  cleane  taken  away  and  removed. 

98.  None  to  teach  schoole  without  licenUy  and  Curates  desirous  to  teach,  to  be 

licenced  before  others. 

It  shall  not  be  lawfull  for  any  to  teach  the  Latine  tongue,  or  to  instruct 
Children  eyther  in  Publike  Schoole,  or  private  house,  but  such  as  shalbe 
allowed  by  the  Ordinary  of  the  place,  under  his  hand  and  Scale,  being  found 
meete,  aswell  for  his  learning  and  dexterity  in  teaching,  as  for  sober  and  honest 
conversation ;  and  also  for  right  understanding  of  Gods  true  Religion,  (saving 
to  all  Patrons  and  founders  of  Schooles  the  right  of  nomination).  And  in 
what  parish  soever,  there  is  a  Curat,  which  is  a  Master  of  Arts,  or  BacheUor 
of  Alts,  or  is  otherwise  well  able  to  teach  youth,  and  will  willingly  so  doe, 
for  the  better  increase  of  his  living,  and  trayning  of  Children  in  the  principles 
of  true  Religion :  We  will,  and  orda3me,  that  the  Licence  to  teach  Grammar, 
shalbe  granted  to  none  by  the  Ordinary  of  that  place,  but  onelv  to  the  said 
Minister  or  Schoolemaster.  Provided  alwayes,  That  this  Constitution  shall 
not  extend  to  any  parish,  where  there  is  a  publike  Schoole  founded  already. 
In  which  case.  We  thinke  it  not  meete,  to  allow  any  to  teache  Grammar,  but 
onely  him  that  is  allowed  for  the  said  publike  Schoole. 

[Compare  with  Canons  77  and  78  of  the  English  Church.] 

99.  The  duty  of  Schoolemasters. 

All  Schoolemasters,  and  Vshers,  shall  endeavour  to  trayne  up  the  Children 
committed  to  their  char]?e,  in  fi[ood  learning,  civility  and  piety.  And  in  the 
Latine  tongue,  they  shul  teach  the  Grammar,  set  forth  in  England  by  king 
Henry  the  eight,  and  so  continued  ever  since ;  and  none  other.  They  shall 
also  teach  such  other  Bookes,  as  shall  be  allowed  and  apnointed  by  the  Bishop 
of  the  Diocesse.  Provided,  that  according  to  the  privuedge  granted  to  the 
Vniversity,  neere  Dublin,  Logicke  and  Philosophy  shall  not  be  taught  in 
Grammar  schooles.  Provided  also,  diat  none  be  admitted,  or  licenced  to  be 
a  Schoolemaster,  or  Vsher  within  this  kingdome,  unlesse  he  first,  by  his  sub- 
scriotion,  testifie  his  consent  to  the  two  nrat  Canons.  And  also,  that  every 
Archbishop,  and  Bishop,  and  other  Ordinaiy  (having  EcclesiasticaU  luris- 
diction)  shall,  by  censures  of  the  Church,  respectively  compell  all  such  as  are 
subject  to  their  lurisdiction,  which  doe  now  teach  schoole,  or  hereafter  shall 
presume  to  teach  schoole,  not  having  testified  their  consent  by  subscription 
as  aforesaid,  to  desist  from  teaching  of  schoole. 

[Compare  with  Canon  79  of  the  English  Church.] 

100.  The  authority  of  this  Nationall  Synod  established. 

This  sacred  Sjmod,  being  the  representative  body  of  the  Church  of  Ireland,  or  the  Aatho* 
in  the  name  of  Christ,  and  by  the  Kinss  authority,  lawfully  assembled,  doth  ^^3^  or  th« 
pronounce  and  decree,  that  if  any,  within  this  Nation,  shall  despise  and  con-    ^"   * 
temne  the  Constitutions  thereof,  (being  by  the  said  Regall  power  ratified  and 
confirmed),  or  affirme,  that  none  are  to  be  subject  thereunto,  but  such  as 
were  present,  and  gave  their  voyces  unto  them :  he  shall  be  Excommunicated, 
and  not  restored,  untill  hee  shall  publikely  revoke  his  error. 

[Compare  with  Canons  139,  140  and  141  of  the  English  Church.] 

Note,— These  Canons  are  tsken  from  Editor  is  indebted  to  Mr.  James  R. 
a  very  scarce  copy  printed  in  1635  at  Hope,  Fellow  of  Merton  College,  Ox- 
Dublin  ;  for  whicn,  as  well  as  for  much  ford,  and  Chancellor  of  the  Diocese  of 
valuable  assistance  daring  the  progress  Salisbory.—Eo. 
of  this  edition  throogh  the  press,  the 
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THE  CHURCH  IN  SCOTLAND  (a). 


THE  CODE  OF  CJNONS  OF  THE  EPISCOPAL  CHURCH 
IN  SCOTLAND,  at  RevUed,  Amended^  and  Enacted,  by  am 
Ecclesiastical  Synod  holdenfor  that  purpose  at  Edinburgh,  on  the 
29th  day  of  August,  and  continued  by  adjournment  tiU  the  M  ef 
September  inclusive,  in  the  year  of  Our  Lord  1838. 


1.  For  preserving  the  Episcoptl  Sac- 

oeision. 

2.  Reeulatiog  the  Election  and  Office 

of  the  Primus. 

3.  For  providiDg  vacant  Dioceses  with 

duly  elect^  Bishops,  and  regu- 
latiop  the  Conduct  of  the  Presby- 
ters m  such  Dioceses. 

4.  For  the  Appointment  of  Coadjutor- 

Bishops. 

5.  Resj|)ectiog  the  Jurisdiction  of  the 

Bishops  in  a  Particular  Case. 

6.  Enjoining  the  Studies  and  Qualifi- 

cations of  Candidates  for  Holy 
Orders. 

7.  Bespectiog  the  Age,  the  Prudence, 

the  Place  or  Charge  of  Persons  to 
be  ordained ;  and  in  what  Case 
Letters  Dimissory  are  necessary. 

8.  Appointing  the  Solemn  Performance 

Of  the  Office  of  Ordination,  and 
the  Form  to  be  used  in  Making, 
Ordaining,  and  Consecrating  Bi« 
shops,  Priests,  and  Deacons. 

9.  Requiring  from  Persons  to  be  Or- 

dained Subscription  to  the  Thirty- 
Nine  Articles  of  Religion,  and 
certain  Oaths  to  be  taken  by  them. 

10.  Appointing  the  Conditions  and  Mode 

of  Institution  to  a  Pastoral  Charge. 

11.  Requiring  Presbyters  to  make  Per- 

sonal Residence  in  the  Place 
where  their  Pastoral  Charge  lies, 
and  not  to  be  Absent  but  for  a 
limited  time. 

12.  Requiring  Soberness  of  Conversa- 

tion and  Decency  of  Apparel  in 
Ecclesiastical  Persons,  as  well  as 
a  proper  attention  to  the  Good 
Order  of  their  Families. 


13.  Pointing  out  the  Proper  Clerical 

Studies. 

14.  Requiring  the  Clersy  of  tlue  Clmidi 

to  continue  in  their  Sacred  Pro- 
fession. 

15.  Concerning  the  Admission  of  Stran- 

gers to  officiate  in  this  Church* 

16.  The  Names  of  Stranger  Preaebers 

to  be  Noted  in  a  Book. 

17.  Respecting  the  dee  Adminiilratioo 

of  the  Sacrament  of  BaptisiB. 

18.  Requiring  a  regular  Coone  of  Cate- 

chising in  all  Congregations. 

19.  Appointing  Confirmation  to  be  Ad- 

ministered in  every  Diocese  once 
in  Three  Years,  and  the  care  to  be 
taken  that  due  preparation  be  made 
for  that  solemn  Service. 

20.  Requiring  due  Intimation  and  Pre- 

paration to  be  made  for  the  Helj 
Communion. 

21.  Respecting  the  Commnnion  Senriee 

as  the  most  Solemn  Part  of  Ckiis- 
tian  Worship. 

22.  Respecting    the    Solemnization   of 

Matrimony. 

23.  Respecting   the   VisiUtion  of  the 

Sick,  and  the  Burial  of  the  Dead. 

24.  Registers  to  be  kept  by  every  Cler- 

gyman, 

25.  Against  exacting  Mon^  for  Per- 

formance of  Occasional  Datiee. 

26.  Enjoining  a  Reverent  Ofaeervaoceef 

the  Lord's  Day. 

27.  Regulating  the  TiaMs.  and  Pnblie 

Assemblies  for  Divine  Service,  on 
other  DajTi  besides  Sundays. 

28.  On  Uie  Uniformity  to  be  dieerfed 

in  Public  Worship. 

29.  Enjoining  aU  dve  Rtverenoe  vsik 


(a)  See  l\l\e  C^utc)  tit  |b(OtIaiUl,  for  the  statute  8  &  4  Viet  c  8S, 
prle&ta  ordained  \k^  ^oVa^^  aasi  hj&«dciMk  bithops  to  offidate  in  Kngiand 
oertain  Vuoi^toa, 
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Attention  in  Time  of  Divine  Ser- 
vice. 

30.  RespectiD£[    National    Fasts    and 

Thtnks^vings. 

31.  For  appointing    Diocesan  Synods, 

and  regulating  the  Boainess  of  the 
same. 

32.  Appointing  General  Synods,    and 

regulating  the  Business  of  the 
same. 

33.  On  the  Legislative  Power  of  Ge- 

neral Syncxis. 

34.  Appointing  Episcopal  S^ods. 

35.  Prescribing  ine  Conditions  of  Ap- 

peal. 

36.  Respecting     Accusations     against 

Bishops,  Presbyters,  and  Dea- 
cons. 

37.  Prohibiting  the  Clergy  of  one  Dio- 

cese from  interfering  vrith  the  con- 
cerns of  another. 

38.  Providing  for  the  Clergy  and  Laity 

of  this  Church  being  furnished 
with  an  accurate  view  of  its 
State  and  Condition  from  time  to 
time. 

39.  Appointing  the  mode  of  admitting 

New  Congregations  into  the 
Church. 

40.  For    Establishing    and   Maintain- 

ing a  Society  in  Aid  of  the 
Church. 

41.  Declaring  what  Censure  or  Spiritual 

Penalty  is  to  be  incurrea  by  a 
Breach  of  these  Canons. 


FORMS. 

1.  Deed  of  Election  of  the  Primus. 
3.  Form  of  a  Mandate  for  the  Election 
of  a  Bishop. 

3.  Declaration  to  be  Signed  by  the 

Presbyters  at  the  Election  of  a 
Bishop. 

4.  Form   of  Letters  Testimonial  for 

Holy  Orders  to  be  subscribed  by 
Two  or  more  Episcopal  Clergy- 
men. 
6.  Form  of  Si  Quis,  to  be  read  from 
the  Desk  after  Morning  Prayers, 
on  some  Sunday  at  least  two  weeks 
before  the  day  appointed  for  the 
Ordination. 

6.  Form  of  Letters  Dimissory,  for  Or- 

dination. 

7.  Form  of  Subscription  to  the  Thirty- 

Nine  Articles  of  Religion. 

8.  Form    of    Subscription    promising 

Obedience  to  the  Canons. 

9.  Form  of  a  Deed  of  Presentation  to 

a  Pastoral  Charge. 

10.  Form  of  Testimonial  for  Institution 

to  a  Pastoral  Charge,  to  be  sub- 
scribed by  Two  or  more  Episcopal 
Clergymen. 

11.  Form  of  Institution  to  a  Pastoral 

Charge. 

12.  Form  for  appointing  a  Dean. 

13.  Form  of  Licence  to  a  Deacon  or 

Priest 
Attestation  of  the  Correctness  of 
the  Canons. 


Oanonsof  the 
Chnrcfa  in 
Scotluid. 


1.  For  preserving  the  Episcopal  Succession, 

The  Episcopal  Church  in  Scotland,  as  a  branch  of  the  Holy  Catholic  and 
Apostolic  Church  of  Christ,  inviolably  retaining  in  the  sacred  Ministry  the 
three  Orders  of  Bishops,  Priests,  and  Deacons,  as  of  Divine  Institution, 
requires,  according  to  the  Apostolic  Canon,  that  a  Bishop  be  ordained  by 
two  or  three  Bishops ;  not  fewer  than  three  in  all  ordinary  cases ;  and  Priests 
and  Deacons  by  one  Bishop ;  the  right  of  ordination  belonging  to  the  order 
of  Bishops  only.  And  it  is  hereby  decreed,  that  no  person  shall  be  conse- 
crated a  Bbhop  of  the  Episcopal  Church  in  Scotland  oefore  he  hath  com- 
pleted the  Thirtieth  year  of  his  age ;  nor  without  the  consent  and  approbation 
of  the  majority  of  the  Bishops ;  and  that  if  any  Bishop  or  any  Bisnops,  not 
being  a  majority,  shall  presume  without  such  consent  to  consecrate  any  person 
to  that  office,  all  the  parties  concerned  shall  be  hdd  schismatics. 

2.  Regtdating  the  Election  and  Office  of  the  Primus. 

Before  the  distinction  of  Archbishop  was  introduced  into  Scotland,  one  of 
the  Bishops  had  a  precedency  under  the  title  of  Primus  Scotorum  Eoiscopusj 
and  the  Episcopal  College  having  for  a  century  past  adopted  the  old  form,  it 
is  hereby  aecreed  that  Uie  BishoiHi  shall,  witoout  respect  either  to  seniority 
of  consecration  or  precedency  of  Diocese,  choose  a  Pnmus,  by  a  majority  of 
voices,  who  shall  have  no  other  privil^e  among  the  Bishops  put  the  right  of 
convocating  and  presiding,  and  that  expressly  under  the  following  restrictions : 
Ist,  That  he  shall  be  obl&ed  to  notify  to  the  other  Bishops  the  reasons  of  his 
calling  a  Meetinjg,  as  wdl  as  the  time  and  place  for  holding  it;  and  if  the 
majority  shall  dissent,  as  judging  either  the  reasons  insufficient,  or  the  time 
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GADODf  or  I  be  or  place  improper,  the  proposal  of  such  meeting  shall  be  either  wbidly  set 
fii^'i^*"  aside,  or  the  time  or  place  altered,  as  shall  seem  to  them  most  expedient. 
°^  *  * —  2ndiy,  That  if  the  Primus  shall  at  any  time  refuse  to  call  a  Meeting  when 
desired  by  a  majority  of  the  other  Bishops  to  do  so  for  some  specified  pur- 
pose, or  if  he  shall  refuse  to  consecrate  or  sanction  the  Consecration  of  a 
Priest,  canonically  elected  to  a  vacant  Diocese,  when  that  election  iJball  bare 
been  confirmed  by  a  majority  of  the  Bishops,  they  shall,  in  such  cases,  have 
authorify  to  meet  and  act  without  him.  3aly,  That  the  Primus  tbus  chosen 
by  the  majority  is  to  continue  in  that  office  only  diuring  their  pleasure.  That 
the  Church  may  sufier  as  little  inconvenience  as  possible  by  the  death  or 
resignation  of  the  Primus,  the  Senior  Bishop  shall  instantly  sticceed  to  his 
powers,  until  a  majority  of  the  Bishops  shall  appoint  one  to  the  oflice  by  a 
formal  Deed  of  Election  (a). 

3.  For  providing  vacant  Dioceses  with  duly  elected  Bishops,  and  regulating 
the  Conduct  qfthe  Presbyters  in  such  Dioceses, 

Every  Bishop  is  hereby  required  to  appoint  one  of  the  Presbyters  of  his 
Diocese  to  act  under  him  as  Dean,  who,  m  the  absence  of  the  Bishop,  shall 
preside  in  all  Diocesan  Synods ;  and  the  Dean  thus  canonically  appointed 
shall,  upon  the  demise  or  translation  of  any  Bishop,  notify  the  same  to  the 
Primus,  who,  being  empowered  bv  his  Colleagues,  shall  thereupon  issue  a 
mandate  (6)  to  the  Presbyters  of  the  vacant  Diocese,  requiring  them  to  pro- 
ceed to  the  election  of  a  successor.  Should  they  make  choice  of  a  person 
already  invested  with  the  Episcopal  Character,  the  Bishop  so  elected  shall 
have  no  jurisdiction  over  that  Diocese,  unless  his  election  be  ratified  by  the 
majority  of  the  Episcopal  College  transferring  to  him,  by  a  formal  deed,  the 
superintendence  of  the  Diocese.  But  if  the  rresbyters  of  the  vacant  Diocese 
shall  elect  a  Presbyter  to  be  their  future  Diocesan,  of  whose  fitness  for  that 
ofiice  the  Bishops  shall  declare  they  have  sufficient  reason  not  to  be  satisfied, 
in  that  case  the  Presbyters  shall  be  required  to  proceed  to  a  new  election. 

During  the  vacancy  of  any  Diocese,  if  any  case  relating  to  Discipline  shall 
occur  for  which  there  is  no  particular  provision  made  by  the  Canons  of  this 
Church,  the  Presbyters  shall  have  recourse  to  the  Primus,  who,  with  the 
advice  and  consent  of  his  colleagues,  shall  determine  the  same,  and  who  shall 
also  provide  for  the  performance  of  any  Episcopal  offices  that  may  be  required 
among  them. 

All  elections  of  Bishops  shall  be  notified  to  the  Primus,  according  to  the 
Form  prescribed.  No.  3. 

4.  For  the  Appointment  of  Coadjutor- Bishops, 

It  shall  be  lawful  for  a  Bishop,  whose  age  or  infirmities  require  it,  of  which 
the  majority  of  the  College  of  Bishops  shall  be  the  Judges,  to  have  a  Coad- 
jutor or  Assistant,  provided  the  saia  Bishop  consent  that  the  Election  of 
such  Coadjutor  by  the  Clerfi;y  of  the  Diocese  shall  be  free,  uninfluenced,  and 
unbiassed,  and  provided  tne  person  so  elected  shall  succeed  on  the  death  or 
resignation  of  the  Diocesan.  Such  Assistant-Bishop,  during  the  life  of  his 
principal,  shall  be  entitled  to  attend  the  Episcopal  and  General  Synods  of  the 
Church,  to  give  his  opinion  and  advice  on  any  matter  under  consideration, 
but  to  have  no  vote  except  in  the  absence  of  the  Diocesan  Bishop. 

5.  Respecting  the  Jurisdiction  qfthe  Bishops  in  a  Particular  Case. 

If  it  shall  happen  that  a  Bishop  has  his  Chapel  and  residence  within  the 
Diocese  of  another  Bishop,  a  practice  to  be  justified  only  by  the  circum- 
stances of  this  Church,  then  shall  his  Congregation,  as  well  as  any  Presbyter 
or  Deacon  that  may  be  employed  as  his  Assistant,  be  exempted  from  the 
iurisdiction  of  the  Bishop  in  whose  Diocese  they  are  locally  situated,  the 
latter  being  required  to  signify,  by  a  subscribed  deed,  his  consent  to  Uiis 
arrangement     But  such  Assistant  shall  have  no  vote  in  either  Diocese. 

^tt)  ^ee  ¥oTm,^o«  \,  (b)  See  Form,  No.  2. 
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But  whereas  the  residence  of  a  Bishop  within  the  diocese  appears  to  he  ezpe-  Canom  of  ibe 

dient  for  the  good  of  the  Church,  it  is  hereby  decreed  that  every  Bishop  here-  SJUJ^llJ" 

afler  collated  to  the  charge  of  a  Diocese  shall  reside  within  the  bounds  of  the  

same,  wherever  that  is  found  practicable. 

6.  Enjoining  the  Studies  and  Qualijications  of  Candidates  for  Holy  Orders. 

In  the  Canons  intended  for  the  Church  of  Scotland,  and  sanctioned  by 
Royal  Authority  in  the  year  1635,  the  Second  Chapter,  entitled  "  Of  Pres- 
byters and  Deacons,  their  nomination,  ordination,  junction,  and  charge,"  is 
thus  very  properly  introduced :  ''  Forasmuch  as  the  weight  of  the  Ministerial 
Calling  doth  require  such  a  measure  of  sufficiency  as  human  weakness  can 
attain  unto,  and  is  often  discredited  by  the  ignorance,  insufficiency,  and  scan- 
dalous  conversation  of  many  who  undertake  the  same,  it  is  ordained  that  no 
person  hereafter  shall  be  aomitted  to  that  holy  function  who  hath  not  been 
ored  in  some  University  or  College,  and  hath  taken  some  degree  there,  and 
who  shall  verify  the  same  by  the  subscriptions  and  seals  of  the  University  or 
College  where  he  received  the  Degree  of  Learning."  In  conformity  with 
the  spirit  of  this  extract,  it  is  hereby  decreed  that  no  person  be  received  as  a 
Candidate  for  Holy  Orders  in  this  Church  who  shall  not  have  first  sone 
through  a  regular  academical  Course  in  some  University  or  College.  It  is, 
moreover  expressly  ordered,  that  no  person  shall  be  admitted  into  the  Holy 
Order  of  Deacons  in  this  Church,  until  he  shall  have  been  properly  examined 
as  to  his  literature  by  two  or  more  Presbjrters  appointed  for  that  purpose  by 
the  Bishop  who  is  to  ordain  him,  and  whom,  as  his  examiners,  he  must  satisfy 
of  his  being  sufficiently  acquainted  with  the  whole  of  the  New  Testament  in 
the  original  Greek,  and  at  whose  bidding  he  must  compose  a  short  treatise 
in  Latin  on  some  Article  of  Faith,  as  also  a  Discourse  in  English  on  any  text 
of  Scripture  which  they  shall  prescribe ;  and  answer  such  questions  connected 
with  Tneology  and  Ecclesiastical  History  as  they  shall  think  proper  to  put  to 
him ;  and  before  his  admission  to  examination,  the  Bishop  must,  by  sufficient 
Letters  Testimonial  (c),  and  by  an  attestation  that  die  form  usually  called 
Si  Quis{d)  has  been  publicly  read,  be  satisfied  of  his  good  life  and  conversa- 
tion, as  wdl  as  his  good  leamine.  It  is  also  required  mat  he  produce  a  certi- 
ficate of  his  having  attended  at  least  one  course  of  the  Lectures  of  the  Pan- 
tonian  Professor  of  Theology,  and  of  our  Professor  of  Ecclesiastical  History 
in  Edinburgh ;  unless  pecmiar  circumstances  in  his  case  may  have  rendered 
such  atten&nce  impracticable,  of  which  the  ordaining  Bishop  is  to  be  the 
sole  Judge.  And  no  one  shall  be  promoted  to  the  Order  of  Priest  until  he 
shall  have  passed  a  still  more  full  and  complete  examination. 

7.  Respecting  the  Age,  the  Prudence,  the  Place  or  Charge  of  Persons  to  be 
Ordained ;  and  in  what  Case  Letters  Dimissory  are  necessary. 

No  Bishop  of  this  Church  shall,  in  ordinary  cases,  admit  any  person  to  the 
office  of  Deacon,  until  he  shall  have  attained  the  age  of  twenty-three  years; 
and  in  no  case  to  the  order  of  Priests  until  he  shall  nave  attained  the  full  age 
of  twenty-four ;  and  in  both  cases  a  bona  fide  title  shall  be  required :  But 
whereas  the  necessities  of  this  Church,  in  some  cases,  may  render  it  inconve- 
nient to  defer  ordination  till  the  person  to  be  ordained  hath  fully  attained 
what  hath  been  usually  called  the  canonical  age,  therefore,  in  any  such  case 
a  Bishop  may  admit  a  Candidate  to  the  order  of  Deacons,  if  duly  recom- 
mended, when  he  hath  completed  his  twenty-first  year ;  and  after  serving  in 
that  capacity,  he  may  be  promoted  to  the  order  of  the  Priesthood,  if  the 
Bishop  be  satisfied  that  during  his  service  as  a  Deacon  he  *hath  conducted 
himself  in  a  prudent  and  becoming  manner ;  bath  attained  the  full  canonical 
age  of  twenty-four;  and  hath  also  a  particular  place  or  charge  assigned  to  him, 
wherein  he  may  use  or  exercise  his  function;  without  which  relation  to  a  par- 
ticular place  or  Congregation  no  person  shall  be  advanced  to  the  Order  of 
Priesthood  in  this  Church ;  neitiier  diall  any  of  the  Bishops  admit  any  person 

(c)  See  Form,  No.  4.  (d)  See  Form,  No.  5. 
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CinoDi  of  the  into  Holy  Orders  whose  title  is  not  within  his  own  Diocese,  unkes  he  shall 
Cbarch  in  bring  Letters  Dimissory  from  the  Bishop  of  the  Diocese  whmin  his  ehaige 
Scotfaad.        ^  placed  («). 

8.  Appointing  the  Solemn  Performance  of  the  Office  of  Ordinaiian,  and  the 

the  Form  to  be  uMed  in  Making,  Ordaining,  and  CanteenUing  Bukofi, 
Priests,  and  Deacons. 

The  welfare  of  the  Church  heing  most  intimately  connected  wiih  the  ordi- 
nation and  function  of  the  Clergy,  the  Ancient  Fathers,  led  by  the  emnnple 
of  the  Holy  Apostles,  appointed  Prayers  and  Fasts  to  be  used  for  implomig 
the  Divine  blessing  and  direction  in  setting  apart  for  their  solemn  office  Umm 
who  were  ''  ordained  for  men  in  things  pertaining  to  Ood."  The  Episoopil 
Church  in  Scotland,  therefore,  sincerely  venerating  the  ajmointment  of  ttie 
Ember  Weeks,  hereby  requures  that  all  her  ordinations  shall  be  performed  at 
those  seasons,  unless,  for  reasons  of  necessity,  the  Bishop  shall  appoint  anoihA 
time ;  and  dso  that  all  her  Ordinations  be  performed  with  pubue  prayer,  and 
imposition  of  hands,  and  (as  hath  been  the  practice  of  the  Church  ever  sines 
the  Restoration  of  King  Charles  II.)  accoroing  to  the  **  form  and  manner  of 
making,  ordaining,  and  consecrating  of  Bishops,  Priests,  and  DeaoonSy"  nied 
in  the  United  Church  of  England  and  Ireland,  adopting  only  a  few  nccoMMT 
verbal  alterations,  such  as  saying,  *<  this  Church,  inrtead  of  "  this  leahn, 
or  "  this  Church  of  Enghmd.'' 

9.  Requiring  from  Persons  to  be  Ordained  Subscription  to  the  Thirty'IfiM 

Articles  of  Religion^  and  certain  Oaths  to  be  taken  by  them. 

Whereas  by  the  Act  of  theThirtjr-second  of  George  III.,  entitled  '*  An  Act 
for  granting  relief  to  Pastors,  Ministers,  and  Lay  Persons  of  the  Episoopal 
Communion  in  Scotland,"  it  is  enacted,  that  every  such  Pastor  or  Mlni^ 
shall  subscribe  a  declaration  of  hb  assent  to  the  Ijiirty-nine  Artidee  of  the 
Church  of  England :  Therefore,  no  person  shall  hereafter  be  received  hito  the 
Ministiy  of  the  Episcopal  Church  m  Scotland  until  he  hath  first  tubscribed 
{according  to  the  Form  subjoined,  No,  7,)  willinglv  and  ex  animo,  to  the  Book 
of  Articles  of  Religion,  agreed  upon  by  the  Archbishops  and  Bishops  of  bodi 
provinces  of  the  realm  of  England,  and  the  whole  Clergy  thereof^  in  die 
convocation  holden  at  London  in  the  year  of  our  Lord  one  thousand  five 
hundred  and  sixty-two,  and  hath  acknowledged  all  and  ever^  the  articles 
therein  contained,  being  in  number  thirty-nine,  besides  the  ratification,  to  be 
agreeable  to  the  Word  of  God.  And  forasmuch  as  the  Bishops  of  this  Church 
have  no  authority  to  administer  the  oaths  which  are  requirea  by  Law,  at  the 
Ordinations  of  Deacons  and  Priests,  every  Bishop  shall,  at  the  Ordination  of 
any  Candidate  for  the  Ministiy,  obtain  tne  presence  of  a  Magistrate  at  &e 
time  of  Ordination,  for  the  purpose  of  administering  the  oaths  at  the  r^ular 
period  of  the  service ;  but  ir  this  cannot  be  done,  he  is  to  reouire  firom  such 
Candidate  a  Certificate  from  the  Magistrate  before  whom  he  snail  have  taken 
the  said  oaths;  and  together  with  these  oaths,  every  person  at  his  ordinatian 
shall  promise  (according  to  the  Form,  No.  8,)  to  render  due  obedience  to  the 
Canons  of  this  Church,  and  to  show  in  all  things  an  earnest  desire  to  promote 
the  peace,  unity,  and  order  of  that  part  of  the  £>ck  of  Christ  in  which  he  shall 
be  authorised  to  exercise  his  ministry. 

10.  Appointing  the  Conditions,  and  Mode  of  Institution  to  a  Pastoral  Charge. 

Whereas  it  has  never  been  the  practice  of  this  Church,  nor  the  wish  of  her 
Bishops,  to  interfere,  directly  or  indirectly,  with  the  funds  or  temporalties  of 
her  Congregations;  it  is,  therefore,  fully  acknowledged,  that  the  right  of  pre- 
sentation to  any  Chapel,  vacant  within  her  pale,  is  vested  in  those  who  are 
anpointed  to  manage  its  afl^irs,  whether  known  by  the  title  of  Trustees, 
Churchwardens,  Vestr3rmen,  Managers,  Proprietors,  or  Directors,  imd  who^ 
in  virtue  of  their  office,  procure  the  means  of  the  Minister's  support ;  yet,  to 
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preferve  the  ancient  and  regular  discipline  of  an  Episcopal  Community,  it  is  Csdods  of  the 
hereby  enacted,  that  no  Presbyter  shall  take  upou  himself  the  Pastoral  charge  S^°^  J** 
of  »ny  Congre^tion  to  which\e  may  be  DreJS^nted,  before  the  Deed  of  l4-  ^f"'"^- 
sentation  (/)  be  duly  accepted  by  the  Bishop  :  And  no  Bishop  shall  institute 
to  a  pastoral  charge  in  his  Diocese  any  Clergyman,  without  requiring  him  to 
produce  Letters  of  Orders  from  some  Bishop  of  this  Church,  or  of  one  of  the 
Churches  enumerated  in  Canon  15,  together  with  the  proper  testimonials 
required  for  institution,  countersigned  by  the  Bishop  of  the  Diocese.  Like- 
wise, it  is  required  that  he  shall  present  a  certificate  that  he  has  gone  through 
a  regular  Course  of  Education  in  some  CollM^e  or  University,  as  is  required 
of  our  own  native  Students  by  Canon  6.  And  if  the  Candidate  for  Institution 
shall  have  come  from  any  one  of  these  Churches,  and  have  resided  in  Scotland 
for  any  length  of  time,  he  must  present  not  only  the  proper  Testimonials 
firom  his  Mother  Church,  but  likewise  a  similar  Testimonial  mnn  two  or  more 
Episcopal  Clergymen,  to  whom  he  has  been  known  during  the  period  of  his 
residence  in  Scotland  (g),  as  well  as  a  solemn  promise  of  obeaience  to  the 
Canons  of  this  Church,  as  enjoined  by  Canon  9  {h),  in  which  case  no  Bishop 
shall  refuse  to  grant  institution  to  a  person  so  presented.  But  if  no  election 
shall  be  made  within  six  calendar  months  after  a  vacancy  hath  taken  place, 
the  right  of  nomination  of  a  Pastor  shall  then  lapse  to  the  Bishop  of  the 
Diocese,  whose  appointment  shall  be  Inndmg  on  all  the  members  of  the  Con* 
gregation.    {For  the  Form  of  Imtituiion,  see  No,  11 .) 

11.  Requiring  Presbyters  to  make  Personal  Residence  in  the  Place  where  their 

Pastoral  Chaise  lia,  and  not  to  be  absent  but  for  a  limited  time. 

In  Chapter  IIL  of  the  Scottish  Canons  above  mentioned,  entitled,  **  Of 
Residence  and  Preaching,'*  it  is  justly  observed,  that  "  the  many  inconve- 
*'  niences  which  result  from  the  Non -residence  of  Ministers,  require  that  some 
"provision  be  made  thereanent:"  Therefore,  it  is  hereby  decreed,  that  every 
Presbyter  having  a  Pastoral  Charge  in  this  Church  shall  reside  in  some  place 
of  easy  and  convenient  access  to  tne  members  of  his  Congregation,  and  shall 
not  at  any  time  leave  or  absent  himself  from  his  Charge,  (unletsfor  some  very 
urgent  cause,)  without  providing  a  substitute,  in  terms  of  Canon  15,  and  also 
obtaining  the  permission  of  the  Bishop. 

12.  Requiring  Soberness  of  Conversation  and  Decency  of  Apparel  in  Ecele' 
siastical  fersons,  as  well  as  a  proper  attention  to  the  Good  Order  of  their 
Families. 

In  the  Canons  of  the  United  Church  of  England  and  Ireland,  as  well  as  in 
those  intended  for  the  Church  of  Scotland,  it  is  expressly  ordered,  that  "  no 
"  Ecclesiastical  Persons  shall  at  any  time,  other  than  for  their  honest  neces- 
"  sities,  resort  to  any  taverns  or  alehouses,  neither  shall  they  give  themselves 
"  to  any  base  or  servile  labour;  or  to  drinking  or  riot,  spending  their  time 
"  idly  by  day  or  by  night,  plaving  at  dice,  cards,  or  tables,  or  any  other  Un- 
'^  lawful  Games  unbecoming  their  sacred  fdnction ;  but  at  all  times  convenient 
"  they  shall  hear  or  read  somewhat  of  the  Holy  Scriptures,  or  shall  occupy 
"  themselves  with  some  other  honest  study  or  exercise,  dways  doing  the 
"  things  which  appertain  to  honesty,  and  endeavouring  to  pront  the  Church 
«  of  God."  To  the  Spirit  of  what  is  here  enjoined,  the  Cleigy  of  this  Church 
are  therefore  reouired  carefully  to  attend :  And  they  shall  use  such  a  decent 
form  of  Apparel  as  becomes  their  Sacred  Character;  avoiding  every  appear- 
ance or  fashionable  levity,  either  in  dress  or  demeanour,  that  is  inconsistent 
witli  the  gravity  of  their  profession,  or  which  might  deprive  it  of  that  respect 
which  is  due  to  it.  For  the  same  reason,  the  Ancient  Canons  of  the  Church 
did  strictly  prohibit  "  the  admitting  of  any  to  the  office  of  a  Bishop,  Presbyter, 
"  or  Deacon,  who  had  not  brought  their  families  to  be  Christians,"  whereby 
all  ecclesiastical  persons  are  taught  the  necessity  of  looking  well  to  the  order 
and  good  government  of  their  Household,  and  of  Gaining  up  their  famih'es 

(/)  See  Fonn,  No.  9.       (g)  See  Form,  No.  10.       (h)  See  Form,  No.  8. 
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CanoDf  of  the  ^^  "^^^  ^  religious  course  as  may  show  to  others  an  encoura^g  pattern  of 
Chareh  in  piety  and  virtue.  All  which  must  be  duly  observed  under  pain  of  the  Cen- 
^^^'*''^'        sures  of  the  Church,  to  be  inflicted  according  to  the  quality  of  the  oflfence. 

13.  Pointing  out  the  Proper  Clerical  SttuUet. 

A  studious  life  being  of  great  consequence  to  the  right  diachaige  c^  the 
Duties  of  the  Clerical  Office,  it  is  hereby  earnestly  recommended  that  tiie 
Clergy  of  this  Church  apply  themselves  diligently  to  the  study  of  the  Holy 
Scriptures  in  the  Original  Languages,  and  the  Writines  of  the  Fadien  of  the 
Apostolic  and  two  next  succeeding  ages,  and  that  £e  Younger  CleigTy  in 
particular,  be  attentive  and  diligent  in  the  course  of  studv  prescribed  to  uem, 
so  that  they  may  be  able  to  answer  such  Questions  as  me  leading  Books  in 
that  course  may  suggest,  and  which  the  6ishop  at  his  visitation  may  think 
proper  to  put  to  them,  as  well  as  that  they  may  be  able  in  their  Sennoosy  and 
otherwise,  to  instruct  the  people  under  their  Charge  in  the  truly  CaUudic  prin- 
ciples of  that  pure  and  primitive  Church. 


14.  Requiring  the  Clergy  of  this  Church  to  continue  in  their  Sacred  Profe 

As  every  Clergyman  of  this  Church,  as  well  as  of  the  United  Church  of 
England  and  Ireland,  at  the  time  of  his  receiving  authority  to  ezecnte  the 
office  of  a  Deacon,  declares  himself  to  be ''  inwardly  moved  by  the  M(dy  Ghost 
"  to  take  upon  himself  this  office  and  ministration,  to  serve  God  for  the  pro- 
"  motion  of  his  Glory  and  the  edifying  of  his  people ;"  therefore,  in  order  that 
he  may  be  warned  of  the  danger  of  dissembling  with  the  Spirit  of  Trutht  it  Is 
hereby  declared,  that  if  any  person  exercising  his  ministry  in  this  Church 
shall  afterwards  give  up  the  exercise  of  hb  ministerial  functions,  and  betake 
himself  wholly  to  any  worldly  business,  he  shall  be  incapable  of  ever  reniming 
the  exercise  of  any  ministerial  office  in  the  Church,  the  sacred  aervice  ofwhi^ 
he  hath  thus  shamefully  abandoned. 

15.  Concerning  the  Admistion  of  Strangert  to  Officiate  in  this  CkwxL 

The  Episcopal  Church  in  Scotland  recognizes  as  in  full  communion  with 
herself  the  United  Church  of  England  and  Ireland,  the  Colonial  Branches  of 
the  same,  and  the  Protestant  Episcopal  Church  in  the  United  States  of 
America;  and  it  is  hereby  decreed,  that  none  but  Clergymen  canonically 
ordained  by  the  Bishops  of  the  Scottish  Episcopal  Church,  or  of  the  above- 
mentioned  Churches,  or  Episcopally  ordained  Clergymen,  conforming  to  Uw 
Doctrine  and  Discipline  of  the  said  Churches,  shaU  be  permitted  to  officiate 
in  sacred  things,  either  permanently  or  occasionally,  to  any  Congregation  in 
this  Church.  And,  moreover,  it  is  decreed,  that  no  Clexgyman  shall  hence- 
forth be  permitted  to  officiate  in  this  Church,  unless  his  principles  and  clerical 
character  be  known  to  the  Clergyman  by  whom  he  is  to  be  employed,  to  be 
correct  and  consistent  with  the  doctrine  and  discipline  of  the  Scottish  Epis- 
copal Church ;  and  if  he  be  personally  unknown,  unless  he  produce  from  the 
Bishop  of  the  Diocese  whence  he  comes,  or  fh>m  some  other  Clenmnan 
known  to  be  worthy  of  all  credit,  a  letter  of  recommendation ;  and  no  Qeigy- 
man  shall  officiate  in  this  Church  beyond  the  period  of  one  month  without 
the  licence  of  the  Bishop. 

16.  The  Names  of  Stranger  Preachers  to  be  Noted  in  a  Book. 

That  the  Ordinaiy  may  be  able  to  ascertain  the  nature  of  the  Doctrine 
taught  in  every  Chapel  of  his  Diocese,  the  Pastor  of  each  Congr^^tion  duJl 
see  that  the  names  of  all  the  Preachers  who  come  to  his  Chapel  from  any 
other  place  be  noted  in  a  book  which  he  shall  keep  in  his  Vestry  for  that 
purpose,  wherein  everv  Preacher  shall  inscribe  his  name,  the  day  when  he 
preached,  the  title  of  the  Bishop  by  whom  he  was  ordained,  and  Uie  date  of 
his  Ordination. 


17.  Respecting  the  due  Administration  of  the  Sacrament  ofBapiis 

As  the  Sacrament  of  Baptism  is  to  be  considered  a  public  act,  it  oi^t, 
unless  unavo\da\Ae  c\xc\>xcA\axi^«&'^t«vent  it^  to  be  administered  in  a  pliiee  of 
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public  urorehip.  Parents,  therefore,  ought  to  be  admonished  of  the  propriety  Canons  or  ih« 
of  bringing  tneir  children  to  be  baptized  to  the  place  where  they  usually  S**'*^M" 
assemble  for  Divine  service ;  and  either  of  becoming  Sponsors  themselves,  or  ^  * 
of  procuring  Godfathers  or  Godmothers,  who  shall  always  be  communicants, 
that  the  Church  may  be  certified,  that  all  who  are  admitted  within  her  pale 
will  be  brought  up  in  the  knowledge  and  practice  of  Christianity.  But  as 
uniformity  in  the  administration  of  this  Sacrament  is  as  desirable  as  in  the 
other  services  of  the  Church,  the  privacy  of  the  administration  shall  be  no 
reason  for  any  departure  from  the  form  prescribed  for  public  use,  to  which 
the  Minister  shall  always  strictly  adhere,  except  in  cases  of  extreme  danger, 
where  the  form  of  private  Baptism  shall  be  used  as  directed  by  the  Rubric. 
And  whereas,  from  the  unhappy  multiplicity  of  religious  sects  in  this  country, 
cases  frequently  occur  in  whicn  persons,  from  conscientious  motives,  express 
a  desire  to  separate  themselves  from  such  sects,  and  to  unite  themselves  to 
the  Episcopal  Communion,  it  becomes  a  matter  of  serious  importance  to  fur- 
nish a  rule  to  the  Clergy,  by  which  they  may  be  directed  in  such  cases.  It 
is  therefore  enacted,  that  in  all  instances  where  the  applicants  shall  express  a 
doubt  of  the  validity  of  the  Baptism  which  they  have  received  from  the 
Minister  of  the  sect  to  which  they  formerly  belonged,  the  Clergyman  of  the 
Scottish  Episcopal  Church  to  whom  the  application  is  made,  shall  baptize 
the  person  in  the  form  of  words  prescribed  in  the  Book  of  Common  Prayer 
by  the  Church  of  England  in  cases  of  doubt — *^  If  thou  art  not  already 
"  BAPTIZED,  N.,  I  baptize  thee  in  the  name  of  the  Father,  and  of  the  Son,  and 
"  of  the  Holy  Ghost     Amen ." 

And  whereas  the  Episcopal  Clersy  are  frequently  called  upon  to  baptize 
infants  whose  parents  are  not  members  of  the  Church,  it  is  hereby  enacted, 
that  the  Clerpy  of  this  Church  shall  not  administer  the  Sacrament  of  Baptism 
except  to  Children  for  whom  proper  Sponsors  are  provided. 

18.  Requiring  a  regular  Courte  of  Catechising  in  all  Congregatiom, 

The  Christian  Church  having  ever  maintained  the  necessity  of  eariy  and 
sound  instruction  in  the  first  principles  of  her  Holy  Faith,  it  is  tiberefore 
hereby  enacted,  that  constant  attention  be  shown  to  this  important  duty;  for 
which  purpose,  the  season  of  Lent,  and  other  convenient  time  on  Sundays'  or 
Holidays,  shall  be  set  apart  for  examining  and  instructing  the  young  mem- 
bers of  every  congregation  in  the  Catechism  contained  in  the  Book  of  Common 
Prayer ;  but  no  Catechism  shall  be  used  in  the  fiirther  instruction  of  the  young 
but  such  as  is  approved  and  sanctioned  by  the  Bishop  of  the  Diocese.  And 
the  Clergy  shall  earnestly  exhort  and  aamonish  their  people  respecting  the 
great  usefulness  of  this  mode  of  instruction,  and  point  out  to  parents,  and 
others  who  may  have  the  charge  of  young  persons,  the  necessity  of  bringing 
them  regularly  to  be  catechised. 

19.  Appointing  Confirmation  to  be  Administered  in  every  Diocese  once  in 
Three  Years,  and  the  care  to  he  taken  that  due  preparation  be  made  for 
that  solemn  Service, 

Whereas  it  has  been  a  sacred  and  solemn  appointment  in  the  Christian 
Church,  continued  from  tlie  times  of  the  Apostles,  that  all  Bishops  should  in 
their  several  Dioceses  regularly  administer  the  Holy  Ordinance  of  Confirma- 
tion by  imposition  of  hands  upon  persons  who  have  been  baptized  and  duly 
instructed  in  the  principles  of  Cnrist  s  religion.  Therefore,  it  is  nereby  enacted, 
that  every  Bishop  of  this  Church  shall  visit  his  Diocese,  if  he  be  able  to  do  it, 
once  in  three  years,  and  administer  this  sacred  Ordbance  in  every  congrega- 
tion within  the  same ;  and  if  unable  to  visit  his  Diocese  personally,  he  shall 
obtain  one  of  his  colleagues  to  do  so  in  his  st^id.  And  every  Pastor  or  Mi- 
nister, on  receiving  information  from  the  Bishop  of  the  time  of  his  triennial 
visitation,  shall  use  his  best  endeavours  to  prepare  for  Confirmation  those 
whom  he  is  to  present  to  the  Bishop  to  be  oonfirmed ;  giving  him  a  list  of 
their  names,  and  being  ready  to  answer  any  questions  he  may  pat  respecting 
iheir  age  and  qnalifications. 
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Oanoni  of  the      ^^'  Requiring  due  Intimatian  and  Preparation  to  be  made  for  th€  Hofy 

Church  in  Communion. 

ScoUiiiid« 

In  every  Congregation  of  this  Church,  the  Holy  Sacrament  of  the  Lord*i 

Supper  shall  be  administered,  so  often  and  at  such  times,  as  that  every  mem* 
her  of  the  Congregation,  come  to  a  proper  time  of  life,  may  commmiicate  at 
least  three  times  in  the  year,  whereof  the  Feast  of  Easter,  or  of  Penteooaty  or 
of  Christmas,  shall  be  one.  Due  warning  shall  be  publicly  dven  to  the  Cod' 
gregation  during  Divine  Service  on  the  Sunday  before  each  Holy  Commimion, 
mat  the  people  may  the  better  prepare  themselves  for  the  participation  <^  that 
venerable  Sacrament.  For  this  purpose,  eveiy  Ciereyman  shaD  pay  atteotton 
to  the  spirit  and  design  of  the  Rubrics  prefixed  to  the  order  for  the  admmis- 
tration  of  the  Lord's  Supper  in  the  Book  of  Common  Prayer ;  and  shall  be 
diligent  in  enforcing  the  duties  there  prescribed  on  all  those  who  are  com- 
mitted to  his  pastoral  charge,  instructing  them  careftilly  in  the  nature  and 
design  of  that  Holy  Sacrament,  and  wammg  them  of  the  daneer  of  receiviiig 
the  same  unworthily.  And  because  straneers,  or  those  who  have  but  lately 
joined  his  congregation  with  the  intention  or  remaining  therein,  cannot  always 
be  so  well  known  to  him  as  to  enable  him  to  judge  wnether  tbev  be  meet  to 
be  partakers  of  those  Holy  Mysteries;  such  persons,  if  required  by  him,  shall 
produce  from  the  Cletgyman  to  whose  congregation  they  formerly  belonged, 
or  in  case  of  a  vacancy,  from  some  respectame  member  of  this  Church,  ia 
attestation  that  they  are  regular  communicants  in  the  Episcopal  Church. 

21.  Reqtecting  the  Communion  Service  at  the  most  Solemn  Part  ofCkriitioM 

Worship, 

Whereas  it  is  acknowledged  by  the  Twentieth  and  Twenty-fourth  of  die 
Thirty-Nine  Articles,  that  ''  not  only  the  Church  in  ^neral,  but  evenr  par- 
"  ticular  or  National  Church,  hath  authority  to  ordain,  change,  and  abolish 
'*  ceremonies  or  rites  of  the  Church  ordained  only  by  man's  authority,  so  that 
"  all  things  be  done  to  edifyinfi^;"  the  Episcopal  Church  in  Scotland,  availing 
herself  of  this  inherent  right,  hath  long  adopted,  and  very  generally  used,  a 
form  for  the  Celebration  of  the  Holy  Communion,  known  by  the  name  of  the 
Scotch  Communion  Office^  which  form  hath  been  justly  considered,  and  is 
hereby  considered,  as  the  authorised  service  of  the  Episcopal  Church  in  the 
administration  of  that  Sacrament.  And  as,  in  order  to  promote  an  union 
among  all  those  who  profess  to  be  of  the  Episcopal  persuasion  in  Scotland, 
permission  was  formerly  granted  by  the  Bishops  to  retain  the  use  of  the  £n|^ 
fish  Office  in  all  congregations  where  the  saia  Office  had  been  previously  m 
use,  the  same  permission  is  now  ratified  and  confirmed:  And  it  is  also  enacted, 
that  in  the  use  of  either  the  Scotch  or  English  Office  no  amalgamation,  alter- 
ation, or  interpolation  whatever  shall  take  place,  nor  shall  any  substitution  of 
the  one  for  the  other  be  admitted,  unless  it  be  approved  by  the  Bishop.  From 
respect,  however,  for  the  authority  which  originally  sanctioned  the  Scotch 
Liturgy,  and  for  other  sufficient  reasons,  it  is  hereby  enacted,  that  the  Scotch 
Communion  Office  continue  to  be  held  of  primaiy  authority  in  this  Church, 
and  that  it  shall  be  used  not  only  in  all  consecrations  of  Bishops,  but  also  at 
the  opening  of  all  General  Synods. 

22.  Respecting  the  Solemnization  of  Matrimony. 

The  law  of  the  land  having  required  the  publication  of  Banns  be&ve 
Marriage,  no  Clergvman  of  this  Church  shall  take  upon  him  to  solemnixe 
matrimonv  without  having  previously  received  a  sufficient  attestation  that  the 
Law  in  this  respect  hath  been  duly  complied  witlu  He  shall  not  join  pei^ 
sons  in  matrimony  who  are  within  the  forbidden  decrees,  nor  under  the  age 
of  twenty-one  years,  unless  with  the  consent  of  their  parents  or  guardians. 
In  the  solemnization  of  matrimony  such  prayers  only  shall  be  UKd  as  are 
contained  in  the  form  prescribed  in  the  Book  of  Common  Prayer. 

23.  Respecting  the  Visitation  qfthe  Sick,  and  the  Burial  qfthe  Dead. 
Aa  m  c^\  Ithe  ^^%  o^  ^^  «^\aal  warfare,  from  their  biqptind  to  dieir 


Conie(t{tutfons(  anti  Canonjsl  dttlzfilafititaU— Scotland.        699 

burial,  Christians  have  provided  for  them  the  benefit  of  assiBtaoce  from  the  Cumu  or  tkt 
Ministry  of  the  Clergy,  so  ought  they  more  especially  to  apply  for  this  spiritual  seotkod. 
aid  in  the  time  of  sickness,  When  their  need  of  such  assistance  is  more  urgent  — — ^ 
Therefore,  it  is  hereby  enacted,  that  when  any  Presbyter  or  Clergyman  of 
this  Church  is  called  to  visit  any  sick  member  of  his  congregation,  he  shall 
not  neglect  to  perform  this  duty ;  but  repairing  to  the  sick  person's  house,  shall 
be  there  ready  to  administer  all  suitable  comfort  and  instruction,  either  ac- 
cording to  the  order  for  the  visitation  of  the  sick  as  appointed  in  the  Book  of 
Common  Prayer,  or  in  any  other  way  as  he  shall  trunk  most  needful  and 
convenient;  and  take  the  advice  or  durection  of  his  own  Bishop  in  any  case 
which  may  particularly  call  for  it  When  the  prayers  of  the  congregation 
are  desired  in  behalf  of  any  sick  member  of  it,  the  Clergyman  is  at  liberty  to 
use  the  Collect  appointed  for  the  Communion  of  the  Sick,  inserting  after  the 
words  "  visited  with  Thine  hand,"  the  words  "  for  whom  our  prayers  are  now 
desired ;"  or  any  other  of  the  prayers  in  the  **  Order  for  the  Visitation  of  the 
"  Sick,"  as  the  case  may  requnre.  And  he  shall  also  be  ready  to  do  the  last 
duty  when  he  shall  be  called  upon  to  read  the  *'  Order  for  the  Burial  of  the 
Dead,"  which  he  shall  use  as  prescribed  in  the  Book  of  Common  Prayer,  as 
far  as  circumstances  will  permit  that  order  to  be  observed  by  the  Clei^gy  of 
this  Church. 

24.  Registers  to  be  kept  by  every  Clergyman. 

It  is  decreed,  that  every  Clergyman  of  ihis  Church  shall  keep  a  correct 
Register  of  Baptisms,  Marriages,  and  Burials,  Catechumens,  and  Communis 
cants  at  the  several  festivals  and  other  celebrations ;  which,  if  required,  he 
shall  produce  to  the  Bish(m  at  the  time  of  his  visitation,  and  also  take  care 
that  such  register  may  be  given  to  the  person  who  succeeds  him  in  his  pastoral 
charge* 

25.  Against  exacting  Money  for  Ferformanct  of  Occasional  Duties, 

It  is  decreed,  that  no  Minister  in  this  Church  shall  make,  or  permit  the 
Officers  of  his  Chapel  to  make,  any  charge  of  money  for  the  administration  or 
registration  of  Baptism,  Marriage,  or  any  other  ecclesiastical  service,  under 
pain  of  Ecclesiastical  Censure,  and  of  suspension  if  he  persist  against  the  re- 
proof of  his  Ordinary :  But  it  is  to  be  underrtood,  that  no  Minister  is  hereby 
precluded  from  accepting  a  gratuity  spontaneously  offered. 

26.  Enjoining  a  Reverent  Observance  of  the  Lord's  Day, 

It  is  required  of  every  member  of  this  Church  to  hallow  the  Lord's  Day 
and  keep  it  holy;  which  duty  will  be  best  fulfilled  by  "  not  doing  on  that  day 
''  our  own  ways,  nor  finding  our  own  pleasure,  nor  speaking  our  own  words;" 
but  by  a  regular  and  devout  attendance  in  the  sanctuary  to  learn  God*s  ways, 
to  find  His  pleasure,  to  be  taught  His  word,  and  to  join  in  the  petitions,  con- 
fessions, and  thanksgivines  of  the  Church ;  always  oearing  in  mind,  that,  at 
the  appointed  and  stated  hours  of  public  worship,  no  one  can  absent  himself 
from  the  congregation  without  crime ;  unless  his  absence  be  caused  by  illness, 
or  some  other  eoually  urgent  occasion,  or  necessity  of  life ;  or  that  he  be 
engaged  in  a  work  of  chanty  and  mercy. 

27.  Regulating  the  Times,  and  Public  AssembUesfor  Divine  Service,  on  other 

Days  besides  Sundays, 

Whereas,  in  the  Episcopal  Church  in  Scotland,  and  in  conformity  with  the 
practice  of  the  Church  Universal,  besides  the  Lord's  Day,  certain  solemn 
days,  especially  the  Anniversaries  of  our  Saviour's  Bbrth,  Crucifixion,  and 
Ascension,  have  been  always  observed  for  the  public  worship  of  Ood,  it  is 
hereby  decreed,  that  the  Cleigy  do  reverently  and  devoudy  attend  to  these 
sacred  solemnities,  and  to  the  regular  celebration  of  Divine  service  in  their 
several  congregations ;  that  the  peqple,  being  accustomed  to  see  every  thkiff, 
according  to  the  Apostles'  rule,  "done  decently  and  in  order/'  may  be  reo^ 
and  well  dlspoted  to  be«r  their  part  la  that  form  of  wonhip  whidi  it  so  veU. 
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CanoDi  of  the  calculated  to  impress  on  their  minds  a  just  sense  of  that  which  thcr^  are 
^^^       taught  to  helieve  as  an  article  of  their  Creed,  "  The  Communion  of  Samts." 

28.  On  the  Uniformity  to  be  observed  in  Public  Warship, 

As  in  all  the  ordinary  parts  of  Divine  Service  it  is  necessary  to  fix,  hy 
authority,  the  precise  form,  from  vrhich  no  Bishop,  Pre8b3rter,  or  Deacon, 
shall  be  at  liberty  to  depart  by  his  own  alterations  or  insertions,  lest  such 
liberty  should  produce  consequences  destructive  of  "  decency  and  order,"  it 
is  hereby  enacted,  that  in  the  performance  of  Morning  and  Evening  Senrice 
the  words  and  rubrical  directions  of  the  English  Liturgy  shall  be  striedy 
adhered  to :  And  it  is  further  decreed,  that  if  any  clergyman  shall  officiate 
or  preach  in  any  place  publicly  without  using  the  Liturey  at  all,  he  shall,  ibr 
the  first  ofience,  be  admonished  by  bis  Bishop ;  and  if  he  persevere  in  this 
uncanonical  practice,  shall  be  suspended,  until  after  due  contrition  be  be 
restored  to  the  exercise  of  his  clerical  functions.  In  publicly  reading  Pftiyen 
and  administering  the  Sacraments,  the  Surplice  shall  be  used  as  the  proper 
Sacerdotal  Vestment. 

29.  Enjoining  all  due  Reverence  and  Attention  in  Time  of  Divine  Service. 

It  is  hereby  decreed,  that  all  proper  care  be  taken  of  the  Places  of  Public 
Worship  in  this  Church,  and  every  endeavour  used  to  have  them  decent  and 
commoaious,  kept  thoroughly  clean  and  in  good  repair,  and  that  they  be  used 
only  for  sacred  and  religious  purposes.  In  the  time  of  Divine  Service  the 
most  devout  attention  shall  be  given  bv  the  people  to  what  is  read,  preached, 
or  ministered.  And  that  they  may  glorify  Goa  in  body  as  well  as  in  spirit, 
agreeably  to  what  an  Apostle  enjoins,  they  shall  humbly  kneel  when  the 
General  Confession,  the  Litany,  and  other  Prayers  are  read,  making  tke 
appointed  Responses  with  an  audible  voice,  in  a  grave  and  serious  mamuer; 
and  shall  reverently  stand  up  at  the  repetition  of  the  Creed,  and  at  the  Reading 
or  Singing  of  the  Psdms,  Hymns,  or  Anthems,  bowing  devoutly  at  the  name 
of  Jesus  in  the  Creed :  and  when  the  Minister  mentions  the  Gospel  finr  the 
Dav,  the  people,  rising  up,  shall  devoutly  say  or  sing  (where  the  custom  hath 
so  been)  "  Glory  be  to  Thee,  O  God."  And  in  like  manner,  when  &e 
Minister  declares  the  Holy  Gospel  to  be  ended,  they  shall  answer,  '<  Thanks 
be  to  Thee,  O  Lord,  for  this  thy  glorious  Gospel."  During  Uie  time  of 
Divine  Service  no  person  shall  depart  out  of  the  place  of  worship  without 
some  ui^ent  and  reasonable  cause. 

30.  Respecting  National  Fasts  and  Thanksgivings. 

All  National  Fasts  and  Thanksgivings  enjoined  by  the  Civil  Authority 
shall  in  this  Church  be  religiously  observed ;  and  every  Bishop  shall  give 
Directions  to  his  Clergy  what  form  of  Prayer  they  are  to  use  on  such  parti- 
cular occasions. 


31.  For  Appointing  Diocesan  Synods,  and  regulating  the  Business  of  the 

A  Diocesan  Synod  shall  be  holden  annually  in  every  Diocese  of  the  Church 
at  such  time  and  place  as  the  Ordinary  or  as  the  Dean  empowered  by  him 
shall  appoint,  and  shall  consist  of  the  Bishop,  the  Dean,  and  such  Clergymen 
as  have  been  instituted  to  their  charges ;  and  shall  be  attended  by  all  the 
Clergy  of  the  Diocese,  unless  hindered  by  some  sufficient  cause,  whereof 
notice  shall  be  given  to  the  Diocesan.  And  if  no  such  notice  be  given,  the 
Absentee  shall  be  subjected  to  the  censure  and  reprimand  of  his  Ordinary. 
Previously  to  the  Sitting  of  the  Synod,  Divine  Service  shall  be  performed, 
and  a  sermon  preached  by  one  of  the  Clergy  in  rotation.  After  which,  the 
Synod  bemg  duly  constituted  by  the  Ordinary,  or  in  his  absence  by  the  Diean, 
every  Incumbent  shall  lay  before  the  Meeting  a  Report  of  the  State  of  the 
Congreeadon  under  his  char|^,  containing  the  number  of  Souls  and  Commu- 
nicants m  it,  of  Baptisms,  Auuriages,  and  Deaths,  of  persons  catechised  and 
confinned,  of  communicants  at  the  several  festivals  and  other  oonuniinions^ 
and  a  Lbi  c^  ih«  Stt«^sa  CX^qg^m^EiNiVi^  have  ^^reached  in  his  Chapd  widnD 
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the  year,  and  such  other  particulars  as  the  Bishop  shall  prescribe :  All  which  Canoos  or  ik« 

reports  shall  be  entered  by  the  Clerk  in  the  Diocesan  Minute  Book.  Every  Dio-  g^^^*" 

cesan  Synod  may  also  suggest  rules  for  the  regulation  of  Ecclesiastical  Affairs,  ' — 

which,  if  approved  by  the  Bishop,  and  not  inconsistent  with  the  constitution 
and  Can(»is  of  the  Church,  shall  have  the  force  of  Laws  within  the  Diocese. 

32.  Appointing  General  Synods,  and  regulating  the  Btuineu  of  the  tame. 

Every  General  Synod  shall  consist  of  Two  Chambers ;  the  first  composed 
of  the  Bishops  alone ;  the  second  of  Uie  Deans,  the  Pantonian  Professor  of 
Theology  ex  officio,  and  the  Representatives  or  Delegates  of  the  Cler^ ;  one 
such  Delegate  being  chosen  by  and  from  the  Incumbents  of  each  btocese. 
The  Second  Chamoer  shall  elect  a  Preses  or  Prolocutor,  who  shall  at  all  times 
have  free  admission  to  the  First  Chamber,  when  communication  is  on  either 
side  required. 

Canons  or  Rules  for  the  Order  and  Discipline  of  the  Church  shall  be  made 
and  enacted  by  a  General  Synod  only ;  and  no  Law  or  Canon  shall  be 
enacted,  abrogated,  or  altered,  but  by  the  consent  and  with  the  approbation 
of  the  majority  of  both  Chambers.  If  the  Chambers  shall  happen  to  be 
equally  divided  in  their  opinions  on  any  question,  the  Primus  in  the  Upper 
House,  and  the  Prolocutor  in  the  Lower,  shall  have  the  casting  vote. 

And  whereas  the  assembling  of  a  General  Synod  can  only  be  necessary 
when  important  business  occurs  in  the  Church,  it  is  hereby  decreed,  that  the 
times  for  holding  sych  Syuods  shall  be  left  to  the  determination  of  a  numerical 
majority  of  the  Bishops.  When  any  Bishop  is  disabled  from  being  personally 
present  at  a  General  Synod,  through  infirmity  or  pressing  inconvenience, 
(to  be  duly  notified  to  the  Primus,  and  by  him  to  the  other  Bishops,)  he  may 
propose  to  the  Synod,  in  writing,  any  measure  which  he  shall  judge  expedient, 
or  express  his  opinion  concerning  any  question  or  matter  to  be  brought  before 
the  Synod,  which  opinion  shall  he  entitled  to  due  consideration  and  respect, 
but  snail  not  be  hela  as  his  canonical  vote. 

When  a  General  Synod  shall  be  convoked,  or  an  Episcopal  Synod  called, 
for  any  specified  purpose,  the  Bishop  who  shall  neglect  to  attend  either  of 
these  Meetings,  without  sending  to  the  Primus  a  sufficient  excuse  for  his 
absence,  arising  either  from  bad  health,  the  infirmities  of  old  age,  or  some 
very  important  business  which  absolutely  demands  his  presence  elsewhere, 
shall  incur  such  a  censure  by  his  colleagues  in  office  as  to  the  majority  of 
them  his  conduct  may  appear  to  deserve. 

And  any  Member  of  tne  other  Chamber,  whether  Dean,  or  Delegate,  or 
Professor,  who,  without  sending  a  similar  excuse  either  to  tlie  Primus  or  to 
his  own  Diocesan,  shall  neglect  to  attend  a  General  Synod  to  which  he  has 
been  regularly  summoned,  ^lall,  if  a  Dean,  be  deprived  of  his  office,  and  if  a 
Delegate,  be  declared  inadmissible  to  any  future  Synod. 

33.  On  the  Legislative  poxoer  of  General  Synods, 

A  Genera]  Synod  of  the  Church,  duly  and  regularly  summoned,  has  the 
undoubted  power  to  alter,  amend,  and  abrogate  the  Canons  in  force,  and  to 
make  new  Canons ;  and  the  said  alterations,  amendments,  abrogations,  and 
new  Canons,  bein^  in  conformity  with  the  recognized  constitution  and 
acknowledged  practice  of  this  Church,  shidl  not  only  oblige  ihe  minority  in 
the  said  Synod,  but  all  the  absent  members  of  the  Church. 

34.  Appointing  Episcopal  Synods, 

It  is  hereby  decreed,  that  an  Episcopal  Synod  shall  be  holden  every  year, 
at  such  time  and  place  as  the  majority  of  the  Bishops  shall  appoint ;  and  that 
no  such  Synod  shall  be  deemed  canonical  unless  tnree  Bishops  at  the  least 
be  present.  Episcopal  Synods  shall  receive  appeals  from  either  Cleigy  or 
Laity  against  the  sentence  of  their  own  immediate  ecclesiastical  superior. 

35.  Frescribing  the  Conditions  of  Appeal. 
In  any  difieiences  which  may  ante  between  a  Pastor  and  memben  of  hb 
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Oanoni  of  the  flock,  which  cannot  he  amicahly  settled,  the  matter  in  diipute  mutt  be  carried 
g^l^ll^iB       in  the  flrst  instance  before  the  Ordinary :  And  if  either  par^r  think  tbem- 

! —  selves  aggrieved  by  his  decision,  then  the  case  may  be  appealed  by  letter  or 

petition  to  a  Sjmoa  of  Bishops.  But  no  such  case  can  be  carried  before  an 
Episcopal  Synod  until  the  Ordinary's  decision  be  first  had  thereon  :  And  no 
appeal  against  his  decision  shall  be  admissible  unless  the  contending  parties 
solenmly  promise  to  hold  the  sentence  of  a  majority  of  the  Bishopa  preMnt 
final  and  conclusive;  such  regulation  being  conformable  not  only  to  the 
Canons  of  the  Universal  Churdi,  but  also  to  the  principle  laid  down  by  our 
Saviour  himself:  "  If  he  neslect  to  hear  the  Church,  let  him  be  unto  tfciee  as 
an  Heathen  man  and  a  PuUican." 

And  moreover,  it  is  further  provided  by  this  statute,  that  if  moj  diipaie 
arise  between  a  Deacon  and  his  Bishop,  or  a  Presbyter  and  bis  Biaoop,  (tihe 
Congregation  in  which  the  Deacon  or  Presbvter  officiates  in  no  way  paartid- 
pating  Uierein,)  it  shall  be  lawfiil  for  tlie  said  Deacon  or  Preabjrter  to  appeal 
to  the  Episcopal  College,  under  the  condition  already  specified,  vis.  mt  the 
Appellant  give  a  solemn  promise  to  receive  the  sentence  of  a  minority  of 
Bishops  canonically  assembled  as  final  and  conclusive. 

In  all  cases  of  appeal,  the  Appellant  or  Appellants  may  be  beard  pa> 
sonally  in  his  or  their  own  defence,  but  not  by  Gounsel. 

86.  Retpectmg  Acauatians  agtuntt  Bukopif  Fr€$byter$y  and  Deacons, 


No  accusation  shall  he  received  against  a  Deacon,  or  Presbyter,  or 
unless  proceeding  ftom  and  supported  by  the  testimony  of  credible  persons, 
who  are  regular  communicants  m  the  Scottish  Episcopal  Church :  Nor  shall 
the  testimony  of  a  single  witness  he  considered  as  sufficient  to  establish  die 
chaige,  for  the  Scripture  saith,  "  In  the  mouth  of  two  or  throe  witneases 
shall  every  word  be  established."  But  if  a  Bishop  be  accused,  and  the  aoca- 
sation,  proceeding  from  three  or  more  respectable  persons,  lay  or  clerical 
members  of  the  Scottish  Episcopal  Church,  he  lodgea  before  the  Primus,  or 
in  case  of  the  Primus  being  accused,  before  the  next  senior  Bishop,  he  shall 
he  cited  to  appear  and  ple^ ;  and  if  he  do  not  obey  the  summons,  he  shall 
be  cited  a  second  time,  in  the  name  and  by  the  authority  of  the  EpiscopBl 
College ;  and  if  he  be  then  guilty  of  contempt  in  not  appearing,  let  the  CcAr 
lege  pronounce  against  him  such  sentence  as  they  think  nt,  that  be  may  not 
he  a  fi^iner  by  declining  justice. 

It  IS  further  provided  by  this  Canon,  that  if,  without  any  formal  accusadon, 
a  Bishop  shall  have  reason  to  believe  that  any  one  of  his  Cleigy  is  fiuilty  in 
any  matter ;  if  the  matter  be  of  small  importance,  and  not  implying  an^ 
grave  delinquency  in  doctrine,  discipline,  or  morals,  the  Bishop  shall  deu  pn- 
vately  with  the  erring  Brother,  and  admonish  him  of  his  error ;  but  if  radi 
remonstrance  be  neglected,  or  if  the  fault  be  of  a  grave  or  scandalous  nature^ 
then  the  Bishop  shall,  after  due  notice  of  the  chau^e,  stated  in  precise  tenns 
to  the  parties  concerned,  summon  them  before  himself  sitting  in  Diocesan 
Synod,  and  shall  appoint  the  Dean,  or  if  necessary  some  other  Presbyter,  to 
state  the  charge  and  bring  forward  the  evidence ;  and  having  fully  hesira  bodi 
the  accuser  and  the  accused,  and  all  the  evidence  that  either  can  produce,  he 
shall,  after  having  received  ihe  opinion  of  each  member  of  the  Synod,  proceed 
to  pronounce  sentence ;  and  if  the  accused  shall  appeal  a^;ainst  the  sentence 
of  his  Bishop  to  the  College  of  Bishops,  as  is  by  the  preceding  Canon  declared 
to  be  lawful,  the  College  shall,  as  speedily  as  possible,  and  at  latest  within 
six  months,  examine  and  decide  upon  the  appeal. 

87.  Prohihiting  the  Clergy  of  one  Diocese  from  interfering  with  tke 

Concerns  of  another. 

It  is  hereby  decreed,  that  the  Clergy  of  one  Diocese  must  not  interfere  'vol 
the  concerns  of  another,  nor  take  any  direction  for  their  official  conduct  bot 
from  their  own  Ordtnaiy ;  It  befang  always  understood  that  they  sludl  retain 
Uie  rigjbi  d  «;|^!^«d3ii%fsm  viy  sentence  of  their  own  Biihop^  bgr  wkidi  dwy 
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may  think  themselves  aggrieved,  to  the  Primus  and  other 
Biflhops  in  Sjmod  canoniciuly  assembled. 

38.  Pramdingfor  the  Cler^  and  Laity  of  this  Church  being  fumiihed  with 
an  accurate  view  of  its  State  and  Condition  from  time  to  time. 

Whereas,  under  Providence,  no  measure  seems  better  adapted  to  promote 
the  welfare  and  stability  of  this  Church,  or  to  perpetuate  harmony  and  con- 
cord among  its  members,  than  that  they  should  be  accurately  informed  as  to 
its  actual  state  and  condition,  it  is  hereby  ordained,  with  a  view  of  attaining 
this  desirable  object,  that  the  Bishops,  when  assembled  in  the  annual  Epis- 
copal Synod,  shall,  if  they  deem  it  necessary,  issue  a  pastoral  letter  containmg 
an  account  of  all  the  circumstances  and  occurrences,  adverse  as  well  as  pros- 
perous, which  they  think  it  mav  be  for  the  benefit  of  the  Church  to  be  gene- 
rally known ;  and  the  pastoral  letter  agreed  upon  by  the  Bishops  shall  be 
Printed,  and  a  sufficient  number  of  copies  sent  to  each  Ordinary  to  supply 
le  charges  under  his  jurisdiction,  who  shall  require  the  Incumbent  of  every 
charge  to  read  the  pastoral  letter  to  his  congregation  during  the  time  of 
Divine  Service,  on  the  first  Lord's  Day  after  he  receives  it  that  may  be  most 
convenient. 

39.  Appointing  the  mode  of  admitting  new  Congregatiom  into  the  Church, 

Should  any  number  of  Episcopalians,  livine  in  any  town  or  village  in  Scot- 
land where  there  is  an  Episcopal  Chapel  afready  m  existence,  entertain  a 
desire  to  be  formed  into  a  Congregation  in  communion  with  this  Church,  it 
is  hereby  decreed  that  the  following  mode  of  procedure  be  adopted. 

Ist  A  meeting  of  the  bona  fide  Episcopalians,  or  of  persons  desirous  of 
becoming  such,  who  wish  to  form  sucn  congregation,  shaU  be  held  agreeably 
to  a  public  advertisement ;  at  which  meeting,  when  duly  constituted,  a  reso- 
lution expressive  of  their  intentions,  together  with  the  reasons  that  render  it 
necessary  that  such  new  congregation  should  be  formed,  shall  be  formally 
drawn  up,  and  signed  by  all  the  applicants,  to  be  transmitted  to  the  Bishop 
of  the  Diocese  within  which  the  town  or  village  is  situated. 

2dly.  The  Bishop,  upon  receiving  such  notification,  shall,  after  consulting 
the  Presbyters  of  his  Diocese,  communicate  to  the  applicants  his  determina- 
tion. Should  he  follow  the  advice  given  him  by  a  majority  of  his  Presbyters, 
his  determination  Bhall  be  final ;  but  if  he  shall  deciae  against  the  majority, 
the  applicants,  or  any  party  or  parties  who  may  consider  themselves  aggrieved 
by  the  decision,  may  appeal  to  the  College  of  Bishops,  and  shall  have  the 
right  to  appear  before  them  by  a  delegate,  to  state  the  grounds  of  their 
appeaL 

3dly.  Should  the  Bishop,  with  the  advice  already  mentioned,  find  it  expe- 
dient to  sanction  the  formation  of  the  proposed  Congregation,  the  Congrega- 
tion thus  formed  and  acknowledged  shall  then  proceed  to  elect  a  Minister, 
according  to  Canon  10,  and  present  him  to  the  Bishop,  agreeably  to  the  Form 
prescribed,  No.  9.  But  previously  to  his  institution,  they  shall  lay  before  the 
Bishop  the  Articles  or  Constitution  of  the  proposed  Chapel,  a  copy  of  which, 
when  approved  by  him,  shall  be  preserved  among  the  documents  and  papers 
of  the  Diocese. 

The  Bishops  shall  urge  the  Vestries  in  their  respective  Dioceses  to  insert 
in  the  Constitution  of  afi  existing  Chapels  a  clause  enforcing  the  discipline  of 
the  Scottish  Episcopal  Church. 

40.  For  EitabUthing  and  Maintaining  a  Society  in  Aid  of  the  Church. 

Whereas,  in  the  primitive  Church,  and  by  Apostolic  order,  Cdlections 
were  made  for  the  poorer  brethren,  and  for  the  propagation  of  the  Gospel,  it 
is  hereby  decreed  tnat  a  similar  practice  shall  be  observed  in  the  Scottish 
Episcopal  Church.  Nor  ought  the  poverty  of  the  Church,  nor  of  any  portion 
of  it,  to  be  pleaded  as  an  oSection,  seeing  that  the  Divine  commendation  is 
given  equally  to  those  who,  mm  thefar  poverty,  give  a  little  with  cheerfulness, 
and  to  those  who  give  laig«ly  of  Uieir  abuttdaBoe.    For  tUb  pmpoie  a  So* 
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Gmnonsof  ibc  ciety,  called  **  The  Scottish  Episcopal  Church  Society/'  shall  be  fonned,  the 
SrotUnd."       objects  of  which  shall  be,  1st,  To  provide  a  fund  for  aged  or  infirm  CleigjF- 

'- —   men,  or  salaries  for  their  Assistants,  and  general  aid  for  conmgatioiia  itnig- 

eling  with  pecuniary  difficulties ;  2dly,  To  assist  candidates  for  the  ministnr 
in  completing  their  theological  studies ;  3dly,  To  provide  Episcc^ial  scImk^ 
masters,  books,  and  tracts,  for  the  poor ;  4tnly,  To  assist  in  tne  fbrmatioii  or 
enlargement  of  diocesan  libraries.  To  promote  these  important  purpoMi 
a  certain  day  shall  be  fixed  upon  annually  by  every  Diocesan  Sjrnod,  when  a 
Collection  shall  be  made  in  every  Chapel  throughout  the  Diocese,  and  the 
nature  and  object  of  the  Society,  in  reference  to  the  existing  wanti  of  the 
Church,  shall  be  explained  to  the  people. 

41.  Declaring  what  Centure  or  Spiritual  Penalty  is  to  be  incwred 

by  a  Breach  of  these  Canons. 

If  it  shall  be  ascertained,  by  dear  and  sufficient  evidence,  that  any  IKsbop 
of  this  Church  hath  neglected  any  of  the  duties,  or  acted  contrary  to  any  of 
the  Regulations  prescribed  to  him  by  this  Code  of  Canons,  he  shall  be  cen- 
sured or  dealt  with  by  the  other  Bishops  as  they  may  reasonably  judge  that 
his  neglect  or  transgression  requires.  And  in  all  cases  of  complaint,  imether 
they  regard  Bishop,  Presbyter,  or  Deacon,  the  sentence  of  the  Bialiopa,  diat 
is,  of  the  whole,  or  of  the  majority  of  their  number,  shall  be  final  uid  con- 
clusive. 

All  Laws  must  have  an  obligatory  sanction ;  and  in  respect  of  these  Canons 
or  Rules,  the  Love  of  Christ  will  point  to  that  sanction,  and  will  produce  a 
ready  observance  of  whatever  the  authority  which  He  hath  given  to  His 
Church  shall  duly  and  regularly  enjoin,  mr  the  honour  and  glory  of  His 
name. 

But,  as  in  all  societies,  ecdesiastical  as  well  as  civil,  there  will  always  be 
some  individuals  whose  conduct  is  not  so  much  guided  as  it  ought  to  be  by 
the  love  of  Christ,  and  as  it  is  chiefly  for  the  direction  of  such  persons  that 
Canons  and  Laws  are  enacted,  it  is  hereby  decreed,  that  if  any  CletvymaD, 
whether  Bishop,  Presbyter,  or  Deacon,  shall  disobey  any  of  the  above  Canons, 
he  shall,  after  the  first  and  second  admonition  by  his  proper  judge,  be 
rejected,  and  publicly  declared  to  be  no  longer  a  Clergyman  of  the  Episoraal 
Church  in  Scotland.  But  afterwards,  on  giving  sufficient  evidence  of  a  sm- 
cere  repentance,  he  may  be  restored  to  his  former  station  by  the  sentence  of 
a  majority  of  the  Buhops. 


FORMS. 

No.  1. — Deed  of  Action  of  the  Primus, 

We,  the  Bishops  (or  the  majority  of  the  Bishops)  of  the  Episcopal  Church 

in  Scotland,  beine  assembled,  under  the  protection  of  the  Almighty,  at » 

for  the  purpose  of  electing  one  of  our  number  to  fill  the  office  of  Primus  of 

our  Episcopal  College,  in  the  room  of  our  Right  Reverend  Brother,  » 

Bishop  of ,  the  late  Primus,  in  conformity  with  the  Second  C^on  of 

this  Church,  do  hereby  nominate  and  elect  our  Right  Reverend  Brother, 

,  Bishop  of ,  to  be  the  Primus,  with  the  privileges  attached  to  that 

Office,  under  the  restrictions  imposed  by  the  said  Canon ;  and  we  pray  that 
our  said  Right  Reverend  Brother  may  be  enabled  to  perform  the  duties  of 
the  Office,  by  our  Election  now  duW  committed  to  him,  to  the  glory  of 
God  and  the  good  of  His  Church.  In  witness  whereof  we  do  hereby  sub- 
scribe these  presents  at ,  on  this day  of ,  in  the  year  of  our 

Lord . 

No.  2. — Form  of  a  Mandate/or  the  Election  of  a  Bishop. 

Whereas  it  hath  pleased  Almighty  God,  in  His  infinite  wisdom  and  good- 
ness, to  take  unto  Himself  the  Soul  of  our  dear  Brother,  the  Riffht  Reverend 
M.,  youx  late  Ot^u\»x^  wAB\sK«ian^  and  thereby  to  deprive  £e  Clmidi  in 
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Scotland  of  an  able  and  upright  GoYernor,  and  You  of  a  vigilant  Pastor  and  CaiKmiorthe 
r,  We,  the  Primus  in  our  own  name,  aud  with  the  sanction  of  our  5**"^**  f' 


Colleagues,  the  surviving  Bishops  and  Pastors  of  the  said  Church,  on  whom 
Uie  government  of  the  Diocese  of  M.  hath  in  the  meantime  devolved,  do 
hereby  authorize  and  command  you,  the  Presbyters  of  the  said  Diocese,  to 
repair,  within  the  space  of  thirty  days  from  the  date  hereof,  to  such  a  place 
within  the  Diocese  as  shall  be  most  convenient  for  yourselves,  and  then  and 
there,  between  the  hours  of  eight  in  the  morning  and  four  in  the  afternoon, 
to  elect  for  your  Bishop  and  Pastor  a  man  of  blameless  conduct,  orthodox  in 
the  faith,  apt  to  teach,  fit  to  govern,  and  having  a  good  report  as  well  of  those 
without  as  those  within  the  pale  of  the  Church. 

In  the  meantime  we  exhort  you,  individually  and  collectively,  to  consider 
well  the  sacred  nature  of  the  trust  which  we  now  commit  to  you,  and  the  im- 
portance of  the  election  which  you  are  to  make ;  and  having  the  fear  of  God 
and  the  peace  of  the  Church  perpetually  in  your  view,  to  divest  yourselves  of 
all  partiality  and  prejudice  arismg  from  personal  attachment  or  enmity  to 
any  individual,  remembering  that  your  choice  will  necessarily  affect  the 
interests  not  of  the  Diocese  of  M.  only,  but  also  of  the  whole  Church  in 
Scotland.  Epi$copatta  unus  estt  cujus  a  tin^lis  in  solidum  pan  tenetwr,  is  a 
proposition  venerable  not  merely  for  its  antiquity  and  its  author,  but  because 
on  Its  truth  rests  the  possibility  of  exercising  any  discipline  in  the  Church 
Catholic. 

You  are  to  have  in  view,  therefore,  not  only  the  peace  and  good  govern- 
ment of  the  Diocese  of  M.,  with  which  you  are  most  intimately  connected, 
but  likewise  the  peace  and  harmony  and  good  government  of  the  whole 
Church  of  God  which  is  in  Scotland,  under  the  government  of  the  College  of 
Bishops.  It  is  for  securing  the  former  of  these  objects  that,  when  a  Diocese 
becomes  vacant,  the  Presbyters  of  the  said  Diocese  have  the  privilege  of 
making  the  first  choice,  and  presenting  the  person  elected  to  the  Bishops  for 
consecration ;  and  it  is  for  securing  the  latter,  which  is  at  least  of  equal  im- 
portance, that  the  Bishops  reserve  to  themselves  the  right  of  confirming  or 
setting  aside  the  election  of  the  Presbyters. 

While  we  have  no  wish  to  encroach  on  your  rights,  we  must  in  duty  main- 
tain our  own :  and  therefore  we  earnestly  entreat  you  to  make  choice  of  some 
godly  and  well-learned  man,  whose  dispositions  are  reasonably  believed  to  be 
such  as  will  induce  him  to  co-operate  with  his  colleagues  in  all  things  proper, 
and  whose  humility,  there  is  reason  to  hope,  will,  through  Divine  Grace,  keep 
him  from  aspiring  to  a  superiority  over  any  of  them,  and  from  falling  into 
that  condemnation  which  the  Apostle  so  much  dreads  in  every  novice. 

Earnestly  praying  God  to  direct  you  by  his  Holy  Spirit  in  all  things,  and 
in  the  discharge  of  this  most  important  duty  in  particular.  We  are,  &c. 

No.  3. — Declaration  to  he  Signed  by  the  Presbyters  at  the  Election 

of  a  BiSiop, 

At ,  this day  of  — ,  in  the  year  of  our  Lord ,  We,  the 

Presbyters  of  the  Diocese  of ,  having,  [day  and  date  as  above  specified,] 

in  obedience  to  the  mandate  of  the  Right  Reverend  the  Primus  and  compro^ 

vincial  Bishops  of  the  Episcopal  Church  in  Scotland,  met  together  at , 

for  the  purpose  of  electing  a  Bishop  to  superintend  the  Diocese  now  vacant  by 

the  demise  [or  translation]  of  the  Right  Reverend ,  the  late  Ordinanr, 

did  make  choice  of  and  elect  to  that  sacred  office ,  whom  we  now  humbly 

and  rcspectfidly  present  to  the  Primus  and  his  venerable  colleagues  for  con- 
secration [or  collation]  as  our  future  Diocesan ;  at  the  same  tune  solenmly 
declaring  that  each  individual  Elector  hath,  for  himself,  most  conscientiously 
exercised  his  best  judgment  for  the  ultimate  good,  increase,  and  prosperity 
of  the  Church. 

No.  4. — Form  of  Letters  Testimonial/or  Holy  Orders  to  be  subscribed 

by  two  or  more  Episcopal  Clergymen, 

Whereas  our  well-beloved  in  Christ  —  hath  declared  to  lu  his  intention 
VOL.  IV.  XZ 
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GanoDs  of  (be  of  offering  himself  a  candidate  for  the  sacred  office  of  a  Deacon,  [or  Frieft,1 
gjill^'^^       and  for  that  end  hath  requested  of  us  letters  testimonial  of  hia  learning  tm 

' —  good  behaviour ;  We,  therefore,  whose  names  are  hereunto  MibecribM»  do 

testify,  that  the  said ,  having  been  personally  known  to  ua  for  the  spaoe 

of  three  years  last  past,  hath,  during  that  time,  lived  piously,  sdbeily,  and 
honestly,  and  diligently  applied  himself  to  his  studies ;  nor  has  he  at  any 
thne  (as  &r  as  we  know  or  have  heard)  maintained  or  written  any  duqg 
oontraiy  to  the  doctrine  or  discipline  of  the  Episcopal  Church  in  Sootknd. 
And,  moreover,  we  think  him  a  person  worthy  to  be  admitted  to  the  ncnd 
Order  of  Deacons,  [ort  In  witness  whereof  we  have,  &c 
To  be  addressed  to  the  Bishop  by  whom 
the  candidate  is  to  be  oraained.] 

No.  5. — Form  of  Si  Quis,  to  be  read  from  the  Desk  ^ter  Morning  Pruyen, 
on  some  Sunday  at  least  two  weeks  btfore  the  doy  appoinied  fot  tke 
Ordination. 

Whereas  N.  B.,  a  member  of  this  congregation,  hath  applied  to  A.  B., 
Bishop  of  N.,  to  be  admitted  into  Deacon's  Orders,  and  tne  Bishop  ha& 

appointed day  of for  that  purpose ;  this  is  to  give  notice,  that  if 

you  or  any  of  you  know  any  just  cause  why  the  said  N.  B.  should  not  be 
ordained,  3ron  are  hereby  requested  and  required  to  declare  the  same  to  me, 
within  a  week  from  this  date,  or  to  the  Bishop  aforesaid  at  his  residence^  ene 
week  at  least  before  the  day  fixed  for  the  ordmation. 

Form  of  Certificate  that  the  Si  Quis  hat  been  read. 

We  do  hereby  certify  that  the  above  notice  was  publicly  read  by  the  under- 
signed C.  D.  in  the  Cfhapel  of ^  in  the  County  of ,  during  Divine 

Service,  on  Sunday,  the day  of ,  and  that  no  impediment  was 

ofibred. 

Witness  our  hands,  C.  D.,  Minuter, 

E.  F.,  Vestryman. 

No.  6. — Form  of  Letters  Dimissory,/or  Ordination. 

Whereas  our  well-beloved  in  Christ,  A.  B.,  [Bachelor,  or  Master  of  Arti,] 
hath  ojQfered  himself  to  us, ,  Bishop  of ,  as  a  candidate  for  ordina- 
tion and  admission  into  die  Holy  Order  of  [Deacons  or  Priests],  and  hadi 
produced  the  requisite  testimonials,  and  hath  declared  his  readiness  to  makt 
the  subscriptions  reauired  by  the  Canons  of  this  Church ;  and  hath,  moreover, 
been  examined  toucoing  his  knowledge  of  Holy  Scripture  and  general  learn- 
ing by  us,  and ,  Presbyters  appointed  by  us,  and  hath  been  found  suffi- 
ciently qualified  for  the  Holy  Office  of  [a  Deacon  or  Priest] ;  We,  the  Bishop 
aforesaid,  being  prevented  by  sundry  weighty  causes  from  holding  an  Ordina- 
tion at  this  present  time,  and  knowing  that  our  Ri^ht  Reverend  Brother, ^ 

Bishop  of ,  is  about  to  hold  an  Ordination,  do,  by  these  presents,  giant 

our  Letters  Dimissory,  commending  the  said  A.  B.  to  our  said  Right  Reve- 
rend Brother,  and  earnestly  recj^uestmg  him  to  admit  the  said  A.  B.  into  tiM 
Holy  Order  [of  Deacons  or  Pnests]  m  our  stead.    In  witness  whereof  we 

have  subscribed  these  presents  at ,  on  this day  of ,  in  the  yeir 

of  our  Lord ,  and  in  the  —  year  of  our  consecration. 

No.  7. — Form  of  Subscr^tion  to  the  Thirty- Nine  Articles  ofReligiom. 

I, ,  do  willinglv,  and  es  animo,  subscribe  to  the  Book  of  Articles  ef 

Relieion  agreed  upon  by  the  Archbishops  and  Bishops  of  both  Protvinoes  of 
the  Realm  of  England,  and  the  whole  Clergy  thereof,  in  the  ConvoeslioB 
holden  at  London  in  the  year  of  our  Lord  one  thousand  five  hundred  and 
sixty-two ;  and  I  do  acknowledge  all  and  every  the  Articles  therein  contaiBsd, 
being  in  number  Thirty-Nme,  besides  the  Ratification,  to  be  agreeable  to  the 
Word  of  God. 


ConjJtfttttfonj*  anil  Canoni*  (SttUaiiatittA.— Scotland.       to? 

No.  8. — Form  of  Subscription,  promiiing  Obedience  to  the  Canons.         chwhSi** 

J, ,  do  hereby  solemnly  promise,  that  I  will  give  all  due  obedience  to  Scoii— d. 

the  Canons  of  ihe  Episcopal  Church  in  Scotland,  drawn  up  and  enacted  by 
the  Bishops  and  Clergy  of  that  Church,  in  a  Synod  holden  for  that  purpose 
at  Edinburgh,  in  the  year  of  our  Loi^  one  thousand  eight  hundred  and 
thirty-eight ;  and  I,  in  like  manner,  promise  that  I  will  show,  in  all  things, 
an  earnest  desire  to  promote  the  peace,  unity,  and  order,  of  the  said  Episcopal 
Church,  and  will  not  appeal  from  any  sentence  to  a  Civil  Court,  but  acquiesce 
in  the  Decisions  of  the  Ecclesiastical  Authorities,  in  all  questions  falling 
under  their  spiritual  jurisdiction. 

No.  9. — Form  of  a  Deed  of  Presentation  to  a  Pastoral  Charge, 

To  the  Right  Reverend  Father  in  God^ ,  by  Divine  permission  Bishop 

of . 

We, ,  [Church  Wardens,  Vcstrjrmen,  Manager^  Pronrietors,  or  Di- 
rectors,] in  our  own  names,  and  in  name  of  the  Episcopal  Congregation 

assembting  for  the  Public  Worship  of  God  at  the  Chapel  in ,  do  hereby 

present  to  your  Reverence,  for  the  purpose  of  his  being  admitted  to  the  Pas- 
toral charge  of  the  said  Congregation,  the  Reverend ,  under  promise  of 

faithfully  fulfilling,  on  our  part,  the  conditions  agreed  upon  betwixt  him  and 
us,  for  the  due  support  of  nis  Ministerial  character.     In  testimony  whereof 

we  have  subscribea  these  presents  at ,  the  —  day  of  — ,  in  the  year 

of  our  Lord . 

No.  10. — Form  of  Testimonial/or  Institution  to  a  Pastoral  Charge^  to  be 
subscribed  by  two  or  more  Episcopal  Clergymen. 

We,  whose  names  are  hereunto  subscribed,  do  testify  and  make  known, 

that  the  Reverend ,  having  been  personally  known  to  us  for  the  space 

of  three  years  last  past,  hath,  during  that  time,  lived  piously,  soberly,  and 
honestly;  nor  hath  he  at  any  time  (as  far  as  we  know  or  believe)  held, 
written,  or  taught  any  thing  contrary  to  the  Doctrine  or  Discipline,  or  that 
may  hinder  his  usefulness  in  the  Mmistiy  of  the  Episcopal  Church  in  Scot- 
land.   In  testimony  whereof  we  have  subscribed  these  presents  at , 

this  ■        day  of ,  in  the  year  of  our  Lord . 

[To  be  addressed  to  the  Bishop  by  whom 
Institution  is  to  be  granted."] 

No.  11. — Form  of  Institution  to  a  Pastoral  Charge. 

By  the  tenor  of  these  presents,  We, Bishop ,  do  make  it  known 

unto  all  whom  it  may  concern,  that  a  Presentation,  bearing  date  the day 

of        ,in  the  year  of  our  Lord ,  by [Church  Wardens,  Vestrymen, 

Managers,  Proprietors,  or  Directors],  in  their  own  names,  and  in  the  name 
of  the  Episcopal  Congregation  assembling  for  the  Public  Worship  of  God  at 

the  Chapel  in ,  m  favour  of  our  well-beloved  in  Christ,  the  Reverend 

,  having  been  offered  to  Us  for  the  purpose  of  his  being  admitted  to  the 

Pastoral  Charade  of  the  said  Congregation,  We,  the  Bishop  before  mentioned, 
have  sustained  the  same,  and  do  hereby  institute  and  appoint  the  said  Reve- 
rend   to  be  Pastor  or  Minister  of  the  said  Congregation,  he  having  pre- 
viously made  in  our  presence  the  subscriptions  re^uured  by  the  Canons  of  the 
Episcopal  Church  in  Scotland,  and  likewise  exhibited  to  Us  his  Letters  of 
Holy  Orders ;  and  we  do  further  license  and  authorize  the  said  Reverend 
to  read  in  the  said  Chapel,  or  in  any  other  Chapel  that  may  be  conse- 
crated or  licensed  by  us  or  our  successors  in  offiqe,  for  the  use  of  the  said 
congregation,  the  Public  Prayers  of  the  Church,  to  administer  God's  Holy 
Sacraments,  to  preach  His  Holy  Word,  and  to  perform,  according  to  the 
rites  and  ceremonies  of  the  Episeopal  Church  in  Scotland,  every  other  sacred 
office  which  it  is  competent  for  a  Presbyter  to  perform ;  and  we  do  hereby 
strictly  prohibit  and  discharge  every  other  Cleigyman  from  performing  any 
sacred  office  in  the  said  Chapel,  or  from  interfering,  directly  or  indirecfly,  in 
the  pastoral  care  of  the  said  coDgr^;atioD,  without  the  consent  and  a^ioW 
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Canoni  of  the  tion  of  the  said  Reverend ;  whom  We  do  also  certifyr  that  he  ahall  be 

Sl^^^ll^^^  accountable  to  us,  and  our  successors,  Bishops  of  — ,  tot  his  conduct  as 
Minister  of  the  Chapel  to  which  he  is  now  instituted,  and  as  Pastor  of  the 
Congregation  which  is  now  committed  to  his  care ;  and  that  for  this  purpose 
he  snail  attend  our  visitations  when  required  so  to  do  either  by  ourselves  or 
by  the  Dean  in  our  name,  and  answer  all  such  questions  as  We  may  find  it 
expedient  to  put  to  him,  respecting  the  state  of  nis  ConCTegation,  and  his 
mode  of  instructing  them ;  submitting,  if  We  shall  require  it,  his  Sermons 
and  public  Lectures  of  everv  kind  to  our  inspection ;  and  We  do  hereby 
exhort  and  beseech  those  who  are  now  committed  to  his  Pastoral  care  to 
listen,  as  becometh  Christians,  to  his  Instructions  and  Godly  Admonitions, 
as  well  private  as  public,  and  to  esteem  him  very  highly  in  love  for  his  work's 
sake :  And  We  do  earnestly  pray  that  he  may  liave  much  satisfaction  in  his 
holy  function,  and  meet  with  the  respect  and  attention  which  are  due  to  that 
function  during  the  whole  time  of  his  Ministry  in  the  said  Congregation.     Id 

testimony  whereof  We  have  subscribed  these  presents  at ,  on  the 

day  of ,  in  the  year  of  oiur  Lord ,  ana  in  the year  of  our  con- 
secration. 

No.  12.— JVwwybr  Appointing  a  Dean, 

We,  A.  B.,  by  Divine  permission  Bishop  of  D.,  do,  by  these  presents,  con- 
stitute and  appoint  the  Reverend  C.  D.,  Dean  of  the  Diocese  of  D.,  in  the 
room  of  the  Reverend  £.  F.,  late  Dean,  with  power  of  convocating  the 
Clei^  of  the  said  Diocese,  and  presiding  at  their  meetings  in  our  absence, 
and  of  performing  such  other  acts  as  belong  to  the  office  of  Dean,  according 
to  the  Canons  of  this  Church.    In  witness  whereof  we  have  subscribed  these 

presents  this day  of  ^— ,  in  the  year  of  our  Lord ,  and  in  the 

-^—  year  of  our  consecration. 

No.  13. — Form  of  Licence  to  a  Deacon  or  Priest, 

The  Reverend  A.  B.  having  this  day  appeared  before  us,  exhiUted  his 
Letters  of  Orders,  Testimonials,  and  TiUe,  and  havin^f  moreover,  in  our  pie- 
sence  subscribed  the  Thirty-Nine  Articles  and  Code  of  Canons  of  this  Churdi, 
is  hereby  Licensed  to  perform  all  the  Duties  competent  to  his  Order  in  the 

Congregation  of ,  in  our  Diocese.     In  testimony  whereof  We  have 

subscribed  these  presents  at ,  this day  of ,  in  the  year  of  our 

Lord . 

The  Committee  for  superintending  the  printing  of  the  Canons,  appointed 
by  the  General  Synod  on  the  5th  September,  1838,  hereby  certify,  tnatthe 
preceding  Canons,  amounting  in  number  to  forty-one,  along  with  the  Forms, 
amounting  in  number  to  thirteen,  have  been  compared  by  them  with  the 
Copy  authenticated  by  the  said  Synod,  and  that  they  are  in  every  respect 
the  same. 

MICHAEL  RUSSELL,  LL.D.,  Bishop,  Clerk  to  the 

Episcopal  College. 
C.  H.  TERROT,  A.M.,  Dean  of  Edinburgh. 
E.  B.  RAMSAY,  A.M.,  Minister  of  St  John's  Chapel, 

Delegate  of  Edinburgh. 
J.  W.  FERGUSON,  A.M.,  Minister  of  St  Peter's  Cha- 
pel, Edinburgh,  and  Clerk  to  the  Cliamber  of  Deans 
and  Delegates. 
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APPENDIX  III. 


(Etliuirtlb'i^uiUring  Urtd* 


JMaNY  of  the  principal  Provisions  in  these  discordant  and  voluminous 
Statutes  have  heen  given  under  different  Titles  in  this  Work,  under  which 
they  would  be  naturallj^  classed,  t,g,  "  Chapels,"  *'  Church-Rate,"  &c  But 
it  had  been  the  intention  of  the  Editor  to  print  in  this  place  an  Analysis  of 
these  Acts  arranged  according  to  their  subject-matter.  Two  circumstances 
have  happened  smce  the  intention  was  announced  (a)  in  an  early  part  of  this 
Work,  which  have  rendered  its  execution  unnecessary;  one  is  the  fact  that  a 
single  Church-Building  Act,  consolidating  all  the  former  Enactments,  is  now 
in  preparation  to  be  laid  before  Parliament;  and  the  other  circumstance  is, 
that  the  purpose  of  the  Editor  has  been,  during  the  progress  of  this  Work^ 
forestalled  by  Mr.  Law,  the  Principal  Surrogate  of  the  Diocesan  Court 
of  Lichfield,  who  has  very  recently  published  **  The  Acts  for  Building 
and  Promoting  the  Building  of  Additional  Churches  in  Populous  Parishes. 
Arranged  and  Harmonized,  for  the  Use  of  the  Cleigy  of  the  Diocese  of  Bath 
and  Wells." 


(a)  See  titles  e%89$l  and  eHntt^48inilfftnq  Srtf . 
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APPENDIX  IV 


Form  of  First  Commission  to  inquire  into  the  State  of  the  EsiabSiied 
Churchy  with  reference  to  Ecclesiastical  Duties  and  Revenues. 

William  the  Fourth,  by  the  Grace  of  God  of  the  United  Kingdom  of 
Great  Britain  and  Ireland  King,  Defender  of  the  Faith :  To  the  Moat  Bef»- 
rend  Father  in  God  Our  right  trusty  and  entirely-beWed  CounciUor  Wiffiam 
Archbishop  of  Canterbury,  Our  right  trusty  and  well-belored  Councillor  Joloi 
Sin^eton  Lord  Lyndhurst  Our  Chancellor  of  Great  Britain,  Uie  Moat  Rere- 
rend  Father  in  God  Our  right  trusty  and  eutirely-belored  Councilloir  Edwiid 
Archbishop  of  York,  Our  right  trusty  and  risht  well-belored  Cousin  and 
Councillor  Dudley  Earl  of  Harrowby,  the  Right  Reverend  Father  in  God 
Our  right  trusty  and  well-beloved  Councillors  Charles  James  Bishop  of  Lon- 
don, the  Right  Reverend  Fathers  in  God  John  Bishop  of  Lincoln  and  Jamei 
Henry  Bishop  of  Gloucester,  and  Our  right  trusty  and  well-beloved  Coun- 
cillors Sir  Robert  Peel  Baronet,  Henry  Goulbum,  Charles  Watkin  WilliaDi 
Wynn,  Henry  Hobhouse,  and  Sir  Herbert  Jenner  Knight,  Greeting.  Wheress 
We  have  thought  it  expedient,  that  the  fullest  and  most  attentive  ConaidflntioQ 
should  be  forthwith  given  to  the  State  of  the  several  Dioceses  in  England  snd 
Wales,  with  reference  to  the  Amount  of  their  Revenues,  and  the  more  eqnsl 
Distribution  of  Episcopal  Duties,  and  to  the  Prevention  of  the  Necessity  of 
attaching  by  Commendam  to  Bishopricks  Benefices  with  Cure  of  Souls ;  thst 
the  State  of  the  several  Cathedral  and  Collegiate  Churches  in  England  snd 
Wales  should  be  also  taken  into  Consideration,  with  a  View  to  the  Suggestion 
of  such  Measures  as  may  render  them  most  conducive  to  the  EfiBaency  of 
the  Established  Church ;  and  that  the  best  Mode  shall  be  devised  of  providing 
for  the  Cure  of  Souls,  with  a  special  reference  to  the  Residence  of  the  Cleigy 
on  their  respective  Benefices.  Know  ye,  that  We,  reposing  great  Trust  and 
Confidence  in  your  Zeal,  Ability,  and  Discretion,  have  authorised  and 
appointed,  and  do  by  these  Presents  authorize  and  appoint,  you  the  ssid 
William  Archbishop  of  Canterbury,  John  Singleton  Lorn  Lyndhurst,  Edward 
Archbishop  of  York,  Dudley  Earl  of  Harrowby,  Charles  James  Bishop  of 
London,  John  Bishop  of  Lincoln,  James  Henry  Bishop  of  Gloucester,  Sir 
Robert  Peel,  Henry  Goulbum,  Charles  Watkin  Williams  Wynn,  Henry  Htb- 
house,  and  Sir  Herbert  Jenner,  or  any  Three  or  more  of  you,  to  consider  the 
State  of  the  several  Dioceses  in  England  and  Wales,  with  reference  to  tiie 
Amount  of  their  Revenues,  and  the  more  equal  Distribution  of  Epjeoopal 
Duties,  foid  iVke  ^YeiveTi\\oii  of  the  Necessity  of  attaching  by  Commendam  to 
BuhopTicYa  l^e;^ce&  m^  Caxea  qI^^  \  Ksl\  ^^  do  hexebj  aothotiic  tad 
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appoint  you  to  consider  also  the  State  of  the  several  Cathedral  and  Col-  Bcdtiitstiad 
legiate  Churches  in  England  and  Wales,  with  a  view  to  the  Suggestion  of  gj^'^jJJS* 
such  Measures  as  may  render  them  conducive  to  the  Efficiency  of  the  Estab-  and  ^SStetT 
lished  Church ;  and  to  devise  the  best  Mode  of  providing  for  the  Cure  of 
Souls,  with  special  reference  to  the  Residence  of  the  Clergy  on  their  respective 
Benefices :  And  for  the  better  enabling  you  to  fulfil  the  Objects  of  this  Our 
Commission,  We  do  by  these  Presents  give  and  grant  to  you,  or  any  Three 
or  more  of  you,  full  Power  and  Authority  to  call  before  you,  or  any  Three  or 
more  of  you,  such  Persons  as  you  shall  judge  necessary,  by  whom  vou  may 
be  the  better  informed  on  the  Subjects  herein  submitted  for  your  Consideration : 
And  We  do  hereby  give  and  erant  unto  you,  or  any  Three  or  more  of  you, 
ftill  Power  and  Autnority,  when  the  same  shall  appear  to  be  requisite,  to 
administer  an  Oath  or  Oaths  to  any  Person  or  Persons  whatsoever  to  be  ezar 
mined  before  you,  or  any  Three  or  more  of  you,  touching  or  concerning  the 
Premises :  And  we  do  also  give  and  grant  unto  you,  or  any  Three  or  more 
of  you,  f\ill  Power  and  Authority  to  cause  all  and  sinffular  the  Officers,  Clerks, 
Ministers,  and  others,  attached  to  or  connected  with  the  said  Cathedral  and 
Collegiate  Churches,  and  with  any  Ecclesiastical  Benefices,  having  in  their 
Cust^y  any  Rolls,  Records,  Order  Books,  Papers,  or  other  Writings  relating 
thereto,  to  bring  and  produce  the  same  upon  Oath  before  you,  or  any  Three 
or  more  of  you :  And  Our  further  Will  and  Pleasure  is,  that  you,  or  any 
Three  or  more  of  you,  do  and  shall,  with  all  convenient  Speed,  report  to  Ut, 
under  your  Hands  and  Seals  respectively,  your  Opinions  as  to  what  Measures 
it  would  be  expedient  to  adopt  on  the  several  Points  herein  submitted  fbr 
your  Consideration.  And  We  f\irther  wiU  and  command,  and  by  these  Pre- 
sents ordain,  that  this  our  Commission  shall  continue  in  fUll  force  and  virtue, 
and  that  you  Our  Commissioners,  or  any  Three  or  more  of  you,  shall  and 
may,  fh>m  Time  to  Time,  proceed  in  the  Execution  thereof,  and  of  every 
Matter  and  Thing  therem  contained,  although  the  same  be  not  continued 
fh>m  Time  to  Time  by  Adjournment.  And  We  do  hereby  command  all  and 
singular  Our  Justices  of  the  Peace,  Sherifib,  Mayors,  Bailifik,  Constables, 
Officers,  Ministers,  and  all  other  Our  loving  Subjects  whatsoever,  as  well 
within  Liberties  as  without,  that  they  be  assistant  to  you  and  each  of  you  in 
the  Execution  of  these  Presents.  And  for  your  Assistance  in  the  due  Exe- 
cution of  this  Our  Commission,  do  further  give  you  Power  and  Authority  to 
appoint  any  fit  and  proper  Person  to  be  Secretary  to  this  Our  Commisnon, 
and  to  attend  you,  whose  Services  and  Assistance  We  require  you  to  use  from 
Hme  to  Time,  as  Occasion  shall  render  necessary.  In  witness  whereof  We 
have  caused  these  Our  Letters  to  be  made  Patent.  Witness  Ourself  at  West- 
minster, the  Fourth  day  cf  February,  in  the  Fifth  Year  of  Our  Reign. 

By  Writ  of  Privy  Seal 

Edmunds. 


Fimn  of  Renewed  Commission  to  Inquire  into  the  State  of  the  EstabUiked 
Ckurchi  vritk  reference  to  Ecclesiattical  Duties  and  Revenues, 

William  the  Fourth,  by  the  Grace  of  God  of  the  United  Kingdom  of 
Great  Britain  and  Ireland  King,  Defender  of  the  Faith :  To  the  Most  HLeve- 
rend  Father  in  God  Our  right  trusty  and  enUrely-beloved  Councillor  William 
Archbbhop  of  Canterbury,  Ova  rignt  trusty  and  well-beloved  Councillor  Sir 
Charles  Cnristopher  Pepys,  Knight,  One  of  the  Commissioners  for  the  Cus- 
tody of  Our  Great  Seat  of  Our  said  United  Khigdom,  the  Most  Reverend 
FaUier  in  God  Our  right  trusty  and  entirely-b^oved  Coimcillor  Edmffd 
Archbishop  of  York,  Our  right  trusty  and  entirely-beloved  Cousin  and  Coun- 
cillor Hennr  Marquis  of  Lansdowne,  Our  right  trus^  and  weU-beloved  Comin 
and  Conncmor  Dudley  Eail  of  Hanowby,  Our  right  trusty  and  weU-bebved 
Cousin  and  Councillor  WilHam  Vbcount  Melbottme,  Our  right  tnuty  and 
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EccietUiiicai  weH-beloved  Councillor  Jobn  Russell  (commonly  caUed  Lofd  John  RntMnX 
rJ!X'7inli'  ^^  ^^^  Reverend  Father  in  God  Our  right  trusty  and  weU4idoved  Coim- 
■mi  v^ie".     ^OT  Charles  James  Bishop  of  London,  the  Right  Reverend  Fathers  in  Ood 

—      John  Bishop  of  Lincoln  and  James  Henry  Bishop  of  Gloucester,  and  Our 

right  trusty  and  well-beloved  Councillors  Thomas  SpringRice,  Henry  Hob- 
house,  and  Sir  Herbert  Jenner,  Knight,  Greeting.  Whereas  We  did,  far 
Our  Letters  Patent  bearing  Date  the  Fourth  Day  of  Febmaiy  in  the  Flftfa 
Year  of  Our  Reini,  appoint  you  the  said  William  Archbishop  of  Cantertmj, 
Edward  Archbishop  of  York,  Dudley  Earl  of  Harrowby,  Charles  James 
Bishop  of  London,  John  Bishop  of  Lincoln,  James  Heniy  Biahop  of  Gkiii- 
cester,  Henry  Hobhouse,  and  Sir  Herbert  Jenner,  together  with  Oar  xiriit 
trusty  and  well-beloved  Councillors  John  Sineleton  Lord  Lvndharst,  Sir 
Robert  Peel,  Baronet,  Henry  Goulbum,  and  Chanes  Watkin  Wiluams  Wjdds^ 
or  any  Three  or  more  of  you  or  them,  to  be  Our  Commissioners  for  conaideiiiy 
the  State  of  the  several  Dioceses  in  England  and  Wales,  with  reference  to  the 
Amount  of  their  Revenues,  and  the  more  equal  Distribution  of  Episcopal 
Duties,  and  the  Prevention  of  the  Necessity  of  attaching  by  Commendam  to 
Bishopricks  Benefices  with  the  Cure  of  Souls,  and  also  for  considerinfr  the 
State  of  the  several  Cathedral  and  CoUegiate  Churches  in  England  and  Wales, 
with  a  view  to  the  Suggestion  of  such  Measures  as  may  render  them  most 
conducive  to  the  Efficiency  of  the  Established  Church ;  and  for  devising  the 
best  Mode  of  providing  for  the  Cure  of  Souls,  with  special  Reference  to  the 
Residence  of  the  Clergy  on  their  respective  Benefices.  Now  know  ye,  that 
We  have  revoked  and  determined,  and  by  these  Presents  do  revoke  and 
determine,  the  said  recited  Letters  Patent,  and  every  Article,  Clause^  and 
Thing  therein  contained :  And  fiurther,  Know  ye,  that  We,  repodnf  grest 
Trust  and  confidence  in  your  Zeal,  AbUity,  and  Discretion,  have  aomorized 
and  appointed,  and  do  by  these  Presents  authorize  and  appoint,  you  the  said 
William  Archbishop  of  Canterbury,  Sir  Charles  Christopner  PepvSy  Edward 
Archbishop  of  York,  Henry  Marquis  of  Lansdowne,  Dudley  Earl  of  Har- 
rowby, Wuliam  Viscount  Melbourne,  John  Russell  (commonly  called  Lord 
John  Russell),  Charles  James  Bishop  of  London,  John  Bishop  of  Linadn, 
James  Henry  Bishop  of  Gloucester,  Thomas  Spring  Rice,  Henry  Hobhouse^ 
and  Sir  Herbert  Jenner,  or  anv  Three  or  more  of  you,  to  consider  the  State 
of  the  several  Dioceses  in  England  and  Wales,  with  reference  to  the  Amount 
of  their  Revenues,  and  the  more  equal  Distribution  of  Episcopal  Duties,  and 
the  Prevention  of  the  Necessity  of  attaching  by  Commendam  to  Bishopvidn 
Benefices  with  Cure  of  Souls :  And  We  do  herebv  authorize  and  appoint  yoo 
to  consider  also  the  State  of  the  several  Cathedral  and  Colleeiate  Churches  is 
England  and  Wales,  with  a  view  to  the  Suggestion  of  such  Measures  as  msy 
render  them  conducive  to  the  Efficiency  of  the  Established  Church ;  uid  to 
devise  the  best  mode  of  providing  for  the  Cure  of  Souls,  with  special  Reference 
to  the  Residence  of  the  Clergy  on  their  respective  Benefices :  And  for  the 
better  enabling  you  to  fulfil  the  Objects  of  this  Our  Commission,  We  do  by 
these  Presents  give  and  grant  to  you,  or  any  Three  or  more  of  you,  full  Power 
and  Authority  to  call  before  you,  or  any  Three  or  more  of  you,  such  Persons 
as  you  shall  judge  necessary,  by  whom  you  may  be  the  better  informed  cm  the 
Subjects  herein  submitted  for  your  Consideration :  And  We  do  hereby  give 
and  grant  unto  you,  or  any  lliree  or  more  of  you,  full  Power  and  Autnonty, 
when  the  same  shall  appear  to  be  requisite,  to  administer  an  Oath  or  Oatbs 
to  any  Person  or  Persons  whatsoever  to  be  examined  before  you,  or  any  Three 
or  more  of  you,  touching  or  concerning  the  Premises :  And  We  do  also  give 
and  grant  unto  you,  or  any  Three  or  more  of  you,  full  Power  and  Authority 
to  cause  all  and  singular  the  Officers,  Clerks,  Ministers,  and  others  attached 
to  or  connected  with  the  said  Cathedral  and  Collegiate  Churches,  and  with 
any  Ecclesiastical  Benefices,  having  in  their  Custody  any  Rolls,  Rcwordi^ 
Orders,  Books,  Papers,  or  other  Writings  relating  thereto,  to  bring  and  pro- 
duce the  same  upon  Oath  before  you,  or  any  Three  or  more  of  yoo.  And 
Q^r  fbrther  Will  and  Pleasure  is,  that  you,  or  any  Three  or  more  of  yon,  do 
and  tha\A,  ^1^  tSl  con'^^oieait  S\ieed,  report  to  Us,  under  your  Hands  and 


Seals  respectively,  your  Opinions  as  to  vbat  Measures  it  vould  be  expedient  EcciMiuUeal 
to  adopt  on  the  several  Points  herein  submitted  for  your  Consideration.  And  {^"gjjjj'jjj" 
We  further  will  and  command,  and  by  these  Presents  ordain,  that  this  Our  .nd  Vi^et. 

Commission  shall  continue  in  full  force  and  virtue ;  and  that  you  Our  Com-  —- ^ 

missioners,  or  any  Three  or  more  of  you,  shall  and  may  from  Time  to  Time 
proceed  in  the  Execution  thereof,  and  of  every  Matter  and  Thing  therein 
contained,  although  the  same  be  not  continued  from  Time  to  Time  b^  Ad- 
journment. And  we  do  hereby  command  all  and  singular  Our  Justices  of 
the  Peace,  Sherifis,  Mayors,  Bailiffs,  Constables,  Officers,  Ministers,  and  all 
others  Our  loving  Subjects  whatsoever,  as  well  within  Liberties  as  without, 
that  they  be  assistant  to  you  and  each  you  in  the  Execution  of  these  Presents. 
And  for  your  Assistance  in  tiie  due  Execution  of  this  Our  Commission,  do 
further  give  you  Power  and  Authority  to  appoint  anv  fit  and  proper  Person  to 
be  Secretary  to  this  Our  Commission,  and  to  attend  you,  whose  Services  and 
Assistance  We  require  you  to  use  from  Time  to  Time,  as  Occasion  shall  ren- 
der necessary.  In  witness  whereof  We  have  caused  these  Our  Letters  to  be 
made  Patent  Witness  Ourself  at  Westminster,  the  Sixth  day  of  June,  in 
the  Fifth  Year  of  our  Reign. 

By  the  King  Himself, 

Edmunds. 


ACTS  RELATING  TO  THE  ECCLESIASTICAL  COMMISSIONERS 

FOR  ENGLAND  AND  WALES. 

6  &  7  Will.  4,  c.  71. 

An  Act  far  cartyivg  into  effect  the  Reports  of  the  Commissioners  appointed  to 
consider  the  State  of  the  Established  Church  in  England  and  Wales,  with 
reference  to  Ecclesiastical  Duties  and  Revenues,  so  for  as  they  relate  to 
Kpiscopal  Dioceses,  Revenues,  and  Patronage,  [13th  August,  1836.] 

Sect.  1  (a),  **  That  the  Lord  Archbishop  of  Canterburv  for  the  time  being,  commiMion- 
the  Lord  Archbishop  of  York  and  the  Lord  Bishop  of  London  for  the  time  *^»  inj^- 
being,  John  Lord  Bishop  of  Lincoln,  James  Henry  Lord  Bishop  of  Glouces-  l**^'^* 
ter,  the  Lord  Hish  Chancellor  of  Great  Britain,  me  Lord  President  of  the 
Council,  the  Lora  High  Treasurer  or  the  First  Lord  of  the  Treasury,  and  the 
ChanceUor  of  the  Exchequer,  for  the  time  being  respectively,  and  such  one 
of  His  Majesty's  Principal  Secretaries  of  State  as  shall  be  for  that  purpose 
nominated  by  His  Majesty  under  his  royal  sign  manual,  (such  Lora  Cnan- 
cellor,  Lord  President,  Lord  Hlsh  Treasurer  or  First  Lord  of  the  Treasury, 
Chancellor  of  the  Exchequer,  and  Secretary  of  State  being  respectively  mem- 
bers of  the  United  Church  of  Great  Britain  and  Ireland,)  the  Right  Honour- 
able Dudley  Earl  of  Harrowby,  the  Right  Honourable  Henry  Hobhouse,  and 
the  Right  Honourable  Sir  Herbert  Jenner,  Knight,  shaU  for  Uie  purposes  of 
this  act  be  one  body  politic  and  corporate  by  the  name  of  *  The  Ecclesiastical 
Commisrioners  for  England,'  and  by  that  name  shall  have  perpetual  succes- 
sion and  a  common  seal,  and  by  that  name  shall  and  may  sue  and  be  sued, 
and  shall  have  nower  and  authority  to  take  and  purchase  and  hold  lands, 
tenements,  and  hereditaments,  to  them,  their  successors  and  assigns,  for  the 
purposes  of  this  act,  the  statutes  of  mortmain,  or  any  other  act  or  acts  to  the 
contrary  hereof  notwithstanding." 

Sect.  2.  ''That  the  two  last-named  bishops  and  the  tluree  last-named  lay  HowVacan. 
commissioners  shall  be  at  all  times  removeable  by  his  majesty  in  council  by  eiet  to  be 
warrant  under  the  sign  manual;  and  that  when  any  vacancy  shall  occur,  by  *°PPli«<i* 
death,  removal,  resignation,  or  otherwise,  among  the  two  last-named  bishops 

(a)  For  the  preamble  to  this  act  see  title  Vtoley,  vol.  i.  196a. 
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Secretary  to 
make  and 
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Commission- 
en  may  cail 
and  examine 
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and  tbe  three  last-named  lay  commissionen,  or  among  taeh  of  the  fblnre 
commissionen  under  this  act  as  shall  not  have  become  saeh  commiidoiien 
by  virtue  of  any  dignity  or  office,  according  to  the  proTirioni  of  this  act,  it 
shall  be  lawful  for  nis  majesty  to  fill  un  such  vacancy  by  appointhig  uider 
his  royal  sign  manual,  instead  of  any  sucn  commissioner  being  a  bishop  some 
other  biphop  of  England  or  Wales,  and  instead  of  any  audi  conimnsioiier 
being  a  layman  some  other  layman,  being  a  member  of  ue  said  church,  to  be 
a  commissioner  under  this  act ;  and  every  such  bishop  or  person  so  to  be  ^ 
pointed  shall  accordingly  become  to  all  intents  and  pnrposea  one  of  die  com- 
missioners for  the  purposes  of  this  act'* 

Sect.  3.  "  That  every  such  commissioner,  whether  herein  named  or  here- 
after to  be  appointed,  not  bein^  an  archbishop  or  bishop,  shall,  belbre  actbg 
under  the  saia  commission,  and  at  the  first  meetine  he  shall  attend,  fuhacfibe 
in  the  book  of  the  minutes  of  the  proceedings  of  the  said  commiasianen  a 
declaration  in  the  words  following : 

'  I  do  hereby  solemnly,  and  in  the  preKnceqf  God,  testify  and  declare,  fiUtf 
I  am  a  member  of  the  United  Church  of  Aigland  ana  Ireland  oi  hy  Urn 
established.     Witness  my  hand  this day  of 

Sect.  4.  "  That  all  acts,  matters,  and  things  which  the  said  commissioDen 
are  by  any  of  the  provisions  of  this  act  authorized  or  required  to  do  and  per- 
form shall  and  may  be  done  and  performed  by  any  five  of  such  commissionen: 
Provided  always,  that  such  five  commissioners  be  for  such  purpose  assembled 
at  a  meeting  whereof  due  notice  shall  have  been  given  to  all  the  said  com- 
missioners. 

Sect  5.  **  Provided  alwajrs,  that  no  proceeding  which  requires  to  be  ratified 
and  confirmed  by  the  common  seal  of  the  corporation  shall  be  finally  cod- 
cluded,  nor  the  said  sen!  affixed  to  any  deed  or  mstrument,  save  at  a  meedng 
whereof  notice  shall  have  been  in  like  manner  given,  and  where  two  at  lent 
of  the  said  episcopal  commissioners  shall  be  personally  present :  Provided 
also,  that  in  case  any  two  episcopal  commissioners,  being  the  only  ^iscopsl 
commissioners  present,  shall  object  to  the  ratification  and  confirmatioii  of  anj 
such  proceeding  as  aforesaid,  or  to  the  afiixing  of  such  seal  to  any  deed  or 
instrument  as  foresaid,  such  ratification  or  affixing  of  the  seal  sh^not  tske 
place  until  a  subsequent  meeting  of  the  commissioners  shall  have  been  held, 
afler  due  notice  thereof  shall  have  been  dven." 

Sect.  6.  *'  That  at  each  meeting  of  the  said  commissioners  the  eommii- 
sioner  first  in  rank  and  precedence  there  present  shall  preside  as  chairman, 
and  in  case  of  the  equality  in  rank  and  precedence  of  all  the  commissioneR 
so  present  then  the  senior  commissioner  m  the  order  of  appointment  shall  so 
preside ;  and  the  chairman  at  all  such  meetings  shall  not  only  vote  as  a  com- 
missioner, but  shall  also  in  case  of  the  equality  of  votes  have  the  casting  or 
decisive  vote." 

Sect.  7.  "  That  the  said  commissioners  may  fi-om  time  to  time  appoint  a 
treasurer  and  secretary,  and  such  derks,  messengers,  and  officers  as  they  shaO 
deem  necessary,  and  fVom  time  to  time,  at  the  discretion  of  the  taid  commit 
sioners,  may  remove  such  treasurer,  secretary,  clerks,  messengers,  and  c^ten, 
or  any  of  them,  and  appoint  others  in  their  stead :  Provided  always,  that  ^ 
amount  of  the  salaries  of  such  treasurer,  secretary,  clerks,  messengers,  and 
officers  shall  from  time  to  time  be  regulated  by  the  lord  hiffh  treasurer,  or 
the  lords  commissioners  of  his  majesty's  treasury,  or  any  three  or  more  of 
them." 

Sect.  8.  ''That  the  secretary  or  other  officer  of  tlie  said  commissionen 
shall  keep  a  book,  in  which  he  shall  make  minutes  of  the  proceedings  of  the 
said  commissioners  at  their  several  meetings,  and  enter  the  names  of  tbe  com- 
missioners present  thereat ;  and  such  entry  of  the  proceedings  at  each  meeting 
shall  be  signed  by  the  chairman  thereof." 

Sect.  9.  "  That  it  shall  be  lawful  for  the  said  commissioners,  by  aammooi 
under  the  hand  of  the  chairman  of  any  such  meeting,  to  reodre  the  attenih 
ance  of  any  ^^«tioxk^\iQisk\]bA^  thall  think  fit  to  examine  touching  any  mattff 
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within  their  cognisance,  also  to  make  any  inqairiet,  and  call  for  anv  answen  &c.  and  ad- 
or  retumB,  aa  to  any  tuch  matter,  and  also  to  administer  oaths,  and  examine  q^^'  *° 
every  such  person  upon  oath,  and  to  cause  to  be  produced  before  them,  upon  D«clantton. 
oath,  all  statutes,  charters,  grants,  rules,  regulations,  bye  laws,  books,  deeds, 
contracts,  agreements,  accounts,  and  writings  whatsoever,  or  copies  thereof 
respectively,  in  anywise  relating  to  any  such  matter ;  or,  in  lieu  of  requiring 
sucn  oath  as  aforesaid,  the  said  commissioners  may,  if  they  think  fit,  require 
any  such  person  to  make  and  subscribe  a  declaration  of  the  truth  of  his 
examination." 

Sect.  10.  *'That  the  said  commissioners  shall  fh>m  time  to  time  prepare,  CommiMlon* 
and  lay  before  his  majesty  in  council,  such  schemes  as  shall  appear  to  the  |"  <<^  1*7 
said  commissioners  to  be  best  adapted  for  carrying  into  effect  the  nereinbefore  f^tlltK^g 
recited  recommendations,  and  shall  in  such  schemes  recommend  and  propose  in  CoaocU  for 
such  measures  as  may,  upon  forther  inquiry,  which  the  said  commissioners  ^Jnlet  tfeir'^ 
are  hereby  authorised  to  make,  appear  to  them  to  be  necessaTv  for  canying  ReMnoita- 
■uch  recommendations  into  foil  and  perfect  efiect :  Provided  always,  that  d^tiooi. 
nothing  herein  contained  shall  be  construed  to  prevent  the  said  commissioners 
from  proposing  in  any  such  scheme  such  modincations  or  variations  as  to  mat- 
ters of  detail  and  regulation  as  shall  not  be  substantially  repugnant  to  any  or 
either  of  the  said  recommendations,  and  in  particular  that  it  shall  be  compe- 
tent to  the  said  commissioners  to  propose  in  any  such  scheme  that  all  parishes, 
churches,  or  chapehries  which  are  loodly  situate  in  any  diocese,  but  subject  to 
any  peculiar  jurisdiction  other  than  the  lurisdiction  of  we  bishop  of  the  diocese 
in  wnich  the  same  are  locally  situate,  shall  be  only  subject  to  the  jurisdictfon 
of  the  bishop  of  the  diocese  within  which  such  parishes,  churches,  or  chapel- 
ries  are  locally  situate." 

Sect.  11.  <*  That  the  said  commissioners  shall  prepare,  and  lay  before  his  Formtynt- 
majesty  in  council,  such  scheme  as  shall  appear  to  the  said  commissioners  to  *"X  Appoint- 
be  best  adapted  for  preventing  the  appointment  of  any  clergyman  not  folly  cierfymea 
conversant  with  the  Welsh  language  to  any  benefice  with  cure  of  souls  in  io  Vi^e*  not  * 
Wales  in  any  parish  the  majority  of  the  inhabitants  of  which  do  not  under-  ^£*/f  ^ 
stand  the  English  language.  Weiih  Un. 

Sect.  12.  *'That  when  any  scheme  prepared  under  the  authority  of  this  ("«(«. 
act  shall  be  approved  by  his  majesty  in  council  it  shall  be  lawfol  for  his  ^'"C  in 
majesty  in  council  to  issue  an  order  or  orders  ratifying  the  same,  and  speciAr-  make°Oi?eni 
ing  the  lime  or  times  when  such  scheme  or  the  several  parts  thereof  shall  teke  for  carrying 
effect,  and  to  direct  in  every  such  order  that  the  same  be  registered  by  the  fff>^"!^'|^ 
registrar  of  each  of  the  dioceses  the  bishops  whereof  may  or  shall  be  in  any  ibail  b«  re- 
respect  affected  thereby,  and  in  any  newly-created  diocese  by  such  person  as  ^}^|^^  ^" 
shall  be  for  that  purpose  named  in  such  order,  which  person  shaU  in  such  ^pcetlreij^; 
last- mentioned  diocese  become  registrar  there,  and  so  continue  as  long  as  he 
shall  demean  himself  well  in  his  office." 

Sect  13.   <<That  every  such  order  shall,  as  soon  as  may  be  after  the  andgasetted; 
making  and  issuing  thereof  by  his  majesty  in  council,  be  inserted  and  pub- 
lished m  the  London  Oasette." 

Sect  14.  **  That  so  soon  as  any  such  order  in  council  shall  be  so  registered  and  then  to  be 
and  gazetted  it  shall  in  all  respects,  and  as  to  all  things  therein  contained,  ^' '°|{  ^"**<:' 
have  and  be  of  the  same  force  and  effect  as  if  all  and  every  part  thereof  were  p^^tnd  u 
included  in  this  act,  any  law,  statute,  canon,  letters  patent,  grant,  usage,  or  to  all  Per- 
custom  to  the  contrary  notwithstanding."  •**■•• 

Sect  15.  "  That  a  copy  of  every  order  of  his  majesty  in  council  made  Copief  of 
under  this  act  shall  be  laid  before  each  house  of  parliament  in  the  month  of  Orders  lo  be 
January  in  every  year,  if  parliament  shall  be  then  sitting,  or  if  parliament  be  pSJiutSSTt 
not  then  sitting  within  one  week  after  the  next  meeting  thereof." 

Sect.  16.  **  That  the  registrar  of  every  diocese  to  whom  any  order  of  his  iUtlftrartto 
majesty  in  council  made  by  virtue  of  this  act  shall  be  delivered  shall  forth-  rnW  all 
with  register  the  same  in  the  registry  of  his  diocese;  and  the  persons  who  u^J^n**^ 
shall  be  for  that  purpose  appointel  hi  the  dioceses  of  Manchester  imd  Ripon  Penalty  tor 
shall  forthwith  r^ter  every  luch  order  in  books  to  be  by  them  for  diat  pins  ^•t'*^ 
^ose  provided,  wmch  ahaU  thenoeforth  beoooM  the  r^;istry  of  ihoM  ^&»wii^ 
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respectively ;  and  if  any  such  registrar  or  other  person  shall  refuse  or  neglect 

to  register  any  such  order  he  shall  for  every  oay  during  which  he  ahiul  so 

offend  forfeit  twenty  pounds,  and  if  hb  offence  shall  continue  for  the  mce  of 

three  months  he  shall  forfeit  his  office,  and  it  shall  he  lawftd  for  the  Nshcp 

of  the  diocese,  or  for  his  majesty,  as  the  case  may  be,  to  appoint  a  mccesKir 

thereto." 

Fee  to  Re-  ^^t.  17.  "That  for  such  registration  as  aforesaid  no  recistrar  shall  be 

giiirar.  entitled  to  receive  any  fee  or  reward,  but  that  on  every  aeardi  for  any  sndi 

.  order  he  shall  be  entitled  to  receive  a  fee  of  three  shillings,  and  for  eveiy  comr 

or  extract  of  any  such  order  certified  by  him  he  shall  be  entided  to  recette 

for  every  folio  of  ninety  words  four-pence ;  and  the  copy  of  every  such  entiy, 

certified  by  the  refi;istrar,  shall  be  admissible  as  eviaence  in  ful  courts  and 

places  whatsoever.' 

NoGommcn-       Sect  18.   <*That  after  the  passing  of  this  act  no  ecclesiastical  Sgoity, 

dami  to  be      office,  or  benefice  shall  be  held  m  commendam  by  any  bishop,  unless  he  shul 

lUi^o'pi  ^  ^^^^  ^^®  ^™®  ^^  ^^^  ^®  ^^  passing  thereof;  and  that  every  coimnendam 

thereafter  granted,  whether  to  retain  or  to  receive,  and  whether  temponuy  or 

perpetual,  shall  be  absolutely  void,  to  all  intents  and  purposes.*' 

Jariidictionof      oect.  19.  "  That  all  archdeacons  throughout  England  and  Wales  shall  hate 

Archdeacons,  and  exercise  fiill  and  equal  jurisdiction  within  their  respective  archdeacoDnei^ 

any  usage  to  the  contrary  notwithstanding." 
TbU  Act  not        Sect.  20.  **  *  And  whereas  it  may  be  expedient  to  consider  the  state  and 
to  affect  the    jurisdiction  of  all  the  ecclesiastical  courts  in  England  and  Wales ;'  be  it  en- 
ihrBcdMi!^  acted,  that  nothing  herein  contained,  nor  any  oider  of  his  majesty  in  coundl 
Ileal  Coerti     made  under  the  authority  of  this  act,  either  for  altering  the  limits  of  either  of 
for  One  Year,  the  existing  provinces  or  the  boundaries  of  any  existing  diocese  or  archdea- 
conry, or  for  uniting  any  existing  sees,  or  for  creating  any  new  bishoprick  or 
archdeaconry,  or  for  appointing  any  registrar  under  the  provisions  of  this  act, 
or  for  anv  oUier  purpose  whatever,  shaU  for  one  year  after  the  passing  of  this 
act,  or  if  parliament  shall  be  then  sitting  till  the  end  of  the  session  of  pailis- 
ment,  in  any  manner  affect  or  be  construed  to  affect  the  jurisdiction,  power, 
or  authority  of  any  or  either  of  the  existing  ecclesiastical  courts  in  Enetandor 
Wales,  or  the  extent  or  limits  thereof,  but  that  during  such  period  as  last 
aforesaid  every  such  court  shall  continue  in  all  matters  whatsoever  arising 
within  its  present  limits  to  exercise  the  same  jurisdiction  as  heretofore  by  law 
allowed." 
Monitions  to        ^^^'  21.  ^'  That  in  all  cases  of  monitions  to  reside,  and  monitions  for  the 
reside  and  for  payment  of  the  stipends  of  curates,  and  of  proceedings  consequent  thereupon, 
Payment  of^    except  as  hereinafter  excepted,  and  in  all  cases  of  licences  granted  to  spintuil 
to  iMoeVn  °'  persons,  the  same  shall  issue  only  under  the  authority  and  in  €tie  name  of  the 
Name  of  (lie    bishop  of  the  diocese,  whether  such  diocese  be  according  to  the  present  terri- 
Bishop.  torial  limits  or  as  altered  or  newly  created  under  the  authority  of  this  act : 

Provided  always,  that  if  it  be  necessary  to  institute  in  any  ecclesiastical  court 
proceedings  thereupon  or  in  consequence  thereof,  such  proceedings  shall  be 
commenced,  carried  on,  and  decided  in  and  by  the  same  court  which  at  the 
time  of  the  passing  of  this  act  would  be  entitled  to  exercise  jurisdiction  in 
such  matters  respectively,  and  in  the  case  of  proceedings  at  the  instance  of  a 
Same  Coort     bishop,  in  the  name  of  the  judge  of  such  court :  Provided  also,  that  nothing 
to  have  Juris-  herein  contained  shall  affect  any  peculiar  belonging  to  either  of  the  archbishops 
ill  M*a"  pre-*'  **  *^®  ^^^  °^  *^®  passing  of  this  act,  but  that  every  such  peculiar,  except  as 
sent.  may  be  otherwise  provided  by  any  order  of  his  majesty  in  council,  made  and 

issued  in  pursuance  of  this  act,  shall  to  all  intents  and  purposes  and  in  all  re- 
spects remain  subject  to  the  same  authority  and  jurisdiction  as  if  this  act  had 
not  been  passed." 
Law  of  Bona      S^^-  ^^'  **  '^^^^  nothing  herein  contained,  nor  any  such  order  in  coondl 
notiMlia  not   as  aforesaid,  shall,  during  such  period  as  last  aforesaid,  be  construed  to  alter 
altered  for       |q  g^^^y  ]>e8pect  whatsoever  the  law  of  Bona  notabilia  as  it  exists  at  the  time  of 
the  passing  of  this  act,  notwithstanding  any  change  of  province,  diocese,  aidi- 
deacoiiTy,  ot  any  other  jurisdiction  whatsoever." 
Vaniaee  Sect.  2^.  *^'tW  «^mQxn^g^\v^Tv^^^^Vdurin   such  period  as  last  afbn- 

'•fcences. 
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said  continue  to  be  granted  in  the  same  manner  and  by  the  same  authorities 
respectively  as  before  the  passing  of  this  act" 

Sect.  24,  "  That  during  such  period  every  ecclesiastical  court  in  which  any  EcdesiasUcal 
proceedinfi^  shall  be  had  shall  have  power  to  send  for  and  enforce  the  pro-  ^^^^^^ 
auction  of  all  original  instruments  and  documents  relating  to  such  proceedings  doetioa  or 
by  whatever  ecclesiastical  authoritv  the  same  may  have  been  issued.*'  Documwit*. 

Sect  25.  *^  Tliat  in  case  the  omce  of  judee,  registrar,  or  other  officer  of  any  Fotare  Ap- 
or  either  of  the  ecclesiastical  courts  in  England  or  Wales  (except  the  Prero-  {J^oiSeS'ia 
gative  Court  of  Canterbury)  shall  become  vacant  durins  such  period  as  last  EcclenhiiUcal 
aforesaid,  the  person  who  may  be  thereunto  appointed  shall  accept  and  take  Coarti  not  to 
such  office  subject  to  all  regulations  and  alterations  affecting  the  same  which  f Q^eretu**^^ 
may  be  hereafter  made  and  provided  by  or  under  the  authority  of  parliament, 
and  shall  not  by  his  appointment  thereto  acquire  any  vested  interest  in  such 
office,  nor  any  claim  or  title  to  compensation  in  respect  thereof,  in  case  the 
same  shall  be  hereafter  abolished  by  parliament" 

Sect.  26.  *'  *  And  whereas  by  an  act  passed  in  the  fifth  and  sixth  years  of  Provbioni 
his  present  majesty,  intituled  "  An  Act  to  provide  for  the  Regulation  of  Mu-  JjJPfJSy.*  *® 
nicipal  Corporations  in  England  and  Wales,"  provision  was  made  concerning  mlMionen'" 
the  sale  of  certain  ecclesiastical  preferment  in  the  patronaee  of  the  sevend  nnder  Hani- 
municipal  corporations  therein  mentioned,  at  such  tune  and  in  such  manner  Act*  t^poiy 
as  the  commissioners  appointed  to  consider  the  state  of  the  Established  Church  to  CommU- 
in  England  and  Wales,  with  reference  to  ecclesiastical  duties  and  revenues,  *]^'^^P  '"^^'^ 
should  direct;'  be  it  enacted,  that  from  and  after  the  passing  of  this  act  the  5  ^q  will.4, 
provisions  in  the  said  recited  act  contained  which  apply  to  the  said  commis-  e.  ra. 
sioners  shall  apply  and  be  held  to  apply  to  the  commissioners  appointed  under 
this  act  by  the  style  and  title  of  *  The  Ecclesiastical  Commissioners  for  Eng- 
land.' " 


3&  4  Vict.  c.  113. 

An 
the 


Act  to  carry  into  effect,  with  certain  Modifications,  the  Fourth  Report  of 
Commitsioners  of  Ecclesiastical  Duties  and  Revenues,  [11  th  August,  1 840.] 


**  Whereas  an  act  was  passed  hi  the  seventh  year  of  the  reign  of  his  late 
majesty,  intituled  '  An  Act  for  carrying  into  effect  the  Reports  of  the  Commis-  0&  7  Wui.  4, 
sioners  appointed  to  consider  the  State  of  the  Established  Church  in  England  ^'  ^* 
and  Wales  with  reference  to  Ecclesiastical  Duties  and  Revenues,  so  far  as  they 
relate  to  Episcopal  Dioceses,  Revenues,  and  Patronage,'  constituting  the 
ecclesiastical  commissioners  for  England  to  be  one  body  politic  and  corporate 
for  the  purposes  set  forth  in  the  said  act :  And  whereas  the  commissioners 
first  mentioned  in  the  said  act,  in  their  fourth  report  to  his  late  majesty, 
bearing  date  the  twenty-fourth  day  of  June,  in  the  year  One  thousand  eisht 
hundred  and  thirty-six,  made  certain  recommendations  touching  cathedral 
and  colle^ate  churches,  and  other  things  in  the  said  report  specified :  And 
whereas  it  is  expedient  that  the  said  recommendations  should  be  adopted, 
with  certain  alterations  (a).*' 

Sect.  67.  **  That,  except  as  herein  otherwise  specified,  all  the  monies  and  Mode  of  up* 
revenues  to  be  paid  to  the  ecclesiastical  commissioners  for  England,  and  all  Pb'ioK  the 
the  rents  and  profits  of  the  lands,  tithes,  and  other  hereditaments  vested  and  uie^SlrMaai 
to  be  vested  in  them  the  said  commissioners  by  and  under  the  authority  of  on  he  Cum- 
this  act,  together  with  all  accumulations  of  interest  produced  by  and  arising  ">***<>"«»• 
therefrom,  shall  be  from  time  to  time  carried  over  by  the  said  commissioners 
to  a  common  fund,  and  by  payments  or  investments  made  out  of  such  fund,  or 
if  in  any  case  it  be  deemed  more  expedient,  by  means  of  an  actual  conveyance 
and  assignment  of  such  lands,  tithes,  or  other  hereditaments,  or  of  a  portion 
thereof,  additional  provision  shall  be  made,  by  the  authority  hereinafter  pro- 
vided, for  the  cure  of  souls  in  parishes  where  such  assbtance  is  most  required, 

(a)  See  title  Bl8tl0  anlT  €%»fttt%,    of  this  sUtnte  which  are  not  printed  in 
vol.  ii«  p.  125  a,  for  the  other  sectkHis    this  place. 
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in  such  manner  as  shall,  by  the  like  authority,  be  deemed  inoet  eoDdueiYe  to 
the  efficiency  of  the  Established  Church :  Provided  alwa3ray  that  in  makiiiff 
any  such  additional  provision  out  of  any  tithes,  or  any  landa  or  oth«r  heredi- 
taments allotted  or  assigned  in  lieu  of  tithes,  so  vested  or  to  be  veiled  in  the 
said  commissioners,  or  out  of  the  rents  and  profits  thereof,  due  conaideratiaB 
shall  be  had  of  the  wants  and  circumstances  of  the  places  in  whieh  each  tithes 
now  arise  or  have  heretofore  arisen." 

Sect  78.  "  That,  in  addition  to  the  commissioners  named  in  and  appdnted 
or  to  be  appointed  by  or  under  the  provisions  of  the  fint-redted  act,  the  fill- 
lowing  persons  shall  be  ecclesiastical  commissioners  and  members  d  the  eix^ 
poration  of  the  ecclesiastical  commissioners  for  England,  for  all  tbe  pozpoees  of 
the  said  first-recited  act  and  of  this  act ;  that  is  to  say,  all  the  bbhopt  of  Eng- 
land and  Wales  for  the  time  being  respectively,  the  Lord  Chief  Jnatioe  of 
England,  the  Master  of  the  Rolls,  the  Lord  Chief  Justice  of  her  nuges^'s 
Court  of  Common  Pleas,  the  Lord  Chief  Baron  of  her  majesty's  Court  of  ue- 
cheouer,  the  Judge  of  the  Prerogative  Court  of  the  Archbishop  of  CanteiboiT, 
the  Judge  of  the  High  Court  St  Admiraltv  for  the  time  being  reepeetiToy 
(such  chief  justices,  master  of  tlie  rolls,  chief  baron,  and  judges  being  retpee* 
tively  members  of  the  united  Church  of  England  and  Irela^),  the  Deans  of 
the  cathedral  churches  of  Canterbury,  and  St  Paul  in  London,  and  of  the 
collegiate  church  of  St.  Peter,  Westminster,  for  the  time  being  remectively; 
and  also  four  such  lay  persons  (beinff  members  of  the  said  United  cnurch)  as 
shall  be  duly  appointed  by  her  majesty,  and  whom  her  majeshr  is  henby 
authorized  to  appoint,  under  her  royal  sign  manual,  to  be  ancn  commis- 
sioners ;  and  such  other  two  lay  persons  (being  members  of  the  said  united 
church)  as  shall  be  duly  appointed  b^  the  T<ord  Arehbishop  of  Canteibiiiy 
for  the  time  being,  and  whom  the  said  archbishop  is  hereby  authorised  ts 
appoint,  under  his  hand  and  archiepiscopal  seal,  to  be  such  commissionen." 

Sect  79.  *'  That  when  any  vacancy  shall  occur  among  such  six  last  men- 
tioned commissioners,  by  death,  resignation,  or  otherwise,  it  shall  be  lawful 
for  her  majesty,  or  for  the  said  archbishop,  as  the  case  may  be,  to  fill  up  SQcb 
vacancy  by  the  appointment  of  some  other  lay  person  (being  a  member  of  the 
said  united  church)  to  be  a  commissioner;  and  the  person  so  appointed  shdl 
thereupon  become  and  be  an  ecclesiastical  commissioner,  and  a  member  of 
the  corporation  of  the  ecclesiastical  commissioners  for  England,  for  all  the 
purposes  of  the  said  first-recited  act  and  of  this  act" 

Sect  80.  "  That  every  lay  commissioner  appointed  by  or  under  the  provi- 
sions of  this  act  shall,  before  acting  as  such  commissioner,  subscribe  the  decla- 
ration required  of  the  other  lay  commissioners  by  the  said  first-recited  act'* 

Sect  81.  "  That  so  much  of  the  first-recited  act  as  relates  to  the  removal 
by  her  majesty  of  any  commissioner  shall  be  and  the  same  is  hereby  repealed; 
and  every  commissioner  appointed  or  to  be  appointed  bv  name  by  or  under 
the  provisions  of  the  said  nrst^recited  act  or  of  this  act,  shall  hold  his  appoint- 
ment as  an  ecclesiastical  commissioner,  and  shall  be  a  member  of  the  corpo- 
ration of  the  ecclesiastical  commissioners  for  England,  so  long  as  he  shall 
well  demean  himself  in  the  execution  of  his  duties  as  such  commissioner.'* 

Sect  82.  "  That  the  provisions  of  the  first-recited  act,  whereby  it  is  re- 
quired that  due  notice  of  every  meeting  shall  be  given  to  every  commissioDer, 
shall  not  be  construed  to  apply  to  any  commissioner  who  at  the  time  of  giving 
notice  of  any  meeting  shall  not  be  within  England  or  Wales,  nor  to  any  com- 
missioner who  shall  have  intimated  to  the  secretary  that  for  any 
time  (such  time  including  the  period  of  holding  any  meeting)  he  the  said 
commissioner  will  not  be  able  to  attend  the  meetincrs  of  the  commissionen : 
Provided  always,  that  no  act,  matter,  or  thing  afecting  any  commissioner, 
being  a  bishop  or  dean,  or  the  see  or  diocese  or  cathedral  or  collegiate  churdi 
of  such  commissioner,  shall  be  done  at  any  meeting  whereof  due  notice  shall 
not  have  been  given  to  such  commissioner,  without  his  consent  in  writiBg 
previously  obtained." 

Sect  83.  *^  That  the  ecclesiastical  commissioners  for  Bnghud  shatt  fima 
time  to  t^me i^xe^ox^  axki^XsL^  V^fecA  her  nujeity  in  cciuu^  audi  9Amamm 


shall  appear  to  the  said  oommissionera  to  be  required  and  to  be  best  adapted  Scbemei  be- 
or  carrying  this  act  into  full  eflfect,  and  shall  in  such  schemes  recommend  {j^on^jj^;/" 
and  propose  all  such  measures  as  may  upon  further  inquiry,  which  the  said  carrying  into 
commissioners  are  hereby  authorized  to  make,  appear  to  them  to  be  necessary  effect  the  mUI 
for  that  purpose :   Provided  alwaj^s,  that,  previously  to  kyinj;  any  such  Jion.™* 
scheme  before  her  majesty  in  council,  notice  thereof  shall  be  given  to  any 
corporation  aggregate  or  sole  affected  thereby;  and  the  objections,  if  any,  of 
sucn  corporation  shall  be  laid  before  her  majesty  in  council,  together  with 
such  scheme :  Provided  also,  that  nothing  herem  contained  shall  be  construed 
to  prevent  the  said  commissioners  from  proposing  in  any  such  scheme  such 
modifications  or  variations  as  to  matters  of  detaiiand  regulation  as  shall  not 
be  substantially  repugnant  to  any  provision  of  this  act  or  of  the  said  last- 
mentioned  act" 

Sect  84.  **  That  when  anv  such  scheme  shall  be  approved  by  her  majesty  Qaeen  in 
in  council,  it  shall  be  lawful  for  her  majesty  in  council  to  make  an  order  or  ^^"^q,^*/ 
orders  ratifying  the  same,  and  specifying  the  time  or  times  when  such  scheme  for  carrying 
or  the  several  parts  thereof  shall  take  effect,  and  to  durect  eveiv  such  order  to  Scbemei  into 
be  registered  by  the  registrar  of  each  of  the  dioceses  whereof  the  bishop,  or  * 
within  which  any  cathedral  or  collegiate  church,  dignitary,  chapter,  member 
of  a  chapter,  ofHcer,  incumbent,  or  any  other  person  or  biody  corporate,  may 
or  shall  be  in  any  respect  affected  thereby/' 

Sect.  85.  '*  That  in  any  order  made  by  her  majestv  in  council  under  the  Orxlert  need 
authority  of  this  act  or  of  the  first^recited  act,  it  shall  be  sufficient  to  refer  only  nfer  to 
to  the  act  under  the  authority  whereof  the  order  is  made,  and  it  shall  not  be 
necessary  to  recite  any  of  the  provisions  of  this  act  or  of  the  said  first-recited 
act" 

Sect  86.  '*  That  every  such  order  shall,  as  soon  as  may  be  after  the  making  Orden  gacet- 
thereof  by  her  majestj^  in  council,  be  published  in  the  London  Gazette ;  and  ^^^  B^^t^' 
so  soon  as  any  order  in  council  made  under  the  authority  of  this  act  or  of  the 
first-recited  act  shall  be  so  sazetted,  it  shall  in  all  respects,  and  as  to  all  things 
therein  contained,  have  and  be  of  the  same  force  ana  effect  as  if  all  and  every 
part  thereof  were  included  in  this  act." 

Sect.  87.  **  That  a  copy  of  every  order  of  her  majesty  in  council  made  Copies  of  Or- 
under  this  act  shall  be  laid  before  each  house  of  parliament  in  the  monUi  of  f/{Jj^^f^ 
January  in  every  year,  if  parliament  shall  be  then  sitting ;  or  if  parliament  Parliament. 
be  not  then  sitting,  within  one  week  after  the  next  meeting  thereof." 

Sect.  88.  "  That  the  registrar  of  ever^  diocese  to  whom  any  order  of  her  Penalty  for 
majesty  in  council  made  by  virtue  of  this  act  shall  be  delivered  shall  forth-  j[e£u«tloo 
with  register  the  same  in  the  registry  of  his  diocese ;  and  if  any  such  reffistrar 
shall  refuse  or  neglect  to  register  any  such  order  he  shall  for  every  day  during 
which  he  shall  so  offend  forfeit  twenty  pounds;  and  if  his  offence  shall  con- 
tinue for  the  space  of  three  months,  he  shall  forfeit  his  oflice,  and  it  shall  be 
lawful  for  the  bishop  of  the  diocese  to  appoint  a  successor  thereto." 

Sect  89.  "  That  for  such  registration  as  aforesaid  the  registrar  shall  not  be  Fee  to  Re- 
entitled  to  receive  any  fee  or  reward,  but  on  every  search  for  any  such  order  K**trar. 
he  shall  be  entitled  to  receive  a  fee  of  three  shilhngs,  and  for  every  copy  or 
extract  of  any  such  order  certified  by  him  he  shall  be  entitled  to  receive  four- 
pence  for  every  folio  of  ninety  words ;  and  the  copy  of  every  such  entry, 
certified  by  the  registrar,  shall  be  admissible  as  evidence  in  all  courts  and 
places  whatsoever." 

Sect.  90.  '*  That  all  the  powers  and  authorities  vested  in  the  ecclesiastical  Provliiouor 
commissioners  for  England  by  ihe  first-recited  act  with  reference  to  the  mat-  ^  &  i' Will.  4, 
ters  therein  contained  shall  be  continued,  and  extended  and  a^^ly  to  the  said  ^^'tSi  a£ 
commissioners,  and  to  the  commissioners  appointed  by  or  under  the  provisions 
of  this  act,  with  reference  to  all  matters  contained  in  this  act,  and  may  be 
used  and  exercised  by  them  as  fully  and  effiietually  as  if  ^  said  powers  and 
authorities  were  rep^ited  in  this  act;  and  tibe  said  first-recited  act  and  this 
act  shall  be  construed  as  if  they  were  one  and  the  lame  act" 

Sect  91.  «  That,  notwithstanding  any  tbing  k  «he  finfr^iMsked  ^t^jgrn- 
tained,  the  officea  gf  twawiwr  amd  aacurttiy  W  tht.iMdiinwwitiiiii jii j^pB 
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be  united  and  Bhall  be  on^  office,  and  Bball  be  beld  and  the  datiet  thereof 
performed  by  the  same  person ;  and  Charles  Knight  Murray,  Esquire,  Bur- 
rister-at-Law,  shall  continue  to  be  treasurer  and  secretary,  and  may  hold  the 
said  office  so  long  as  he  shall  well  demean  himself  therein  ;  and  upon  any 
vacancy  of  the  said  office  by  death,  resignation,  or  otherwise,  the  ecclesiastieil 
commissioners  for  England  shall  appoint  a  successor  thereto,  by  an  instmnieot 
in  writing  under  their  common  seal." 

Sect  92.  "  That  the  temporary  provisions  of  the  said  first-recited  act  shall 
continue  and  be  in  force  until  the  furst  day  of  Au^st  One  thomand  dght 
hundred  and  fort^-one,  and  if  parliament  shall  be  Uien  sitting  until  the  end 
of  the  then  session  of  parliament :  Provided  always,  that  notwithstandiiig 
any  thing  in  the  said  first-recited  act  or  in  this  act  contained,  any  biiliop  or 
archdeacon  may  hold  visitations  of  the  clergy  within  the  limits  of  his  diooew 
or  archdeaconry,  and  at  such  visitations  may  admit  churchwardens,  receive 
presentments,  and  do  all  other  acts,  matters,  and  things  by  custom  i^per- 
taining  to  the  visitations  of  bishops  and  archdeacons  in  the  places  assignea  to 
their  resj^ective  jurisdiction  and  authority,  under  or  by  virtue  of  the  provisiaiw 
of  the  said  first-recited  act ;  and  any  bishop  may  consecrate  any  new  cbordi 
or  chapel  or  any  new  burial-ground  within  his  cuocese." 
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4  &  5  Vict.  c.  39. 

An  Jet  to  ejplain  and  amend  Two  several  Acts  relating  to  the  EcclaiaMtkal 
Commissioners  for  England,  [21  st  June,  1841.] 

"  Whereas  an  act  was  passed  in  the  seventh  year  of  the  reign  of  his  kte 
majesty,  intitided  *  An  Act  for  carrving  into  effect  the  Reports  of  the  Cooh 
missioners  appointed  to  consider  the  State  of  the  Established  Church  in 
England  and  Wales  with  reference  to  Ecclesiastical  Duties  and  Revenue^  to 
far  as  they  relate  to  Episcopal  Dioceses,  Revenues,  and  Patronage:'  and 
whereas  another  act  was  passed  in  the  last  session  of  parliament,  intituled 
'  An  Act  to  carry  into  effect,  with  certain  Modifications,  the  Fourth  Report 
of  the  Commissioners  of  Ecclesiastical  Duties  and  Revenues  :*  and  wheress 
it  is  expedient  to  explain  and  amend  certain  provisions  in  the  said  acts  con* 
tained ;  be  it  therefore  enacted,  &c.  That  notwithstanding  any  thing  in  either 
of  the  said  recited  acts  contained,  it  shall  be  lawful  for  the  ecclesiastical  com- 
missioners for  England,  at  any  meeting  duly  convened  according  to  the  p^^ 
visions  thereof,  to  continue  and  adjourn  such  meeting  from  day  to  day  ht 
any  such  number  of  days  as  they  shall  deem  necessarv ;  and  the  proceemngt 
of  the  said  commissioners,  and  all  acts,  matters,  and  things  done  and  eie- 
cuted  by  them,  on  each  and  every  of  such  days  of  adjournment,  shall  be  as 
valid  and  effectual  to  all  intents  and  purposes  as  if  the  same  had  been  done 
and  executed  on  the  first  day  of  such  meeting:  provided  always,  that  no 
proceeding  which  requires  to  be  ratified  and  confirmed  by  the  common  seal 
of  the  corporation  shall  be  finally  concluded  by  the  affixing  of  the  said  sesl 
on  any  such  day  of  adjournment,  unless  notice  of  the  intention  to  propose 
such  proceeding  for  final  consideration  and  decision  shall  have  been  sat 
together  witli  every  notice  issued  for  such  first  day  of  meeting/* 

Sect.  2.  <'  And  for  the  removal  of  all  doubts  respecting  the  fbandation  of 
honorary  canoiiries,  be  it  declared  and  enacted,  that  honorary  canonries  are 
and  shall  be  founded  forthwith  in  the  cathedral  churches  of  Canterbury, 
Bristol,  Carlisle,  Chester,  Durham,  Ely,  Gloucester,  Norwich,  Oxford,  Peter- 
borough, Ripon,  Rochester,  Winchester,  and  Worcester,  and  in  the  coll^;iatc 
church  of  Manchester  so  soon  as  the  same  shall  become  a  cathedral  church, 
and  in  no  other  cathedral  church;  and  that  all  the  provisions  of  the  secondly 
recited  act  which  purport  to  relate  to  honorary  canonries  shall  apply  to  the 
honorary  canonries  so  founded.'* 

Sect  3.  **  That  the  holding  of  an  honorary  oanonry,  or  of  any  piebead^ 
JUgnity,  OT  oS&ce,  tioV.  nw  Vci  ve£<j  tcAimer  endowed,  or  whflveof  m  hsaik, 


tithes,  or  other  hereditaments,  endowments,  or  emoluments  shall  have  been  may  be  hcUi 
vested  in  the  ecclesiastical  commissioners  for  England,  or  which  may  here-  Beneficed 
after  be  endowed  to  an  amount  not  exceeding  twenty  pounds  by  the  year,  3&4  Vict, 
shall  not  be  construed  to  prevent  the  holding  therewith  of  more  benefices  J-  **?*,'J:2S' 
tiban  one ;  and  that  no  such  prebend,  dignity,  or  office,  which  was  vacant  on  not  be  Mb. 
the  thirteenth  day  of  August  last,  or  became  so  at  any  time  since,  shall  be  Jcct  to  Lapse, 
deemed  to  have  lapsed  by  reason  of  such  vacancy,  but  hath  remained  and 
shall  remain  in  the  patronage  of  the  archbishop  or  bishop  of  the  diocese  for 
the  time  being  until  a  successor  shall  be  collated  thereto ;  and  that  every 
such  prebend,  dignity,  or  oflfice,  which  shall  hereafter  become  vacant,  and 
every  such  honorary  canonry,  shall  iu  like  manner  be  and  remain  in  the 
patronage  of  the  archbishop  or  bishop  of  the  diocese  for  the  time  being  until 
a  successor  shall  be  collated  thereto ;  any  royal  prerogative,  statute,  canon, 
or  usage  to  the  contrary  notwitlistanding." 

Sect.  4.  <<  And  whereas  it  is  not  just  that  first  fruits  and  tenths  should  be  Fint  PmUs 
paid  by  the  holders  of  dignities,  prebends,  and  offices  of  which  the  estates  ^^y^cM^' 
are  vested  in  the  said  ecclesiastical  commissioners,  and  it  is  inexpedient  to  Prebenda, 
diminish  the  amount  of  the  fund  accruing  to  the  governors  of  Queen  Anne's  &c* 
bounty  in  respect  of  such  prebends,  dignities,  and  offices,  and  of  sinecure  e.^i8,^^*^8, 
rectories;  be  it  enacted,  That  the  holders  of  all  dignities,  prebends,  and  40, ffo,' 51, M*. 
ofiices,  whereof  the  lands,  tithes,  tenements,  and  other  hereditaments  and 
endowments  shall  have  become  so  vested,  shall  be  absolutely  relieved  and 
discharged  from  the  payment  of  all  first  firuits  and  tenths  in  respect  of  such 
their  dignities,  prebends,  and  offices  respectively ;  and  that  the  said  commis- 
sioners shall  yearly  and  every  vear,  on  or  before  the  thirty-first  day  of  March, 
out  of  the  monies  at  their  disposal  under  the  provisions  of  the  secondly 
recited  act,  pay  or  cause  to  be  paid  to  the  treasurer  of  the  said  governors 
for  the  time  bemg  a  sum  equal  to  one  twentieth  part  of  the  aggregate  amount 
charged  for  first  fruits  on  all  dignities,  prebends,  offices,  and  smecure  rec- 
tories, of  which  the  lands,  tithes,  tenements,  or  other  hereditaments  or  en- 
dowments had  on  the  last  day  of  the  preceding  December  become  so  vested 
in  the  said  commissioners,  as  an  average  compensation  for,  and  in  full  satis- 
faction of  all  claim  of  the  said  governors  to,  the  first  fruits  heretofore  pay- 
able in  respect  thereof;  and  the  said  commissioners  shall  also,  subject  to  the 
proviso  hereinafter  contained,  on  or  before  the  same  day  of  March,  and  out 
of  the  same  monies,  pay  or  cause  to  be  paid  yearly  and  every  year  to  the 
said  treasurer  for  the  time  being  the  aggregate  amount  of  the  tenths  due  to 
the  said  governors  for  or  in  respect  of  all  the  same  diffuities,  prebends, 
offices,  and  sinecure  rectories:  provided  always,  that  noUiing  herein  con- 
tained shall  relieve  any  person  from  the  payment  of  any  tenths  which  he  is 
now  bound  to  pay  by  any  covenant  contained  in  any  lease  held  by  him : 
provided  also,  tnat  in  case  of  any  bishop  beine  deprived  by  the  provisions  of 
this  act  of  any  tenths  heretofore  receivaole  by  nim,  the  amount  tnereof  shall 
from  time  to  time  and  out  of  the  same  monies  be  paid  or  allowed  to  such 
bishop  by  the  said  commissioners." 

Sect  5.  **  That  the  holding  of  a  canonry  residentiary,  prebend,  or  office  Deans  uec<i 
is  not  nor  shall  be  necessary  to  the  holding  of  the  deanery  of  any  cathedral  "ot  i>oi(i  P'c- 
church  in  England,  nor  to  the  entitling  of  any  dean  to  his  full  share  of  the  3  &^4*Yict. 
divisible  corporate  revenues  of  such  church,  although  such  share  may  not  c.  113,  s.  »i. 
heretofore  have  been  received  by  any  preceding  dean  otherwise  than  as  a 
canon  residentiary ;  and  that  the  holding  of  a  prebend  is  not  nor  shall  be 
necessary  to  the  holding  of  either  of  the  residentiary  canonries  in  the  cathe- 
dral church  of  Samt  Paul  in  London  which  are  in  the  durect  patronage  of 
her  majesty." 

Sect  6.  **  That  the  provisions  of  the  secondly  recited  act  and  of  this  act,  CommiMion- 
by  virtue  of  which  any  lands,  tithes,  or  other  hereditaments,  endowments,  or  *^  ^^  b"v« 
emoluments  belonsing  to  any  dignify,  prebend,  or  office,  in  any  cathedral  or  ITdHiy '^a?' 
collegiate  church,  have  accrued  to  and  become  vested  in,  or  may  accrue  to  or  iiflcd  Pr«- 
become  vested  in,  the  said  ecclesiastical  commissioners,  do  and  shall  be  con-  sa^TiSL 
Btmed  to  extend  to  and  include  all  lands  and  tenement^  (eiotpt  aiij  *~ —       ^ 
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within  the  precincts  of  such  church  belonging  to  any  eanomy  or  umaUy 
held  and  enjoyed  therewith,  or  any  small  portion  of  land  situate  within  tbs 
limits  and  precincts  of  any  cathedral  or  coll^ate  church,  or  in  the  vidnitf 
of  any  residence  house,  which,  under  the  provisions  of  the  seccmdly  xedtcd 
act,  may  be  reserved  to  such  church,  or  permanently  annexed  to  any  les- 
dentiary  house  by  the  authority  in  the  same  act  provided),  tithes  or  other 
hereditaments,  endowments,  and  emoluments,  of  what  nature  or  kind  soever, 
which,  if  the  said  secondly  recited  act  had  not  been  passed,  any  snccesior  to 
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such  dignity,  prebend,  or  office  would  have  been  entitled  to  possess  or  recsive 
if  dulv  qualified  in  all  respects  according  to  the  statutes  and  uaiges  of  hii 
church  to  possess  or  receive  the  same,  and  if  qualified  and  ready  at  all  timss 
personally  and  duly  to  perform  all  the  duties  and  services  of  audi  his  pm- 
bend,  dignity,  or  omce. 

Sect  7.  '*  That  all  the  provisions  in  the  said  secondly  recited  act  and  in 
this  act  contained  relating  to  lands,  tiihes,  or  other  heremtaments  or  endow- 
ments belonging  to  pre^nds  not  residentiary,  shall  apply  also  to  all  laadi^ 
tithes,  and  other  hereditaments  and  endowments  belonging  to  the  respectife 
offices  of  sacrist,  custos,  and  hospitaller  in  any  cathedral  or  collegiate  dmrdi, 
or  enjoyed  by  the  holders  thereof  in  right  of  such  offices,  as  fiillv  and  effixta- 
ally  as  if  such  offices  had  been  express^  named  as  subject  to  such  provisions.'* 

Sect.  8.  "  That  so  much  of  the  secondly  recited  act  as  relates  to  the  i^ 
plication  of  certain  monies  therein  specified  towards  making  a  better  pro- 
vision for  the  cure  of  souls  in  the  respective  parishes  of  Saint  Maigaret  and 
Saint  John,  Westminster,  shall  be  repealed;  and  that  it  shall  be  lawfiilto 
apply  such  monies  towards  making  such  better  provision  in  such  mannsr  si 
by  the  authority  in  the  same  act  provided  shall  be  deemed  beat  for  the  sp- 
ntual  interests  of  the  said  narishes  respectively ;  provided  that  sndi  mooMi 
shall  be  exclusively  appliea  within  the  respective  parishes  with  which  the 
canonries  in  the  coU^iate  church  of  Saint  Peter  Westminster  are  connerlid, 
and  from  the  proceeds  of  which  they  respectively  accrue ;  and  that  with 
respect  to  the  parish  of  Saint  John,  it  shall  also  be  lawfiil,  by  the  like  aniAs- 
rity,  in  the  same  manner,  to  apply  so  much  of  the  moniea  paid  over  to  the 
ecclesiastical  commissioners  for  England,  or  to  their  account,  by  the  tuanirw 
of  the  governors  of  the  bounty  oi  Queen  Anne,  under  the  provisions  of  the 
same  act,  as  came  to  his  hands  by  reason  of  the  temporary  suspenaioo  of  the 
canonry  in  the  said  church,  to  which  is  now  annexed  the  rectory  of  the  ssii 
parish  of  Saint  John,  together  with  any  interest  which  niay  have  aocmed 
thereon." 

Sect.  9.  "  That  notwithstanding  any  thing  in  the  said  secondly  redtsd  set 
contained,  it  shall  be  lawful  by  the  authority  in  the  same  act  proTided,  wSk 
the  consent  of  the  bishop  of  any  diocese,  and  of  the  patron  of  any  hencfiee 
within  the  limits  of  any  archdeaconry  in  such  diocese,  to  endow  such  arch- 
deaconry, by  the  annexation  thereto  of  such  benefice,  such  annexatioa  to 
take  efiiect  immediately  if  the  benefice  be  vacant  at  the  time  of  auch  endov^ 
nient,  or  otherwise  upon  tlie  then  next  vacancy  thereof;  and  every  bene&ee 
so  annexed,  and  every  future  holder  thereof,  shall  be  subject  to  all  the  pro- 
visions of  an  act  passed  in  the  second  year  of  her  present  Majeafy*s  imgi, 
intituled  '  An  Act  to  abridge  the  holding  of  Benences  in  liurality,  and  to 
make  better  Provision  for  the  Residence  of  the  Clergy :'  provided  always,  diet 
no  such  annexation  shall  take  efiect  as  to  any  archdeacon  in  poasassioo  st 
the  passing  of  this  act,  without  his  consent;  and  in  default  of  auch  censeat 
at  the  time  when  any  benefice  would  otherwise  so  as  aforesaid  beoonie  an- 
nexed, or  until  such  consent  be  g^ven,  durine  the  incnmbency  of  aoch  arch- 
deacon, the  income  and  emoluments  of  such  benefice  shall,  after  dtee  pro- 
vision diereout  being  made  for  the  cure  of  souls  in  the  parish  or  diatriet  of 
such  benefice,  be  applied,  by  the  like  authority,  either  in  improving  dK 
existing  house  and  buildings,'  or  in  providing;  a  new  houae  of  resadoiea  ht 
such  oenefice,  or  in  improving  or  augmentmg  the  glebe  bdongiqg  disrslo^ 
or  if  no  such  improvement  or  augmentatbn  be  demed  tmodmuyt  thn  ht 
ihe  heno&t  oi  vev^  ^gMn  benefice  or  benefices  widdn  flie  mat 
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Sect  10.  "  And  whereas  it  is  by  the  thirdly  recited  act  provided,  that  no-  The  Fro- 
thing thereinbefore  contained  shall  be  construed  to  prevent  any  archdeacon  V*^^  yj 
from  holding,  together  with  his  archdeaconry,  two  benefices,  under  the  limita-  «.  loo.  u  to 
tions  in  the  said  act  mentioned  with  respect  to  distance,  joint  yearly  value,  Arehdearont 
and  population,  and  one  of  which  benefices  shall  be  situate  within  the  diocese  fienincJrto 
of  which  his  archdeaconry  forms  a  part,  or  one  catliedral  preferment  in  any  extend  to* 
cathedral  or  collegiate  church  of  the  diocese  of  which  his  archdeaconry  forms  Pecnlisn. 
a  part,  and  one  benefice  situate  within  such  diocese :  And  whereas  doubts 
are  entertained  whether  the  said  provision  includes  benefices  of  peculiar  or 
exempt  jurisdiction,  and  it  is  expedient  that  such  doubts  should  be  removed; 
be  it  therefore  enacted,  that  the  said  provision  shall  extend  and  apply  to 
benefices  locally  situate  within  the  diocese  of  which  any  such  archdeaconry 
shall  form  a  part,  although  the  same  may  not  be  subject  to  the  jurisdiction 
of  the  bishop  of  such  diocese/' 

Sect.  11.  *<  That  any  canonry  or  portion  of  the  income  of  a  canonry  or  EndowmeDt 
benefice  annexed  to  any  archdeaconry  under  the  provisions  of  the  secondly  JJJfgJ^^'iJjJm 
recited  act  or  this  act  may  at  any  time,  upon  the  representation  of  the  bishop  one  Archdea- 
of  the  diocese,  and  by  the  authority  in  the  said  secondly  recited  act  providea,  conry,  and 
be  disannexed  from  such  archdeaconry  on  the  vacancy  thereof,  and  annexed  ^Qofber.  '^ 
to  any  other  archdeaconry  in  the  same  diocese." 

Sect.  12.  '*  That  so  much  of  the  said  secondly  recited  act  as  relates  to  the  Farther  Fro- 
archdeacon  of  Nottingham  and  to  the  parish  of  Southwell  shall  be  repealed ;  gi^,"' ^^^ 
and  that  the  Bishop  of  Lincoln,  and  not  the  Archbishop  of  York,  shall  from  [^cbweii. 
henceforth  be  the  visitor  of  the  collegiate  church  of  Southwell,  and  shall  3  &  4  Vict, 
enjoy  all  powers  now  vested  in  the  said  archbishop  as  such  visitor;  and  that,  ^,^4^'.  *** 
notwithstanding  any  thing  in  the  said  secondly  recited  act  contained,  no  ap- 
pointment shsM  be  made  to  any  canonry  or  prebend  in  the  said  coUegiate 
church,  but  that  so  soon  as  every  person  who  was  a  member  of  the  chapter 
thereof  at  the  passing  of  the  same  act  shidl  have  ceased  to  be  such  member, 
all  lands  and  tenements,  tithes,  and  other  hereditaments  belonging  to  the 
said  church  or  the  chapter  thereof,  except  any  right  of  patronage,  shall, 
without  any  conveyance  or  assurance  in  the  law  other  than  the  provisions  of 
this  act,  accrue  to  and  be  vested  in  the  ecclesiastical  commissioners  for  Eng- 
land, and  their  successors,  for  the  purposes  of  the  secondly  recited  act  and 
of  this  act ;  and  that  out  of  the  lands,  tenements,  tithes,  and  other  here- 
ditaments and  endowments  which  shall  so  accrue  to  the  said  commissioners, 
or  the  proceeds  thereof,  competent  provision  shall  be  made,  by  the  authority 
in  the  said  secondly  recited  act  provided,  and  in  such  manner  as  shall  be 
by  such  authority  deemed  expedient,  for  the  services  of  the  said  church  of 
Southwell,  and  for  the  maintenance  and  reparation  of  the  fabric  of  the 
said  church,  and  for  any  minor  canon  or  officer  thereof;  and  that  the 
patronage  of  all  benefices  with  cure  of  souls  possessed  by  the  said  chapter 
shall  be  transferred  to  and  vested  partly  in  the  Bishop  of  Ripon  and 
partly  in  the  Bishop  of  Manchester,  subject  to  the  same  provisions  as  are 
m  the  said  secondly  recited  act  contained  with  respect  to  benefices  in  the 
patronage  of  the  prebendaries  of  the  said  collegiate  church ;  and  that  so 
soon  as  conveniently  may  be,  and  by  the  like  authority,  and  out  of  the  same 
lands,  tenements,  tithes,  or  other  hereditaments  or  endowments,  or  the  pro- 
ceeds thereof,  or  out  of  any  other  lands,  tithes,  or  other  hereditaments  or 
endowments  now  or  in  the  meantime  vested  in  the  said  commissioners,  or 
any  emoluments  already  accrued  or  hereafter  accruing  to  them  in  respect  of 
the  canonries  or  prebends  of  the  said  church,  provision  shall  be  made  for  the 
spiritual  care  of  the  said  parish  of  SouthweU,  and  for  the  competent  en- 
dowment of  ministers  in  tne  several  parishes  within  the  deanery  of  South- 
weU, wherein  any  of  such  lands,  tenements,  tithes,  and  hereditaments  are 
respectively  situate  or  arise ;  and  the  vicarage  of  Southwell  shall  be  endowed 
witn  such  portion  of  the  tithes  of  the  parish  of  Southwell,  or  with  such  othez 
provision,  as  by  the  Uke  authority  may  be  determined  on,  and  may  be  con- 
stituted a  rectory  with  cure  of  souls ;  and  that  on  the  then  next  avoidance 
fliereof  the  Archdeacon  of  Notdogham  for  the  time  being  shall  become 
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ipsojacto  rector  of  the  said  rectory,  and  the  said  rectory  shall  theooeferth 
be  permanently  annexed  to  the  archdeaconry  of  Nottingham:  ptoYided 
always,  that  the  said  rectory  of  Southwell  and  the  incumbent  thereof  ihiD 
continue  subject  to  all  the  provisions  of  the  thirdly  recited  act  pMsed  in  the 
second  year  of  her  present  Majesty's  reign." 
Darfaam  Sect.  13.  "  And  whereas  inconvenience  arises  from  the  mode  in  wfaidi 

TrostB."**'      certain  property  is  now  held  partly  by  the  bishop  and  partly  by  the  dean  and 
s  &  4  Vict,     chapter  of  Durham  in  trust  for  the  university  of  Durham;  oe  it  enacted 
c  113,  t.  37.    i\^Qi  \i  g])a]i  ]yQ  lawful,  by  the  authority  in  the  said  secondly  recited  act  «o- 
vided,  with  the  consent  of  the  said  university,  and  also  of  the  said  biuop 
or  of  the  said  dean  and  chapter,  as  the  case  may  be,  to  make  any  snefa 
arrangements  as  may  be  deemed  fit  by  the  like  authority  for  Tsrying^  trans- 
ferring, or  annulling  any  of  the  trusts  upon  which  any  monies  or  securidn 
for  money,  or  any  lands,  tenements,  tithes,  or  other  hereditaments,  are  now 
held  for  the  benefit  of  the  said  university,  and  for  transferring  and  veitiii^ 
such  monies,  securities  for  money,  lan&,  tenements,  tithes,  or  other  here- 
ditaments, or  any  part  thereof,  in  such  other  manner  and  in  such  odber  pe^ 
sons  or  body  corporate  as  may  be  deemed  by  the  like  authority  most  benenoal 
to  the  said  university ;  and  tnat  the  said  university  of  Durham  may,  by  the 
name  of  *  The  Warden,  Masters,  and  Scholars  of  the  University  of  Darham,' 
take  and  purchase  and  hold  lands,  tenements,  tithes,  and  other  heredita- 
ments to  tnem  and  their  successors,  the  statutes  of  mortmain  or  any  othff 
act  or  acts  to  the  contrary  notwithstanding;  and  that,  when  the  lands^  tene- 
ments, tithes,  or  other  hereditaments,  monies  or  securities  for  money,  or  any 
part  thereof,  now  held  by  the  said  bishop  or  by  the  said  dean  and  chiqpteris 
trust  for  the  said  university,  shall  be  vested,  by  the  authority  aforesaid,  ia 
the  said  warden,  masters,  and  scholars,  they  sludl  have  and  enjoy  aU  the 
powers  of  sale,  of  purchase,  of  holding  in  mortmain,  of  leaaing,  of  mani^ 
ment,  of  applying  the  principal  monies,  and  the  rents,  dividends,  and  intcrai 
thereof,  or  of  such  part  thereof  as  shall  be  vested  in  them,  in  as  foil  sod 
ample  manner  as  the  said  dean  and  chapter  now  have  and  enjoy  the  ssme 
powers  by  virtue  of  an  act  passed  in  the  third  year  of  the  reign  of  his  kte 
s«e3  Will.  4,  majesty,  intituled  '  An  Act  to  enable  the  Dean  and  Chapter  of  Durham  to 
c<  10'  appropriate  Part  of  the  Property  of  their  Church  to  the  Establiahment  of  t 

(Private.)  University  in  connexion  therewith  for  the  Advancement  of  Learning;'  aod 
that  it  shall  be  lawful  for  all  bodies  corporate,  aggregate,  or  ade,  and  sU 
other  incapacitated  persons  named  in  the  said  act,  to  sell  and  convey  to  the 
said  warden,  master,  and  scholars,  and  their  successors,  all  such  lands,  tene- 
ments, and  hereditaments  as  by  the  said  act  they  are  enabled  to  sell  sad 
convey  to  the  said  dean  and  chapter,  and  in  such  manner  and  by  such  coa* 
veyances  and  assurances  as  in  the  said  act  are  mentioned ;  and  that  it  shell 
be  lawful  for  the  said  warden,  masters,  and  scholars  to  apply  the  building 
fund  to  the  payment  of  expenses  already  incurred  by  the  saia  university  ia 
erecting  and  completing,  altering,  repairing,  or  improving  any  building  ftr 
the  use  of  the  said  university,  or  for  the  use  of  any  person  or  persons  ki 
whom  the  said  university  was  or  is  bound  to  pronde  any  office  or  building 
under  an  order  of  her  Majesty  in  council,  hearing  date  the  nineteenth  da^ 
of  July,  one  thousand  eight  hundred  and  thirty-seven,  relating  to  the  caetk 
of  Durham,  and  to  the  erection  and  completion,  alteration,  reparatiao,  or 
improvement  of  any  building  erected  or  to  be  erected,  not  only  on  land  now 
vested  in  the  said  dean  and  chapter,  but  also  on  land  now  vested  in  the  eaad 
bishop  in  trust  for  the  said  university,  or  on  land  to  be  hereafter  acquired  I7 
the  said  warden,  masters,  and  scholars  for  any  of  the  foregoing  uses ;  and 
that  it  shall  be  lawful,  by  the  like  authority,  with  the  consent  of  the  ssid 
university,  and  also  of  the  said  bbhop  and  of  the  said  dean  and  chapter,  to 
transfer  to  the  said  warden,  masters,  and  scholars  the  whole  or  any  part  of 
the  powers  relating  to  the  government  of  the  said  university,  and  me  order 
and  discipline  to  be  observed  therein  which  are  now  vested  by  the  Issl- 
mentioned  act  in  the  said  dean  and  chapter." 
Si.  David's,  -  ^^^  ^^*  **  '^^^  ^  much  of  the  said  secondly  recited  act  as  relates  to  the 
Uaodaff,  sod  divittou  «n^  a^^ca)ctf9nk  oil  ^^  «&a>axs%^T^rate  revenuei  of  the  diaplai  of 
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the  cathedral  churches  of  Saint  David  and  LlandafT  respectively,  and  to  the  Brecon  Re- 
application  of  the  endowments  belonging  to  the  prebends  in  the  collegiate  p^*"^ 
cnurch  of  Brecon,  shall  be  and  the  same  is  hereby  repealed."  reMsied's  * 

Sect.  15.  "That,  notwithstanding  any  thing  in  the  secondly  recited  act  4Vict.c.ii8, 
contained,  any  minor  canon  in  any  cathedral  or  collegiate  church  may  take  xm^meou 
and  hold,  together  with  his  minor  canonry,  any  benefice  which  is  within  the  reUiing  to 
distance  prescribed  by  the  said  act ;  and  that  in  every  case  in  which  any  dean  J'l??'yf  ""• 
before  the  passing  of  the  same  act  enjoyed  a  risht,  as  such  dean,  to  appoint  ^^  ^^^ 
any  minor  canon,  nothing  therein  contained  shaU  be  construed  to  deprive  him  gg.  44  45  40. 
or  his  successors  thereof;  and  that,  in  the  construction  of  the  same  act  and  g  ^' 
of  this  act,  the  term  '  minor  canon'  shall  not  be  construed  to  extend  to  or 
include  any  other  than  a  spiritual  person." 

Sect  16.  "That  in  every  cathedral  church  in  which  any  canonry  or  u^joHty  or 
canonries  is  or  are  or  shall  be  suspended,  a  majority  of  the  existing  members  Memben  to 
of  chapter,  including  or  not  including  the  dean,  according  as  his  presence  ciuiptn-?  * 
may  or  may  not  be  by  law  required,  snail  at  all  times  be  a  sufficient  number  3*4  Vict, 
of  canons  for  constituting  a  chapter."  ^  ^'*»  ••  *^* 

Sect  17.  "  That  so  much  of  the  secondly  recited  act  as  relates  to  the  Sloecare 
piurchase,  by  the  ecclesiastical  commissioners  for  England,  of  ecclesiastical  p^*^p][!! 
rectories  without  cure  of  souls,  shall  be  construed  to  extend  and  apply  to  any  tronase. 
ecclesiastical  rectory  which  shall  by  the  archbishop  of  the  province  and  the  ^  *  <  ^^t 
bishop  of  the  diocese  be  certified  to  be,  and  shall  by  the  said  commissioners  ^'      '  **  ^' 
be  deemed  to  be,  an  ecclesiastical  rectory  without  cure  of  souls,  although 
there  shall  be  no  vicarage  endowed  or  perpetual  curacy  belonging  thereto  or 
connected  therewith ;  provided  that  when  any  such  ecclesiastical  rectoiy  pur- 
chased by  the  said  commissioners  shall  have  become  suppressed  under  the 
provisions  of  the  same  act,  the  whole,  if  it  be  deemed  necessary,  or  such  part 
as  shall  be  deemed  necessary  by  the  said  commissioners,  of  the  lands,  titnes, 
or  other  endowments  belonging  to  such  rectory,  and  of  the  proceeds  thereof, 
shall,  by  the  authority  in  the  same  act  provided,  be  set  apart  and  applied 
towards  the  spiritual  care  of  the  population  of  the  parish  or  district  in  which 
such  lands,  tithes,  or  other  endowments  are  situate  or  accrue,  in  such  manner 
as  by  the  like  authority  shall  be  deemed  expedient." 

Sect.  18.  "  That  the  provisions  of  the  secondly  recited  act  relating  to  the  DUpoMl  or 
disposal  of  residence  houses,  and  houses  attached  to  any  dignity,  prebend,  or  Rettdenee 
office  in  the  precincts  of  the  respective  cathedral  and  collegiate  churches,  and  a  A^Tvict. 
also  so  much  of  an  act  passed  in  the  second  year  of  the  reign  of  his  late  majesty  c  lis,  s.  58 ; 
as  annexes  to  the  arcndeaconry  of  Durham  the  house  of  residence  therein  *  ^0 /Mp"-*  *' 
mentioned,  shall  be  repealed ;  and  that  the  dean  and  chapter  of  any  cathedral  ^         '^ 
or  collegiate  church,  with  the  consent  of  their  viiitor,  may  from  time  to  time 
sanction   and  confirm  the  exchange  of  houses  of  residence,  or  of  houses 
attached  to  any  dignities,  offices,  or  prebends  in  the  precincts  of  such  church, 
among  the  canons  of  such  church,  or  may  make  any  such  arrangement  to 
take  efiect  at  any  fiiture  time,  or  may  assign  any  one  of  such  houses  being 
vacant  to  any  canon  willing  to  accept  the  same  in  lieu  of  the  house  theretofore 
occupied  by  him,  and  thereupon  any  house  no  longer  required  by  any  canon 
may  by  the  said  dean  and  chapter  be  disposed  of,  in  such  way  as  they  shall 
deem  fit,  with  the  consent  of  their  visitor,  and  of  the  ecclesiastical  commis- 
sioners for  England,  signified  under  their  common  seal;  provided  that  all 
acts,  matters,  and  things  relating  to  any  such  house  already  done  under  the 
last-mentioned  provisions  of  the  said  secondly  recited  act  shall  be  valid  and 
efiectual  to  all  intents  and  purposes." 

Sect  19.  "  That  the  provisions  of  the  secondly  recited  act  which  purport  Corrcctioii  of 
to  relate  to  the  endowments  belon^ng  to  the  suspended  prebends  in  the  ca-  Errw  rt* 
thedral  church  of  Lichfield  were  mtended  to  apply  and  do  apply  to  all  the  *i^**H  En- 
lands  and  tenements,  tithes,  and  other  hereditaments  and  endowments,  which  bctoogiBK  to 
are  or  are  to  be  vested  in  the  sdd  ecclesiastical  commissioners,  by  or  under  I<idifl«M 
the  provisions  of  the  said  act,  by  reason  of  the  vacancy  of  any  canon  reiideii-  JjJ^JtfK 
tiary,  or  of  any  prebend,  dignity,  or  office  not  reiidentiaiy,  in  ||it  fltt^J^IISi 
church." 
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Sect  20.  '*  That,  notwithstanding  any  thing  in  the  tecondlr  redted  act 
contained  relating  to  the  payment  of  fixed  annual  auma  by  eertam  dMOS  and 
canons,  and  the  payment  of  other  annual  sums  to  certain  aeana  and  chapters 
therein  respectively  named  or  referred  to,  or  relating  to  the  transfer  ol  psiti 
of  the  lands,  tithes,  or  other  hereditaments  therein  specified  to  tlw  chapten 
of  York,  Chichester,  Exeter,  Hereford,  Lichfield,  Saliaouiyy  and  Wells  respec- 
tively, for  the  purposes  therein  respectively  specified,  it  shall  be  lawfiil,  by 
the  authority  in  the  same  act  proviaed,  to  carry  such  parpoaes  or  any  of  tbem 
into  effect  by  any  mode  of  payment,  contribution,  augmentation,  or  endow- 
ment which  may  be  deemed  fit,  as  well  as  by  the  modes  in  the  said  act  spe- 
cified ;  and  that  the  scale  of  payments  and  receipts  may  from  time  to  time  in  snj 
case  be  revised,  and  if  need  be,  varied  by  the  like  authority,  so  as  to  preserr e, 
as  nearly  as  may  be,  the  intended  average  annual  incomea  respectively,  but 
not  so  as  to  affect  any  dean  or  canon  in  possession  at  the  time  of  making  any 
such  variation." 

Sect.  21.  *'  That  the  provisions  of  the  secondly  recited  act  relating  to  tk 
sale,  transfer,  or  excliange  of  any  lands,  tithes,  or  other  hereditaments,  the 
purchase  of  other  lands,  tithes,  or  other  hereditaments  in  lieu  thereof  or  the 
substitution  of  any  lands,  tithes,  or  other  hereditaments  for  any  money  psf 
ment,  do  and  shall  extend  to  authorize  the  substitution  of  any  money  uKh 
ment  for  any  lands,  tithes,  or  other  hereditaments,  and  do  and  ahall  incunt 
and  apply  to  all  lands,  tithes,  or  other  hereditaments  in  the  posse ssiia  or 
enjoyment  of  any  dean,  canon,  prebendary,  or  other  dignitary  or  officer  of 
any  cathedral  or  collegiate  church,  or  in  the  possession  of  the  ecclesiastial 
commissioners  for  England ;  and  the  consent  in  writing  under  the  hand  oaljr 
of  any  such  dean,  canon,  prebendary,  or  other  dignitary  or  officer,  shall  be 
deemed  to  be  a  consent  within  the  meaning  of  the  said  act" 

Sect.  22.  "  That  it  is  and  shall  be  competnt  to  the  authority  in  the  fint 
recited  act  provided  to  make  arrangements,  under  and  according  to  the  [no- 
visions  of  tne  said  act,  for  improving  the  value  or  making  a  better  proriiifla 
for  the  spiritual  duties  of  ill-endowed  parishes  or  districts  by  means  of  die 
exchange  of  advowsons,  or  other  alterations  in  the  exercise  of  patronage,  not- 
withstanding that  such  advowsons,  or  any  or  either  of  them,  or  such  patron- 
age, shall  be  vested  in  or  belong  to  any  ecclesiastical  corporation  aggregste 
or  sole.*' 

Sect.  23.  "  That  whenever  it  shall  be  made  to  appear  to  the  ecclesiasticsl 
commissioners  for  England  that  it  would  be  expedient  to  make  an  exchange 
of  an  advowson,  or  of  any  right  of  patronage,  for  any  other  advowson  or 
right  of  patronage,  with  a  view  to  proceedings  being  taken  for  the  union  of 
two  or  more  benefices  under  the  provisions  of  the  saioact  passed  in  the  second 
year  of  her  present  Majesty's  reign,  it  shall  be  lawful  for  the  said  comnii- 
sioners,  with  the  consent  of  the  patron  or  patrons  of  every  such  advowson  or 
right  or  patronage,  and  also,  in  case  any  such  advowson  or  right  of  patronsge 
shall  be  vested  in  or  belong  to  any  ecclesiastical  corporation  aggregate  or 
sole,  with  the  consent  of  the  bishop  of  the  diocese,  or  in  the  case  of  beneficei 
lying  in  more  than  one  diocese  then  with  the  consent  of  the  bishop  of  each 
mocese,  and  where  a  bishop  shall  be  himself  one  of  the  patrons  with  the  con- 
sent of  the  archbishop  of  the  province,  to  certify  the  same  to  such  archbishop: 
and  that  thereupon,  if  the  said  archbishop  shall  think  fit,  proceedings  mtj 
be  taken,  under  and  in  pursuance  of  the  provisions  of  the  said  laat-mentioocd 
act,  for  effecting  the  union  of  such  benefices;  and  the  said  archbishc^  at  the 
same  time  that  he  shall  certify  to  her  Majesty  in  council  the  inquiry  and 
consent  referred  to  in  the  same  act,  shall  transmit  such  certificate  of  the  ssid 
commissioners  to  her  Majesty  in  council,  together  with  on  abstract  of  the  title 
to  any  advowson  or  rieht  of  patronage  mentioned  in  the  certificate  of  the  said 
commissioners,  other  than  advowsons  or  rights  of  patronage  belonging  to  any 
such  ecclesiastical  corporation  as  aforesaid,  and  the  opinion  of  counsel  on 
such  title ;  and  that  thereupon  it  shall  be  lawful  for  her  Majesty  iu  council 
in  any  order  for  such  licence  made  and  issued  under  the  provitiona  of  the 
tame  act,  lo  ox^^t  ^^Xi  ^ra^O^  ct.<(iVv«cv%<&  as  aforesaid  shall  take  ^fect ;  and 
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upon  such  order  being  made  and  registered  pursuant  to  the  said  act  the  said 
exchange  shall  be  vdid  and  effectual,  without  any  other  assurance  in  the 
law,  and  notwithstanding  that  the  advowsons  or  rights  of  patronage,  or  any 
or  either  of  them,  exchanged  by  virtue  of  the  said  order,  were  or  was  pre- 
viously thereto  vested  in  or  belonged  to  any  such  ecclesiastical  corporation  as 
aforesaid;  and  the  respective  exchangees,  their  heirs,  appointees,  successors, 
and  assigns,  shall  thenceforth  stand  seised  of  the  advowsons  or  rights  of  pa- 
tronage so  taken  in  exchange,  in  the  same  manner,  to  all  intents  and  pur- 
poses, and  subject  to  the  same  trusts,  powers,  limitations,  charges,  and  incum- 
brances (if  any),  as  the  advowsons  or  rights  of  patronage  by  them  given  in 
exchange  were  respectively  held  and  were  subject" 

Sect.  24.  '*  That  all  the  provisions  relating  to  the  consent  of  patrons  of  Conient  or 
benefices,  contained  in  the  thirdly  recited  act  passed  in  the  second  year  of  f**["*"J  ***^^ 
the  reign  of  her  present  Majesty,  shall  be  construed  to  apply  to  the  consent  iW  via!' 
of  patrons  under  the  provisions  of  the  secondly  recited  act  and  of  this  act,  as  c.  loe,  ■.  is5 
fully  and  effectually  as  if  the  same  had  been  therein  and  herein  repeated  and  ^g'^JIf  ^^°' 
enacted  respecting  the  patrons  of  benefices  affected  by  such  secondly  recited  3*4  Viet, 
act  and  this  act.*'  ^  J- iJJ  JJ  t'» 

Sect  25.  "  And  be  it  enacted,  subject  to  the  provisions  of  the  said  se-  i^vuion  or 
condly  recited  act  with  respect  to  the  interests  of  existing  incumbents,  That  Corponts 
in  the  Queen's  free  chapel  of  St  George  within  her  Castle  of  Wmdsor,  so  wiudMrud 
soon  as  a  vacancv  shall  occur  in  the  deanery,  the  share  of  the  divisible  cor-  Lincoln, 
porate  revenues  m>m  time  to  time  payable  to  each  canon  appointed  after  the  ^  ^  |  ^^<^' 
iMtfsing  of  the  same  act,  and  to  the  ecclesiastical  commissioners  for  England  ^'      *  **    * 
m  respect  of  each  suspended  canonry,  shall  be  one  fourteenth  part  of  the 
whole  of  such  revenues,  and  the  remainder  thereof  shall  be  paid  to  the  dean ; 
and  in  the  cathedral  church  of  Lincoln,  so  soon  as  the  chapter  thereof  shall 
entirely  consist  of  a  dean  and  canons  appointed  after  the  passing  of  the  said 
leconmy  recited  act,  the  whole  divisible  corporate  revenues  shall  from  time 
to  time  be  divided  into  six  shares,  and  two  of  such  shares  shall  be  paid  to  the 
dean,  and  one  of  such  shares  shall  be  paid  to  each  canon ;  and  in  the  mean 
time  such  revenues  may  be  so  apportioned  by  the  authority  in  the  said  se- 
condly recited  act  provided  as  to  afford  just  shares  thereof  to  the  new  mem- 
bers of  chapter." 

Sect.  26.  "  That  the  provisions  of  the  secondly  recited  act  respecting  the  Aognentt- 
augmentations  of  benefices  under  the  provisions  of  an  act  passed  in  the  se-  }'^L^iJ|^4 
cond  year  of  the  reign  of  his  late  majesty  King  William  the  Fourth,  intituled  c.  45,  may   ' 
'  An  Act  to  extend  the  Provisions  of  an  Act  passed  in  the  twenty-ninth  Year  *>«  made  by 
of  the  Reign  of  bis  Majesty  King  Charles  the  Second,  intituled  *'  An  Act  for  uont's^eV 
confirming  and  perpetuating  Augmentations  made  by  Ecclesiastical  Persons  344  yi^l, 
to  small  Vicarages  and  Curacies;"  and  for  other  Purposes,'  therein  recited,  c.  113,  s.  re. 
do  and  shall  extend  and  apply  to  every  dean,  canon,  prebendary,  or  other 
dignitary  or  officer  whose  revenues  are  or  may  be  afibcted  by  any  of  the  pro- 
visions of  the  said  two  first-recited  acts  or  either  of  them,  or  of  this  act ;  and  «nd  Boiiding 
if  for  the  purpose  of  more  fully  carrying  into  effect  the  provisions  of  the  said  |^"^  ^d  for 
act  relative  to  augmentations  it  shaU  appear  to  the  said  commissioners  and  Uie  Porpoie. 
to  any  bishop  or  chapter  to  be  expedient  that  any  land  belonging  to  such 
bishop  or  chapter  adjacent  to  or  situate  within  the  distance  of  twenty  miles 
from  any  city  or  town  should  be  let  or  sold  for  purposes  of  building  or  other 
improvement,  it  shall  be  lawful  for  such  bishop  or  chapter,  as  the  case  may 
be,  with  the  consent  of  the  said  commissioners  under  tneir  common  sed,  to 
grant  any  lease  or  leases  of  such  land  for  such  period  or  periods  and  upon 
such  conditions  as  the  said  commissioners,  having  re^u'd  to  the  circumstances 
of  the  case,  shall  deem  just  and  equitable,  or,  with  the  like  consent,  to  convey 
the  said  land  in  fee  simple  for  such  price  as  shall  appear  to  the  said  commis- 
sioners to  be  the  full  value  thereof;  provided  that  the  rent  in  the  former  case, 
or  the  purchase  money  in  the  latter  case,  after  reserving  to  the  bishop  or 
chapter,  as  the  case  may  be,  an  annual  payment  equal  to  the  amount  there- 
tofore enjoyed  in  respect  of  the  land  so  let  or  sold,  shall  be  wholly  applied  to 
the  purposes  of  the  said  latt-mentioDed  act,  the  consent  of  the  said  commit- 
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sioners  being  in  all  cases  necessary  to  the  particular  application  thereof: 
Provided  also,  that  if  it  be  deemed  expedient  with  a  view  to  the  better  eflfoet- 
ing  of  such  purposes,  such  rent  or  purchase  money,  or  any  part  therec^,  may, 
with  the  like  consent,  be  at  any  time  reinvested  in  the  purcnaae  of  land." 
CommiMion.  Sect.  27.  "  That  it  shall  be  lawful  for  the  ecclesiastical  commissionen  for 
Ascoufic'f  England,  out  of  the  revenues  accruing  to  them  under  the  said  recited  acts 
respectively  or  this  act,  to  pay  and  defray  all  necessary  law  charges,  and  to 
make  any  such  allowance  for  costs,  charges,  expenses,  pains,  and  trouble  as 
to  the  said  commissioners  shall  appear  just  and  reasonable,  to  any  peisoo 
employed  by  them  in  receiving  or  paying  any  monies  accruing  to  them,  or 
in  auditing  any  accounts  relating  tnereto,  or  in  surveying,  valuing,  or  per- 
forming any  other  duty  relating  to  or  connected  with  the  possession  or  ma- 
nagement of  any  lands,  tithes,  or  other  hereditaments  v^ted  in  them  the 
said  commissioners,  or  relating  to  or  connected  with  any  other  matter  or 
thing  to  be  done  or  executed  under  the  authority  of  the  said  recited  acts^  or 
either  of  them,  or  of  this  act" 
Act  not  to  Sect.  28.  *'  That  nothing  in  this  act  contained  shall,  except  as  herdnafter 

SaFilf  AMDh  BP^i^^»  extend  or  apply  to  the  dioceses  or  cathedral  churches  of  St.  Asaph 
aucrBMOKor,  and  Bangor  or  either  of  them ;  and  that  an  act  passed  in  the  sixth  3rear  of 
Ac*  the  reign  of  his  late  majesty,  intituled  *  An  Act  for  protecting  the  Revennes 

c.%).       ^'    of  vacant  Ecclesiastical  Dignities,  Prebends,  canonries,and  Benefices  widKmt 
Cure  of  Souls,  and  for  preventing  the  Lapse  thereof,  during  the  pendinr 
Inquiries  respecting  the  Slate  of  the  Estaolished  Church  in  England  ana 
Wales,'  and  another  act  passed  in  the  seventh  year  of  the  reign  of  his  said 
6  ft  7  Will.  4,  late  majesty,  intituled  '  An  Act  for  suspending  for  one  Year  Appointmenti 
^'  ^'  to  certain  Dignities  and  Offices  in  Cathedral  and  Collegiate  ChurcneSy  and  to 

Sinecure  Rectories,'  and  such  parts  of  another  act  passed  in  the  second  yev 
1  ft  3  Vict,  of  the  reign  of  her  present  majesty,  intituled  *  An  Act  to  suspend  until  the 
«•  ^*  first  day  of  August  One  thousand  eight  hundred  and  forty  certain  Cathecbdl 

and  other  Picdesiastical  Preferments,  and  the  Operation  of  the  new  Arrange- 
ment of  Dioceses  upon  the  existing  Ecclesiastical  Courts,*  as  relate  to  Oie 
two  last-mentioned  acts,  so  far  only  as  the  same  acts  and  parts  of  an  act  apply 
to  the  said  two  last-mentioned  dioceses  and  churches,  or  either  of  them,  and 
also  the  temporary  provisions  of  the  first  herein-recited  act,  shall  reapectivdy 
continue  and  be  in  force  until  the  first  day  of  August  in  the  year  one  thousmd 
eight  hundred  and  forty-two,  and,  if  parliament  shall  be  then  sitting,  untfl 
the  end  of  the  then  session  of  parliament :  Provided  always,  that  notwith- 
standing any  thing  iu  the  same  acts,  or  any  or  either  of  them,  or  in  this  act 
contained,  it  shall  be  lawful  for  the  bishop  of  Bangor  for  the  time  beinff  to 
collate  to  any  vacant  canonry,  prebend,  dignity,  or  office  in  the  said  cathdnl 
church  of  Bangor  not  having  any  estate  or  endowinent  belonging  thereto ; 
and  also  that  any  bishop  or  archdeacon  may  hold  visitations  of  we  dogy 
within  the  limits  of  his  diocese  or  archdeaconry,  and  at  such  visitati<ma  may 
admit  churchwardens,  receive  presentments,  and  do  all  other  acts,  mattcn, 
and  things  by  custom  appertaining  to  the  visitations  of  bishops  and  arch- 
deacons  in  the  places  assigned  to  their  respective  jurisdiction  and  authority 
under  or  by  virtue  of  the  provisions  of  the  said  first  or  secondly  recited  act; 
and  any  bishop  may  consecrate  any  new  church  or  chapel  or  any  new 
burial  ground  within  his  diocese." 

onhl'lVr**".  ^^^^'  ^^'  "  ^°^  ^^^  *^®  purpose  of  removing  all  doubts  rejecting  die 
"  Lands/'*"'  meaning  of  tlie  terms  *  real  estates,*  '  lands,'  and  *  lands,  tenements,  and 
Ac.  hereditaments,'  be  it  declared  and  enacted.  That  the  said  tenna,  wherem 

they  occur,  either  in  the  recital  or  in  the  enactments  of  either  iS  the  said 
recited  acts,  or  in  any  scheme,  or  any  order  of  her  Majesty  in  coundl,  pre- 
pared and  issued  under  the  authority  of  those  acts  or  either  of  them,  wall 
respectively  be  construed  to  include  and  comprehend  lands,  tithes,  tenement^ 
and  other  hereditaments,  except  any  riffht  of  ecclesiastical  patronage;  and 
that  the  said  first-mentioned  terms,  ana  also  the  term  '  lands,  tithea^  tene- 
ments, or  other  hereditaments,'  in  any  part  of  either  of  the  said  recited  ads 
or  in  this  act  or  in  any  such  scheme  or  order  in  council  contained^  ahall  be 
construed  to  a^^\7  «ci^  «sX«Gk^  \&  Vaxvik^  tithes,  tenements,  and  odMr  hot- 
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ditanients,  as  well  in  reversion  as  in  possession,  and  to  any  leasehold  interest  jj'JJJ^J^i®' 
therein ;  and  that  the  term  '  tithes'  in  either  of  the  said  acts  or  in  this  act  mntation 
contained  shall  extend  to  and  comprehend  rents-charges  allotted  or  assigned  Acuestrnded 
in  lieu  of  tithes;  and  the  ecclesiastical  commissioners  for  England  shall,  in  I^qoJJ!^"**' 
respect  of  all  lands,  tithes,  tenements,  or  other  hereditaments,  endowments, 
or  emoluments,  already  vested  or  liable  to  be  vested  in  them  by  or  under  the 
provisions  of  either  of  the  said  acts  or  of  this  act,  be  deemed  to  be  the  owners 
or  joint  owners  thereof  respectively,  as  the  case  may  be,  for  all  the  purpoMMS 
of  an  act  passed  in  the  seventh  year  of  the  reign  of  his  late  majes^  Kmg 
William  the  Fourth,  intituled  *  An  Act  for  the  Commuation  of  Ihthes  in 
England  and  Wales,'  and  of  the  several  acts  to  explain  and  amend  the  same."  s  &  7  WilL  4, 

Sect.  30.  *'  That  all  the  powers  and  authorities  vested  in  her  Majesty  in  <^*  ^i- 
council  and  in  the  ecclesiastical  commissioners  for  England  by  the  two  first-  ^^^^..^  J 
recited  acts  or  either  of  them  with  reference  to  the  matters  therein  respec-  ^  J,  and  3' 
tively  contained,  and  all  other  the  provisions  of  the  secondly  recited  act  &  4  Vicu  c. 
relating  to  schemes  and  orders  prepared,  made,  and  issued  for  the  purposes  [J^^'i^  ^^^^ 
thereof  shall  be  continued,  and  extended  and  apply  to  her  Majesty  in  council  x^t. 
and  to  the  said  commissioners,  and  to  all  schemes  and  orders  prepared,  made, 
and  issued  by  them  respectively  with  reference  to  all  matters  contained  in 
this  act,  as  fully  and  effectually  as  if  the  said  powers,  authorities,  and  other 
provisions  were  repeated  in  this  act ;  and  that  so  much  of  the  said  secondly 
recited  act  as  enacts  that  the  said  first-recited  act  and  the  said  secondly  recited 
act  shall  be  construed  as  if  they  were  one  and  the  same  act  shall  be  repealed." 

Sect  31.  **  That  this  act  may  be  amended  or  repealed  by  any  act  to  be  Act  o>«y  ^5, 
passed  in  the  present  session  of  parliament."  SMito^ 

ABSTRACT  (a)  OF  THE  ORDERS  IN  COUNCIL  (J). 

1.  Oxford  and  Saliihury  TarrUorial  Alterations, 

(Dated  5th  October,  1836.    Gazetted  on  the  7th,  Uth,  and  18tb,  and  registered 
at  Oxford  and  Salisbury  on  the  10th  of  the  same  month.) 

The  whole  county  of  Berks,  and  those  parts  of  the  county  of  Wilts  which 
are  insulated  therein,  forming  together  the  archdeaconry  of  Berks,  transferred, 
with  the  consent  of  the  respective  bishops^  fipom  the  diocese  of  Salisbury  to  that 
of  Oxford;  and 

The  right  of  appointing  the  Archdeacon  of  Berks  vested  in  the  Bishop  of 
Oxford. 

2.  Salishury,  Exeter  and  Bristol  Territorial  Alterations* 

(Dated  5th  October,  1836.  Gazetted  on  the  7th,  llthand  18th,  registered  at 
Bristol  and  Blandford  on  the  8th,  at  Salisbury  on  the  10th,  and  at  Exeter  on 
the  14th  of  the  same  month.) 

The  whole  county  of  Dorset  (except  the  parish  of  Stockland  ajler  mentioned) 
and  the  parish  of  Holwell  in  the  county  of  Somerset,  formin?  together  the 
archdeaconry  of  Dorset  in  the  diocese  of  Bristol,  and  the  parish  of  Thome- 
combe  in  the  diocese  of  Exeter,  and  in  the  county  of  Devon,  but  insulated  in 
the  county  of  Dorset,  transferred  from  the  dioceses  of  Bristol  and  Exeter 
respectively  to  the  diocese  of  Salisbury,  with  the  consent  of  the  Bishops  of 
Exeter  and  Salisburyj  and  the  said  parish  of  Thomeycombe  included  in  the 
archdeaconry  of  Dorset  and  deanry  of  Bridport. 

The  said  j^sh  of  Stockland  in  the  diocese  of  Bristol,  and  in  the  county  of 
Dorset,  but  msulated  in  the  county  of  Devon,  transferred  from  the  diocese  of 
Bristol  to  that  of  Exeter,  with  the  consent  of  the  bishop,  and  included  in  the 
archdeaconry  of  Exeter,  and  deanry  of  Honiton ;  and 

(a)  llib  abstract  was  drawn  up  by  registered,  became  law  only  upon  the  day 

C.  K.  Murray.  Ksq.,  Secretary  to  the  on  which  the  registry  was  completed ;  but 

Ecclesiastical  Commissioners,  for  whose  all  the  others  having  been  registered  ui 

kind  permission  to  inseit  in  this  work  I  the  first  instance,  became  law  imroe- 

am  much  obliged.  diately  upon    their  publication  in  the 

(6)  The  four  fitst  Orders  in  Council  Gazette, 
having  been  gazetted  before  they  were 


730  flppenHfj:  IF. 

Ordm  in  Thd  right  of  appointing  the  Archdeacon  of  Dorset  vested  in  the  Kahop  of 

^^"^         Salisbury. 

3.  Gloucester  and  Bristol  Union. 

(Dated  5th  October,  1836.    Gazetted  on  the  7th,  11th  aod  18th,  and  registered  at 
Brittol,  Blandfoid  aod  Gloucester,  on  the  8th  of  the  same  month.) 

The  \?hole  diocese  of  Bristol,  except  the  archdeaconry  of  Doivet,  united  to 
the  diocese  of  Gloucester  and  named  the  diocese  of  Gloucester  and  Bristol. 

The  sees  also  united,  and  the  Bishop  of  Gloucester  created  bishop,  ipso 
facto, — to  be  possessed  of  all  the  property,  revenues,  advowsons,  and  patron- 
age belonging  to  the  see  of  Bristol — created  a  body  corporate  by  the  name 
of  the  Bishop  of  Gloucester  and  Bristol, — to  occupy  the  same  seat  in  the 
cathedral,  and  exercise  the  same  authority  over  the  dean  and  chapter,  at 
former  Bishops  of  Bristol, — exempted  from  payment  of  first  fruits  and  aU 
fees  and  expenses  in  respect  of  his  so  becoming  Bishop  of  Gloucester  and 
Bristol.  On  the  first  avoidance  of  the  see  the  warrant  for  the  election  of  a 
bishop  to  be  issued  to  the  chapter  of  Bristol,  and  afterwards  alternately  to  die 
chapter  of  Bristol  and  that  of  Gloucester.  Episcopal  acts  requiring  confix 
mation  by  the  dean  and  chapter  to  be  confirmed  by  the  dean  and  chiqpter  to 
whom  the  right  would  have  oelonged  if  the  sees  had  not  been  united. 

The  deanry  of  the  Forest  in  the  diocese  of  Gloucester,  but  within  the 
archdeaconry  of  Hereford,  transferred  to  the  archdeaconry  of  GkHicester; 
and  the  deanries  of  Bristol,  Cirencester,  Fairford,  and  Hawkesbury  in  the 
archdeaconry  of  Gloucester,  separated  therefrom,  and  together  with  all 
parishes  within  the  city  of  Bristol,  which  latter  are  to  be  included  in  the 
deanry  of  Bristol,  constituted  the  new  archdeaconry  of  Bristol,  and  the  right 
of  appointing  the  archdeacon  thereof  vested  in  the  Bishop  of  Gloncester  and 
Bristol. 

The  site  of  the  episcopal  palace  at  Bristol  to  be  sold,  and  the  proceeds,  to- 
gether with  the  sum  lately  recovered  as  damages  for  ii^ury  done  to  the  said 
palace,  transferred  to  the  Ecclesiastical  Commissioners  for  England,  and  to 
oe  applied  towards  tlie  purchase  or  erection  of  a  second  episcopal  residence 
at  or  near  Bristol. 

4.  Ripon  Bishopric  Foutidation, 

(Dated  5lh  October,  1836.  Gazetted  on  the  7th,  lllh  and  18th,  and  registered  at 
York  on  the  8th,  Ripon  on  the  1 1th,  and  at  Chester  on  the  iSth  of  the  same 
month.) 

The  collegiate  church  of  Ripon  constituted  a  cathedral  church,  and  the 
seat  of  a  bishop,  within  tlie  province  of  York.  The  dean  and  prebendariei 
styled  dean  and  canons,  and  to  be  the  dean  and  chapter,  subject  to  such 
future  orders  and  regulations  as  may  be  made  by  competent  authority. 

The  town  and  borough  of  Ripon,  and  all  such  parts  of  the  deanries  of  the 
Ainsty  and  Pontefract,  in  the  archdeaconrvi  county  and  diocese  of  York,  as 
adjoin  to  the  western  boundaries  of  the  liberty  of  the  Ainsty,  and  of  the 
wf4>entakes  of  Barkston  Ash,  Osgoldcross,  and  Staincross  respectively,  and 
all  that  part  of  the  county  of  York  which  is  in  the  archdeaconry  of  fiLiehmood 
and  diocese  of  Chester,  and  the  whole  parish  of  Aldborough  in  the  coanty  of 
York,  with  the  consent  of  the  Archbishop  of  York  and  Bishop  of  Chester,  con- 
stituted the  new  diocese  of  Ripon ;  and  the  person  who  should  be  dnlj 
elected  by  the  said  dean  and  chapter  to  be  the  bishop  thereof  and  invested 
with  the  same  rights  and  privileges  as  the  bishops  of  England  and  Wales, 
and  to  be  subject  to  the  metropolitan  jurisdiction  of  the  Archbishop  of  York. 
The  said  Bishop  of  Ripon  to  be  a  body  corporate,  and  the  said  collcviate 
church  to  be  his  cathedral  with  the  privileges  of  an  episcopal  seat,  ana  die 
said  bishop  to  exercise  the  like  jurisdiction  in  it  as  other  bishops  of  En^and 
and  Wales  in  their  respective  cathedrals.  Power  to  the  bishop  and  dean  and 
chapter  to  do  all  such  acts  either  jointly  or  separately  as  other  Inshops  and 
deans  and  chapters  may  do  in  the  province  of  York. 

The  diocese  of  Ripon  to  be  divided  into  the  archdeaconries  of  Riehmond 
and  CtaveTi\  lihetorccv«t  \n  ^^xisaX^^  ^<^  deanries  of  Richm^d»  Catteriek, 
and  Boto>^^W<^<^)  w^^  v^xs^Ocl^I  ^^^^naos^  ^^.'^ii^^  Xi^aadale  as  ii  in 
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the  county  of  York ;  and  the  latter  of  the  deanries  of  Pontefract  and  Crayen.  ^'^^'^ 
The  right  of  appointing  archdeacons  to  both  archdeaconries  to  be  vested  in  Co^"*"* 
the  Bishop  of  Ripon. 

The  deanry  of  Pontefract  in  the  archdeaconry  of  Craren  to  consist  of  all 
those  parishes  and  places  within  the  respective  deanries  of  Pontefract  and 
the  Ainsty  which  will  be  within  the  diocese  of  Ripon. 

5.  York  and  Durham  Territorial  Alterations  and  Revenue  Charges, 

and  Ripon  Bishopric  Endowment. 

(Dated  22Dd  December,  1836.    Gantted  24th  and  27th  January,  and  10th 

February,  1837.) 

All  places  within  the  peculiar  jurisdiction  of  Hexhamshire  in  the  diocese  of 
York,  but  locally  situate  in  the  county  of  Northumberland  and  diocese  of 
Durham,  with  the  consent  of  the  Archbishop  of  York,  included  in  the  latter 
diocese,  and  in  the  archdeaconry  of  Northumlierland  and  deanry  of  Newcastle 
upon  Tyne. 

The  deanry  of  Craven,  with  the  like  consent,  transferred  from  the  diocese  of 
York  to  that  of  Ripon. 

The  parish  of  Craike,  in  the  county,  diocese,  and  archdeaconry  of  Durham, 
and  subject  to  the  peculiar  jurisdiction  of  the  dean  and  chapter  of  Durham, 
but  insulated  in  the  county  and  diocese  of  York,  with  the  like  consent,  in- 
cluded in  the  latter  diocese  and  in  the  archdeaconry  of  Cleveland. 

Certain  estates  at  Ripon  belonging  to  the  see  of  York,  and  described  in  the 
Schedule,  transferred,  with  the  like  consent,  to  the  see  of  Ripon. 

All  the  estates  of  the  see  of  Durham  situate  in  Howden  and  Howdenshire, 
Northallerton  and  Allertonshire,  Borrowby,  Brompton,  Romanby,  Osmo- 
iherly,  and  Sowerby  Grange  in  the  county  of  York,  transferred  to  the  see  of 
Ripon ;  the  Bishop  of  Ripon  to  be  entitled  to  the  rents  and  profits  from  the 
day  of  the  death  of  William  late  Bishop  of  Durham  (21st  February,  1836). 

The  Bishop  of  Durham  (for  the  purposes  of  the  act  6  &  7  Will.  4,  c.  77, 
and  so  as  to  leave  him  an  average  annual  income  of  8000/.)  to  pay  to  the 
Ecclesiastical  Commissioners  for  England  the  fixed  annual  sum  of  11,200/. 
by  half-yearly  payments,  on  the  1st  of  February  and  1st  of  August  in  every 
year;  the  first  being  made  on  the  1st  February,  1837. 

One-third  only  of  the  first  fruits  to  be  paid  by  Edward  Bishop  of  Durham,  and 
the  remaining  two-thirds  by  the  Ecclesiastical  Commissioners  for  England. 

The  fees  and  stipends  granted  out  of  the  revenues  of  the  see  by  former 
Bishops  of  Durham  to  any  officer  of  the  county  palatine  of  Durham  who 
held  his  office  by  patent,  at  the  passing  of  the  act  6  Will.  4,  c.  19,  for  sepa- 
rating the  palatine  jurisdiction  from  the  bishopric  of  Durham,  to  be  paid  by 
the  l^clesiastical  Commissioners  for  England  out  of  the  monies  so  as  afore- 
said to  be  paid  to  them,  during  the  term  granted  by  the  patent,  notwith- 
standing the  abolition  of  the  office. 

The  average  annual  income  of  the  Bishop  of  Ripon  to  be  4500/.,  and  to 
that  end  the  Ecclesiastical  Commissioners  for  England  to  pay  him  and  his 
successors,  out  of  the  same  monies,  the  fixed  annual  sum  or  2200/.  by  half- 
yearly-payments,  on  the  13th  of  April  and  the  Idth  of  October  in  every  year; 
the  first  being  made  on  the  13th  April,  1837. 

And  a  fiirther  fixed  annual  sum  of  500/.  by  like  payments,  until  an  epis- 
copal house  of  residence  shall  be  provided  for  the  see  of  Ripon. 

The  advowson  of  the  vicarage  of  Birstall  in  the  County  of  York,  trans- 
ferred from  the  Archbishop  of  York,  with  his  consent,  to  the  Bishop  of  Ripon. 

The  advowsons  of  the  rectory  of  Birkby,  the  vicarage  of  Osmotherley, 
the  vicarage  and  perpetual  curacy  of  Leak  and  Nether  Silton  in  the  county 
of  York,  and  of  the  rectory  of  Craike  aforesaid,  transferred  from  the  Bishop 
of  Durham  to  the  Bishop  of  Ripon. 

6.  Lichfield  and  Worcester  Territorial  and  Patronage  Alterations, 

(Dated  22nd  December,  1836.     Gaietted  24th  and  27th  January,  and  10th 

Febmsiy,  1837.) 
The  archdeaconry  of  Coventry,  in  the  county  ci«  VI«r«v^  «cA  ^^y:«ift  til 
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Orders  in        Lichfield  and  Coventry  transferred,  with  the  content  of  the  Bitkop  of  Wat* 
Council.  cnter^  to  the  diocese  ot  Worcester. 

'  The  remaining  part  of  the  diocese  of  Lichfield  and  Coventxy  and  die  see 
thereof  named  the  diocese  and  see  of  Lichfield,  and  the  Bishop  thereof  stfkd 
Bishop  of  Lichfield ;  such  alteration  in  name  not  to  affect  any  light,  Drinkge 
or  power  theretofore  exercised  or  enjoyed  by  him  quh  Bishop  of  Xichneld  and 
Coven  tnr. 

The  right  of  appointing  the  Archdeacon  of  Coventry  vested  in  the  JKihop 
of  Worcester. 

The  advowsons  of  the  rectory  of  St.  Philip  and  of  the  perpetual  cinaey  of 
Christ  Church  in  the  town  of  Birmingham,  transferred  from  the  Biahop  of 
Lichfield  to  the  Bishop  of  Worcester. 


7.  Lincoln,  Norwich  and  Ely  Territorial  Alterationtf  and  Efy 

Charge, 

(Dated  19th  April.    Gazetted  30lh  May  and  2od  and  6th  June,  1837.) 

The  archdeaconry  and  county  of  Bedford,  and  so  much  of  the  ardidea- 
conry  of  Huntingdon  as  is  co-extensive  with  die  county  of  Huntingdoa,  with 
the  content  of  the  Bishop  of  Lincoln  transferred  fipom  his  dioceae  to  that  of 
Ely. 

The  parish  of  Rickineball  Inferior  in  the  deanrv  of  Blackbiinie,  bat 
united  with  the  parish  of  Kickinffhall  Superior  in  the  aeanry  of  Hartitmcfe, 
both  in  the  archdeaconry  of  Sudbury  and  diocese  of  Norwich,  included  in 
the  said  deanrv  or  Hartismerc ;  and  the  said  deanry  of  Hartismere  and  that 
of  Stow,  also  m  the  archdeaconry  of  Sudbury,  included  in  the  archdeaconiy 
of  Suffolk  in  the  same  diocese,  and  the  remainder  of  the  archdeaconiy  of 
Sudbury  transferred  to  the  diocese  of  Ely. 

Not  to  affect  any  personal  union  theretofore  granted  by  any  Bishop  of 
Norwich  according  to  the  usage  of  the  see  of  Norwich  for  enabling  any  aer- 
g3nnan  to  hold  together  two  livings,  as  it  regards  any  llvuigs  either  both  or 
one  only  of  which  is  thereby  transferred  to  the  diocese  of  Ely. 

The  deanry  of  Camps  in  the  diocese  and  archdeaconry  of  Ely  included  in 
the  said  archdeaconry  of  Sudbury. 

The  right  of  appointing  the  archdeacons  of  Bedford,  Huntingdon  and 
Sudbuiy  vested  in  tne  Bishop  of  Ely. 

The  Bishop  of  Ely  (for  the  purposes  of  the  act  6  &  7  Will.  4,  c  77,  and 
so  as  to  leave  him  an  average  annual  income  of  5500/.)  to  pay  to  the  Eode- 
siastical  Commissioners  for  England  the  fixed  annual  sum  of  2500^  by  hall- 
yearly  payments  on  the  5th  of  April,  and  the  5th  of  October  in  every  year ; 
the  first  to  he  made  on  the  5th  October,  1837. 

Two-thirds  only  of  the  first  fruits  to  be  paid  b^  Joseph  Bishop  of  Ely,  and 
the  remaining  third  by  the  Ecclesiastical  Commissioners  for  England. 

The  fees  and  stipends  granted  out  of  the  revenues  of  the  aee  by  former 
Bishops  of  Ely  to  any  secular  officer  of  the  Isle  of  Ely  who  held  his  oflSce  by 
patent  for  life  at  the  passing  of  the  act  7  Will.  4,  c.  53,  for  extiiwiiahing  the 
secular  jurisdiction  of  the  Bishop  of  Ely,  to  be  paid  by  the  Ecdeaiastical 
Commissioners  for  England,  during  the  life  of  such  officer,  whether  his  office 
shall  have  been  abolished  by  the  said  act  or  not. 

8.  Welsh  Language. 
(Dated  10th  May,  1837(6).) 

Approval  of  a  Special  Report  of  the  Ecclesiastical  Comnusaioners  for 
England,  whereby  they  proposed  to  abstain  for  the  present,  for  reasons  given 
in  the  Report  and  an  appendix,  from  suggesting  any  scheme  for  carrying  into 
effect  the  provisions  of  sect.  1 1  of  the  act  6  &  7  Will.  4,  c.  77,  whereby  it  is 
enacted  that  they  should  prepare  and  lay  before  his  Mijesty  in  council  soeb 
scheme  as  should  appear  to  them  to  be  best  adapted  for  preventing  Ae  ap- 
pointment of  any  clergyman  not  fully  conversant  with  the  Welsh  language  to 

(b)  Notgantted. 
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any  benefice  with  cure  of  souls  in  Wales  in  anv  parish,  the  majority  of  the  Orders  In 
inhabitants  of  which  do  not  understand  the  EngUsh  Language  (c).  ^^''°^'' 

Intimation  from  his  Majesty  in  Council  that  the  Commissioners  are  to 
keep  the  subject  in  view. 

Appendix,  containing  evidence  of  and  letters  from  the  four  Welsh  bishops. 

9.  Durham  Benejiea  Augmentation. 
(Dated  2i8t  June.     Gazetted  I4th  tod  27tb  July,  and  1st  August,  1837.) 

Annual  Augmentations  of  the  following  poor  benefices  in  the  diocese  of 
Durham,  which  the  late  William  Buhop  or  Durham  had  agreed  to  grant, 
but  which  he  left  uncompleted  at  the  time  of  his  death,  to  be  granted  by  the 
Ecclesiastical  Commissioners  for  England ;  viz.  Esh,  125/.,  St.  Helen's 
Auckland,  82/.;  Etherley,  130/.;  Shifdon,  225;  and  Escomb,  120/.;  pay- 
able half-yearly  on  the  21st  of  February  and  the  21  st  of  August  in  every 
year,  and  to  commence  from  the  21st  of  February,  1836,  the  day  of  the 
death  of  the  late  bishop. 

Certain  lands  which  had  been  set  apart  for  the  purpose  by  the  late  Bishop, 
and  described  in  a  schedule,  permanently  annexea  to  the  perpetual  curacy  <^ 
Etherley,  in  addition  to  the  aoove  payment. 

Power  reserved  to  the  Ecclesiastical  Commissioners  for  England,  of  recom- 
mending the  augmentation  of  Trinity  Chapel  in  the  parish  of  Stockton  upon 
Tees,  whenever  the  conditions  required  by  the  said  late  bishop  shall  have  been 
complied  with. 

10.  "Revenue  Chargtt  upon  certain  larger  Sees. 

(Dated  2l8t  of  June.    Gazetted  18th,  25th  and  28lh  July,  1837.) 

The  See  of  Canterbury  to  pay £7300 

—  York 1100 

—  London 5000 

—  Winchester 3600 

—  Bath  and  Wells 1000 

—  Worcester 2300 

to  the  Ecclesiastical  Commissioners  for  England  by  equal  half-yearly  payments, 
towards  the  au^entation  of  the  incomes  of  the  smaller  bishoprics,  the  first 
payment  in  eaci)  case  to  be  made  at  the  end  of  iis  monthi  from  the  day  of 
the  avoidance  ot't/te  see. 

Proviso  for  deducting  firom  the  payment  so  to  be  made  bv  any  Archbishop 
of  Canterbury  or  Bishop  of  London  the  sums  payable  by  them  in  respect  of 
certain  mortgage  debts,  for  money  borrowed,  for  repairing  Lambeth  Palace 
and  Addington  Place,  and  rebuilding  London  House. 

11.  Lichfield  See  Augmentation, 

(Dated  12th  July.    Gazetted  8tb,  Uth  and  15th  August,  1837.) 

In  order  to  raise  the  average  annual  income  of  the  Bishop  of  Lichfield  to 
4500/.  the  fixed  annual  sum  of  850/.  commencing  from  13th  August,  1836, 
to  be  paid  by  the  Ecclesiastical  Commissioners  for  England,  by  equal  half- 
yearly  payments,  on  the  13th  of  Februaiy  and  the  13th  of  August  in  every 
year. 

Proviso  for  postponing  a  portion  of  any  half-yearly  payment,  in  the  event 
of  the  fund  not  being  sufficient  to  answer  all  the  demands  upon  it. 

12.  Chichester  See  Augmentation. 

(Dated  12th  July.  Gazetted  1 8th.  25th  and  29th  August,  and  1st  September,  1837.) 

In  order  to  raise  the  average  annual  income  of  the  Bishops  of  Chichester  to 
4200/.  the  fixed  anniud  sum  of  650/.  commencing  from  the  5th  October, 
1836,  to  be  paid  by  the  Ecclesiastical  Commissioners  for  England,  by  equal 
half-yearly  piyments,  on  the  5th  of  April  and  the  5th  of  October  in  every 
year. 

Frovito  as  in  No.  11. 

(c)  This  provision  of  the  statute  is  repealed  by  1  &  2  Vict.  c.  106,  u  IQ3« 


7S4  appenHfji;  IV. 

Ordcn  in  13.  Durham  Castle  Arrangements, 

^°"'*^  (Dated  19th  July.    Gazetted  8tb,  15th,  and  23nd  Augnat,  1837.) 

The  Bishop  of  Durham  to  hold  the  castle  of  Durham  in  traat  for  die  Uni- 
versity of  Durham,  subject  to  right  of  access,  hy  the  deigy  of  the  dioces^  to 
Bishop  Cosin's  library  within  the  precincts,  and  to  all  rignt  of  way  to  wUdi 
tlie  same  premises  are  legally  subject,— to  the  right  of  all  such  oflGicers  of  the 
see  or  diocese  or  of  the  palatinate  as  have  penormed  for  tfair^  yean  last 
past  and  still  perform  the  duties  of  their  respective  offices  in  may  building 
within  the  precincts,— and  to  the  enjoyment,  by  the  bedesmen  of  the  cidie- 
dral,  of  the  almshouses  wherein  they  reside,  until  the  warden^  masten,  and 
schdars  shall  have  provided,  to  the  satisfaction  of  the  bishop,  sufficient  build- 
ings elsewhere ;  ana  as  to  the  officers  of  the  palatinate,  so  long  as  any  c^  attorn 
duties  remain  to  be  performed  by  officers  who  held  their  mBbccB  at  the  time 
of  passing  the  act  for  separating  the  palatine  jurisdiction  from  the  bishopridt 
of  Durham. 

Certain  apartments  described,  with  coach-house  and  stables,  to  he  reserved 
for  the  accommodation  of  the  Bishop  of  Durham,  as  Visitor  of  the  Univer- 
sity ;  and  to  be  at  all  times  ready  for  his  use,  on  three  days  notice  of  his  wish 
to  occupy  them. 

The  warden,  masters,  and  scholars  to  maintain  and  repair  all  parts  within 
ihe  predncts,  and  to  indemnify  the  bishop  and  his  successors  against  repaia 
and  dilapidations. 

14.  Salisbufy,  Gloucester  and  Bristol,  Bath  and  WelU,  and  Worcester,  l^errt- 

torial  Alterations. 

(Dated  19th  July.    Gazetted  18th,  25th,  and  29th  August,  and 

1st  September,  1837.) 

The  deanries  of  Criddade  and  Malmesbury,  in  the  county  and  archdea- 
conry of  Wilts  and  diocese  of  Salisbury,  with  the  consent  tfthe  Bishop  cf 
Gloucester  and  Bristol  transferred  to  the  diocese  of  Gloucester  and  Bnstol 
and  the  archdeaconry  of  Bristol. 

The  deanry  of  Pottem,  in  the  diocese  of  Salisbury,  transferred  from  die 
archdeaconrv  of  Salisbury  to  that  of  Wilts. 

The  parish  of  Shenington,  in  the  county  and  archdeaconry  of  Gloucester 
and  diocese  of  Gloucester  and  Bristol,  but  locally  situate  between  the  oountiei 
of  Warwick  and  Oxford,  and  in  the  deanry  of  Campden,  with  the  consent  of 
the  respective  bishoos  transferred  therefrom  to  the  diocese  and  archdeacomy 
of  Worcester  and  aeanry  of  Kineton. 

The  parish  of  Iccomb,  in  the  county,  diocese,  and  archdeaconry  of  Wer- 
cester,  but  insulated  in  the  county  of  Gloucester,  with  the  like  consent  trans- 
ferred to  the  diocese  of  Gloucester  and  Bristol,  die  archdeaconry  of  Glouces- 
ter, and  the  deanry  of  Stowe. 

The  parish  of  Bedminster,  in  the  diocese  of  Bath  and  Wells,  and  in  the 
archdeaconry  of  Bath  and  deanry  of  Redclifie  and  Bedminster,  to  be  trans- 
ferred, on  the  first  vacancy  t^the  see  of  Bath  and  Wells,  to  the  diocese  of 
Gloucester  and  Bristol  and  the  archdeaconry  and  deanry  of  Bristol. 

15.  Lincoln,  Oxford,  and  Gloucester  and  Bristol  Territorial  Altcroiiiam ; 

and  Oxford  See  present  and  prospective  Augmentation. 

(Dated  19th  July.    Gazetted  18th,  25th,  and  29th  August,  and 

Itt  September,  1837.) 

The  parish  of  Widford,  in  the  diocese  of  Gloucester  and  Bristol  and  arch- 
deaconry of  Gloucester,  but  insulated  in  the  county  of  Oxford,  with  ike  a»- 
sent  of  the  respective  bishops  transferred  to  the  diocese  and  ardideaoony  sf 
Ojdbrd  and  deanry  of  Witney. 

The  orchdeaconry  of  Berks  having  been  annexed  to  the  ittocese  of  Oxford, 
with  the  consent  of  the  Bishop  of  Orford  (vide  No.  1,  antea),  the  fixed  anaasl 
sum  of  750/.,  commendng  from  the  10th  October,  1836,  to  be  paid  to  him 
hy  ihe'&cc\eBM\k»yCQXfim^^^       for  England  during  Ids  incombency  of 
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the  see  of  Oxford,  by  equal  half-yearly  payments,  on  the  10th  of  April  and  Orders  in 
the  10th  of  October  in  eveiy  year.  ^^°*"- 

With  the  consent  of  the  Aithop  of  Lincoln,  already  tignijied,  and  upon  the 
first  avoidance  of  the  see  of  Oxford,  or  before  such  avotaance,  with  the  consent 
of  the  Bishop  of  Oxford,  the  county  and  archdeaconry  of  Buckingham,  in  the 
diocese  of  Lincoln,  to  he  transferred  to  the  diocese  of  Oxford. 

On  the  next  avoidance  of  the  see  of  Oxford,  in  order  to  raise  the  average 
annual  income  of  the  bishops  Uiereof  to  5,000/.,  the  fixed  annual  sum  of 
3,500/.  to  be  paid  by  the  Ecclesiastical  Commissioners  for  England  by  equal 
half-yearly  payments,  the  first  to  be  made  at  the  end  of  six  ciuendar  months 
firom  the  day  of  such  avoidance. 

Proviso  as  in  No.  11. 

After  the  archdeaconry  of  Buckingham  shaU  have  become  part  of  the  diocese 
of  Oxford  the  right  of  appointing  the  archdeacon  to  be  vested  in  the  Bishop 
of  Oxford. 

16.  Hertford  See  Augmentation. 
(Dated  2l8t  August.    Gazetted  5tb,  8th,  and  12th  September,  1837.) 

In  order  to  raise  the  average  annual  income  of  the  Bishops  of  Hereford  to 
4,200/.  the  fixed  annual  sum  of  1,400/.,  commencing  from  1st  September 
next,  to  be  paid  by  the  Ecclesiastical  Commissioners  mr  England,  by  equal 
half-yearly  payments,  on  the  Ist  of  March  and  Ist  of  September  in  eveiy 
year. 

Proviso  as  in  No.  11. 

17.  York,  Lincoln,  and  Peterborough  prospective  Territorial  Alterations; 

and  Peterborough  prospective  Augmentation. 

(Dated  21  st  August.    Gazetted  5th,  8th,  and  12tb  September,  1837.) 

With  the  consent  of  the  Bishop  of  Lincoln,  already  signified,  and  upon  the 
next  avoidance  of  the  see  of  Peterborough,  the  coianty  and  archdeaconry  of 
Leicester,  in  the  diocese  of  Linocdn,  to  be  transfened  therefrom  to  the  dioeese 
of  Peterborough,  and  the  rieht  of  appointing  the  Archdeacon  of  Leicester 
to  be  vested  in  the  Bishop  of  reterboroogh. 

And  after  such  avoidance,  in  order  to  raise  the  average  annual  income  of 
the  see  of  Peterborough  to  4,500/.,  the  fixed  annual  sum  of  1,150/.  to  be  paid 
to  him  by  the  Ecclesiastical  Commissioners  for  England,  by  equal  half-yearly 
payments,  the  first  to  be  made  at  the  end  of  six  calendar  months  from  tha 
day  of  such  avoidance. 

Proviso  as  in  No.  11. 

At  the  time  of  such  avoidance,  with  the  consent  of  the  Archbishops  of  Canr 
terbury  and  York,  and  the  Bi^wp  of  Lincoln,  already  signified,  the  county 
and  archdeaconry  of  Nottingham,  in  the  province  and  diocese  oif  York,  to  be 
transferred  to  the  province  of  Canterbury  and  diocese  of  Lincoln,  and  the 
right  of  appointing  the  Archdeacon  of  Nottingham  to  be  vested  in  the  Bishop 
of  Lincoln. 

18.  Carlisle  and  Chester  Sees  prospective  Augmentation. 
(Dated  2l8t  August.    Gazetted  5th,  8th,  and  I2lh  September,  1837.) 

In  order  to  raise  the  avera£;e  annual  income  of  the  Bishops  of  Carlisle 
and  Chester  to  4,500/.  each,  the  fixed  annual  sum  dT  2,000/.  to  be  paid  to 
Bishopa  of  Carlisle,  and  1,450/.  to  Bishops  of  Chester,  by  the  Ecdesuistical 
Commissioners  for  England,  on  the  next  avoidance  of  either  of  the  said  sees, 
by  equal  half-yearly  payments,  the  first  to  be  made  at  tbe  end  of  six  calendar 
montns  from  the  day  of  such  avudanoe  in  each  case. 

And  if  a  vacancy  should  occur  in  the  see  of  Carlisle  before  the  mortgaga 
debt  due  firom  the  bishop  for  money  borrowed  for  repairing  Rose  CasUe 
should  be  paid  ofi*,  then  the  annual  sums  payable  in  respect  thereof  to  be  ako 
paid  by  the  Commisiionen  1^  Kke  payments^  in  additioD  to  the  sum  hehn 
mentioned. 

Proviso  as  in  No.  11. 
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Ordcn  in  19.  Ripon  House  of  Refidence. 

^**°"*" (Dated  llth  December,  1837.    Gazetted  6lh,  16th,  19lh,  and  23a  January,  1838.) 

For  the  purpose  of  providing  au  episcopal  house  of  residence  and  demesne 
for  the  see  of  Ripon ;  part  of  an  estate  called  Bramley  Grange  Farm,  in  the 
township  of  North  Stainley  and  parish  of  Ripon,  but  belonging  to  tlie  see  of 
York,  transferred,  toiih  the  content  of  the  Archbishop,  to  the  see  of  Ripon; 
and  the  sum  of  1,111/.  55.  ^.  directed  to  be  paid  by  the  CommiMionert  to 
the  Bishop,  for  the  purchase  of  Mrs.  £.  S.  Lawrence's  leasehold  interest 
therein. 

20.   York  and  Ripon  Boundary  Line. 

(Dated  1st,  and  gazetted  16th  and  20th  Febraary,  and  23d  March,  1838.) 

Such  parts  of  the  several  parislies  of  Darton,  High  Hovland,  Silkstone, 
Pennistone,  and  Kirk  Hammerton,  in  the  county  of  Yori,  as  are  in  die 
diocese  and  archdeaconry  of  York,  transferred,  with  the  consent  of  the  Artk- 
bishop  of  York,  to  the  diocese  of  Ripon ;  and  as  to  the  said  parishes  of  Daitoo, 
High  Hoyland,  Silkstone,  and  Pennistone,  to  the  archdeaconry  oi  Craven 
and  deanry  of  Pontefract ;  and  as  to  the  said  parish  of  Kirk  Hammerton,  to 
the  archdeaconry  of  Richmond  and  deanry  of  burrowbridge. 

Such  parts  of  the  several  parishes  of  Crofton,  Warmiieldy  Normantoo, 
Fetherstone,  and  Abberford,  in  the  county  of  York  and  diocese  of  Ripon,  si 
form  part  of  the  archdeaconry  of  Craven,  transferred,  with  the  like  consent, 
to  the  diocese  and  archdeaconry  of  York  and  deanry  of  the  Ainsty. 

So  much  of  the  deanrv  of  Pontefract  as  remains  in  the  diocese  and  aidi- 
deaconry  of  York,  included  in  the  deanry  of  the  Ainsty ;  and  so  much  of  the 
deanry  of  the  Ainsty  as  remains  in  the  diocese  of  lUpon,  included  in  the 
deanry  of  Pontefract. 

All  parishes  and  places,  churches  and  chapels,  within  tlie  limits  of  the 
respective  dioceses  of  York  and  Ripon,  made  subject  to  episcopal,  ardiidia- 
conal,  and  decanal  jurisdiction,  according  as  they  are  locally  situate. 

21.  Lincoln  See  House  of  Residence;  and  prospective  Augmentation. 
(Dated  4th  April,  and  gazetted  15th,  18th,  22nd,  and  25th  May,  1838.) 

In  order  to  raise  the  average  annual  income  of  the  Bishops  of  Lincoln  to 
5,000/.  the  fixed  annual  sum  of  1,250/.  to  be  paid  by  the  Ecclesiastical  Com- 
missioners for  England,  by  equal  half-yearly  payments,  commencing  from  the 
next  avoidance  of  the  see  :  with  the  usual  proviso,  for  postponing  a  portion 
of  any  half-yearly  payment  in  tlie  event  of  the  fund  not  being  sufficient. 

Until  an  episcopal  house  of  residence  is  provided  for  the  see  of  Lincob 
v^ithiu  the  limits  of  the  diocese  as  newlv  arranged,  the  sum  of  500/.  to  be 
paid  to  the  present  bishop  by  the  Ecclesiastical  Commissioners  for  England, 
by  half-yearly  payments,  commencing  on  the  25th  of  March,  1839,  in  order 
to  enable  him  to  procure  a  temporary  residence  within  such  limits :  the  pre- 
sent house  of  residence  at  Buckden  to  be  pulled  down  and  sold,  and  the  pro- 
ceeds paid  to  the  Commissioners,  and  applied  towards  providing  a  permanent 
residence. 

22.  Exeter  See  prospective  Augmentation — ScUlif  Islands  Jurisdiction, 

(Dated  30th  July,  and  gazetted  24th,  28th,  and  31st  August,  and  4th 

and  7th  September,  1838.) 

In  order  to  raise  the  average  annual  income  of  the  Bishops  of  Exeter  to 
5,000/.  the  fixed  annual  sum  of  3,400/.  to  be  paid  by  the  Ecclesiastical  Com- 
missioners for  England  by  equal  half-yearly  payments,  commencing  from  the 
next  avoidance  of  the  see :  with  the  usual  nronso,  for  pcMtponinff  a  poitioo 
of  any  half-yearly  payment  in  the  event  of  tne  fund  not  beinff  suflSctent. 

The  SciUy  Islands  declared  to  be  withm  the  jurisdictioii  of  the  Btsbop  of 
Exeter  and  Archdeacon  of  Cornwall. 
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23.  Durham  BeneficesJbuU  Augmentation,  Ci?**"!!*" 

(Dated  3(Hh  Jaly,  and  gazetted  Aug.  24  and  28,  and  Sept.  4  and  7,  1838.)         Jj^^^ 

Augmentations  of  the  following  poor  benefices  in  the  diocese  of  Durham, 
which  the  late  William  Bishop  of  Durham  had  agreed  to  grant,  but  which  he 
left  uncompleted  at  the  time  of  his  death,  to  be  granted  by  the  Ecclesiastical 
Commissioners  for  England;  viz.  Satley  46/.,  Medomsley  90/.,  Trinity 
Stockton  300/.,  payable  half-yearly  on  the  22nd  of  February  and  22nd  of 
August  in  every  year,  to  commence  on  the  22nd  of  August,  1838,  and  the 
sum  of  92/.  to  be  paid  to  the  perpetual  curate  of  Satley,  being  the  arrears  of 
the  said  augmentation  Ax)m  the  death  of  the  late  Bishop. 

24.  St.  Ataph  and  Bangor  protpeetive  Union  and  Charge ;  St,  DavuTs  and 
Llandaff  Sees  prospective  Augmentation ;  an4  Manchester  Bishoprick 
prospective  Foundation. 

(Dated  12tb  December,  1838,  and  gaaetted  January  26  and  29,  and  Feb.  5, 1839.) 

When  either  of  the  Sees  of  St.  Asaph  or  Bangor  shall  become  vacant  the 
Bishop  succeeding  thereto  is  to  take  it  subject  to  the  following  condition ;  viz. 
that  when  the  other  of  the  said  two  sees  shall  become  vacant  the  two  sees  shall 
be  permanently  umted,  and  called  the  see  and  diocese  of  St  Asaph  and 
Bangor,  and  such  bishop  become  the  bishop  thereof,  and  seised  of  all  the 
property,  revenues,  advowsons,  and  patronage  belonging  to  both  sees,  without 
payment  of  first  firuits  or  fees,  occupying  a  seat  in  tne  cathedral  church  both 
of  St  Asaph  and  of  Bangor,  and  with  the  same  authority  over  the  respective 
deans  and  chapters  as  former  bishops :  episcopal  acts  requiring  confirmation 
by  the  dean  and  chapter  being  confirmed  by  the  dean  and  chapter  to  whom 
the  right  would  have  belonged  if  the  sees  had  not  been  united.  On  the  first 
avoidance  of  the  see  of  St  Asaph  and  Bangor  the  warrant  for  the  election  of 
a  bishop  to  be  issued  to  the  chapter  of  St.  Asaph,  and  afterwards  alternately 
to  the  chapter  of  St  Asaph  and  that  of  Bangor. 

The  BisDop  of  St  Asaph  and  Bangor  (for  the  purposes  of  the  act  6  &  7 
Will.  4,  c.  77,  and  so  as  to  leave  him  an  average  annual  income  of  5,200/.) 
to  pay  to  the  Ecclesiastical  Commissioners  for  England  the  fixed  annual  sum 
of  4,750/.  by  half-yearlv  payments,  the  first  to  be  made  at  the  end  of  six 
calendar  months  fifom  the  day  of  such  union. 

In  order  to  raise  the  average  annual  income  of  the  Bishq>s  of  St  David's  to 
4,500/.  andof  the  Bishops  of  Llandaff  to4,200/.,  the  fixed  annual  sum  of  1,600/. 
to  be  paid  to  the  Bishop  of  St.  David's,  and  3,150/.  to  the  Bishop  of  Llandaff, 
by  the  Ecclesiastical  Commissioners  for  England,  by  equal  half-yearly  pay- 
ments, conmiencing  from  the  next  avoidance  in  each  case. 

Until  an  episcopiol  house  of  residence  is  provided  for  the  see  of  Llandaff, 
the  sum  of  300/.  to  be  paid  at  the  same  time  as  the  foregoing  sum,  in  order  to 
enable  the  bishop  to  procure  a  temporary  residence. 

Usual  proviso  for  postponing  a  portion  of  any  half-yearly  payment  in  the 
event  of  the  fund  not  bein^  sufficient 

The  collegiate  church  of  Manchester,  on  the  union  of  the  sees  of  St.  Asaph 
and  Bangor,  constituted  a  cathedral  church,  and  the  seat  of  a  bishop,  within 
the  provmce  of  York.  The  warden  and  fellows  to  be  styled  dean  anc  canons, 
and  to  be  the  dean  and  chapter,  subject  to  such  future  orders  and  regulations 
as  may  be  made  by  competent  authority. 

The  whole  county  of  Lancaster,  in  the  diocese  of  Chester,  excepting  the 
deanry  of  Fiumes  and  Cartmel,  with  the  consent  of  the  Bishop  of  Chester,  to 
be  constituted  the  new  diocese  of  Manchester,'  and  the  person  who  shall  be 
duly  elected  by  the  said  dean  and  chapter  to  be  the  bishop  thereof,  and  in- 
vested with  all  the  same  rights  and  privileges  as  other  bishops  of  England 
and  Wales.    Provisions  similar  to  those  on  the  foundation  of  Kipon. 

Upon  the  foundation  of  the  sec  of  Manchester,  the  bishop  tnereof  to  be 
endowed  with  an  average  annual  income  of  4,500/. ;  either  by  transfer  of 
estates  from  other  sees,  or  partly  so,  and  partly  by  a  pajrment  from  the  epia. 
copal  fund. 

VOL.  IV.  a^ 
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g^«2i"*  26.   York  and  Ripon ;  Transfer  of' an  Estate. 

'■ (Dated  4th,  and  gasetted  12lb,  16lh,  and  27th  February,  1839.) 

An  estate  called  "  Day  House  Famii"  in  the  parish  of  Ripoa  and  county 
of  York,  belonging  to  the  see  of  York,  to  be  transferred  to  the  see  of  Ripon, 
with  the  consent  of  the  Archbishop^  as  soon  as  the  interest  therein  of  Mn. 
Elizabeth  Sophia  Lawrence,  by  virtue  of  a  lease  from  his  Grace,  should  baTe 
been  assigned  to  the  Bishop  of  Ripon,  which  she  had  signified  her  wish  to  do 
on  the  condition  of  such  transfer  being  made. 

26.  Lincoln  and  Ehf  ;  Transfer  of  Peculiars 

(Dated  lOth,  and  gazetted  23d  and  30th  April  and  14th  May,  1839.) 

The  parishes  of  Buckden,  Brampton,  Spaldwick,  Long  Stow  with  Little 
Catworth,  Barham,  Easton,  and  Leighton  Bromswold,  transferred,  tcith  the 
consent  of  the  Bishop  of  Lincoln,  to  the  diocese  of  Ely,  and  included  in  the 
Archdeaconry  of  Huntingdon  and  Deanry  of  Leightonstone. 

27.  Ripon  House  of  Residence* 

(Dated  llth,  and  gazetted  I9th,  23d,  and  26th  July.  1839.) 

A  sum  not  exceeding  10,000/.  to  be  applied  by  the  Commissioners  in 
erecting  and  completing  a  residence  for  tne  Bishops  of  Ripon  at  North 
Stalnley  in  the  parish  and  diocese  of  Ripon. 

28.  Lincoln  House  of  Residence. 

(Dated  29th  January,  and  gazetted  10th,  21st,  and  28th  March,  1840.) 

The  Bishop  of  Lincoln  empowered  to  purchase  an  estate  called  Risehohoe, 
in  the  county  of  Lincoln,  with  a  house,  onices,  and  outbuildings  thereon ;  and 
to  sell  so  much  of  the  estates  belonging  to  the  see,  let  on  leases  for  lives,  as, 
together  with  the  proceeds  of  the  sale  of  the  Palace  at  Buckden,  will  be 
required  for  completing  the  said  purchase,  and  putting  the  said  house, 
offices,  and  outbuildings,  in  proper  condition  for  a  permanent  episcopal  resi- 
dence. 

29.  Gloucester  and  Bristol  House  of  Residence. 

(Dated  3d,  and  gazetted  21st,  24th,  and  28th  April,  1840.) 

The  Bishop  of  Gloucester  and  Bristol  empowered  to  purchase  an  estate 
called  Stapleton,  in  the  county  of  Gloucester,  with  a  house,  offices,  and  out- 
buildings thereon ;  and  to  sell  so  much  of  the  estates  belonging  to  the  see  as, 
together  with  the  balance  in  hand  of  the  monies  recovered  by  Robert  late 
Bishop  of  Bristol  for  damages  done  to  the  episcopal  residence  at  Bristol,  and 
the  monies  which  arose  from  the  sale  of  the  site  of  the  said  residence,  and 
accumulations  thereon,  will  be  required  for  completing  the  said  purchase, 
and  putting  the  said  house,  offices,  and  outbuildings,  in  a  proper  conation 
for  a  permanent  episcopal  residence. 

30.  Canterbury  Canonical  House  of  Residence. 

(Dated  8th  December,  1840.    Gazetted  1st,  5th,  Btb  and  12th  January,  1841.) 
The  residence  house  attached  to  the  tenth  canonry  in  Canterbury  Cathe- 
dral to  be  appropriated  as  a  residence  for  the  auditor  and  chapter  derk. 

31.  Archdeaconries  of  London  and  Middlesex  Endowment.' 

(Dated  25th  January.    Gazetted  29lh  January  and  2nd  and  9th  February,  1841.) 

The  new  canonry  in  St.  Paul's,  prospectively  annexed  to  the  archdeaconry 
of  London,  charged  with  the  payment  of  one  third  of  its  income  to  the  Arch- 
deacon of  Middlesex ;  and,  until  so  annexed,  to  be  held  by  the  Archdeacoa 
of  Middlesex,  charged  with  a  like  payment  to  the  Archdeacon  of  London. 

32.  Archdeaconry  of  Northampton  Endounnent. 
(Dated  25th  January.    Gazetted  29th  January  and  2nd  and  9th  February,  1841.) 

The  canonry  at  Peterborough,  lately  held  by  the  Reverend  Joseph  Pntt, 

prospect ivel}|  «.TVtve^^  V,o  V\ve  archdeaconry  of  Northampton. 
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33.  Lichfeld  Canonical  House  of  Jiesidence.                            2o?in3/' 
(Dated  25th  Febniiry.    Gazetted  12th  March  and  6lh  and  13ih  April,  1841.)       

The  residence  house  attached  to  the  sixth  canonry  in  Lichfield  Cathedral 
appropriated  as  a  residence  for  the  chapter  clerk,  and  the  coach-huuse  thereto 
appropriated  to  the  house  belonging  to  the  fifUi  canonry. 

34.   Worcester  Canonical  Houie  of  Retidence. 

(Dated  25th  February.    Gazetted  12th  March  and  6th  and  13th  April,  1841.) 

A  residence  house,  formerly  attached  to  one  of  tbe  stalls  in  Worcester  Ca- 
thedral, and  abutting  on  the  cathedral,  directed  to  be  taken  down. 

35.  Lincoln  Episcopal  House  of  Residence, 

(Dated  1st  April.    Gazetted  9th,  13th  and  16th  April,  1841.) 

A  sum  of  5000/.  to  be  applied  by  the  Commissioners  towards  erecting  and 
completing  a  residence  for  the  Bishops  of  Lincoln. 

36.  Ripon  Episcopal  House  of  Residence, 

(Dated  Ist  April.    Gazetted  9ih,  13th  and  16th  April,  1841.) 

A  further  sum  of  2000/.  to  be  applied  by  the  Commissioners  towards  com- 
pleting a  residence  for  the  Bishops  of  Ripon. 

37.  Rochester  Canonical  House  of  Residence, 

(Dated  1st  April.    Gazetted  9th,  13th,  and  16th  April,  1841.) 

A  house  of  residence,  formerly  attached  to  one  of  the  stalls  in  Rochester 
Cathedral,  to  be  taken  down  with  a  view  to  the  improvement  of  the  precincts. 

38.  Maidstone  Archdeaconry  Foundation  and  Endowment. 

(Dated  4th  June.    Gazetted  4tb  and  22nd  June  and  6th  July,  1841.) 

A  new  archdeaconry  founded  in  tlie  diocese  of  Canterbury,  to  be  called  the 
Archdeaconry  of  Maidstone;  to  consist  (subject  to  future  additions)  of  the 
deanries  of  Sittingbourne,  Charing,  and  Sutton ;  to  be  in  the  patronage  of 
the  Archbishop  of  Canterbury,  and  to  be  endowed  with  the  canonry  in  Can- 
terbury Cathedral  lately  held  by  the  Reverend  William  Wood. 

39.  Nottinghamshire  Peculiars, 

(Dated  4th  June.    Gazetted  8th  and  22nd  June  and  6th  July.  1841.) 

The  deanry  and  peculiar  jurisdiction  of  Southwell,  and  the  parishes  of 
Kinolton,  South  Muskham,  Apesthorpe,  Bole,  East  Drayton  with  Askham, 
Laneham,  Misterton,  West  Stockwith,  and  North  Wheatley,  in  the  county  of 
Nottingham,  with  the  consent  of  the  two  archbishops  and  the  Bishop  of  Lin- 
coln, placed  under  the  iunsdiction  of  the  Archbishop  of  Canterbury,  the 
Bishop  of  Lincoln,  and  the  Archdeacon  of  Nottingham. 

40.  Gloucester  Canonical  Substitute. 

(Dated  4th  June.     Gazetted  8th  and  22nd  June  and  6th  July,  1841.) 

The'  dean  and  chapter  of  Gloucester  empowered  to  appoint  a  substitute,  to 
be  approved  by  the  bishop,  to  perform  the  duties  of  a  canon  in  residence  for 
such  months  in  each  year  as  shall  remain  unprovided  for  after  the  periods  of 
statutable  and  customary  residence  by  all  the  existing  canons  shall  nave  been 
fixed. 

Payment  after  the  rate  of  50/.  per  month  to  be  made  by  the  treasurer  of 
the  chapter  out  of  the  proceeds  of  suspended  canonries. 

41.  Rochester  Canonical  Substitute, 

(  Dated  4lh  June.    Gazetted  8th  and  22nd  June  and  6th  July,  1841.) 
Same  as  Gloucester  (No.  40),  mutatis  mutandis. 

42.  Durham  University  Endowment. 

(Dated  4tb  June.    Gazetted  8th  and  22d  June  and  6th  July,  1841.) 

The  wardenship  prospectively  annexed  to  the  deanry  of  Durham,  and  the 
present  warden  to  receive  in  the  meantime  500/.  per  annum. 

3B2 
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Orders  in  The  professorslup  of  divinity  and  ecclesiastical  history,  endowed  with  the 

iNxinciK^^  canonry  now  held  by  the  present  professor,  subject  on  the  next  vacancy  to 
the  alteration  of  the  income,  in  conformity  with  3  &  4  Vict  c.  1 13,  or  any 
other  act    (See  No.  46,  posteit.) 

The  professorship  of  Greek  and  classical  literature  endowed  with  the 
eleventh  canonry,  recently  vacated,  subject  to  a  like  alteration  of  the  income. 

A  professorship  of  mathematics  and  astronomy  founded,  and  endowed  with 
a  stipend  of  700/.  per  annum,  with  a  power  to  the  university  hereafter  to  di- 
vide it  into  two  professorships,  and  apportion  the  stipend,  llie  obaervatoiy 
to  be  under  the  management  of  the  professor. 

Professors  and  other  officers  to  perform  their  duties  in  person,  unlets 
cially  licensed  to  the  contrary;  in  which  case  a  substitute  to  be  appointed 
the  warden  and  senate,  and  paid  such  portion  of  the  stipend  as  snail  be  fiz( 
by  them ;  but  subject,  as  to  the  amount,  to  appeal  to  the  visitor  by  the  pro- 
fessor. 

Every  reader  and  lecturer  in  receipt  of  any  emolument  to  reside  in  the 
university,  unless  relieved  therefrom  by  special  licence  from  the  visitor. 

A  professorship  of  Hebrew  and  the  other  Oriental  languages  prospectively 
founded  and  endowed  with  500/.  per  annum. 

Eighteen  fellowships  prospectively  founded,  in  addition  to  the  six  absady 
founded;  two  to  be  founded  on  the  29th  of  September,  1841,  and  twooa 
that  day  in  every  subsequent  year  until  1849 ;  each  to  be  endowed  with  120/. 
per  annum. 

The  warden,  masters,  and  scholars  to  pay  the  several  stipends,  salaries,  ftc. 

Towards  providing  a  fund  for  this  purpose  all  the  estate  and  interest  vested 
in  the  Ecclesiastical  Commissioners  for  England  by  3  &  4  Vict  c  113,  in  the 
estates  formerly  assigned  to  the  dean  and  to  the  canon  of  the  eleventh  ca- 
nonry (except  tithes)  to  be  transferred  to  the  warden,  masters,  and  schdais 
of  the  university :  and  when  the  necessity  for  further  endowment  shall  arise, 
it  may  be  made,  either  out  of  any  lands,  &c.  now  belonging  to  any  canonries 
in  the  said  church  which  may  hereafter  become  vested  in  me  Comnussionen, 
or  by  payments  out  of  any  moneys  accruing  to  them  by  reason  of  the  sus- 
pension of  any  such  canonries. 

Tlie  order  not  to  affect  any  statute  or  regulation  of  the  said  university, 
otherwise  than  as  therein  specifically  recommended. 

43.  Craven  Archdeaconry  Endowment, 

(Dated  11th  August.    Gazetted  17th,  20th,  24th,  and  Slst  August,  1841.) 

The  archdeaconrv  of  Craven  in  the  diocese  of  Ripon,  endowed  out  of  the 
common  funds  of  the  Commissioners,  with  the  annual  sum  of  180/.  to  be 
paid  to  the  archdeacon  for  the  time  being  on  the  1st  of  January,  on  his  pro- 
ducing to  the  Commissioners  a  certificate  from  the  bishop  that  he  has  duly 
resid^  during  the  preceding  year. 

44.  Saint  Margaret  Westminster  District  Churches  Endowment. 
(Dated  11th  August    Gazetted  17th,20lb,  24tb,aDd  31st  August,  1841.) 

One-seventh  part  of  the  moneys  annually  reserved  out  of  the  revenues  of 
the  canonry  at  Westminster,  held  by  the  Reverend  H.  H.  Milman,  for  making 
better  spiritual  provision  for  the  parish  of  Saint  Mai^ret,  Westminster,  to  be 
paid  to  the  minister  of  a  church  to  be  erected  in  Kni^htsbridge. 

One  moiety  of  the  residue  to  be  paid  to  the  minister  of  a  cbapel  to  be 
erected  on  the  site  of  the  Broadway  Chapel,  and  the  remaining  moiety  to  the 
minister  of  a  church  to  be  erected  in  tne  western  part  of  the  Westminster 
division  of  the  parish. 

The  above  several  proportions  to  be  paid  so  soon  as  districts  shall  be  legally 
assigned  to  the  said  cnurches,  and  in  the  meantune  to  be  paid  to  the  rector, 
and  to  be  by  him  paid  to  licensed  curates,  within  such  mstricts  as  shall  be 
ileiined  by  vhe  bishop  in  his  licences. 
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45.  Stunt  John  Watminsler  District  Churches  Endoument.                ^oJSlI" 
(Dated  lllh  August.    Gazetted  17lh,  20ih,  24lb,  and  Slat  August,  1841.)  ' 

The  sum  of  970/.  18s.  2d.,  being  the  balance  in  the  hands  of  the  Ecclesi- 
astical Commissioners  for  England  of  the  moneys  that  accrued  during  the 
vacancy  of  the  canonrv  at  Vfestminster,  now  held  by  the  Reverend  John 
Jennings,  to  be  applied  in  building  a  house  for  the  minister  of  the  district 
church  of  Saint  Mary's  within  the  parish  of  Saint  John  Westminster. 

One  moiety  of  the  moneys  annually  reserved  out  of  the  revenues  of  the 
said  canonrv,  towards  making  better  spiritual  provision  for  the  said  parish,  to 
be  paid  to  toe  minister  of  the  said  distnct  church  of  Saint  Mary,  and  the  other 
moiety  to  the  minister  of  a  church  about  to  be  erected  in  the  district  of  Peter 
Street,  so  soon  as  a  district  shall  have  been  legally  assigned  thereto,  and  in 
the  meantime  to  the  rector,  and  by  him  paid  to  a  licensed  curate,  within  such 
district  as  shall  be  defined  by  the  bishop  in  his  licence. 

46.  Durham  ;  Charge  on  the  Deanry  and  Canonries. 
(Dated  1 1th  August     Gazetted  17th,  20th,  24th,  and  31st  August,  1841 .) 

All  sums  which  would  be  payable  according  to  statute  or  usage  to  the  dean 
to  be  divided  into  seventeen  parts,  twelve  of  which  are  to  be  paid  to  the  dean 
and  five  to  the  Ecclesiastical  Commissioners  for  England. 

All  sums  so  payable  to  any  canon,  as  respects  any  canon  appointed  after 
the  passing  of  3  &  4  Vict  c.  1 13,  to  be  divided  into  two  parts,  one  to  be  paid 
to  such  canon  and  the  other  to  the  Ecclesiastical  Commissionsrs  for  England. 

The  treasurer  to  deliver  an  annual  account  to  the  Commissioners. 

47.  Worcester  Canonical  Substitute. 

(Dated  Uth  August    Gazetted  17th,  20th,  24th,  and  31st  of  August,  1841.) 
Same  as  Gloucester  (40),  mutatis  mutandis, 

48.  Canterbury  Canonical  Substitute. 

(Dated  14th  September.    Gazetted  21st,  24ih,  and  28th  September,  1841.) 
Same  as  Gloucester  (40),  mutatis  mutandis. 

49.  Durham  Cathedral  Statutes  Alteration. 
(Dated  14th  September.     Gazetted  21st,  24th,  and  28th  Septembei,  1841.) 

Certain  alterations  in  the  statutes  of  Durham  Cathedral  confirmed. 

50.  Newnton  and  Knoyk  Prebend. 
(Dated  14tb  September.    Gazetted  21st,  24th,  and  28th  September,  1841.) 

The  sinecure  prebend  or  rectory  of  North  Newnton  in  the  diocese  of  Salis- 
bury prospectively  united  to  the  vicarage  of  North  Newnton  and  the  chai)ehry 
of  Little  knoyle,  with  a  view  to  the  futiure  division  of  the  two  parishes. 

51.  The  Crown  and  Saint  David* s  Exchange  of  Advowsons. 

(Dated  Uth  September.    Gazetted  2l8t,  24th,  and  28th  September,  1841.) 

The  patronage  of  the  rectory  of  Saint  Elveis  in  the  county  of  Pembroke, 
belonging  to  the  Crown,  exchanged  for  the  patronage  of  perpetual  curacy  of 
Saint  Edems  in  the  same  county,  belonging  to  the  dean  and  chapter  of  Saint 
David's,  with  the  consent  of  the  Lord  Chancellor  and  the  chapter  of  Saint 
David's. 

52.  Benefices  Augmentation  {a). 

(Dated  6th October.    Gazetted  22Dd  and  26th  October,  and  2nd  November,  1841.) 

The  incomes  of  ninety-one  benefices  mentioned  in  the  schedule  having 
populations  al)ove  2000,  and  being  in  public  patronage,  augmented  in  pei^n 
pctuity  to  150/.  per  annum. 

(a)  Sec  title  IScnrfirr,  Sugmrntatton  ot 
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Ordcin  in  Payments  to  be  made  half-yearly,  in  May  and  November,  and  commencing 

Co«"c''-         1st  November,  1841. 

53.  SotUhwell  Rectory. 

(Dated  2lst  October.    Gazetted  9th,  I3tb,  I7th,  and  20th  November,  1841.) 

The  vicarage  of  Southwell  constituted  a  rectory,  and  the  incumbent  to  keep 
a  curate,  licensed  by  the  bishop,  and  receiving  such  stipend  as  the  bishop 
shall  assign,  not  exceeding  the  legal  stipend  to  a  curate  of  a  non-resident 
incumbent. 

Out  of  the  revenues  accruing  to  the  Ecclesiastical  Commissioners  for  England 
from  the  vacated  canonries  and  prebends  in  the  collegiate  church  of  Southwell 
the  annual  sum  of  300/.  to  be  paid  to  the  rector,  by  half-yearly  payments,  in 
May  and  November;  the  first  to  be  made  on  the  1st  of  November,  1841,  on 
the  production  of  a  certificate  from  the  bishop  that  a  curate  has  been  duly 
employed  as  aforesaid. 

54.  Chester  and  Ripon  Cathedrals, 
(Dated  I5th  Janaary.    Gazetted  1st  and  4th  February,  1842.) 

Certain  alterations  of  the  statutes  of  Ripon  Cathedral,  prepared  by  the 
dean  and  chapter  with  the  consent  of  their  visitor,  and  set  forth  in  a  schedule, 
confirmed.  Four-fifths  of  the  amount  already  received  by  the  Commissioners 
from  the  dean  and  one  of  the  canons  of  Durham,  under  the  Order  in  Council 
of  11th  August,  1841,  to  be  applied  to  the  repairs  of  Ripon  Cathedral,  and 
the  remaining  fifth  towards  a  new  organ  at  Chester. 

Out  of  the  monies  accruing  to  the  Commissioners  under  the  said  Order  in 
Council,  or  any  other  order  for  a  like  purpose,  the  annual  sum  of  3000/.  to 
be  paid  to  the  chapter  of  Chester,  until  the  year  1854 ;  and  the  sum  of  3,300/. 
to  the  chapter  of  Ripon,  for  ever;  in  augmentation  of  their  revenues,  or  a  pro- 

Eortional  part  of  such  sums  respectively,  until  the  monies  so  to  be  received 
y  the  Commissioners  shall  be  sufficient  to  pay  in  full. 
The  number  of  minor  canons  at  Chester  reduced  to  four,  and  the  stipends 
of  new  minor  canons  to  be  raised  to  150/.  each. 

The  number  of  minor  canons  at  Ripon  to  continue  to  be  two,  and  their 
stipends  to  be  150/.  each. 

Two-fifths  of  the  whole  chapter  revenues  in  each  case,  including  the  afore- 
said augmentations,  to  be  applied  to  the  services  of  the  church  and  the  main- 
tenance of  the  fabric,  and  the  residue  to  be  divided  among  the  dean  and 
canons,  so  as  to  give  to  the  dean  a  double  share ;  subject  to  all  regulations 
respecting  residence. 

55,  Durham  University  Trusts, 

(Dated  2nd  February.    Gazetted  15th  and  29th  February,  1842.) 

Certain  lands,  tenements,  tithes  and  hereditaments  held  by  the  dean  and 
chapter  of  Durham  under  2  &  3  Will.  4,  c.  19,  (private),  in  trust  for  the 
university  of  Durham,  transferred  with  the  consent  of  the  chapter  and  uni- 
versity to  the  warden,  masters  and  scholars  of  the  university. 

56.  Ripon  Episcopal  House  tif  Residence. 
(Dated  2Dd  February.    Gazetted  15th  and  29th  February,  1842.) 

A  further  sum,  not  exceeding  1,500/.,  appropriated  to  the  final  completion 
of  an  episcopal  residence  for  the  ^hops  of  Ripon. 

57.  Norwich  Canonical  Substitute, 
(Dated  11th  March.    Gazetted  29th  March,  1842.) 
Same  as  Gloucester  (40),  mutatis  mutandis, 

58.  Benefices  Augmentation  {General). 
(Dated  27lh  April.    Gazetted  29th  April  and  3d  May,  1842.) 

TW  tV\\TtY-mue  benefices  mentioned  in  Schedules  A,  B  and  C,  to  be  aug- 
mented b^  lYve  «ixuo'osi\A  wX  q^^^X.^^  \.VA\t  names. 
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The  payments  to  be  made  half-yearly  in  May  and  November,  and  to  com-  Orders  in 
mence  on  the  Ist  of  May  next.  ^<*°"«^"- 

Note. — Certain  resolutions  embodied  in  this  order  are  printed  ante,  vol.  L 
page  237i. 

59.  Benefices  Augmentation  {Special,) 

(Dated  27th  April.    Gazetted  29th  Apiil  and  3d  May,  1842.) 

The  perpetual  curacies  of  Christ  Church,  Birmingham ;  Stowe,  otherwise 
St.  Chad,  Lichfield ;  and  Wolviston,  in  the  diocese  of  Durham,  augmented. 

60.  Claypole  Medieties  Union. 

(Dated  27th  April.    Gazetted  6th  May,  1842.) 

The  two  medieties  of  North  and  South  Claypole,  in  the  diocese  of  Lincoln, 
united  so  as  to  form  one  benefice. 


APPENDIX  V. 


REDEMPTION  OF  LANDTAX 

ON 

(SttUMMtital  ^tifp^ttn* 


1  HE  Acts  and  principal  sections  relating  to  the  Redemption  of  Land  Tax 
on  Ecclesiastical  rroperty,  are  the  following — 

42  Geo.  3,  c.  116,  ss.  77,  78,  79,  80,  81,  82,  83,  84,  85,  86,  87,  88. 

45  Geo.  3,  c.  77,  s.  1. 

46  Geo.3,  c.  133,  s.3. 

49  Geo.  3,  c.  67,  s.  1. 

50  Geo.  3,  c.  58,  s.  2. 

53  Geo.  3,  c.  123,  ss.  26,  27,  28,  29,  30,  31,  38. 

c.  142. 

54  Geo.3,  c.  173,  s.  6. 

57  Geo.3,  c.  100,  ss.9,  12,  13,  14,  15,  17. 

10  Geo.  4,  c.  50,  ss.  57, 59,  (as  to  Crown  Property). 


The  remaining  Land  Tax  Acts— 2  &  3  Will.  4,  c.  127  ;  3  &  4  Will.  4, 
C.95  ;  4  &  5  Will. 4,  c.  60;  6  &  7  Will.  4,  c.  80  ;  and  1  &  2  Vict  c.58-do 
not  affect  Ecclesiastical  property. 
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l^OR  an   analysis  of  the  provisions  of  the  following  statute,  see  title 

liinititnn^m%t%,  vol.  3.  p.  339. 

2  &  3  Vict.  c.  18. 

2  &  3  Vict  -^n  Act  to  enable  Archbishops  and  Bishops  to  raise  money  on  Martgagf  of 
c.  1 8.  their  Sees,  for  the  Purpose  of  building  and  otherwise  providing  Jit  Housa 

for  their  Residence,  [Ist  July,  1839.] 

^*  Whereas  it  is  expedient  that  power  should  be  given  to  the  archbishops 
and  bishops  of  the  several  dioceses  in  England  and  Wales  to  raise  oiofiey 
upon  the  security  of  the  lands  and  hereditaments  of  their  respective  sees,  fat 
the  purpose  of  taking  down  and  rebuilding,  or  repairing,  addine  to,  altering, 
or  improving,  the  pidaces  or  mansion  houses,  offices,  and  outbaildings  be- 
longing to  their  respective  sees,  or  of  providing  other  palaces  or  manaioii- 
houses,  offices,  and  outbuildings  for  the  residence  and  occupation  of  them- 
h'tSL^^^^'      "^^^^^  *"^  *^^^^  successors  :*'  Be  it  therefore  enacted.  That  mm  and  imroe- 
BUbop^may     diately  after  the  passing  of  this  act  it  shall  be  lawful  for  the  archbishop  or 
raise  Money     bishop  for  the  time  being  of  any  diocese  in  England  or  Wales,  after  procuring 
orth«  Po"^V  ^"^^  certificate  and  other  evidence  and  obtaining  such  consents  as  are  herdii- 
biona  of  bia     after  required,  to  borrow  and  take  up  at  interest  in  the  manner  hereinafter 
b^^'ldin  ^or      mentioned,  for  the  purpose  of  taking  down  and  rebuilding  upon  the  same  or 
iropruvfng'tbe  ^^^y  adjacent  site  or  sites,  or  upon  any  other  land  or  ground  belonging  to  bis 
Palace  or        see,  or  of  repairing,  adding  to,  altering  or  improving  any  palace  or  mansion- 
for  baiidios'a  ^^^^^t  offices,  or  outbuildings  belonging  to  his  see,  or  any  part  or  parts 
new  Palace  (»r  thereof;  or  for  the  purpose  of  building  upon  any  land  or  ground  belonging 
Maniion  for     ^o  his  see  any  palace  or  mansion-house,  offices  or  outbuildings,  for  the 
tion ;  m"ror     residence  or  occupation  of  himself  and  his  successors,  either  in  lieu  of  and  in 
parcb»aing       substitution  for  any  palace  or  mansion-house,  offices  or  outbuildings  then  be- 
MaDi^on-**"'*^  longing  to  his  see,  or  in  addition  thereto ;  or  for  the  purpose  of  purchasiog 
boaae,  Ace ;     any  freehold  messuage  or  mansion-house,  offices,  or  outbuildings^  for  the 
or  for  piir-      residence  or  occupation  of  himself  and  his  successors,  either  with  or  without 
for*a'sHe,&c.  fi'^hold  land  convenient  to  be  held  therewith,  and  either  in  lieu  of  and  in 
substitution  for  any  palace  or  mansion-house,  offices,  or  outbuildings  then 
belonging  to  his  see,  or  in  addition  thereto,  and  (if  necessary  or  expedient) 
taking  down  and  rebuilding  on  the  same  site,  or  on  any  other  part  or  parts  of 
the  land  to  be  included  in  such  purchase,  or  repairing,  adding  to,  altering,  or 
improving  the  messuage  or  mansion-house,  ofnces  or  outbuildings  to  be  so 
purchased  as  aforesaid,  or  any  part  or  parts  thereof;  or  for  the  purpose  of 
purchasing  any  freehold  land  or  ground  (cither  with  or  without  any  building 
or  buildings  thereon)  as  a  site  for  any  palace  or  mansion-house,  offices,  or 
outbuildings,  and  for  occupation  therewith,  and  building  on  the  said  land  or 
ground,  or  any  part  or  parts  thereof,  any  such  palace  or  mansMm-house, 
offices,  or  outbuildings,  for  the  residence  or  occupation  of  himself  and  bis 


successors,  either  in  lieu  of  and  in  substitution  for  any  palace  or  mansion-  t  &  ^g  ^^ 
house,  offices,  or  outbuildings  then  belonging  to  his  see,  or  in  addition  to  the  — f: — ! — 
same,  and  in  order  thereto  taking  down  and  removing,  or  repairing,  adding  to, 
altering,  or  improving,  any  building  or  buildings  which  may  be  standing  upon 
the  said  land  or  ground  at  the  time  of  such  purchase,  or  any  part  or  parts 
thereof,  any  sum  or  sums  of  money  not  being  less  than  two  thousand  pounds 
nor  exceeding  three  years  net  income  and  produce  of  the  revenues  of  his  see, 
such  yearly  net  income  and  produce  to  be  reckoned  on  an  average  of  three 
years,  and  ascertained  and  certified  in  the  manner  hereinafter  mentioned ; 
and  as  a  security  for  the  money  so  to  be  borrowed,  by  indenture  or  indentures, 
to  be  duly  sealed  and  delivered,  to  demise  all  or  any  of  the  manors,  mes- 
suages, lands,  tenements,  tithes,  rent-chaiges  in  lieu  of  tithes,  rents,  and 
hereditaments  of  or  belonging  to  his  see,  to  any  person  or  persons  or  body  or 
bodies  politic  or  corporate,  ¥rho  shall  be  willing  to  lend  or  advance  the  same, 
or  to  such  person  or  persons  as  such  lender  or  lenders  may  nominate  or 
appoint,  for  any  term  or  terms  of  years,  but  to  be  subject  to  a  proviso  or  pro- 
visoes in  such  mortgage  or  mortgages  to  be  contained  for  the  cessor  of  every 
such  term  or  terms  of  years  on  payment  to  the  party  or  parties,  body  or 
bodies  politic  or  corporate,  who  shall  advance  the  same  or  any  part  or  parts 
thereof  his,  her,  or  their  executors,  administrators,  successors,  or  assigns,  of 
the  principal  sum  or  sums  so  to  be  borrowed,  and  such  interest  as  shall 
become  due  for  the  same,  at  the  times  and  in  the  manner  hereinafter  men- 
tioned; (that  is  to  say,^  the  interest  thereof,  or  of  so  much  thereof  as  from  How  lDt«i«it 
time  to  time  shall  remain  unpaid,  at  such  rate  as  shall  be  agreed  upon,  to  be  '^i^Jl"^^ 
paid  W  equal  half-yearly  payments  on  the  days  to  be  therein  appointed,  the  '  '*^'^^* 

first  of  such  payments  to  be  appointed  to  be  made  at  the  end  of  six  months 
next  after  the  date  of  the  mortgage,  and  one-thirtieth  part  of  the  principal 
money  at  the  end  of  the  third  year  firom  such  date,  ana  a  like  thirtieth  part 
of  the  principal  money  at  the  end  of  each  year  of  the  succeeding  twenty-nine 
years ;  which  mortgage  or  mortgages,  when  so  made,  after  the  same  shall 
have  been  register^  in  the  registry  of  the  diocese  of  the  archbishop  or  bishop 
making  the  same,  shall  bind  every  succeeding  archbishop  or  bishop  in  the 
same  see,  until  the  principal  money,  interest,  and  costs  shall  be  paid  off  and 
discharged,  as  fully  and  effectually  as  if  such  successor  had  made  or  executed 
the  same :  Provided  always,  that  no  messuage,  mansion-house,  offices,  out-  No  MeftinaKe 
buildings,  or  land  shall  be  purchased  under  this  act  by  any  archbishop,  except  ^^^^^  R*"*' 
such  messuage,  mansion-house,  offices,  out-buildings,  or  land  shall  be  situate  wiihin  the  ^* 
within  the  province  of  such  archbishop,  nor  shall  any  such  messuage,  man-  Province  or 
tion-house,  offices  or  out-buildings  be  purchased  by  any  bishop  under  this  ^^*^<^^*** 
act,  except  the  same  shall  be  situate  within  the  diocese  of  such  bishop." 

Sect  2.  '*  That  for  determining  the  amount  raisable  by  any  archbishop  or  How  net 
bishop  under  the  authority  of  this  act,  the  net  yearly  income  and  produce  of  Jom^'and 
the  revenues  of  his  see,  on  an  average  of  three  years  ending  on  the  twenty-  Produce  ofa 
ninth  day  of  September  next  before  the  date  of  the  deed  or  deeds  of  mortgaee  ^**  '^i^l^ 
shall  be  ascertained  and  certified,  so  far  as  shall  be  thought  necessary  for  the  **^'^"^* 
purpose  aforesaid,  by  the  persons  hereinafter  mentioned ;  (that  is  to  say,)  in 
the  case  of  an  archbishop  by  the  Archbishops  of  Canterbury  and  York  for  the 
time  being,  and  in  the  case  of  a  bishop  by  such  bishop  and  the  archbishop  of 
the  province  for  the  time  being ;  and  that  every  such  certificate  shall  be  in  Certiocaie 
writing  under  the  respective  hands  of  the  certifying  parties,  and  shall  be  de-  Ji^^'^Ji  ?!*** 
posited  in  the  registry  of  the  diocese  of  the  archbishop  or  bishop  making  such  ibe  RegUtry 
mortgage  or  mortgages,  for  the  use  and  benefit  of  such  archbishop  or  bishop,  <*f  *i>«  Dio- 
and  his  successors,  executors,  or  administrators,  and  of  the  person  or  persons,  *^^**' 
or  body  or  bodies  politic  or  corporate,  by  whom  the  mortgage  money  shall  be 
advanced,  and  his  or  their  executors,  administrators,  successors,  and  assigns, 
who  shall  respectively  have  a  right  to  inspect  the  same,  and  take  copies 
thereof,  whenever  occasion  shall  require ;  and  that  every  such  certificate  so 
made  and  deposited  as  aforesaid  shall  for  the  purposes  of  the  mortgage  or 
mortgages   to  which  the  same  shall  relate  be  conclusive  evidence  of  the 
amount  of  the  net  yearly  iucome  and  produce  of  the  revenues  of  the  said  sec/| 
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appendf  jt  Vl^ 


S  ft  3  Vict, 
c.  18. 

No  Mort- 
gage to  be 
made  until  a 
Borve>or'» 
CertitiCMle, 
stating  ihe 
Panicnian 
beicin  re- 
qaired,bas 
been  mufle  to 
certain  Par- 
ties, and  tfieir 
Consent  ob- 
UlDed. 


Respecting 
standing  or 
trowing 
Timber. 


Protection  Tor 
Mortgages. 


Mortgagor  to 
rovenant  to 
keep  down 
Principal  and 
Interest. 


P<iwer  of 
Dinreas  and 
Sale  in  ca^e 
ttie  Principal 
or  Interest 
slinil  be  Forty 
Da>sin 
arrear. 


Limiting 
Amount  of 
Interest  and 
Principal  to 
be  recovered 
In  case  of 
Avoidanoe  of 
See. 


Sect  3.  ''  Provided  always,  That  no  piortgage  shall  be  made  under  the 
authority  of  this  act,  for  any  of  the  purpotses  aforesaid,  until  the  archbishop 
or  bishop  desiring  to  make  the  same  shall  have  procured  from  tome  skiUu 
and  experienced  architect  or  surveyor  a  certificate  containing  a  statement 
of  the  propriety  and  expediency  of  raising  money  for  the  purposes  in  question, 
and  of  the  condition  of  any  palace  or  mansion-house,  offices,  or  outbuildingi^ 
which  may  be  proposed  to  be  taken  down  and  rebuilt,  or  repaired,  added  to^ 
altered,  or  improved,  or  in  substitution  for  which  any  palace  or  mansion- 
house,  offices,  or  outbuildings  shall  be  proposed  to  be  built  or  purchased  as 
aforesaid,  and  of  the  value  of  the  timber  and  other  materials  belonging  to  the 
see  (if  any)  available  for  the  purposes  aforesaid,  or  saleable,  and  a  ftwn  and 
estimate  of  the  works  fit  and  proper  to  be  done  for  efiecting  such  purpose^ 
and  also  in  the  case  of  a  purchase  a  map  or  maps  under  an  actual  survey  of 
the  messuage  or  mansion-house,  offices,  or  outbuildings,  land,  and  premiia 

{iroposed  to  be  purchased  as  aforesaid,  and  a  valuation  thereof,  and  shall  hafs 
aid  the  same  before  the  persons  hereinafter  mentioned,  (that  is  to  say,)  in  the 
case  of  an  archbishop  before  the  other  archbishop  and  the  Lord  High  Tresr 
surer  or  First  Lord  Commissioner  of  the  Treasury  for  the  time  being,  and  ii 
the  case  of  a  bishop  before  the  archbishop  of  the  province  and  the  Lord  Higb 
Treasurer  or  first  Lord  Commissioner  of  the  Treasury  for  the  time  being, 
and  obtained  the  consent  of  the  same  parties  respectively  to  such  mortgage  or 
mortgages  as  aforesaid,  signified  by  some  writing  or  writings  under  tbdr 
respective  hands  :  Provided  nevertheless,  that  if  there  shall  be  standing  or 
growing  upon  any  land  or  ground  belonging  to  the  see  any  timber  or  other 
trees  or  tree  which  iu  the  judgment  of  such  architect  or  surveyor  ought  to  be 
left  standing  for  the  ornament  or  shelter  of  the  palace  or  mansion^iottse  so 
proposed  to  be  taken  down  and  rebuilt,  or  repaired,  added  to,  altered,  imr 
proved,  or  substituted  as  aforesaid,  such  timber  and  other  trees  or  tree  shsH 
not  be  deemed  timber  available  for  the  purposes  aforesaid,  or  saleable,  and 
the  value  thereof  shall  not  be  computed  or  reckoned  by  such  architect  or  sur- 
veyor in  the  certificate  hereinbefore  required  to  be  given  by  him  :  Provided 
always,  that  such  consents  so  signified  as  aforesaid  shall  discharge  the  per- 
son or  persons,  or  body  or  bodies  politic  or  corporate,  by  whom  the  mortgsge 
money  shall  be  advanced,  from  all  obligation  and  concern  to  ascertain  or 
inquire  whether  any  such  certificate  or  other  evidence  shall  have  been  pro- 
cured and  laid  before  tlie  consenting  parties  as  aforesaid,  or  for  what  purpose 
the  mortgage  money  shall  be  raised,  or  whether  such  purpose  shall  be  within 
the  true  intent  and  meaning  of  this  act." 

Sect  4.  **  That  every  such  mortgage  shall  contain  a  covenant  firom  the 
archbishop  or  bishop  makin?  the  same,  for  himself,  his  heirs,  executors,  and 
administrators,  to  pay  and  Keep  down  so  much  of  the  said  principal  money 
and  interest  as  shall  become  payable  upon  such  mortgage  or  mortgagei 
during  the  period  of  his  continuance  in  his  said  see." 

Sect.  5.  "  Provided  always,  that  whenever  the  principal  money  or  intere^ 
to  be  secured  by  any  such  mortgage  or  mortgages,  or  any  part  thereof  re- 
spectively, shall  be  in  arrear  and  unpaid  for  more  than  forty  days  after  the 
same  respectively  shall  become  due,  it  shall  be  lawful  for  the  mortgagee  or 
mortgagees,  his  or  their  executors,  administrators,  successors,  or  assigns,  to 
recover  the  same  respectively,  or  so  much  thereof  respectively  as  shall  be  then 
due,  together  with  interest  sifter  the  rate  reserved  by  the  said  mortgage  upon 
any  instalment  of  the  principal  money  which  shall  be  so  in  arrear,  and  the 
costs  and  charges  attending  the  recovery  thereof,  by  distress  and  sale  in  such 
manner  as  rents  may  by  law  be  recovered  by  landlords  from  their  tenants/' 

Sect.  6.  **  Provided  always,  that  from  and  after  every  avoidance  of  any 
see  the  lands  and  hereditaments  whereof  shall  have  been  mortgaged  as  afore- 
said no  person  or  persons,  or  body  or  bodies  politic  or  corporate,  to  whom 
any  such  mortgage  or  mortgages  shall  have  been  made,  his,  her  or  their  exe- 
cutors, administrators,  successors,  or  assigns,  shall  be  entitled  to  recover  by 
distress  and  sale  iu  the  manner  hereinbefore  mentioned,  anv  more  than  one 
year's  interest  which  may  have  accrued  before  such  avoidance  upon  any 
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principal  sum  to  be  aecared  by  sucb  mortgage  or  mortgages,  or  more  than    >  &  3  Viet. 

one  instalment  for  principal  money  which  shaU  have  fallen  due  before  such  **  '*' 

avoidance." 

Sect.  7.  "  That  the  money  to  be  borrowed  as  aforesaid  shall  be  paid,  in  the  ^^^^^  *")J]" 
case  of  an  archbishop,  into  the  hands  of  such  person  or  persons  as  shall  be  !^|^^  |„|^  ,||q 
nominated  or  appointed  to  receive  and  apply  the  same  for  the  purposes  afore-  hands  or  a 
said  by  the  archbishops  of  Canterbury  and  York  for  the  time  being,  by  some  jjjjilwefc' 
writing  under  their  respective  hands,  and  in  the  case  of  a  bishop  into  the 
hands  of  such  person  or  persons  as  shall  be  nominated  or  appointed  to  receive 
and  apply  the  same  for  the  purposes  aforesaid  by  such  bishop  and  the  arch- 
bishop of  the  province  for  the  time  being,  by  some  writing  under  their 
respective  hands  after  such  nominee  or  nominees  shall  have  given  a  bond  to 
the  persons  so  nominating  or  appointing,  with  sufficient  surety  in  a  sufficient 
sum,  with  a  condition  for  his  or  their  duly  applying  and  accounting  for  the 
money  which  may  come  to  his  or  their  hands  under  this  act ;  and  the  receipt 
or  receipts  of  the  person  or  persons  so  to  be  nominated  shall  be  a  sufficient 
discharge  to  the  person  or  persons  who  shall  advance  and  pay  the  money ; 
and  the  person  or  persons  so  to  be  nominated  shall  or  may  from  time  to  time  Pq^^„  ^^ 
enter  into  contracts  with  proper  persons  for  such  works  as  shall  from  time  to  Datim  of 
time  be  approved,  in  the  case  of  an  archbishop,  by  the  archbishops  of  Can-  Nomintti. 
terbury  and  York  for  the  time  being,  and  in  the  case  of  a  bishop  by  the 
archbishop  of  the  province  and  the  bishop  of  the  diocese  for  the  time  being, 
and  be  specified  in  an  instrument  or  instruments  upon  parchment  to  be  signed 
by  them ;  and  also  shall  or  may,  with  the  like  approbation,  from  time  to  time 
rescind  or  vary  any  such  contracts,  and  shall  inspect  and  have  the  care  of  the 
execution  of  such  contracts,  and  shall  pay  the  money  for  such  works,  according 
to  the  terms  of  such  contracts ;  or  otherwise  shall  superintend  and  inspect 
such  works,  and  pay  for  the  same,  as  the  said  two  archbishops  or  the  said 
archbishop  and  bishop  for  the  time  being  (as  the  case  may  be)  shall  by  some 
writing  or  writings  under  their  respective  hands  appoint  or  direct ;  and  shall 
also  pay  the  consideration  money  for  all  such  messuages,  buildings,  and 
lands  as  shall  be  purchased  under  the  authority  of  this  act  to  such  persons 
and  in  such  manner  as  the  said  two  archbishops  or  the  said  archbishop  and 
bishop  for  the  time  being  (as  the  case  shall  be)  shall  in  manner  aforesaid 
appoint  or  direct ;  and  shall  also  purchase  or  provide  and  pay  for  all  such 
fixtures  and  fittings  as  shall  be  deemed  proper  and  suitable  as  aforesaid,  and 
shall  be  approved  by  the  said  two  archbishops  or  the  said  archbishop  and 
bishop  for  the  time  being  (as  the  case  may  be) ;  and  shall  pay  the  costs  and 
charges  of  any  mortgage  or  mortgages  and  of  any  purchase  or  purchases 
which  may  be  made  under  the  authority  of  this  act,  and  of  procuring  any  such 
certificate,  plan,  estimate,  map,  and  valuation  as  aforesaid,  and  of  making 
copies  thereof;  and  shall  take  proper  receipts  for  the  money  to  be  so  paid  or 
applied  as  aforesaid  ;  and,  so  soon  as  the  works  and  other  purposes  for  which 
such  monies  shall  have  been  raised  shall  be  completed,  and  the  money  paid, 
shall  make  out  an  account  of  his  or  their  receipts  and  payments,  and  enter 
them  in  a  book  fairly  written,  which  shall  be  signed  by  him  or  them,  and  to- 
gether with  the  vouchers  for  such  payments,  shall  be  laid  before  the  said 
two  archbishops  or  the  said  archbishop  and  bishop  for  the  time  being  (as  the 
case  may  be),  and  examined  by  them,  and  when  allowed  by  writing  under 
their  hands,  such  allowance  to  be  a  full  discharge  to  the  person  or  persons  so 
nominated  in  respect  of  the  said  account :  and  if  any  balance  shall  remain  in 
the  hands  of  sucn  nominee  or  nominees  after  the  payments  aforesaid,  and 
also  afler  making  to  him  or  them  such  compensation  for  his  or  their  tjrouUW 
as  the  said  two  archbishops  or  the  said  archbishop  and  bishop  for  tJie  iiiutr 
being  (as  the  case  may  be)  shall  thhik  reasonable,  the  same  shall  bv  ftM  iv 
discharge  of  the  principal  debt,  secured  by  such  mortgage  or  mort^ttft**..  *v 
far  as  such  balance  will  extend  to  pay  the  same,  and  ao  as  tv  reduc*  >m^ 
portionably  the  annual  instalments  of  such  debt,  or  wa^'h  i4  tbir  tiMfl  iu^hU 
menu  as  shall  not  have  fallen  due ;  all  which  aeoouuU,  wUm'  iMtrfi*  4*«r 
completed  and  allowed,  shall  be  deposited,  togetbn'  wiUi  iUf  ^mM^mt  m  <Iia 
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9  &  3  Vkt.    registry  of  the  diocese  of  the  archbishop  or  bishop  by  whom  raeh  mortgiee 
^'  '^'        or  mortgages  shall  have  been  made,  for  the  use  and  benefit  of  each  mnSh 
bishop  or  bishop  and  his  successors,  who  shall  have  a  right  to  inspect  the 
same  and  take  copies  thereof  whenever  occasion  shall  require.'* 
The  Mort-  Sect.  8.  '*  Pk'ovided  nevertheless,  that  notwithstanding  any  such  mortgage 

inmt  Leases    ^^  mortgages  as  aforesaid,  it  shall  be  lawful  for  the  archbishop  or  bishop  who 
BotwiUistand-  shall  have  made  the  same,  and  his  successors,  from  time  to  time  to  make  sacfa 
Mort"^  *^^^    contracts  and  agreements  for  granting  leases,  and  such  leases,  either  under 
^^^'       any  existing  power,  or  under  any  power  to  be  hereafter  created,  or  otherwise 
howsoever,  as  he  or  they  might  have  made  in  case  this  act  and  the  ssid 
mortgage  or  mortgages  had  not  been  passed  or  made ;  and  that  such  mort- 
gage or  mortgages  shall  also  be  subject  to  the  effect  of  all  such  contracts  and 
agreements  for  leases,  and  of  all  such  leases,  of  any  of  the  hereditaments  to 
be  included  therein,  as  may  have  been  then  already  made  and  may  be  then 
subsisting." 
The  Arrb-  Sect.  9.  ''  That  every  archbishop  or  bishop  making  any  such  mortgage  or 

gl^P  ^J        mortgages  as  aforesaid,  and  his  successors  for  the  time  being,  shall  and  he 
the  Tlme^*^      ^i^^  "1^7  ^^  ^^^  Ai^  hereby  required  to  pay  and  discharge  yearly  at  the  end 
being  to  pay    of  the  third  year  from  the  making  of  such  mortgage  or  mortgages  respee- 
the  »d  of*'    tively,  and  at  the  end  of  each  year  of  the  succeeding  twenty-nine  years,  one 
the  third         thirtieth  part  of  the  principal  money  thereby  to  be  respectively  secured,  until 
Ibirti  ^h^p      ^^^  whole  of  such  money  snail  be  discharged,  and  also  from  time  to  time  to 
of  the  Prin*     P&y  the  interest  which  shall  become  due  on  such  principal  money,  or  on  such 
cipai,  and       part  thereof  as  for  the  time  being  shall  remain  unpaid ;  and  that  every  sudi 
terest'*or  soch  Archbishop  or  bishop,  and  his  successors  for  the  time  being,  shall  annually, 
Part  at  for      at  his  and  their  own  expense,  from  and  immediately  after  the  commencemeDt 
the  Time  be    of  any  such  buildings  or  other  works  as  aforesaid,  except  as  to  any  pslaoe, 
main'onfMiid;  niansion  house,  messuage,  or  building  which  shall  be  proposed  to  be  entirely 
and  to  insare  taken  down,  and  then  ^om  and  immediately  after  the  commencement  of  the 
from  Fire.       rebuilding  thereof,  and  also  from  and  immediately  after  the  entering  into  any 
contract  or  contracts  for  the  purchase  of  any  messuage  or  building  under  the 
authority  of  this  act,  insure  and  keep  insured  the  whole  of  the  buildings 
whereon  or  on  any  part  whereof  such  works  shall  have  been  so  commenc^ 
or  which  shall  be  comprised  in  such  contract  or  contracts  as  aforesaid,  at  one 
or  more  of  the  public  offices  in  London  or  Westminster  for  insuring  houses 
and  buildings  from  loss  or  damage  by  fire,  in  such  sum  or  sums  of  money  as 
shall  be  agreed  upon,  in  the  case  of  an  archbishop,  by  the  archbishops  of 
Canterbury  and  York  for  the  time  being,  and  in  the  case  of  a  bish(^  by  the 
archbishop  of  the  province  and  the  bishop  of  the  diocese  for  the  time  being; 
and  the  receipt  or  receipts  for  the  premium  or  premiums  which  shall  be  paid 
for  effecting  or  keeping  on  foot  such  insurance  or  insurances  respectively 
shall  be  annually  exhibited  by  every  such  archbishop  effecting  such  insurance 
or  insurances  to  the  other  archbishop  for  the  time  being,  and  by  every  sudi 
bishop  to  the  archbishop  of  the  province  for  the  time  being ;  and  in  every  case 
of  any  loss  or  damage  by  fire  to  any  of  the  said  buildings  the  money  to  be 
received  under  any  such  insurance  or  insurances  shall  be  applied,  in  the  case 
of  an  archbishop,  by  or  under  the  direction  of  the  archbishops  of  Canterbury 
and  York  for  the  time  being,  and  in  the  case  of  a  bishop,  by  or  under  the 
direction  of  the  archbishop  of  the  province  and  the  bishop  of  the  diocese  for 
the  time  being,  in  or  towards  the  rebuilding  or  repairing  and  reinstatuig  of 
the  same." 
In  case  of  Sect.  10.  "  That  if  any  such  archbishop  or  bishop  as  aforesaid,  or  any  of 

Neglect  to  y^^  successors,  shall  neglect  to  insure  or  keep  insured  in  manner  aforesaid  the 
if  Pke  sbonld  ^^id  buildings  or  any  of  them  to  the  full  amount  which  shall  be  agreed  upon 
happen,  as  aforesaid,  and  any  loss  or  damage  by  fire  shall  happen  thereto,  and  the 

fbr^rorleed"  archbishop  or  bishop  who  shall  have  so  neglected,  or  his  heirs,  executors,  or 
ing  against  administrators,  shall  not  within  twelve  calendar  months  next  after  such  fire 
jj®  ^'^*'*-  shall  have  happened  rebuild  or  repair  and  reinstate  the  building  or  buildings 
Bishop  by  which  shall  have  been  burnt  down  or  damaged  by  fire,  or  apply  for  the  par- 
Action,  pose  such  &  wxm  of  money,  as  together  with  the  money,  if  auy,  for  which  the 
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building  or  buildings  so  burnt  down  or  damaged  by  fire  sball  have  stood  t  &  s  Vict, 
insured,  shall  make  up  the  full  sum  for  which  the  same  respectively  ought  to  ^^^ 
have  been  kept  insured,  it  shall  be  lawful,  in  the  case  of  an  archbishop,  for 
the  other  archbishop  fur  the  time  being,  and  in  the  case  of  a  bishop  for  the 
archbishop  of  the  province  for  the  time  being,  and  thev  are  hereby  directed, 
to  proceea  by  action  of  debt  against  the  archbishop  or  bishop  who  shall  have 
so  neglected,  or  his  heirs,  executors,  or  administrators,  for  the  recovery  of 
such  a  sum  of  money  (not  exceeding  the  sum  for  which  the  building  or 
building  so  to  be  burnt  down  or  damaged  by  fire  ought  to  have  been  insured 
as  aforesaid,  or  the  proportion  thereof  for  which  the  same  shall  not  have  stood 
insured,  af^er  deducting  therefrom  the  money,  if  any,  which  such  archbishop 
or  bishop,  his  heirs,  executors,  or  administrators,  shall  have  applied  towards 
such  rebuilding  or  repairs  and  reinstatement  as  aforesaid)  as  shall  be  sufficient 
to  rebuild  or  repair  and  reinstate  the  same ;  and  the  money  so  to  be  recovered 
in  such  action  shall  b^  applied,  in  the  case  of  an  archbishop,  by  the  arch- 
bishops of  Canterbury  and  York  for  the  time  bein^,  and  in  the  case  of  a 
bishop  by  the  archbishop  of  the  province  and  the  bishop  of  the  diocese  for 
the  time  being,  or  under  their  direction  respectively,  in  or  towards  rebuilding, 
repairing,  and  reinstating  the  building  or  buildings  which  shall  have  been  so 
burnt  down  or  damaged  by  fire  as  aforesaid." 

Sect.  11.  *'  That  upon  every  vacancy  which  shall  happen  of  any  see  the  a  Prooortloo 
lands  and  hereditaments  whereof  shall  have  been  mortgaged  under  the  orthehtl^ 
authority  of  this  act,  before  such  mortgage  or  mortgages  shall  be  discharged,  fJrett^  and  of 
the  archbishop  or  bishop  for  the  time  being  avoiding  the  same,  his  heirs,  ibe  annaai 
executors,  or  administrators,  shall  pay  so  much  of  the  half-yearly  pa}'ment  of  pj!{||'cj!^^"\'^ 
interest  upon  the  principal  money  secured  by  any  such  mortgage  or  mortgages  be  paid  on 
accruing  and  not  actually  accrued  due  at  the  time  of  his  ceasmg  to  be  arch-  AvoMaoce  of 
bishop  or  bishop  of  the  said  see  as  shall  be  in  proportion  to  the  time  which  at  *  *    ^* 
such  avoidance  shall  have  elapsed  of  the  current  half  year,  and  shall  also  (in 
case  such  avoidance  shall  happen  after  the  expiration  of  the  second  year  from 
the  date  of  such  mortgage  or  mortgages  respectively)  pay  so  much  of  the 
annual  instalment  which  shall  fall  due  next  after  such  avoidance  of  the  said 
see  of  every  principal  sum  so  to  be  secured  as  aforesaid  as  shall  be  in  pro- 
portion to  the  time  which  at  such  avoidance  shall  have  elapsed  of  the  current 
year." 

Sect  12.  "  That  if  any  money  shall  be  raised  by  any  archbishop  or  bishop  For  Re- 
under  the  authority  of  this  act,  ror  the  puipose  of  building  or  purchasing  any  '^®,^|  *^ 
palace  or  mansion  house,  offices,  or  outbuildings,  in  substitution  for  any  f^^  applyinK 
palace  or  mansion  house,  offices,  or  outbuildings  then  belonging  to  his  see,  it  the  Materiau 
shall  be  lawful  for  any  such  archbishop,  with  tlie  consent  of  the  other  arch-  I2^*Jf  "J", 
bishop  for  the  time  bemg,  and  for  any  such  bishop,  with  the  consent  of  the  Act! 
archbishop  of  the  province  for  the  time  being  (such  consent  to  be  signified 
by  some  writing  under  the  hand  of  the  consenting  party),  to  take  down  and 
remove  the  palace  or  mansion  house,  offices,  or  outbuildings  for  which  the 
said  palace  or  mansion  house,  offices,  or  outbuildings  to  be  so  built  or  pur- 
chased shall  be  substituted  as  aforesaid  (if  the  same  or  any  part  thereof  can- 
not be  better  aoplied  for  the  permanent  advantage  of  the  see),  and  to  apply 
the  materials  in  or  towards  any  buildings  or  otlier  works  for  the  purpose  of 
which  such  money  shall  be  raised  as  aforesaid,  or  to  sell  the  same :  Provided 
nevertheless,  that  all  monies  to  arise  by  any  such  sale  shall  be  paid  to  the 
person  or  persons  who  shall  be  nominated  and  appointed  as  aforesaid  to 
receive  the  money  so  to  be  raised  by  mortgage ;    and  that  the  receipt  or 
receipts  of  such  nominee  or  nominees  shall  be  a  sufficient  discharge  or  suffi- 
cient discharges  to  the  person  or  persons  paying  the  same ;  and  that  such 
monies  shall  be  applied  by  such  nominee  or  nominees,  in  the  first  place,  for 
all  or  any  of  the  purposes  for  which  the  mortc^age  money  shall  be  raised,  with 
such  approbation  and  in  such  manner  and  subject  to  such  provisions  as 
hereinbefore  is  directed  and  are  contained  with  respect  to  the  money  to  be 
raised  by  any  such  mortgage  or  mortgages  as  aforesaid." 
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s  &  8  Vict.  Sect.  13.  "  That  all  sums  of  money  recovered  or  received  (or  dflapidatioiis, 
c-  ^^-  by  suit,  composition,  or  otherwise,  from  any  former  archbishop  or  bishop,  or 
DiUpidaiioD  ^^"  representatives,  and  which  shall  not  have  been  laid  out  or  expended  in 
Monies  to  be  rebuilding  or  repairs,  shall  be  paid  to  the  person  or  persons  who  shall  be 
l*u?poMs^or  non^inated  or  appointed  as  aforesaid  to  receive  the  money  so  to  be  raised  by 
the  Act.  mortgage ;  and  the  receipt  or  receipts  of  such  nominee  or  nominees  shall  be  a 

sufficient  discharge  or  sufficient  discharges  to  the  person  or  persons  paying  the 
same  monies ;  and  such  monies  shall  be  applied  by  such  nominee  or  nominees, 
in  the  first  place,  for  such  purposes  and  in  such  manner  and  subject  to  such 
provisions  as  are  hereinbefore  directed  and  contained  with  respect  to  the 
Mortgagees      money  to  be  raised  by  any  such  mortgage  or  mortgages  as  aforesaid :  Pn>- 
not  boand  to    vided  always,  that  no  person  or  persons,  or  body  or  bodies  politic  or  corpo- 
Appiicatlon^    ^ A^f  ^ho  may  advance  money  upon  such  mortage  or  mortgages  as  afoie- 
of  previoQi      said,  shall  be  bound  to  inquire  or  ascertain  whether  the  monies  which  may 
^°""'  have  been  recovered  or  received  for  dilapidations  from  any  former  arch- 

bishop or  bishop,  or  his  representatives,  shall  have  been  previously  laid  out  or 
expended  or  paid  as  aforesaid." 
Governortor  Sect  14.  ''That  it  shall  be  lawful  for  the  governors  of  the  Bounty  of 
Boont  ^mi*'*  Queen  Anne  for  the  augmentation  of  the  maintenance  of  the  poor  deigy  to 
ndvaDce  any  advance  and  lend,  at  one  or  more  time  or  times,  out  of  the  money  which  has 
Somi  aoiho-  arisen  or  shall  from  time  to  time  arise  from  that  bounty,  or  from  grants  by 
raised 'by  Uiis  pA^Ii&ment  in  aid  thereof,  any  sum  or  sums  of  money  by  this  act  authorized 
Act.  to  be  raised ;  and  such  mortgage  or  mortgages  as  aforesaid  shall  be  made  for 

repayment  in  manner  aforesaid  by  instalments  of  the  principal  sum  or  sumi 
so  to  be  advanced,  with  four  pounds  per  centum  per  annum  interest  for  the 
same  respectively,  by  such  half-yearly  payments  as  aforesaid.'* 
For  appoint-  Sect.  15.  "  That  if,  at  any  time  or  times  before  all  the  purposes  for  which 
infnees"in^^  any  person  or  persons  may  have  been  appointed  nominee  or  nominees  under 
cenain  Cases,  the  provisions  of  this  act  shall  have  been  carried  into  execution,  such  person 
or  persons,  or  any  nominee  or  nominees  who  may  have  been  appointed  under 
this  present  power,  shall  die,  or  decline  or  become  incapable  to  act,  or  desire 
to  be  discharged  from  acting  in  the  execution  of  the  purposes  for  which  he 
or  they  may  have  been  so  appointed,  or  shall  misconduct  himself  or  them- 
selves in  the  opinion  of  the  two  archbishops  or  the  archbishop  and  bishop  (as 
the  case  may  be)  by  whom  he  or  they  shall  have  been  nominated,  or  their 
successors  for  the  time  being,  then  and  so  often  as  the  same  shall  happen  it 
shall  be  lawful  for  the  said  two  archbishops  or  the  said  archbishop  and  bbhop 
for  the  time  being  (as  the  case  may  be),  by  any  writing  under  their  hands,  to 
nominate  or  appoint  any  other  person  or  persons  in  the  stead  or  place  of  the 
nominee  or  nominees  who  shall  so  die,  or  decline  or  become  incapable  to  act, 
or  desire  to  be  discharged,  or  misconduct  himself  or  themselves  as  aforesaid; 
and  such  person  or  persons  so  to  he  nominated  or  appointed  as  last  afore- 
said, upon  giving  a  bond  to  the  persons  so  nominating  and  appointing  him 
or  them  as  aforesaid,  with  sufficient  surety,  in  a  sufficient  sum,  conditioned 
for  his  or  their  duly  applying  and  accounting  for  any  money  which  may 
come  to  his  or  their  hands  under  this  act,  shall  and  may  act  or  concur  in 
acting  in  the  execution  of  the  purposes  of  such  appointment,  with  such  and 
the  .same  powers,  and  in  such  and  the  same  manner,  as  if  he  or  they  had 
originally  been  a  nominee  or  nominees  for  the  purposes  aforesaid." 
Power  to  Sect.  16.  **  That  it  shall  be  lawful  for  any  archbishop,  with  the  consent  of 

Dorchase  the  Other  archbishop  and  the  lord  high  treasurer  or  first  lord  commissioner  of 
Laod^for^a  ^^®  treasury  for  the  time  being,  and  for  any  bishop,  with  the  consent  of  the 
Site  to  boild  archbishop  of  the  province  and  the  lord  high  treasurer  or  first  lord  commis' 
*^"*  sioner  of  the  treasury  for  the  time  being,  such  consents  to  be  signified  by 

some  writing  or  writings  under  the  respective  hands  of  the  consenting  parties, 
and  also  by  their  respectively  being  made  parties  to  and  executing  the  deed  or 
deeds  by  which  the  purchased  property  shall  be  conveyed  as  hereinaf^ 
mentioned,  to  contract  for  the  absolute  purchase  of  any  freehold  me8saa|e  or 
mansion  house,  offices,  or  outbuildings,  or  for  the  absolute  purdiase  of  the 


fee  of  any  copyhold  messuage  or  mansion  house,  offices,  or  outbuilding,  for    «  &  *ig**^ 

the  residence  or  occupation  of  himself  and  his  successors,  either  with  or        ^'     ' 

without  land  convenient  to  be  held  therewith,  and  also  to  contract  for  the 
absolute  purchase  of  any  freehold  land,  or  of  the  fee  of  any  copyhold  land, 
either  wiUi  or  without  any  building  or  buildings  thereon,  as  a  site  for  a  palace 
or  mansion  house,  offices,  or  outbuildings,  for  the  residence  or  occupation  of 
himself  and  his  successors,  and  for  occupation  therewith ;  which  said  pre* 
mises  so  to  be  purchased  shall  be  conveyed  and  assured  unto  and  to  the  use 
of  such  archbishop  or  bishop  and  his  successors  in  the  same  see,  and  be 
for  ever  thereafter  held  and  enjoyed  by  him  and  them  respectively,  and  be 
and  continue  annexed  to  the  said  see  as  part  of  the  possessions  thereof." 

Sect.  17.  "  That  it  shall  be  lawful  for  all  bodies  politic,  corporate,  or  col-  Perion« 
legiate,  corporations  aggregate  or  sole,  tenanta  for  life  or  in  tail,  husbands,  Dj^fJi/jJ^ 
guardians,  trustees,  and  feoffees  in  trust,  committees,  executors,  and  admi-  empowered 
uistrators,  and  all  other  persons  and  trustees  whomsoever,  not  only  for  and  on  (<>  *«ll* 
behalf  of  themselves,  their  heirs  and  successors,  but  also  for  and  on  behalf  of 
their  cestuisque  tnists,  whether  infants,  issue  unborn,  lunatics,  idiots,  femes 
covert,  or  other  person  or  persons,  and  to  and  for  all  femes  covert  who  are 
or  shall  be  seised,  possessea  of,  or  interested  in  any  messuages  or  buildings, 
lands,  grounds  or  hereditaments  which  may  be  conveniently  used  or  taken 
for  the  purposes  of  this  act,  to  contract  for,  sell,  and  convey,  or,  if  copyhold, 
to  enfranchise  the  same  and  every  part  thereof,  unto  such  archbisnop  or 
bishop  as  aforesaid  and  his  successors ;  and  all  such  contracts,  agreements, 
sales,  conveyances,  and  assurances  shall  be  valid  and  effectual  in  the  law  to 
all  intents  and  purposes  whatsoever,  any  law,  statute,  usage,  or  custom  to  the 
contrary  in  anywise  notwithstanding;  and  all  bodies  politic,  corporate,  or 
collegiate,  and  all  persons  whomsoever,  so  conveying  as  aforesaid,  are  hereby 
indemnified  for  or  in  respect  of  any  such  sale  which  he,  she,  or  they,  or  any 
of  them,  shall  respectively  make  by  virtue  or  in  pursuance  of  this  act" 

Sect.  18.  "  That  if  any  money  shall  be  agreed  to  be  paid  for  any  met-  Appllcjiiioa 
suages  or  buildings,  grounds,  lands,  or  hereditaments,  purchased  by  virtue  of  ?J  rorchwe 
the  powers  of  this  act  for  the  purposes  thereof,  which  shall  belong  to  any  u  excctds*'' 
corporation,  trustee,  feme  covert,  infant,  lunatic,  person  or  persons  under  any  soiM. 
disability  or  incapacity  as  hereinbefore  is  mentioned,  such  money  shall,  in 
case  the  same  shall  amount  to  or  exceed  the  sum  of  two  hundred  pounds, 
with  all  convenient  speed  be  paid  into  the  Bank  of  England  in  the  nnne  and 
with  the  privity  of  the  accountant  general  of  the  Court  of  Exchequer,  to  be 
placed  to  his  account  ex  parte  the  archbishop  or  bishop  of  the  diocese  for 
whose  residence  any  such  messuafi^es,  buildings,  grounds,  lands,  and  heredi- 
taments shall  have  been  purchased,  pursuant  to  the  method  prescribed  by  an 
act  passed  in  the  first  year  of  the  reign  of  his  majesty  King  George  the 
Fourth,  intituled  *  An  Act  for  the  better  securing  Monies  and  Effects  paid  i  0«o.  4, 
into  the  Court  of  Exchequer  at  Westminster  on  account  of  the  Suitors  of  the  *•  •*• 
said  Court,  and  for  the  Appointment  of  an  Accountant  General  and  two 
Masters  of  the  said  Court,  and  for  other  Purposes,'  and  the  general  orders  of 
the  said  court,  and  without  fee  or  reward ;  to  the  intent  that  such  money 
shall  be  applied,  under  the  direction  and  with  the  approbation  of  the  said 
court,  to  be  signified  by  an  order  made  upon  a  petition  to  be  preferred  in  a 
summary  way  by  the  person  or  persons  who  would  have  been  entitled  to  the 
rents  and  profits  of  the  said  messuages  and  buildings,  grounds,  lands,  and 
hereditaments,  in  the  purchase  of  the  land  tax,  or  towards  the  discharge  of 
any  debt  or  debts,  or  such  other  incumbrance,  or  part  thereof,  as  the  said 
court  shall  authorize  to  be  paid,  affecting  the  same  messuages  or  buildings, 
grounds,  lands,  or  hereditaments,  or  affecting  other  lands  and  hereditaments 
standing  settled  therewith  to  the  same  or  the  like  uses,  intents,  and  purposes ; 
or  where  such  money  shall  not  be  so  applied,  then  the  same  shall  be  laid  out 
and  invested,  under  the  like  direction  or  approbation  of  the  said  court,  in  the 
purchase  of  other  lands,  tenements,  or  hereditaments,  which  shall  be  conveyed 
to^  for,  or  upon  such  and  the  like  uses,  intents  and  purposes,  and  in  the  same 
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manner,  as  the  messuages  or  buildings,  grounds,  lands,  and  hereditaments, 
which  shall  he  so  purchased,  stood  settled  or  limited,  or  such  of  them  as  at 
the  time  of  making  such  conveyance  and  settlement  shall  be  existing  mide- 
termined  and  capable  of  taking  effect ;  and  in  the  meantime  and  until  sndi 
purchase  shall  be  made  the  same  money  shall,  by  order  of  the  said  court 
upon  application  thereto,  be  invested  by  the  said  accountant  eeneral  in  his 
name  in  the  purchase  of  three  per  cent,  consolidated  or  reduce  bank  annui- 
ties ;  and  in  the  meantime,  and  until  the  said  bank  annuities  shall  be  ordered 
by  the  said  court  to  be  sold  for  the  purpose  aforesaid,  the  dividends  and 
annual  produce  thereof  shall  from  time  to  time  be  paid,  l^  the  order  of  the 
said  court,  to  the  person  or  persons  who  would  for  the  time  being  have  been 
entided  to  the  rents  and  profits  of  the  said  lands  and  hereditaments  so  hereby 
directed  to  be  purchased  m  case  such  purchase  or  settlement  were  made." 

Sect.  19.  "  That  if  any  money  so  agreed  to  be  paid  for  any  messuages  or 
buildings,  grounds,  lands,  or  hereditaments  purchased  for  the  purposes  afore- 
said, and  belonging  to  any  corporation,  or  to  any  person  or  persons  under 
disability  or  incapacity  as  aforesaid,  shall  be  less  than  the  sum  of  two  hundred 
pounds,  and  shall  exceed  the  sum  of  twenty  pounds,  the  same  shall  be  pud 
to  three  trustees  to  be  nominated  by  the  person  or  persons  for  the  time  being 
entided  to  the  rents  and  profits  of  the  messuages,  buildings,  grounds,  ]and% 
and  hereditaments  so  purchased,  and  approved  of  by  the  archbishop  or  bishop 
for  whose  residence  such  messuages,  buildings,  grounds,  lands,  and  heredita^ 
ments  shall  have  been  purchased,  such  nomination  to  be  signified  by  some 
writing  under  the  hands  of  the  nominating  and  approving  parties,  in  order 
that  such  principal  monev,  and  the  dividends  arising  thereon,  may  be  applied 
in  manner  hereinbefore  directed,  so  £eur  as  the  case  may  be  applicable,  witibout 
obtainuig  or  being  required  to  obtain  the  direction  or  approbation  of  the  said 
Court  of  Exchequer." 

Sect  20.  "  Tnat  where  such  money  so  agreed  to  be  paid  for  any  sodi 
purchase  as  aforesaid  shall  not  exceed  we  sum  of  twenty  pounds,  then  and  in 
all  such  cases  the  same  shall  be  paid  to  the  person  or  persons  who  would  for 
the  time  being  have  been  entitled  to  the  rents  and  profits  of  the  messuages 
and  buildings,  grounds,  lands,  or  hereditaments  so  purchased,  or  in  case  of 
infancy,  coverture,  idiotcy,  lunacy,  or  other  incapacity,  then  to  his,  her,  or 
their  respective  guardian  or  guardians,  husband  or  husbands,  committee  or 
committees,  trustee  or  trustees." 

Sect.  21.  '<  That  the  certificate  of  the  cashier  of  the  Bank  of  England  who 
shall  receive  any  such  purchase  money  as  is  hereinbefore  directed  to  be  paid 
into  the  Court  of  Exchequer  shall  be  a  sufficient  discharge  for  the  purchase 
money  therein  certified  to  be  received ;  and  that  the  receipt  in  writing  of 
such  respective  guardian  or  guardians,  husbands  or  husband,  committees  or 
committee,  trustees  or  trustee,  for  any  such  purchase  money  as  is  hereinbefore 
directed  or  authorized  to  be  paid  to  them  or  him  respectively,  shall  be  a 
sufficient  dischaige  for  the  purchase  money  therein  acknowledged  to  be 
received." 


Note. — This  Act  has  been  repealed  hy  the  following  Statute  of  5  Vict.,  but  m 
it  still  governs  all  transactions  that  have  occurred  under  its  provisions  it 
has  been  inserted  in  this  place. 


5  Vict,  (a) 

An  Act  to  alter  and  amend  the  Law  relating  to  Ecclesiastical  Houses  of 
Residence.  [1842.] 

"  Whereas  it  is  expedient  to  alter  and  amend  the  law  relating  to  ecclesias- 
tical houses  of  residence,  be  it  enacted,  &c.  That  whenever  it  shall  ap)>ear  to  BpiMopal 
be  expedient  to  relieve  any  bishop,  having  more  episcopal  houses  of  residence  S^^^'Sin^ 
than  one,  from  any  of  such  houses ;  or  to  provide  any  bishop  with  a  more  c«Mt  be  taken 
convenient  house  of  residence ;  or  to  add  to,  alter,  improve,  or  take  down  ^n  •«* 
and  rebuild  any  episcopal  house  of  residence,  or  to  improve  the  demesnes  |^  rcblim  or 
thereof;  it  shall  be  lawful,  by  the  authority  provided  in  an  act  passed  in  the  altered, 
session  of  parliament  held  in  the  sixth  and  seventh  years  of  the  reign  of  his  o&r  Wlll.4, 
late  majesty,  intituled,  '  An  Act  for  canying  into  effect  the  Renorts  of  the  ^*  ^* 
Commissioners  appointed  to  consider  the  State  of  the  Establishea  Church  in 
England  and  Wales,  with  reference  to  Ecclesiastical  Duties  and  Revenues, 
so  far  as  they  relate  to  Episcopal  Dioceses,  Revenues,  and  Patronage,'  with 
the  consent,  under  the  hand  and  episcopal  seal  of  the  bishop,  to  make  such 
arrangements  as  may  by  such  authority  be  deemed  most  expedient,  for  selling 
and  conveying  to  such  person  or  body  corporate,  and  for  such  consideration 
as  may  be  approved  by  the  like  authority,  any  episcopal  house  of  residence 
then  belonging  to  the  see  of  such  bishop,  or  for  taking  down  the  same  or  any 
part  thereof,  and  selling  the  site  or  the  materials  thereof  (as  the  circumstances 
may  render  expedient) ;  or  for  adding  to,  altering,  improving,  or  taking  down 
and  rebuilding  any  episcopal  house  of  residence ;  or  for  improving  the  de- 
mesnes adjoinmg  to  any  such  house  by  the  purchase  of  any  land,  tenement, 
or  hereditament  in  the  immediate  neighbourhood  or  within  the  view  thereof; 
or  for  building  a  new  episcopal  house  of  residence  for  any  see  on  any  site 
to  be  approved  by  the  like  authority ;  and  for  applying  the  proceeds  of  any 
such  sale  as  aforesaid,  or  any  part  thereof,  to  any  of  such  purposes,  or  to  any 
such  other  purposes,  and  in  such  manner  as  shall  appear  to  be  most  condu- 
cive to  the  permanent  benefit  of  the  see ;  and  that  so  much  of  the  said  act  Provisions  or 
as  relates  to  the  providing  of  any  bishop  with  a  more  suitable  and  convenient  ^^  ^  ||*  ** 
residence,  shall  be  extended  so  as  to  include  and  apply  to  any  of  the  purposes  made'  appii- 
of  this  act."  ««W«  thereto. 

Sect.  2.  <'  That  in  any  scheme  which  shall  be  laid  before  her  majesty  in  Commisiioii- 
council  by  the  Ecclesiastical  Commissioners  for  England  under  tms  act,  ^[*^^^^ 
recommending  any  arrangement  for  taking  down  or  selling  any  episcopal  for  the  Altera* 
residence,  or  changing  the  site  thereof,  the  said  commissioners  shall  set  forth  tioD. 
particularly  the  grounds  and  reasons  upon  which  they  deem  it  expedient  to 
offer  such  recommendation." 

Sect.  3.  '*  That  an  act  passed  in  the  session  of  narliament  held  in  the  Repeat  or 
second  and  third  years  of  her  majesty's  reign,  intituled,  *  An  Act  to  enable  Jg*/,^^^}'^ 
Archbishop  and  Bishops  to  raise  Money  on  Mortgage  of  their  Sees  for  the  to  sobdstiDs 
purpose  of^Building  and  otherwise  providing  fit  Houses  for  their  Residence,'  Honfaget. 
shall  be  repealed :  Provided  that  nothing  herein  contained  shall  affect  any 
subsisting  mortgage  made  under  the  provisions  thereof;  but  that  eveir  such 
mortgage,  and  all  proceedings  completed  and  in  progress  in  respect  thereof, 
shall  be  as  valid  and  effectual,  and  all  the  parties  to  such  mortgage  or  to  any 
such  proceeding  shall  continue  subject  to  the  same  conditions  ana  provisions, 
as  if  the  said  act  had  not  been  repealed." 

Sect  4.  <*  That  in  case  such  a  deficiency  shall  have  been  or  would  be  ere-  Deficiency  in 
ated  in  the  average  annual  income  of  any  bishop  appointed  after  the  passing  Biahop's  In- 
of  the  first-recited  act,  by  the  effecting  of  any  mortgage  or  other  arrangement  nJIIJii^^ 
under  either  of  the  said  acts  or  this  act,  as  to  reduce  it  below  the  average 
annual  income  of  such  bishop  named  in  the  first-recited  act,  or  in  any  order 
of  her  majesty  in  council,  issued  under  the  provisions  thereof,  it  shall  be 
lawful,  by  the  authority  aforesaid,  out  of  any  monies  from  time  to  time  stand- 

(a)  lliis  bill  had  passed  both  Housss    Royal  Assent,  when   the  Editor  was 
of  Parliamgnt,  but  had  not  reccif  ed  the    obliged  to  send  it  to  press. 
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manner,  as  the  messuages  or  buildings,  grounds,  lands,  and 
which  shall  be  so  purchased,  stood  settled  or  limited,  or  luch  ot  them  as  at 
the  time  of  making  such  conveyance  and  settlement  shall  be  eziating  unde- 
termined and  capable  of  taking  effect ;  and  in  the  meantime  and  until  soch 
purchase  shall  be  made  the  same  money  shall,  by  order  of  the  said  cooit 
upon  application  thereto,  be  invested  by  the  said  accountant  ffeneral  in  his 
name  in  the  purchase  of  three  per  cent,  consolidated  or  redaoed  bank  annui- 
ties ;  and  in  the  meantime,  and  until  the  said  bank  annnitiea  shall  be  ordered 
by  the  said  court  to  be  sold  for  the  purpose  aforesaid,  the  dividends  and 
annual  produce  thereof  shall  from  time  to  time  be  paid,  hy  the  order  of  the 
said  court,  to  the  person  or  persons  who  would  for  the  time  being  have  been 
entitled  to  the  rents  and  profits  of  the  said  lands  and  hereditaments  so  hereby 
directed  to  be  purchased  in  case  such  purchase  or  settlement  were  made." 

Sect.  19.  "  That  if  any  money  so  agreed  to  be  paid  for  any  messu^es  or 
buildings,  grounds,  lands,  or  hereditaments  purchased  for  the  purposes  aloe- 
said,  and  belonging  to  any  corporation,  or  to  any  person  or  persons  nnder 
disability  or  incapacity  as  aforesaid,  shall  be  less  than  the  sum  of  two  hundred 
pounds,  and  shall  eicceed  the  sum  of  twenty  pounds,  the  same  shall  be  psid 
to  three  trustees  to  be  nominated  by  the  person  or  persons  for  the  time  beinf 
entitled  to  the  rents  and  profits  of  the  messuages,  btuldings,  grounds,  landi^ 
and  hereditaments  so  purchased,  and  approved  of  by  the  ardibuhop  or  bi^op 
for  whose  residence  such  messuages,  buildings,  grounds,  lands,  and  heredits- 
ments  shall  have  been  purchased,  soch  nomination  to  be  aignified  by  sane 
writing  under  the  hands  of  the  nominating  and  approving  parties,  in  order 
that  such  principal  money,  and  the  dividends  arising  thereon,  may  be  axmlied 
in  manner  hereinbefore  directed,  so  £eur  as  the  case  may  be  applicable,  witnout 
obtaining  or  being  required  to  obtain  the  direction  or  approbation  of  the  ssid 
Court  of  Exchequer." 

Sect  20.  "  That  where  such  money  so  agreed  to  be  paid  for  any  sock 
purchase  as  aforesaid  shall  not  exceed  Uie  sum  of  twenty  pounds,  then  and  in 
all  such  cases  the  same  shall  be  paid  to  the  person  or  persons  who  would  ibr 
the  time  being  have  been  entitled  to  the  rents  and  profits  of  the  messuages 
and  buildings,  grounds,  lands,  or  hereditaments  so  purchased,  or  in  case  of 
infancy,  coverture,  idiotcy,  lunacy,  or  other  incapacity,  then  to  his,  her,  or 
their  respective  guardian'  or  guardians,  husband  or  husbands,  conmoittee  or 
committees,  trustee  or  trustees." 

Sect.  21.  '<  That  the  certificate  of  the  cashier  of  the  Bank  of  England  who 
shall  receive  any  such  purchase  money  as  is  hereinbefore  directed  to  be  paid 
into  the  Court  of  Exchequer  shall  be  a  sufficient  discharge  for  the  purchase 
money  therein  certified  to  be  received;  and  that  the  receipt  in  writing  of 
such  respective  guardian  or  guardians,  husbands  or  husband,  committees  or 
committee,  trustees  or  trustee,  for  any  such  purchase  money  as  is  hereinbefore 
directed  or  authorized  to  be  paid  to  them  or  him  respectively,  shall  be  a 
sufficient  dischaige  for  the  purchase  money  therein  acknowledged  to  be 
received." 


Note. — This  Act  has  been  repealed  by  the  following  Statute  of  5  Vict.,  but  ss 
it  still  governs  all  transactions  that  have  occurred  under  its  provisions  it 
has  been  inserted  in  this  place. 


5  Vict,  (a) 

An  Act  to  alter  and  amend  the  Law  relating  to  Ecclesiastical  Houses  of 
Residence.  [1842.] 

**  Whereas  it  is  expedient  to  alter  and  amend  the  law  relating  to  ecclesias- 
tical houses  of  residence,  be  it  enacted,  &c.  That  whenever  it  shall  appear  to  Bpiaeopal 
be  expedient  to  relieve  any  bishop,  having  more  episcopal  houses  of  residence  2*^e'rtin^ 
than  one,  from  any  of  such  houses ;  or  to  provide  any  bishop  with  a  more  c«Mt  be  taken 
convenient  house  of  residence ;  or  to  add  to,  alter,  improve,  or  take  down  ^^^  *^ 
and  rebuild  any  episcopal  house  of  residence,  or  to  improve  the  demesnes  i,^  /cbaik  or 
thereof;  it  shall  be  lawful,  by  the  authority  provided  in  an  act  passed  in  the  altered, 
session  of  parliament  held  in  the  sixth  and  seventh  years  of  the  reign  of  his  o&rWin.  4, 
late  majesty,  intituled,  *  An  Act  for  canying  into  effect  the  Reports  of  the  ^*  ^^* 
Commissioners  appointed  to  consider  the  State  of  the  Establishea  Church  in 
England  and  Wales,  with  reference  to  Ecclesiastical  Duties  and  Revenues, 
so  tar  as  they  relate  to  Episcopal  Dioceses,  Revenues,  and  Patronage,'  with 
the  consent,  under  the  hand  and  episcopal  seal  of  the  bishop,  to  make  such 
arrangements  as  may  by  such  authority  be  deemed  most  expedient,  for  selling 
and  convejnng  to  such  person  or  body  corporate,  and  for  such  consideration 
as  may  be  approved  by  the  like  authority,  any  episcopal  house  of  residence 
then  belonging  to  the  see  of  such  bishop,  or  for  taking  down  the  same  or  any 
part  thereof,  and  selling  the  site  or  the  materials  thereof  (as  the  circumstances 
may  render  expedient) ;  or  for  adding  to,  altering,  improving,  or  taking  down 
and  rebuilding  any  episcopal  house  of  residence ;  or  for  improving  the  de- 
mesnes adjoinmg  to  any  such  house  by  the  purchase  of  any  land,  tenement, 
or  hereditament  in  the  immediate  neighbourhood  or  within  the  view  thereof; 
or  for  building  a  new  episcopal  house  of  residence  for  any  see  on  any  site 
to  be  approved  by  the  like  authority ;  and  for  applying  the  proceeds  of  any 
such  sue  as  aforesaid,  or  any  part  thereof,  to  any  of  such  purposes,  or  to  any 
such  other  purposes,  and  in  such  manner  as  shah  appear  to  be  most  condu- 


apply  to  any  of  the  purposes  made  appu- 
of  this  act."  cable  thereto. 

Sect.  2.  **  That  in  any  scheme  which  shall  be  laid  before  her  majesty  in  CommlMloii- 
council  by  the  Ecclesiastical  Commissioners  for  England  under  this  act,  ^^^^^^ 
recommending  any  arrangement  for  taking  down  or  selling  any  episcopal  for  the  Alien* 
residence,  or  changing  the  site  thereof,  the  said  commissioners  shall  set  forth  tion. 
particularly  the  grounds  and  reasons  upon  which  they  deem  it  expedient  to 
ofier  such  recommendation." 

Sect.  3.  **  That  an  act  passed  in  the  session  of  parliament  held  in  the  Repeal  or 
second  and  third  years  of  her  majesty's  reign,  intituled,  *  An  Act  to  enable  J  *  *  ^*{'  ** 
Archbishops  and  Bishops  to  raise  Monev  on  Mortgage  of  their  Sees  for  the  to  •oMiaUDs' 
purpose  ofBuilding  and  otherwise  providing  fit  Houses  for  their  Residence,'  Mortfaget. 
shall  be  repealed :  Provided  that  nothing  herein  contained  shall  affect  anv 
subsisting  mortgage  made  under  the  provisions  thereof;  but  that  eveir  such 
mortgage,  and  all  proceedings  completed  and  in  progress  in  respect  thereof, 
shall  be  as  valid  and  effectual,  and  all  the  parties  to  such  mortgage  or  to  any 
such  proceeding  shall  continue  subject  to  the  same  conditions  ana  provisions, 
as  if  the  said  act  had  not  been  repealed." 

Sect  4.  *'  That  in  case  such  a  deficiency  shall  have  been  or  would  be  ere-  Deficiency  in 
ated  in  the  average  annual  income  of  any  bishop  appointed  after  the  passing  Bithop't  in- 
of  the  first-recited  act,  by  the  effecting  of  any  mortgage  or  other  arrangement  tap^icd/ 
under  either  of  the  said  acts  or  this  act,  as  to  reauce  it  below  the  average 
annual  income  of  such  bishop  named  in  the  first-recited  act,  or  in  anv  order 
of  her  majesty  in  council,  issued  under  the  provisions  thereof,  it  snail  be 
lawful,  by  the  authority  aforesaid,  out  of  any  monies  from  time  to  time  stand- 

(a)  lliis  bill  had  passed  both  Houses    Roval  Assent,  when   the  Editor  was 
of  ParliatMHt,  but  had  not  receif  ed  the    oblind  to  send  it  to  press. 
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ing  to  the  credit  and  account  of  the  Ecclesiastical  CommisdonerB  for  England, 
heing  part  of  payments  from  the  larger  sees  respectively  towards  the  aug- 
mentation of  the  incomes  of  the  bishops  of  the  smaller  seei,  if  it  shall  be 
deemed  fit,  and  if  such  monies,  after  dtuy  considering;  all  the  claims  thereon, 
shall  appear  to  be  sufficient  for  such  purpose,  to  make  any  arrangement  for 
supplymg  or  preventing  such  deficiency,  or  any  part  thereof,  which  by  the 
.like  authority  shall  be  deemed  expedient." 

Sect.  5.  **  That  it  shall  be  lawful  for  the  dean  and  chapter,  or  for  the  deao, 
or  for  any  canon  of  any  cathedral  church,  under  the  authority  aforesaid,  to 
purchase  any  episcopal  house  of  residence  sold  under  the  provisions  of  this 
act,  or  the  site  of  any  such  house,  or  any  other  house  or  mte,  being  contiguous 
or  near  to  such  cathedral  church,  or  any  part  of  such  house  or  site,  aind  to 
add  to,  alter  or  improve  any  such  house  or  to  take  down  the  same,  and  to 
build  another  house  or  more  houses  than  one  upon  the  site  thereof,  or  to 
apply  the  site  of  any  such  house,  or  any  part  thereof,  by  and  with  the  autho- 
rity aforesaid,  to  the  improvement  of  the  cathedral,  or  the  precincts  thereof; 
and  that  so  much  of  an  act  passed  in  the  session  of  parliament  held  in  the 
third  and  fourth  years  of  her  majesty's  reign,  intituled,  '  An  Act  to  cany 
into  effect,  with  certain  Modifications,  the  ^urth  Report  of  the  Commis- 
sioners of  Ecclesiastical  Duties  and  Revenues,'  as  rektes  to  the  raising  of 
monies  by  any  dean  or  canon  for  the  purpose  of  building,  enlai«ng  or  other- 
wise improving  the  residence  house  of  his  deanery  or  canonry,  shall  be  extended 
so  as  to  make  lawful  the  raising  of  monies,  in  the  manner  and  with  the  au- 
thority therein  provided,  by  any  dean  and  chapter,  dean  or  canon,  for  any 
purpose  of  this  act." 

Sect  6.  '*  That  any  house  so  purchased  by  the  dean  and  chapter,  dean  or 
canon,  of  any  cathedral  churchi  or  any  house  erected  upon  any  site  so  pur- 
chased, may,  by  the  authority  aforesaid,  and  with  the  consent  of  the  dean  and 
chapter,  be  made  tlie  deanery,  or  the  house  of  residence  for  any  canon  of  such 
church;  and  the  house  theretofore  occupied  as  the  deanery,  or  any  house  no 
longer  required  as  the  house  of  residence  of  any  canon,  may  be  so  applied  or 
disposed  of,  as  may  by  the  same  authority  and  with  the  like  consent  be  de- 
termined on." 

Sect.  7.  "  That  the  provisions  of  an  act  passed  in  the  session  of  parliament 
held  in  the  fourth  and  fifth  years  of  her  majesty's  reign,  intituled, '  An  Act 
to  explain  and  amend  two  several  Acts  relating  to  the  Ecclesiastical  Commis- 
sioners for  England,'  respecting  the  disposal  of  houses  no  longer  required  by 
any  canon,  do  and  shall  apply  to  all  such  houses,  whether  mere  may  have 
been  any  exchange  of  such  nouses  or  not." 

Sect.  8.  "  That  the  provisions  of  the  thirdly-recited  act,  relating  to  the  sale 
and  application  of  any  sum  of  money  invested  in  trust  for  any  ecclesiastical 
body  corporate,  do  and  shall  include  and  apply  to  all  monies  and  securities 
for  money,  and  to  all  stock  in  the  government  funds  or  elsewhere,  standing 
in  the  name  of  the  accountant-general  of  the  Court  of  Chancery,  or  in  the 
name  or  names  of  any  other  pubhc  officer,  or  of  any  individual  or  individuals 
for  or  to  the  credit  or  for  the  benefit  of  or  in  trust  for  any  bbhop,  dean  and 
chapter,  dean  or  canon,  whether  for  the  purpose  of  being  laid  out  in  land  <« 
otherwise ;  and  that  the  same  provisions,  and  also  the  provisions  of  the  same 
act,  relating  to  the  sale,  transfer  or  exchange  of  any  lands  or  other  heredita- 
ments belonging  to  any  bishop  or  chapter  shall  extend  and  may  be  applied  to 
any  of  the  purposes  of  this  act." 

Sect.  9.  "  Tnat  whenever  any  house  of  residence  to  be  sold  or  taken  down 
as  aforesaid  shall  contain  any  pictures,  books  or  other  goods  and  chattels  be- 
longing to  the  owner  of  sucn  nouse  in  right  of  his  dimity,  and  not  in  his 
private  capacity,  directions  shall  be  ffiven  by  the  authonty  aforesaid  for  the 
sale  of  such  fixtures  and  articles  of  furniture  as  shall  be  deemed  to  be  unfit 
for  removal  to  the  new  or  other  house  of  residence,  and  for  the  application  of 
the  money  arising  from  such  sale,  to  purposes  consistent,  as  nearly  as  may 
be,  with  the  source  from  whence  the  money  shall  hare  arisen,  and  also  ix 
the  removal  to  «ac\i  nvn  ot  ^''^brat  Viorasft  a^  residence  of  all  such  pietoiit  and 
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books,  and  of  all  such  other  fixtures,  goods  and  chattels  as  shall  be  deemed      5  yi^t 

to  be  fit  for  removal  thereto,  and  for  the  deposit  and  care  of  them  thereat,  in 

conformity,  as  nearly  as  may  be,  with  the  uses  to  which  they  were  previously 
applicable  respectively." 

Sect  10.  **  That  in  every  case  of  a  house  of  residence  purchased,  built,  c«ruln  Ar- 
rebuilt,  added  to,  altered  or  improved  under  the  authority  of  the  first-recited  Jl'^^^'J?  v* 
act  or  of  this  act,  or  the  provisions  of  the  secondly-recited  act,  all  fixtures,  hoM^uiret! 
fittings  and  other  articles  in  such  house  which  shall  have  been  or  shall  he 
paid  for  out  of  any  monies  provided  or  raised  under  such  authority  or  such 
provisions,  and  which  shall  be  set  forth  in  an  inventory  in  writing,  certified 
under  the  common  seal  of  the  said  commissioners,  and  registered  in  the 
registry  of  the  diocese,  shall  be  deemed  to  be,  to  all  intents  and  for  all  pur- 
poses, as  much  part  and  parcel  of  the  freehold  of  such  house  of  residence  as 
any  fixtures  can  in  any  case  now  by  law  be  held  to  be  part  and  parcel  of  the 
fi«ehold." 

Sect.  11.  ''  That  it  shall  be  lawful,  by  the  authority  aforesaid,  to  direct,  JUiidenee 
that  any  house  of  residence  purchased,  built,  rebuilt,  added  to,  altered  or  im-  i^®„^  ***  ** 
proved  under  the  provisions  of  the  said  recited  acts,  or  either  of  them,  or  of 
this  act,  shall  be  msured  and  kept  insured  by  the  bishop,  dean  or  canon  for 
the  time  being  in  the  occupation  thereof,  at  his  own  personal  charge  and  ex- 
pense, in  such  public  office  or  offices  of  assurance  fVom  loss  or  damage  by  fire, 
and  in  such  sum  or  sums  as  by  the  like  authority  may  be  deem^  fit,  and 
such  house  shall  be  insured  and  kept  insured  accordingly ;  and  that  the  re- 
ceipt for  every  premium  payable  for  any  such  insurance  shall  be  delivered  to 
the  said  commissioners  within  fourteen  days  after  such  premium  shall  become 
due ;  and  that  in  case  of  loss  or  damage  by  fire  to  any  such  house  so  insured, 
it  shall  be  lawful,  by  the  like  authority,  to  direct  in  what  manner  the  money 
received  under  any  such  insurance  shall  be  deposited  in  trust,  to  be  applied 
towards  the  rebuilding  or  repairing  and  the  reinstating  of  such  house,  or  of 
any  such  part  thereof  as  may  have  so  suffered  loss  or  damage ;  and  also  to 
direct  in  what  manner  the  same  money,  and  the  interest  and  accumulations 
thereof,  if  any,  shall  be  applied  to  such  last-mentioned  purpoees." 

Sect.  12.  "  That  it  shall  be  lawful  for  any  corporation,  aggregate  or  sole,  Oorporttioni, 
tenant  for  life  or  in  tail,  guardian,  committee  or  trustee,  on  behaJf  of  their  or  Md  Penou 
his  successors,  heirs,  remaindermen,  issue  in  tail,  infants,  lunatics  and  cestui  DisabilUjT' 
que  trusts  respectively,  and  for  any  feme  covert,  to  contract  for,  sell  and  empowered 
convey  any  lands,  tenements  or  hereditaments,  or  if  copyhold  to  enfranchise  '^  *^^^' 
the  same,  for  any  of  the  purposes  of  the  first  and  thirdly  recited  acts  or  this 
act ;  and  that  if  the  purchase  money  shall  amount  to  or  exceed  the  sum  of  Application 
two  hundred  pounds,  the  same  shall  be  paid,  without  fee  or  reward,  into  the  Jj^j^e  "^^^^^h^ 
Bank  of  England,  in  the  name  and  with  the  privity  of  the  accountant-general  it  ezceedi^'^ 
of  the  Court  of  Chancery,  to  be  placed  to  his  account  ex  parte  the  bishop,  dean  sooz. 
and  chapter,  dean  or  canon,  as  tlie  case  may  be,  to  whom  or  for  whose  benefit 
any  such  lands,  tenements  or  hereditaments  shall  have  been  so  sold  and  con- 
veyed or  enfranchised,  to  the  intent  that  such  money  shall  be  applied,  under 
the  direction  of  the  said  court,  by  order  made  upon  the  summary  petition  of 
the  corporation  or  person  entitled  to  the  rents  and  profits  of  the  said  lands, 
tenements  or  hereditaments,  in  the  purchase  of  the  land  tax,  or  towards  the 
discharge  of  any  debt  or  debts,  or  other  incumbrance  or  any  part  thereof, 
affecting  the  same  lands,  tenements  or  hereditaments,  or  affecting  other 
lands,  tenements  or  hereditaments  standing  settled  therewith  to  the  same  or 
the  like  uses,  intents  and  purposes ;  or  where  such  money  shall  not  be  so 
applied,  then  the  same  shall  oe  laid  out  and  invested,  under  the  like  direction, 
in  the  purchase  of  other  lands,  tenements  or  hereditaments,  to  be  conveyed 
to,  for,  or  upon  such  and  the  like  uses,  intents  and  purposes,  and  in  the  same 
manner  as  the  lands,  tenements  or  hereditaments  so  sold,  conveyed  or  en- 
franchised stood  settled  or  limited,  or  such  of  them  as  shall  be  then  existing 
undetermined  and  capable  of  taking  effect ;  and  in  the  meantime  and  untu 
such  purchase  shall  be  made,  the  same  money  shall,  by  like  order,  be  invested 
by  the  said  accountant-genend  in  his  name  in  the  purchase  of  three  pounds 
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per  centum  consolidated  or  reduced  Bank  annuities;  and  in  the  meantime 
andimtil  the  said  Bank  annuities  shall  be  ordered  by  the  said  court  to  be  sold 
for  any  purpose  aforesaid,  the  dividends  and  annual  produce  thereof  shall,  by 
like  order,  be  from  time  to  time  paid  to  such  corporation  or  person ;  and  that 
any  such  purchase  money  which  shall  be  less  than  the  sum  of  two  hundred 
pounds,  and  shall  exceed  the  sum  of  twenty  pounds,  shall  be  paid  to  three 
trustees,  to  be  nominated  in  an  instrument  in  writing  dtily  executed  by  such 
corporation  or  person,  and  approved  by  the  said  commissioners  under  their 
common  seal ;  in  order  that  such  principal  money,  and  the  dividends  aocruing 
thereon,  may  be  applied  in  manner  hereinbefore  directed,  so  far  as  may  be, 
without  the  direction  or  approbation  of  the  said  court;  and  that  any  sudi 
purchase  money  which  shall  not  exceed  the  sum  of  twenty  pounds  shall  be  naid 
to  such  corporation  or  person ;  and  the  certificate  of  the  cashier  of  the  Bank  of 
England  shall  be  a  sufficient  discharge  for  any  such  purchase  money  as  afore- 
said therein  certified  to  be  received ;  and  in  case  of  infancy  or  other  incapa- 
city, the  receipt  in  writing  of  any  guardian,  htisband,  committee  or  trustee, 
as  the  case  may  be,  for  any  such  purchase  money,  shall  be  a  sufficient  dis- 
charge for  the  amount  therein  acknowledged  to  be  received." 

Sect.  13.  "  That  the  powers  for  enabling  incumbents  of  benefices  to  raise 
money  by  way  of  mortgage  for  the  purpose  of  building  or  improving  their 
houses  of  residence  shaU  not  be  exercised  by  the  incumoent  of  any  benefice 
augmented  under  the  provisions  of  the  thiraly-recited  act,  without  the  con- 
sent of  the  said  commissioners,  signified  under  their  common  seal." 

Sect  14.  **  That  all  the  powers  and  authorities  vested  in  her  Majesty  in 
council  and  in  the  said  commissioners  by  the  thirdly-recited  act,  with  refer- 
ence to  the  matters  therein  contained,  and  all  other  the  provisions  of  the  same 
act  relating  to  schemes  and  orders  prepared,  made  and  issued  for  the  purposes 
thereof,  shall  be  continued  and  extended  and  apply  to  her  Majesty  in  council 
and  to  the  said  commissioners,  and  to  all  schemes  and  orders  prepared,  made 
and  issued  by  them  respectively,  with  reference  to  all  matters  contained  in 
this  act,  as  fully  and  eflfectually  as  if  the  said  powers,  authorities  and  other 
provisions  were  repeated  herein." 

Sect.  15.  <*  That  this  act  may  be  amended  or  repealed  by  any  act  to  be 
passed  in  the  present  session  of  parliament" 
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APPENDIX  VII. 


jfoi:m  ot  inrnnttion^ 

ISSUED  BY  THE  VISITOR  AT  THE  VISITATION 

OF  HIS  CATHEDRAL  (a). 


Injunctions  made  and  given  the  22nd  day  of  February  in  the  year  of 
our  Lord  God  1841,  by  us,  Edward,  by  God's  Providence  Lord  Arch- 
bishop of  York,  Primate  of  England  and  Metropolitan ;  unto  the  Dean, 
Chapter  and  Canons  of  our  Cathedral  and  Metropolitical  Church  of 
Saint  Peter  in  York. 

Imprimis — We  ordain  and  enjoin  that  the  holy  communion  be  celebrated 
in  the  cathedral  and  metropolitan  church  of  York  on  all  the  great  festivals  of 
the  church  for  which  proper  prefaces  are  anpointed,  and  on  every  Sunday,  in 
compliance  with  the  directions  set  forth  in  tne  rubrics  of  the  Book  of  Common 
Prayer. 

2. 

Item— The  dean  is  head  of  the  chapter,  but  we  ordain  and  enjoin  that  he 
has  no  power  of  his  own  mere  authority  to  exercise  any  paramount  or 
exclusive  jurisdiction  over  the  other  residentiary  members  of  the  chapter,  or 
to  declare  any  such  residentiary  to  be  deprived  of  his  functions,  or  to  direct 
any  such  residentiary  to  be  excluded  from  ingress  into  the  nave  or  any  other 
part  of  the  cathedral. 

3. 

Item — The  dean  is  in  virtue  of  his  office  president  of  the  chapter  whenso- 
ever be  shall  be  present  at  a  chapter  duly  convened  and  capitularly  congre- 
gated, but  he  is  nevertheless  only  primus  inter  pare$,  and  in  all  such  cwitukr 
meetings  he  has  only  one  vote,  and  the  decision  of  the  majority  is  binding 
upon  the  whole  corporate  body. 

4. 

Item — Whether  the  dean  be  present  or  not  [provided  the  deanery  be  ftill] 
when  the  chapter  is  duly  convened  and  capitularly  confipr^ted,  the  decision 
of  the  majority  is  binding  upon  the  whole  corporate  bo<^. 

5. 
Item— That  it  is  competent  to  a  chapter  duly  convened  and  cafntularly 
congregated  to  order  the  corporate  seal  to  be  affixed  to  leases  or  any  other 
grants  of  corporation  property  without  the  concurrence  of  the  dean. 

(a)  See  tide  9ttm  Still  Ittgyltni,  exhibited  at  a  cttbednl  visiUtioD,— 
vol.  11.  p.  92,  for  the  form  of  Articles     En. 
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6. 
Form  of  Item — That  the  dean's  individual  concurrence  is  not  easential  to  the  Talid% 

Injanctions.   ^f  ^^y  capitular  act,  except  the  act  be  a  judicial  one ;  auchy  for  instance,  as  tlie 
confirmation  of  a  hishop's  lease. 

7. 
Item — ^That  the  chapter  seal  shall  not  be  affixed  to  any  deed  or  instroment 
whatsoever,  except  in  the  actual  presence  of  three  members  of  the  chapter. 

8. 

Item — That  all  acts  to  which  the  chapter  seal  shall  be  affixed,  shall  be 
delivered  to  the  chapter  derk  for  registration,  and  be  duly  r^stered  h^  bim 
in  the  muniment  book  of  the  chapter. 

9. 

Item — That  in  conformity  with  the  ancient  statutes  in  this  case  made  tad 
provided,  there  shall  be  always  three  locks  and  three  keys  to  the  chest  in 
which  the  chapter  seal  is  kept,  one  key  to  be  in  the  custody  of  the  dean  wiicn 
present,  and  tne  two  others  respectively  in  the  custody  of  two  of  the  csnoos 
residentiary ;  and  we  ordain  and  eigoin  that  the  three  keys  aforesaid  sbD 
never  be  in  the  custody  of  the  dean  alone  or  of  any  one  reaidentiaiy  csnoo, 
but  that  the  said  three  keys  shall  always  be  in  the  custody  of  three  semi 

Sersons,  and  that  durinef  the  absence  of  the  dean,  or  of  either  of  the  said  res- 
entiaiy  canons,  their  keys  shall  be  deposited  willi  the  chapter  derk  to  be 
transferred  to  any  other  of  the  canons  according  to  his  seniority,  not  having 
the  custody  of  another  key. 

10. 
Item — The  dean  may,  if  he  think  fit,  five  his  proxy  to  any  residentisij 
canon  of  the  chapter  during  his  necessaiy  aosence  from  his  duties  in  Toci. 

11. 

Item — That  the  senior  canon  in  residence  has  only  one  vote  in  any  meeting 
of  chapter  which  may  be  duly  convened  and  capitularly  congregated  dnring 
the  absence  of  the  dean. 

12. 

Item — ^That,  except  in  cases  of  emergency,  three  days  previous  notice  shall 
be  given  for  all  meetings  of  the  chapter. 

13. 

Item — That  all  notices  for  the  meeting  of  chapters  shall  issue  through  the 
chapter  clerk,  at  the  requisition  of  the  dean,  or,  in  the  absence  of  the  dean,  of 
the  canon  in  residence ;  but  if  the  dean  or  the  canon  in  residence^  as  the  esse 
may  happen,  shall  refuse  to  cause  a  chapter  to  be  summoned  when  applied  to 
for  that  purpose,  a  chapter  may  be  convened  at  the  requisition  of  any  two 
residentiary  canons,  such  requisition  having  been  previously  lodged  in  fiie 
registry  of  the  dean  and  chapter. 

14. 

Item — That  quarterly  meetings  of  the  chapter  shall  be  holden  on  the  fiist 
Wednesday  in  January',  April,  July,  and  October,  in  every  year,  at  whidi 
meetings  only,  or  at  meetings  adjourned  therefrom,  all  agreements  and  con- 
tracts respecting  rents  or  fines,  sales,  purchases,  alienations,  exchange  or 
commutations  pertaining  to  the  property  of  the  dean  and  chapter,  and  of  the 
fabric  respectively,  shall  be  discussed,  considered  and  determined. 

15. 
Item — All  orders  for  expenditure  exceeding  20/.,  and  all  orders  for  the 
pa3nnent  of  bills,  shall  issue  from  the  quarterly  chapters,  provided  for  in  the 
last  injunction,  or  at  adjournments  from  such  quarterly  meetings,  or  from 
chapters  to  which  all  the  residentiary  members  of  the  chapter,  and  all  canons, 
who  in  the  sense  and  meaning  of  the  statute  of  Henry  the  Eighth,  may  happen 
to  be  in  York  {etiam  non  residentiarii  qui  tunc -in  civitate  nottrd  Eboram 
adeste  contigerit)^  shall  have  been  summoned  at  three  dm*  notice,  which 
notice  shall  set  forth  the  expenditure  or  payments  proposea  to  be  made,  and 
the  other  busiucsa  to  be  transacted  at  such  meeting  of  tne  chiqpter. 


form  of  inf  unctf  oni$.  7<® 

16. 

Item—The  chapter  clerk  shall  collect  half-yearly,  viz.  in  the  commencement   j^^"".^ 

of  June  and  December,  all  outstanduig  accounts,  and  present  them  for  exa-  JS^ 

mination  previous  to  the  audit  to  two  members  of  the  cnapter,  appointed  for 
that  purpose  at  a  previous  meeting  of  the  chapter,  and  such  accounts  shall  be 
submitted  for  a  final  uidit  to  ^e  chapter  at  their  fixed  quarterly  meetings 
next  ensuing. 

17. 

Item — No  monies  shall  be  received  by  the  dean,  or  any  other  members  of 
the  chapter,  on  account  of  the  dean  and  chapter,  but  all  such  payments  shall 
be  made  to  the  chapter  clerk,  who,  in  virtue  of  his  ofifice,  is  authorized  to  give 
legal  discharges  for  the  same. 

18. 

Item — No  appointments  of  minor  canons,  songmen,  choristers,  or  other 
persons  officiaUy  in  the  cathedral,  or  in  the  school  under  the  superintendence 
of  the  dean  and  chapter,  shall  be  made  except  at  chapters  duly  convened  and 
capitularly  congregated,  at  which  not  less  than  three  members  of  the  corporate 
bo^y  shall  be  present. 

19. 

Item — Whereas  irregularities  seem  to  have  grown  up  in  the  chapter  with 
respect  to  residence,  which  irregularities  have  heen  suffered  to  pass  without 
either  notice  or  objection  till  the  fit  and  proper  time  for  the  investigation 
of  them  has  gone  by,  we  ordain  and  enjoin  that  henceforth  and  for  the 
future  each  residentiary  shall  keep  residence  for  the  space  of  three  calendar 
months  in  each  year,  unless  he  be  prevented  firom  so  domg  by  sickness  or  any 
urgent  cause. 

Item — ^That  provided  any  residentiary  be  prevented  from  attending  divine 
service  in  the  cathedral  for  several  days  during  the  time  of  his  residence  by 
sickness,  or  by  any  other  urgent  cause,  in  such  case  it  may  be  lawful  for  him 
to  provide  a  proxy  out  of  the  residentiaries  or  canons  of  the  said  cathedral  to 
attend  divine  service  in  his  stead. 

21. 

Item^That  in  the  event  of  any  residentiary  being  prevented  from  keeping 
or  completing  his  residence  in  the  residence  house,  oy  sickness  or  any  uigent 
cause,  the  same  shall  be  notified  to  a  chapter  duly  convened  and  capitularly 
congre^ted,  and  if  the  cause  of  absence  be  substantiated,  and  a  proxy  out  of 
the  residentiaries  or  canons  be  appointed  to  keep  or  complete  a  residence  in 
the  stead  of  the  residentiary  thus  prevented,  the  same  shall  be  sanctioned  and 
approved  of  by  the  chapter  and  duly  entered  in  theur  muniment  book. 

22. 
Item — That  in  the  event  of  any  residentiary  failing  to  complete  his  resi- 
dence, and  to  provide  himself  with  a  proxy  out  of  the  residentiaries  or  canons 
of  the  cathedral,  such  residentiary  shall  not  be  entitled  to  the  profits,  per- 
quisites, or  emoluments  accruing  from  his  place  and  office  for  the  year  in 
which  he  has  so  failed  to  reside  or  to  complete  his  residence,  but  such  profits, 
perouisites  and  emoluments  shall  be  paia  to  the  treasurer  of  St.  Peter's  for 
the  benefit  of  the  fabric  Aind  of  the  cathedral,  such  forfeiture  however  not  to 
accrue  in  cases  of  necessity  approved  of  by  tha  archbishop. 

23. 
Item — We  ordain  and  enjoin  that  the  dean  shall  keep  residence  in  the 
new  deanery  house,  and  that  nenceforth  and  for  the  future  such  new  deanery 
house  shall  be  deemed  and  taken  to  be  the  house  of  the  dean  for  all  purposes 
of  residence. 

24. 
Item — We  ordain  and  enjoin  that  the  dean  shall  protest  his  residence 
every  year  in  the  same  manner  as  the  other  residentiaries,  and  shall  observe 
and  complete  the  same  during  the  period  for  which  he  has  so  proteitiedL 
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25. 
Form  o#         Item — That  when  the  dean  is  in  residence,  one  of  the  residentiaries  shall 
laJaacUoiM.   always  reside  at  the  same  time. 

26. 
Item — That  all  the  residentiariesy  ezceot  the  dean,  shall  successively  and 
sejparately  keep  residence  in  the  new  resioentiary  house,  which  we  ordain  and 
enjoin  shall  henceforth  and  for  the  future  be  deemed  and  taken  to  be  the 
house  of  all  residentiary  canons  respectively  for  all  purposes  of  residence. 

27. 

Item— That  in  observance  of  ancient  usa^e  one  of  the  vicars  choral  shall 
be  appointed  to  fill  the  office  of  librarian  of  the  chapter  library,  and  that  such 
appointment  shall  always  be  made  at  a  chapter  meeting  duly  convened  and 
cimitularly  congregated,  at  which  not  less  than  three  members  of  the  corporate 
body  shall  be  present 

28. 

Item — That  no  appropriation  of  Uie  funds  belonging  to  the  chapter  library 
shall  be  made  except  at  a  chapter  meeting  duly  convened  and  caiHtulariy 
congrmted,  at  which  meeting  not  less  than  three  members  of  the  corporate 
body  shall  be  present 

29. 

Item — That  rules  and  reffulations  for  the  due  management  and  augmentation 
of  the  chapter  library,  and  for  such  an  extensive  use  of  the  books  as  may  be 
consistent  with  their  safe  custody  and  careful  preservation,  shall  be  drawn  im 
at  a  chapter  meeting  duly  convened  and  capitularlv  congregated,  at  which 
not  less  than  three  members  of  the  corporate  body  snail  be  present,  and  that 
such  rules  and  regulations  shall  be  inscribed  in  the  muniment  book  of  the 
chapter.  * 

30. 

Lastly — We  enjoin  and  order  that  you  register  or  cause  to  be  roistered 
truly  and  faithfully  these  our  injunctions  in  your  registry. 

IN  WITNESS  of  all  and  singular  the  premises,  we  have  hereunto 
set  our  hand  and  archiepiscopal  seal  the  day  and  year  above 
written. 

£.  £BOIL 


These  Injunctions,  as  well  as  the  Articles,  vol.  ii.  p.  92,  were  for  the  most 
part  carefully  modelled  upon  precedents  of  former  visitations  of  the  cathedral 
of  York  by  the  archbishops  of^that  province,  and  of  St  PauVs  by  the  bishops 
of  London. 
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to  be  granted  to  widow  or  next  of  kin.  tv.358 
to  father  or  mother  of  children's  effects. 

if.  360 
to  grandmother  before  uncles  and  aunts,  id, 
to  the  son  before  the  father,  id, 
to  the  half  blood  when,  id, 
iu  general  to  the  next  of  kin.  id, 
to  residuary  legatee,  when,  id, 
court  prefers  a  sole  administration,  iv.  361 
what  excuses  will  exclude  the  widow,  id, 
grant  to  widow  where  will  lost,  iv.  362 
to  husband  of  wife's  effects,  id, 
conviction  of  bigamy  when  no  bar.  iv.  364 
to  husband's  representative,  when,  id, 
his  right  when  barred,  id. 
where  wife  executrix  to  another,  iv.  365 

VOL.  IV. 


ADMINISTRATION— (continued.) 
feme  covert  administratrix,  iv.  365 

consent  of  husband  thereto,  when  requisite,  id, 
to  creditor,  iv.  366.  399.  403 

practice  before  grant  to.  iv.  366 

creditors'  right  to,  iv.  367 

guardian  of  a  minor  residuary  legatee  pre- 
ferred to  creditor,  iv.  368 

who  deemed  creditors,  iv.  369 

rights  of  creditor  after  grant,  id, 
administration  cum  testamento  annexo,  id, 

to  residuary  legatee,  iv.  370 

to  representative  thereof,  id, 

where  executor  out  of  jurisdiction,  iv.  371 

form  of  grant  of.  id, 
grant  de  bonis  non  administratis,  id, 

where  executor  does  not  leave  transmissible 
interest,  iv.  372 

effect  of  death  of  one  of  several  administra« 
tors,  id, 

distinction  between  executor  of  an  executor 
and  executor  of  an  administrator,  id, 

where  administrator  dies.  &c.,  id, 

where   creditor  dies   having   administered 
apart,  iv.  373 

form  of  letters  de  bonis  non,  iv.  374,  399 
temporary  administration,  iv.  375 

absence  from  kingdom,  id, 

for  carrying  on  suits,  iv.  376,  380 

where  executor  abroad,  iv.  376 

form  of  temporary  administration,  iv.  377 

what  a  revocation  of,  iv.  379 

what  court  requires  before  grant  of,  id, 

limitation  of,  to  a  particular  place,  iv.  380 
administration  pendente  lite,  iv.  381,  399 

general  rule  as  to.  iv.  381 

when  granted  on  motion,  id. 

nominees,  who  preferred  amongst,  ir.  382 

requisite  security  before  grant  of,  id, 

nature  of  office  of  administrator,  id, 

duties  of,  on  termination  of  suit,  id, 
administration  durante,  minoritate,  iv.  384, 399 

to  whom  granted,  iv.  385 

where  infant  sole  executor,  iv.  386 
administration  durante  corporis  aut  animi  vitio, 
id. 

bankruptcy,  iv.  387 
miscellaneous  points,  iv.  387  to  391 

where  administrator  dies,  iv.  387 

refusal  of  admioistration.  iv.  388 

where  none  will  administer,  id, 

to  party  without  direct  interest,  id, 

where  no  kvixdT«4«vi»^% 
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ADMINISTRATION— (continiiccf.) 
foreigners,  iv.  389,  399 
to  legatee  of  the  wife  of  a  convict,  iv.  389 
may  DC  granted  out  of  the  iunsdiction,  iv.  390 
party  cannot  act  before  administration,  id. 
time  of  granting,  id, 
fee  for,  id, 

letters  of,  evidence,  iv.  391 
bond  to  take  possession  of  effects  of  persons 
dying  abroad,  id, 
temerary  administration,  id, 

proceedings  herein,  id, 
administrator's  oath,  iv.  393 
bond  on  granting  administration,  id, 
form  of  bond,  id, 
ecclesiastical  court  will  not  pronounce  bond 

forfeited,  iv.  400 
justifying  securities  on,  id. 
revocation  of  administration,  id. 

when  legatee  not  allowed  to  call  in,  iv.  402 

when  next  of  kin  may,  id. 

limited  administration  called  in,  id, 

renunciation  of,  when  revocable,  id. 

revocation  from  creditor,  iv.  403 

when  or  not  revocable,  id. 

conduct  of  executor's  attorney  when  no  bar 

to,  id. 
interest  how  and  when  to  be  propounded,  id, 
duty  of  administrators  in  getting  m  eflfects  of 
deceased,  &c.,  iv.  404  to  444 
.    fees  on  taking  out  letters  of  administration, 
&c..  ii.  270  to  273  u 

ADMIRALTY,  COURT  OF,  Preface  of  Au- 
thor,  xviii. 

ADMISSION.    See  Benefice, 

ADULTERY,   Set  Divorce;  Marriage;  Lewd' 
ness, 
punishment  of,  ii.  402,  Sec, 
when  a  cause  of  divorce,  ii.  503  / 

ADVANCEMENT, 

what  deemed  such  to  debar  child  from  taking 

under  statute  of  distributions,  iv.  532 
the  like  of  wife  or  child  under  the  custom  of 

London,  iv.  573,  See. 
of  the  custom  of  the  province  of  York,  iv.  580 

ADVOCATE, 

who  may  be,  i.  2 
recusant  convict  not,  i.  3 
admission  of,  id, 
stamp  duty  thereon,  id. 
oath  on  admission,  id. 
office  of,  in  general,  i.  4 
in  case  of  inhibitions,  id, 
suborning  witnesses,  id, 
requisites  before  admission,  i.  5 
articles  against  a  clergyman  under  3  &  4 
Vict.  c.  86,  must  be  signed  by,  iii.  300 

APV0W80NS, 

general  obserrn^on^  t«^im>^%%\%^  a 


ADVOWSONS-(contiii«ed.) 

patronage  of,  given  by  Church  Building 

i.  5  c 
foundation  of  the  right,  id, 

is  an  incorporeal  hereditament,  i.  6 

of  two  kinds,  id, 
appendant  and  in  gross,  i.  6 
advowson  appendant,  id, 
right  of  nomination  to,  id, 
is  hereditary,  and  passes  with  the  mane 
several  to  one  manor,  i.  7 
how  passed,  id, 
advowson  iu  gross,  id. 
may  belong  to  one  possessing  no  eor| 

estate,  i.  8 
distinction  between  and  appendant,  i.  8 
more  beneficial  than  appendant,  i.  9  a 
of  a  moiety  of  a  church,  id, 
in  trust  only,  id, 

privilege  of  the  crown  with  respect  to,  i 
how  grantable,  i.  1 1  a 

by  tenant  in  fee  simple,  id, 

cestui  que  trust  may  be  equitable  owner  < 

cannot  pass  by  livery,  id. 

may  be  granted  by  will  or  deed,  id. 

by  ecclesiastical  persons,  i.  12 

whilst  the  church  is  void,  id, 

by  clergymen  in  particular,  id* 

how  a  corporation  must  present,  i.  13 

power  to  alienate  granted  to  municiptl 

porations,  id, 
right  of  nomination  in,  may  be  sold,  i.  1 
though  property  liable  to  same  obliga: 

municipal   corporations    may  aogmen 
heretofore,  id, 

loss  of,  by  canon  law,  id. 
how  inherited  from  ancestor,  i.  13  c 
may  be  devised  by  will,  i.  14 

by  what  words  will  pass,  id, 

included  by  words  **  real  estate,"  id. 

advowson  in  trustees,  id. 

all  roust  agree  to  present,  id, 
in  coparceners,  joint  tenants  and  tenant 
common,  i.  14  a 

after  six  months  lapse  ordinary  may 
sent,  id, 

who  are  coparceners,  &c.,  i.  16 
in  papists.    Ste  Benefices ;  ColUget ;  P«j 
in  mortgagor,  i.  18 
in  tenant  by  courtesy,  id, 
in  tenant  in  dower,  i.  21 
in  bankrupts,  i.  22 
in  statute  merchant,  id, 
assets  for  payment  of  debts,  id. 
trial  of  right  of,  in  spiritual  court,  id. 

by  jus  patronns,  id. 

enect  of  caveat,  id.  23 

jus  patronns  by  whom  sued  out,  i.  24 

proceedings  by,  i.  24  to  29 
trial  in  temporal  courts,  i.  29 

by  writ  of  rieht,  i.  30 

writ  of  darrein  Dresenlmenf,  id. 

ne  admittas  ana  qaaie  iocttmbrtnt,  ii* 
^       but  qaare  impedit  now  the  only  leniifi  i 
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ADVOWSONS— (conftmied.) 

proceedings  under  quare  impedit,  i.  31  to  51 

firocetts  of,  i.  45 
imitation  as  to,  i.  47 
form  of  grant  of  a  perpetual  advowsoo,  i.  48 
tlie  like  of  a  next  aroidance,  i.  50 

JEDILES, 

who,  Preface  of  Author,  zv. 

AFFINITY.    See  Marriage. 
prohibiting  marriage,  ii.  439 
table  of  degrees,  ii.  441  to  445 
a  cause  of  divorce,  ii.  499 

AGISTMENT, 

tithe  of,  iii.  684,  note 

AGNUS  DEI.  iii.  152.    See  Popery. 

ALIENATION  OF  GLEBE  LANDS,  ii.  298. 
See  Glebe  Lands, 

ALIMONY, 

ecclesiastical  cognizance  thereof,  i.  506 

chancery  will  decree,  id, 

distinction   between,    and   separate   main- 
tenance, id, 

when  feme  covert  may  be  sued  as  feme 
sole,  id, 

alimony  only  during  separation,  ii.  508 

wife  may  dispose  thereof,  id, 

is  of  two  kinds,  pendente  lite  and  perma- 
nent, id, 
alimony  pendente  lite,  id, 

allegation  of  faculties,  id, 

where  wife  defendant,  ii.  508  a 

the  like  of  husband,  id, 

apportionment  of,  id, 

costs  defrayed  by  husband,  id, 

payment  of,  when  to  be  made,  508  b 
permanent  a/tmont/,  ii.  508  e 

principles  of  allotment,  id, 

commencement  of,  ii.  508  d 

sentence  of,  id, 

enforcing  payment  of  arrears,  id. 

reduction  of,  when,  id, 

ALLEGATION,    iii.  261  to  283,  313.     See 
Practice, 

ALLEGIANCE, 
oath  of,  iii.  12, 15 
need  not  be  taken  by  bishops  consecrated 
under  24  Geo.  3,  c.  35,  and  3  &  4  Vict, 
c.  33,  and  5  Vict.  c.  6 . .  i.  415tii,  4l5aaaaa, 
415eeefe 

ALMS.    See  Church, 

at  funerals,  occasion  thereof,  iii.  38 
alm»'  chest  to  be  in  the  church,  i.  369 

ALTAR.    See  Church  ;  Chancel. 

ALTARAGE, 
what,  L  51,  52 


[ANABAPTISTS.    See  Dissenters. 

laws  against,  before  acts  of  toleration,  ii.  183 
bow  far  exempt  from  penalties  since,  it.  184 

ANABATA. 
what,  i.  53 


ANNAUSTS, 

in  monasteries,  what,  ii.  531 

ANNALS, 
what,  i.  53 

ANNATES, 
what,  ii.  273 

ANNIVERSARIES, 
what,  i.  53 

ANSWER.    See  Practice, 

ANTIPHONER, 
what,  i.  54, 375 

APOTHECARIES, 

exempt  from  office  of  churchwarden,  i.  399 

APPAREL, 

of  clergymen,  iii.  205 

APPARITOR, 
who,  i.  54 
how  appointed,  id. 
bis  office  and  dignity,  id. 
remedy  by  action  for  fees,  i.  57  ^ 
action  against,  for  false  return,  i.  57  a 

APPEAL.    See  Practice. 

description  and  origin  of,  i.  57  a 
.  granted  to  clergy  in  former  times,  i.  57  b 
recent  statutes  granting,  i.  57  b,  57  e,  64, 

415  mmm,  iii.  361.  369,  371, 220 
origin  of  appeals  to  Rome,  i.  58 
appeals  to  Rome  abolished,  id. 
to  the  ecclesiastical  courts,  i.  59 
commission  of  review  in  nature  of,  i.  62,  64 
to  the  convocation  where  the  king  a  party, 

i.  63  6 
from  places  exempt,  id. 
caution  before  granting  of,  id, 
stamp  duty  on,  i.  64 
to  Court  of  Delegates  abolished,  id. 
now  to  Judicial  Committee  of  the  Privy 

Council,  id. 
committee  how  formed,  id. 
before  what  number  of,  to  be  heard,  i.  64a 
attendance  of  judges  thereat,  id. 
evidence  how  to  be  taken,  id. 
committee  may  examine  witnesses,  ii  64  6 
may  remit  cause  for  rehearing,  id. 
may  direct  issue  to  try  a  fact,  id, 
costs  of,  in  discretion  of  committee,  i.  64  c 
decree  of,  to  be  enrolled,  id, 
compelling  attendance  of  witnesies  before,  id* 
time  of  appealing,  i.  64  d,  iii.  220 
suspension   of  sentence   pending  appeal^ 

i*  64  d 
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APl'EAL— (fOMtiiittfrf.) 

inhibition  to  stay,  id, 

from  commissary  lies  to  Metropolitan  Court, 
i.293 

from  decisions  of  colonial  bishop  lies  to  Ju- 
dicial Committee  of  Privy  Council,  i. 
415  mmm 

from  decisions  of  Bishop  of  Calcutta  to  Arch- 
bishop of  Canterbury,  i.  41 5  nnn 

from  places  exempt,  iii.  99 

of  appeal  under  3  &  4  Vict.  c.  86.  .iii.  361 

when  bishop  may  send  case  to  court  of  ap- 
peal of  the  province,  id. 

what  appeals  therein  may  be  made  by  party 
aggneved,  iii.  362 

against  sequestration  for  non-residence,  &c., 
iii.  369,  371 

practice  as  to  appeals,  iii.  217 

mode  of  instituting,  id. 

form  of  instrument  of  appeal,  iii.  218 

of  minutes  in  a  cause  of  appeal,  iii.  221 

of  confirmation  of  judgment  of  Judicial  Com- 
mittee of  Privy  Council,  iii.  223 

orders  in  council  respecting  appeals,  iii.  237 

when  new  matter  may  be  introduced  in  court 
of  appeal,  iii.  329 

from  jurisdiction  of  bishop,  &c  ,  under  1  & 
2  Vict.  c.  106. .iii.  500,  501,  503,  506, 
607 

costs  in  cases  of,  iii.  336 

APPENDIX, 

1.  Articles  of  Religion,  iv.  619  to  628 

2.  Constitutions  and  Canons  Ecclesiastical, 

iv.  629  to  709 
for  England,  iv.  629  to  671 
for  Ireland,  iv.  671  to  689 
for  Scotland,  iv.  690  to  708 

3.  Church- building  Acts,  iv.  709  i.  4\51UU 

4.  Ecclesiastical  Commissioners  for  England 

and  Wales,  iv.  7 10  to  742 

5.  Redemption  Land  Tax  Acts,  iv.  744 

6.  Residence    Houses    of   Archbishops    and 

Bishops,  act  relating  to,  iv.  745  to  753 

7.  Forms  of  Injunctions  issued  by  visitor  at 

the  visitation  of  his  cathedral,  iv.  754  to 
757 

APPLES, 

how  tithable,  iii.  709 

APPOINTMENT, 

by  feme  covert  in  nature  of  a  will,  iv.  65 

APPORTUM. 
what,  ti.  528 

APPROPRIATION.     See  Benefices,  Augmen- 
tation of. 

1.  Origin  and  d^nition  off  i.  65  to  76  c 
distinction  between  appropriation  and  im- 
propriation, i.  76  a  ;  iv.  12 

2.  Endowment  of  vicarages  upon,  i,  76c  to  84a 
restrictions  by  statute,  i.  76  c 
endowment  how  made,  i.  78 

pension  teaerved  in  «ici  of,  i.  79 
▼icarage  ndnlinclVKneCictod. 


APPROPRIATION— (ctfiKiiiiifrf.) 
patronage  of,  how  acquired,  tcf. 
vicar  only  entitled  by  endowment  or 

scription,  i.  80 
authority  of  endowments,  id. 
proposal  to  publish  a  general  repertoi 

i.  80 ci,  note 
impropriator  of  small  tithes  to  maiotun  p 

if  no  vicarage  endowed,  i.  82 
prescription  where  endowment  lost,  id. 
trial  of  endowments,  id. 
rights  of  lay  impropriator  where  no  via 
opinion  of  Lord  Stowell  thereon,  id.^ 
interpretation  of,  favorable  to  vicar,  i.  8 
evidence  of  endowment,  i.  84 

3.  Augmentation  of  i.  84  a 
enactments  respecting,  i.  87  to  90 

4.  Vicarages  how  dissolved,  i.  90 
form  of  endowment  of,  i.  91 
residence  of  vicars  on.    See  Residence, 

AQU-C-BAJALUS, 

parish  clerk  why  so  called,  iii.  82 

ARCHBISHOP.    Ste  Bishop. 

whence  so  called,  i.  194 

antiquity  of,  in  England,  id. 

of  Canterbury,  his  pre-eminence,  i.  196, 

formerly  had  primacy  over  Ireland,  i.  1! 

style  and  title  of,  id. 

of  York,  i.  197 

formerly  had  jurisdiction  over  Scotland, 

style  and  title  of,  id, 

precedency  of  archbishops,  id. 

consecration  of.  i.  198 

may  act  for  bishop  where  bishop  is  patn 
benefice.  See  Privileges  and  Restn 
of  the  Clergy,  3  &  4  Vict,  c  86,  s.  24, 
364 

ARCHDEACONS, 
who  are,  i.  93,  94 

how  affected  by  recent  enactments,  i.  93 
leases  made  by.    See  Leases, 
original  of.  i.  93  a 
how  appointed,  i.  96 
quare  impedit  lies  for,  id. 
visitations  by,  id. 
archdeaconry  how  far  a  benefice  by  ci 

and  statute  law,  i.  96  6 
not  included  in  term  "  benefice,"  i.  96e 
number  of,  id, 
court  of.  i.  97 

appeal  from,  lies  to  the  bishop,  id. 
may  be  assessor  of  bishop,  to  hear  proo 

ings  against  clergymen,  i.  97  b 
privileges  conferred  on,  see   ^  &  4  Vid 

113  ;  by  4  &  5  Vict  c.  39.  ii.  125,  i' 

125  an.     See  Deans  and  Chapters. 

ARCHIEPISCOPAL  COURTS,  ii.  30/. 

Courts. 

ARCHES  COURT.    See  PractUe. 

power  and  jurisdiction  of,  i.  98  ;  ii.  30/; 

182 
jurisdiction  of,  in  personal  legicies»  L  98 
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ARCHES  COURT— (mitiniwL) 

proceedings  to  recover  legacy  in,  i,  98  6 
dean  of,  may  pronounce  lentence  of  depriva- 

tion,  i.  98  c 
letters  of  request,  iii.  224 

ARCHDEACON'S  COURTS, 
jurisdiction  of,  ii.  30  ^ ;  i.  97 
appeal  from,  id. 

ARCHIPRESBITER, 
who,  i.  98 
now  styled  rural  dean,  i.  99 

ARREST, 

in  church  or  churchyard,  i.  388 ;  iii.  345,  occ. 
of  clergyman  attending  divine  service,  iii.  345 
of  dead  body,  why  illegal,  i.  259.   See  Burial. 

ARTICLES  OF  REUGION,  Appendix,  iv. 
619  to  628 
the  Thirty -nine  established,  i.  99 
who  to  Subscribe  to,  i.  101 

persons  to  be  ordained  deacons,  id. 

priests,  id, 

before  admission  to  benefice,  id, 

by  heads  of  colleges,  i.  103 

by  chancellors'  officials  and  commissioners, 
i.  104 

by  lecturers,  i.  104 

curates  before  licence,  id, 

schoolmasters,  id, ;  iii.  659 

whether  subscription  to  all  necessary,  i.  102 

in  what  sense  36th  article  to  be  subscribed 
to,  i.  104 

to  be  read  by  ministers  after  indaction,  id, 

penalty  of  opposing  them,  i.  105 

case  of  clergymen  preaching  doctrines  con- 
trary to,  id. 

judgment  of  Lord  Stowell  thereon,  i.  105  a 

judgment  affirmed  on  appeal,  i.  105  e 

ARTICLES,    FOR    PROCEEDINGS    BY. 
See  PraeLice. 
general  rei|uisites  of,  iii.  283 
effect  of  misnomer  in,  iii.  284 
amendment  of,  id, 

when  court  bound  to  admit  them,  id, 
forms  of,  iii.  284  to  304 

ARTICLES  OF  INQUIRY, 

for  churchwardens'  presentments,  i.  408  d ; 
iv.  30 

ASSESSMENT, 

for  repair  of  church,  i.  378,  &c.   See  Church, 

ASSETS.    SetWiUs, 

ASSIZE, 

writ  of,  what,  i.  105/,  38 

ATTENTAT, 
what,  iii.  217 


ATTERBURY,  DR. 

contest  of,  with  chapter  of  Carlisle,  ii.  104 

ATTORNEY, 

exempt  from  serving  as  churchwarden,  i.  399 

AUDIENCE, 
couit  of,  i.  106 

AUGMENTATION.     See  Apprapnation  ;  Be- 
nefices,  Augmentation  of, 
of  small  livings  by  Queen  Anne's  bounty. 

See  First  FruiU. 
of  vicarages,  iii.  84  a 

AUGUSTINE  CANONS.    See  MotmUries. 
who,ii.  519 

AUGUSTINE  FRIARS.    See  MonasUritt. 
a  religious  order,  ii.  524 

AVOIDANCE, 
what,  i.  107 
by  death,  id, 
by  resignation,  id, 
by  cession,  id, 
by  consecration,  i.  107  a 
by  deprivation,  i.  108 
by  act  of  law,  id. 
void  and  voidable,  i.  107 
distinction  between  destroyed  by  1  &  2  Vict. 

c.  106,  i.  108 
how  tried,  id, 

BAKING, 

on  the  Lord's  Day,  ii.  415, 416 

BANNS.    See  Mairiage, 

of  marriage,  and  publication  thereof,  ii.  460 
to462tf 

BAPTISM, 
form  of,  i.  109 
of  infants,  id, 
public  baptism,  id, 

the  font,  id, 

time  of,  i.  110 

previous  notice  of,  id. 

godfathers  and  godmothers  at,  id, 

when  they  are  to  attend,  id* 

office  of,  id. 

naming  of  child,  i.  Ill 

whether  name  may  be  altered  at  confirmation, 
id, 

dipping,  id, 

sign  of  the  cross,  reason  thereof,  id, 
private  baptism,  i.  1 12 
lay  baptism,  i.  113 

how  far  valid,  i.  113  to  115  a 

anciently  performed  by  mid  wives,  ii.513 

whether  cier^man  bound  to  baptize  child  of 
dissenter,  i.  115  a 

Dr.  Lawrence's  opinion  thereon,  id» 
of  those  of  riper  years,  id. 
of  children  of  papists,  i.  1 16 
of  negroes  in  plantations,  id, 
fee  for  l^ptism,  i.  117 
registry  ot  name  given  at,  id.    See  Registrar,, 
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BARREN  LAND, 

improved,  when  to  pay  tithes,  iii.  685 

BASIN, 

for  ofiertory,  i.  370 

BASKETT, 

the  law  patentee,  his  case  agaiast  University 
of  Cambridge,  i.  496 

BASTARDS, 

1.  Who  deemed  such,  i.  1 18 
born  oat  of  lawful  matrimony,  i.  118,  120 
where  bosband  within  the  four  se^,  i.  118 
husband's  non-access,  and  proof,  i.   118, 

119/ 
judgment  in  Smyth  v.  Chamberlain^  i.  119  6 
impotency  of  husband,  i.  119/ 
issue  of  marriage  within  the  degrees,  i.  120 
child  begotten  after  divorce,  id, 
born  out  of  king's  allegiance,  id, 
before  parents'  marriage,  id. 
how  far  such  child  may  inherit,  i.  121 
born  after  father's  death,    mother  married 

again,  id, 
supposititious  birth,  i.  124 
writ  de  ventre  inspiciendo,  i.  124 
instances  of,  i.  125 
who  may  have  writ,  i.  128 
rules  of  civil  law  respecting,  i.  127,  128 
children  bastardized  made  legitimate  by  sta- 
tute, i.  128 
under  devise  to  children  generally  bastard 
cannot  share,  iv.  158 

2.  Trial  by  bastardy,  i.  128  to  131 
general  by  the  bishop,  i.  128,  130 
when  otherwise,  i.  130 
special  by  the  country,  i.  128 
first  to  be  moved  in  the  temporal  courts,  i. 

129 
writ  to  the  ordinary  to  certify,  id, 
bastard  eigne  et  mulier  puisne,  i.  130 
ordinary's  certificate  conclusive,  id, 
bastardizing  after  death  of  parents,  i.  131 

3*  Consequences  of,  i.  131  to  132 
as  to  name  of,  i.  131 
inheritance  by,  id, 
custody  of  bastard  infant,  i.  131a 
Court  of  Chancery  to  appoint  guardians  of, 

id, 
maintenance  of,  by  father  of,  i.  131a,  133 

4.  Punishment  of  mother  and  reputed  father, 

i.  132.    See  Addenda, 
by  spiritual  and  ecclesiastical  court,  i.  132, 

133 
corporal  and  pecuniary,  i.  132 
provision  of  4  &  5  Will.  4,  c.  76,  respecting 

maintenance  of,  i.  133 
concealing  death  of,  i.  134.  (9  Geo.  4,  c  31.) 
concealing  birth  of,  id,    (9  Geo.  4,  c  31.) 
causing  abortion  of,  id,    (9  Geo.  4,  c.  31.) 

BEADLE.    See  Vfiirij. 

of  vestry,  bovr  appo\ii\eA,\A\&T 


BEES, 

tithe  of,  iii.  684n 

BELLS, 

with  ropes,  to  be  provided  by  parish,  i. 

370,  374 
control  of,  in  whom,  i.  135 

BENEDICTINE  MONKS,  ii.  616.    See 

nasteries, 

BENEFICE.    See  also  Plurality. 
what,  i.  136 
definition  of  term,  i.  184^ 

1.  Presentation  to,  what,  i.  136 
difference  between  presentation  and  oomi 

tion,  i.  137 
must  be  to  a  void  benefice,  id, 
by  an  infant,  i.  138 
by  copaiceners,  joint  tenants^  and  teoant 

common,  id, 
by  papist  tenant  in  common,  i.  138a 
by  erecutors,  id, 
by  the  heir,  i.  139 
to  advowson  attached  to  a  prebend,  pi^ 

dary  dyinj^  during  vacancy,  i.  13v 
by  husband  in  right  of  wife,  i.  139 i 
by  tenant  in  dower,  i.  140 
by  a  mortgagee,  id, 

by  the  king  during  vacancy  of  a  bisfaopne, 
the  like,  on  promotion  to  a  bishopric,  i.  1 
by  the  king  in  prejudice  of  another's  xi||;1it 

by  chancellor,  of  benefices  in  king's  gift, 

143 
whether  an  alien  may  be  presented,  i.  144 
a  layman  or  deacon,  i.  145 
regius  professor  in  civil  law  at  Oxford,  iV 
whether  a  man  may  present  himself,  i.  14 
the  son  next  immediately  after  the  father,  i 
within  what  time,  i.  147  to  149 
whether  by  word,  i.  149 
must  now  be  in  writing,  id. 
by  corporation  aggregate,  under  th^co 

mon  seal,  id, 
stamp  duty  on,  id, 

agreement  to  present  no  stamp,  i.  Hds 
form  of  presentation,  id, 
whether  it  may  be  revoked,  i.  150 

2.  £.ramtna(io;i  of  forty  prestnted,  i.  151 
original  right  of,  in  bishop,  id, 
time  of,  i.  153 
manner  of,  i.  154 

Bishop  Stillingfieet's  remarks  on,  i.  156 
provisions  as  to  benefices  and  curacies 

Wales,  &c.i.  156r,  166* 

3.  Itejusal  of  presentee,  i,  156s  to  163 
causes  of  refusal,  i.  156« 
notice  to  patron  of,  i.  157 
remedy  for  clerk  refused,  i.  159 
duplex  querela,  what,  i.  159,  160 
remedy  of  patron  by  quare  impedit,  i.  163 

\«  Admisjio/i  to,  u  163 
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BENEFICE— (continixfd.) 
6.  ImHiutioa  or  collation,  i.  164  to  172 
distioction  between,  i.  164 
stamp  duty  on,  id, 
oath  ac^ainst  simony,  id, 
oath  of  allegiance  and  supremacy,  id, 
of  canonical  obedience,  i.  164a 
oath  of  residence,  id, 
subscription  to  thirty-nine  articles,  id, 
to  declaration  of  conforroit?,  i.  166' 
concerning  the  person  instituting,  id, 
place  of  institution,  i.  167 
form  and  manner  of,  i.  168 
entry  thereof  in  register,  id, 
evidence  of,  at  common  law,  i.  169 
letters  testimonial  thereof,  id, 
seal  of  court,  id, 
mandate  to  induct,  i.  170 
fee,  id, 

effect  of  institution  or  collation,  id, 
why  institution  does  and  collation  does  not 

makeaplcnarty,  i.  171 
trial  of  institution,  id, 
super  institution,  id, 
compounding  for  first  fruits,  i.  171 
payment  thereof,  after  institution,  i.  172 

6.  Induction  thereto,  i,  172  to  177 
mandate  of  induction,  i.  172 
stamp  on,  i.  173 
manner  of,  id, 
fee  on,  i.  174 
effect  of  induction,  i.  176 
induction  of  temporal  cognizance,  id, 
where  two  or  more  spiritual  persons  insti- 
tuted, i.  176a 
power  of  bishop  to  apportion  duties,  id, 
consequences  of  neglect  to  comply,  id* 
appeal  and  notice  of  appeal,  i.  1766 

7*  Bequisittt  after  induction,  i.  177 
to  read  common  prayer,  and  declare  assent 

thereto,  id, 
the  like,  to  Thirty-nine  Articles,  id, 
declaration  of  conformity,  i.  181 
to  keep  memorandum  thereof,  id, 
to  take  the  oaths  at  sessions,  i.  184 
no  benefice  with  cuie  of  souls  charged  with  a 

pension,  i.  184a 
how  long  lease  of  benefice  shall  endure,  id. 
parson's  lease  to  his  curate,  id. 
charges  on  benefices  contrary  to  stat.  Eliz. 

id. 
holding  of,  in  commendam,  abolished,  ii.  8 
vacation  of,  by  bishop's  promotion,  i.  212, 

141 
power  of  charging  benefice  under  1  &  2  W.  4, 

c.  46,  i.  1840 
rectors,  &c.  may  charge,  for  benefit  of  cha- 
pels of  ease,  id. 
augmentation  of.    See  next  title, 

BENEFICE,  AUGMENTATION  OF, 

augmentation  under  29  Car.  2,  c.  45,  i.  \Q4f 
the  like,  under  1  &  2  Will.  4,  c.  45,  id. 
former  act  in  part  repealed,  &c.  id, 
doubts  10,  explained,  i.  184/ 


BENEFICE,  kc -^continued,) 

extended  to  augmentations  by  collegef  and 
hospitals,  i.  184^ 

so  as  to  augmentations  by  spiritual  peraons, 
&c.  id, 

such  augmentations  to  be  annual  rents,  i« 
184A 

leases  on  augmented  benefices,  id, 

part  of  rent  may  be  granted  as  an  augmeiita« 
tion,  id. 

when  to  take  effect  on  determination  of  lease, 
id, 

power  to  grant  on  renewal  of  lease,  i.  184i* 

the  like,  on  future  leases,  id, 

restriction  on  power  of  appointment,  id,. 

repeal  as  to  express  continuance  of  augmen- 
tation in  new  lease,  i.  184^ 

as  to  ecclesiastical  corporations,  id, 

may  annex  rectories  and  tithes,  wb«D,  id. 

annexations  to  be  subject  to  prior  leases,  &c« 
id. 

definition  of  term  benefice,  i.  184/ 

what  benefices  to  be  raised,  id, 

powers  in  act  how  to  be  exercised,  i.  184iii 

incumbents  not  to  exercise  them,  id. 

incumbent  may  annex  tithes,  &c.  when,  id, 

rectors  and  vicars  may  charge  rectories,  &c. 
for  benefit  of  chapels  of  ease,  184» 

crown  patronage  how  to  be  testified,  i.  l84o 

where  patron  an  incapacitated  person,  id, 

where  patronage  pait  of  Duchy  of  Cornwall, 
id, 

custody  of  instruments,  i.  184/) 

to  be  deposited  in  the  registry  of  diocese,  id, 

oflBce  copies  when  evidence,  id, 

fee  to  registrar,  id, 

sinecure  preferments  may  be  annexed  to  be- 
nefices with  cure  of  souls,  id, 

benefices  may  be  divided  or  consolidated,  i. 
1849 

performances  of  spiritual  duties  in,  id, 

income  of,  may  be  apportioned  in  certain 
cases,  id,  * 

au|fmentations  by  corporations  sole,  id, 

building  land  may  be  let,  &c.  for  that  pur- 
pose, i.  184r 

augmentation  under  Church-Building  Acts, 
Id. 

commissioners  may  assign  districts,  i.  184f 

subject  to  provisions  of  59  Geo.  3,  id. 

order  in  council  for  augmentation  of  bene* 
fices,  i.  184< 

BENEFIT  OF  CLERGY, 
origin  thereof,  i.  185 

now  abolished  by  7  &  8  Geo.  4,  c.  27  &  28. 
i.  189 

BENTLEY,  DR. 

his  case  on  deprivation,  i.  445,  446 

the  like,  against  the  Bishop  of  Ely,  i.  461 

BERNARDINE  MONKS,  ii.  518 

BETHLEMITES, 

an  order  of  friars,  ii.  524 
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BIBLE.    See  Church. 

to  be  read  in  churches,  i.  370 

BIDDING  PRAYER, 
before  sermon,  iii.  444 

BIER.    See  Church, 

to  be  provided  by  the  parish,  i.  370 

BIGAMY, 

what,  i.  192.    And  Addenda, 

BISHOPS, 

early  history  of,  i.  194 

origin  of  metropolitans  and  archbishops,  id, 

origin  of  cathedral  chapters,  and  of  the  Col- 
lege of  Cardinals,  i.  194a 

election  of  bishops,  id, 

consent  of  the  prince  to,  id. 

Hooker's  descnpiioo  of  episcopal  powers,  i. 
194e 

1.  Of  archbishops  and  bishops  in  general,  i,  194c 

to  198 

a^  of  persons  to  be  made,  i.  ]94e 

bishop,  what,  id, 

archbishop,  what,  i.  195 

constitution  of  the  state  ecclesiastical,  id, 

bishoprics  founded  by  Hen.  8,  id, 

recent  creations  of,  id, 

recommendations  of  ecclesiastical  commis- 
sioners as  to,  i.  195a 

(lumber  of  bishoprics,  i.  195a  to  195c 

enactments  of  6  6c  7  Will.  4,  c.  77,  respect- 
ing, i.  195  to  195/ 

Archbishop  of  Canterbury,  i.  196 

of  York,  i.  197 

their  precedence  in  the  state,  id, 

]preceaence  of,  inter  se,  i.  198 

formerly  petty  treason  for  cleik  to  kill  a  pre- 
late, id.    (9Geo.  4,  c.  31.) 

2.  Consecration  of  archbishops  and  bishops,  i. 

198  to  213 

form  and  mfliner  of,  i.  198 

bishops,  election  of,  i.  198  to  203 

crown's  right  of  patronage  over,  i.  198 

of  Irish  bis'bops,  i.  199 

notice  of  the  avoidance,  i.  202 

cong^  d*es1ire,ief. 

nomination  of  person  to  be  elected,  id, 

consent  of  person  elected,  i.  203 

notification  of  election,  id, 

mandate  for  confirmation,  id, 

consecration  of,  i.  208 

translation  of,  i.  211 

installation  and  restitution  of  the  temporal- 
ties,  id, 

oath,  fees,  payment  of  first  fruits,  i.21 1,212 

benefice,  &c.  vacant  by  promotion  of  a  bishop, 
i.212 

3.  Residence  of,  at  their  cathedrals,  i.  213  ;  iii. 

510. 

4.  Attendance  of,  in  parliament,  i.  213  to 224 
bishops  lords  of  parliament,  i.  213 

how  far  act  made  wilUout  the  bishops  is 
good,  id. 
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whetber  they  sit  in  their  temporal  capaci 

only,  i.  216 
may  sit  there  on  his  conBrmation,  i.  218 
on  translation  pay  no  fees,  id, 
residence  of,  during  sitting  of  parliament,  i 
privileges  of  episcopal  residences,  id, 
order  of  their  sitting  in  parliament,  i.  2191 
whether  they  may  vote  m  cases  of  blood,  i 
trial  of,  i.  223 
included  in  the  acts  de  scandalnm  maga 

tum,  i.  224 
what  courts  may  write  to  bishops  to  certi 

bastardy,  &c.  i.  225 

5.  Spiritualties  of  bishopries  in  time  ofvaettit 

i.  225 
what  meant  by  guardian  of  spiritnalties,  it 
who  shall  be  guardian,  id, 
power  and  perquisites  of,  i.  226 
when  power  ceases,  t^. 

6.  Temporaltles  of,  in  vacation,  i.  226 
what  meant  by,  id, 

custody  thereof,  id, 

who  to  have  profits  of,  during  vacatioo,  U 

undue  seising  of,  bishop  being  living,  i*  ti 

committing  waste  during,  id. 

remedy  of  successor  for  waste,  i.  229 

when  custody  of  ceases,  i.  230 

7.  Archbishop* s  jurisdiction    over    prowui 

bishops,  i.  230  to  246 
general  power  of,  i.  231 
presentment  of  the  excesses  of  bishops,  nL 
visitation  of,  id, 

whether  he  can  proceed  to  deprivation,  uf. 
how  archbishop  may  deprive  bishop,  i.  282 
proceedings  by,  against  bishop,  i,  234 
option,  what,  i.  239 
seals  of  deceased  bishop,  i.  246 

8.  Of  suffragan  bishops,  id, 
what  meant  by,  id, 

sees  of,  id. 

nomination  of,  id 

mandate  for  consecration  of,  i.  247 

consecration  of,  i.  248 

power  of,  id, 

residence  of,  id, 

may  hold  two  livings,  i.  249 

suffragans  now  in  disuse,  id, 

9.  Of  coadjutors,  id. 

Power  of  bishops, 
is  judex  ordinarius  within  his  own  dkiccs 

li.  42 
may  issue  commission  of  inquiry  in  cmm 

for  correction  of  clerks,  under  3  &  4  Vic 

c.  86,  iii.  358 
proceedings  thereon,  iii.  359,  360 
his  sentence,  iii.  360,  361 
may  inhibit  party  accused  from  perfenBi^ 

services  of  church,  &c.  361 
appeal  from  sentence  of,  iii.  362 
power  of,  as  to  exempt  places  or  pielemMil^ 

iii.  363 
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certificate  by,  to  obtain  dispensation,  iii*  122, 
134.  &c.     See  Plurality. 

licence  by,  where  residence  house  unfit,  iii. 
490 

monition  by,  to  repair  residence  house,  iii. 
493 

may  grant  licence  for  non-residenct ,  iii.  494. 
See  Riiidenee, 

may  appoint  curates  on  neglect  of  non-resi- 
dent incumbents,  iii.  499 

so  if  duty  inadequately  performed,  iii.  500 

may  enforce  two  services  on  Sundays  in  cer- 
tain cases,  iii.  501 

may  appoint  stipends  to  curates,  &c.  iii.  502 

may  appoint  two  curates,  when,  iii.  504 

may  allow  incumbent  to  deduct  for  repairs, 
iu.  505 

may  license  curate's  employ  without  nomina- 
tion, iii.  507,  509 

and  appoint  curates  to  sequestered  benefices, 
iii.  507 

his  power  under  provisions  of  Residence 
Building  Acts,  iii.  514,  &c.  See  Reu' 
dence  Bouus. 

as  to  farming  and  trafficking,  iii.  365 

residence  houses  of,  iii.  540.  See  also  i4p- 
pendix,  and  Addenda  to  vol.  iii. 

bishops  in  the  colonies.  See  Church  in  the 
Couniet. 

in  foreign  dominions,  i.  4l5aaaaa»  See 
Church  in  Foreign  Dominione, 

BLASPHEMY.    See  Profaneness. 
how  punished,  iii.  384 

BLIND  MAN'S  WILL,  iv.  74.    See  Willi. 

BONA  NOTABIUA.    See  WilU. 
what,  iv.  293 

BOND  DEBTS, 

priority  of  payment  of,  iv.  446,  476 
voluntary  bond  to  be  postponed,  iv.  476 

BOND  OF  RESIGNATION.    See  Simony, 
validity  thereof,  iii.  540  to  544,  622  to  641 

BONHOMMES, 

an  order  of  friars,  ii.  525 

BONIFACE,  ARCHBISHOP, 

his  arrogant  constitution,  ii.  342,  345 


BOOKS, 

belonging  to  the  church,  i.  375,  376 
to  parochial  libraries,  ii.  409 
delivery  of  copies  of  new  works  to  public 
libraries,  i.  495 

BOROUGH  ENGLISH  LANDS, 
custom  concerning  them,  iv.  591 

BOSCAGE, 
what,  i.250 


BOUNDARIES  OF  PARISH.    See  P<iniA. 
how  to  be  tried,  iii.  77 
how  to  be  ascertained  with  respect  to  tithes, 

iii.  682 
church  rates,  i.  387 

BOUNTY   OF  QUEEN  ANNE.    See  rtrst 
Fruits  and  Tenths. 

BOYS, 

contraction  of  maniage  by,  ii.  433  aa 
after  ratification  thereof,  ii.  436 

BRAWLING, 

in  church  or  churchyard,  i.  390 
at  a  visitation,  Addenda  to  vol.  i. 

BREAD, 

assize  of  within  universities,  i.  513 

BRIEFS, 

manner  of  laying,  and  collecting  cliarity 

thereon,  i.  251 
usual  expense  of,  i.  253 
ordinary  amount  of  collection  on,  i.  253 

BRIGGITT1NE3, 

an  order  of  nuns,  ii.  523 

BONERA, 

what,  i.  253 

BULL  OF  THE  POPE, 
what,  i.  255 
penalty  of  publishing  same,  i.  255 ;  ii.  35 

BURGAGE  TENURE, 

lands,  devisable  by  will,  iv.  564 

BURIAL, 

original  of  burial  places,  i.  256 

burying  in  the  church,  i.  257 

in  the  chancel,  id. 

in  the  churchyard,  i.  258 

whether  stranger  may  be  buried  there,  id. 

opinions  respecting  rigm  of,  i.  258  a 

faculty  for,  and  how  obtained,  td« 

whether  burial  may  be  hindered  for  debt,  i. 

259 
of  murderers  and  rebels,  i.  260 
of  one  civilitcr  mortuus,  or  under  attaint,  id. 
attainted  of  treason,  dying  before  execution, 

i.  260,  261 
mode  of  burial,  of  ecclesiastical  cogntzaoce, 

1.262, 270 
burying  in  woollen,  i.  262 
now  repealed  by  54  Geo.  3,  c.  108 
minister  not  to  refuse  burial,  i.  265 
burial  of  suicides,  i.  267 
who  not  to  have  christian  burial,  L  265  to  267 
office  of  burial,  i.  267 
ringing  at  funerals,  i.  268 
fees  for  burial,  id. 

fees  in  neighbourhood  of  London,  i.  271 
how  far  cognizable  in  ecclesiastictl  courts,  i. 

262,270 
right  of  interment  distinct  Crom  right  to  erect 

inemoria),  i.271 
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funeral  charges  to  be  paid  before  debls,  i. 

271a 
stealing  shrouds,  id, 
monuments,  i.  272 
to  be  erected  by  a  faculty,  i.  273 
power  of  ordinary,  id, 
whose  consent  reauisite,  id, 
removal,  where  illegally  erected,  id, 
refu#al  of  ficulty  a  groui^d  of  appeal,  i.  273  a 
not  for  prohibition,  td. 
trespass  lies  for  removiog  tombstone,  id, 
punishment  for  in  ecclesiastical  court,  id, 
vaults  in  church  and  churchyards,  id, 
no  mandamus  to  compel  burial  in,  id, 
faculty  how  obtained,  i.  273  6 
rights  of  lay  rector  as  to  erecting  vaults  and 

tablets  in  chancel,  i.  273  e 
vicar's  right,  id, 
nmoval  of   tombstones   containing  unca- 

Donical  inscriptions,  id, 
cemeteries.    Se^  Addenda  to  Burial, 

BURKING  IN  THB  HAND,  i.  190 

BURNING  OF  HERETICS, 
abolbhed,  ii.  806,  807 

CALENDAR.    See  Kalendar, 

CALVES, 

Uthe  of,  iii.  680 

CALUMNY,  OATH  OF,  iii.  16.    See  Oath. 

CAMBRIDGE.    See  Colleges, 

CAMERARIUS, 

in  religious  houses,  who,  ii.  530 

CANON  LAW, 

what,  Preface  of  Author,  zix.  zxi.  &c. 

CANONS, 

in  religious  houses,  whence  so  called,  ii.  519 
in  cathedrals.    See  Deans  and  Chapters, 
residence  houses  of,  iii.  539 

CANONS  AND  CONSTITUTIONS, 
Appendix,  iv.  629  to  708 

CANTARIA, 

chantrey,  what,  i.  295 

CANTERBURY, 

seat  of.  an  archbishop,  i.  195 

CAPA, 

one  of  the  priest's  vestments,  i.  274 

CAPITAL  OFFENCES, 

jurisdiction  of  ecclesiastical  courts  over,  ii.  50 
acts  of  felony,  how  pleadable,  id. 


CARTHUSIANS.    Set  ManaiUrits. 
an  order  of  monks,  ii.  624 

CASULA, 

one  of  the  priest's  vestments,  i.  274 

CATECHISTS. 

distinclipn  between  and  catechumens,  i.  275 

CATECHISM, 

youth  to  be  instructed  therein,  L  274 
neglect  of  Roman  and  care  of  reformc 

church  herein,  i.  275 
distinction  of  catechists  and  catechumen: 

i.  275  a 
catechumens  in  India,  i.  275c 

CATHEDRAL, 

origin  and  different  kinds  oft  i.  275  c  to  27i 

cathedrals  in  England,  i.  276  a 

origin  of  cathedrlis,  id, 

distinctions  between,  i.  276  6 

cathedral  churches  to  be  in  cities,  id. 

certain  forfeitures  for  repair  of,  i.  277 

exempt  from  archdeacod's  jurisdiction,  id, 
elections  in,  i.  277 

pre-election  for  place  not  vacant,  void,  L  281 

now  first  fruits  to  be  charged,  i.  283 
parish  church  of  the  whole  diocese,  id. 

acknowledgment  paid  thereunto,  i.  284 
bishop's  residence  there,  id, 

dean  and  chaptei's  residence  there,  id. 

administration  of  holy  communion  there,  i 
285 
preaching  in  and  visitation  of,  i,  285,  286 

lectures,  i.  286 

habits  to  be  worn  there,  id. 

visitation  thereof,  id, 

ornaments  go  to  the  successor,  id. 
cathedrals  of  foundation  of  Hen,  8,  i.  287 
^y  6  &  7  Will.  4,  i.  288 

CATHEDRATICUM. 
what,  i.  288 

CAVEAT.     See  Practice, 
what,  iii.  192,  24^ 
form  of,  iii.  24^ 

CAUSES  ECCLESIASTICAL, 
what  deemed  such,  ii.  39 
Dr.  Burn's  preface,  xi. 

CELLARIUS, 

in  religious  houses,  who,  ii.  530 

CEMETERY.     See  Addenda  to  Burial. 

CERTIFICATE, 

of  due  publication  of  banns,  ii.  462 

CESSION, 

of  a  benefice,  what,  i.  107 

CHALICE, 


CAPUCHIN  FRIARS.    ^  Moimtertes,        I         for  the  communion,  to  be  provided  lijtk 
a  religious  oideii  i\.  5%^  ^  ^^x\&h,  i.  370 


IKDBX. 


in 


CHANCEL, 

wiitnce  10  called,  i.  342 

repair  thereof  hj  rector,  i.  350 

sometiroes  by  vicar,  i.  351 

by  lay^  impropriators,  id, 

enlbrciag  of  by  sequestration,  i.  351 ,  352 

in  case  of  several  impropriators,  i.  352 

bishop's  disposal  of  seats  in,  i.  363 

impropriator's  seat  in,  id, 

vicar's  seat  in,  id. 

CHANCELLORS. 

who,  i.  289 

origin  and  titles  of,  id, 

official  principal  and  vicar-general,  id, 

office  may  be  sold,  i.  290 

commissary,  archdeacon's  ofiicial,  t(/. 

qualification  of  chancellor,  id. 

power  and  jurisdiction  of,  i.  291 

voluntary  and  contentious,  L  292 

bishop  may  be  compelled  to  appoint  chan- 
cellor, 1.  293 

distinction  between  chancellor  and  comims- 
sary,  id, 

appeal,  &&  from  commissary  lies  to  the  me- 
tropolitan court,  id, 

oath  as  to  bona  notabilia  before,  td. 

power  of  modern  vicar-generals,  i.  293  a 

continuance  of  office,  i.  204 

when  action  lies  against  chancellor,  L  295 

may  be  assessor  of  bishop  in  suit4  against 
clergymen,  id. 

CHANTRY, 
what,  i.  295 

CHAPEL. 

whence  so  called,  i.  296 
origin  and  diflferent  kinds  of,  id, 
private  chapNBis,  id, 

licence  reauisite  to  perform  service  in,  i.  297 
free  chapels,  i.  298 

chapels  of  ease  under  mother  church,  i.  299 
endowment  and  dependence  of,  i.  300 
consents  requisite  for  erection  of,  i.  301 
dependence  of,  on  mother  church,  i.  302 
by  payment  of  tithes,  &c.,  i.  301 
by  inhabitants  repairing  at  set  times  to  mo- 
ther church,  i.  302 
by  oblations  thereto,  id,  303 
by  oath  of  submission  of  curate,  i.  303 
m  contributing  to  repairs  of  mother  church, 

i.  304 
repairs  how  to  be  made,  i.  305 
how  to  be  supplied,  id, 
how  to  be  governed,  id, 
erection  of,  and  nomination  to,  td.  306 
possess  no  parochial  rights  except  by  com* 

position,  I.  306 
rights  of  incumbent  over,  td. 
how  vindicated  by  ecclesiastical  courts,,  id, 
proprietary  chapels,  i.  306  b 
bishop  may  revoke  licence  to,  id, 
district  chapels,  i.  306  e 
commisiiooen  may  a»iga  diitrictoi  td« 


CH  APEL— (continued.) 

may  convert  district  chapelriei  into  leparate 

district  parishes,  id, 
parishes,  &c.,  may  be  divided^  i.  306  d 
commissioners  may  apportion  lands,  Uc., 

i.  3060 
new  district  chapeUies  may  be  formed,  id, 
decisions  of   ecclesiastical    courts   on    the 

Church-fiuilding  Acts,  i.  306  c 
government  tbereoi,  id, 
church  or  chapel  how  to  be  tried,  td. 
criteria  of  church  and  chapel,  i.  307 
chapels  licensed  for  marriage,  id.    See  Mat" 

rtage, 

CHAPELS  OF  EASE.    See  ChapiU, 
origin  of  curates  in,  ii.  55 
appointment  of,  to,  ii.  56 
form  of  nomination  to,  ii.  58 

CHAPLAIN, 

1.  To  Gtfo/f,  i.  308 

quarter  sessions  may  appoint,  td.  308  h 

salary  of,  i.  308 

not  to  officiate  until  licensed  by  bishop,  td,  • 

duties  of,  td. 

journal  to  be  kept  by  him,  i.  308  a 

quarter  sessions  may  remove,  id, 

ma^  grant  annuity  to,  id. 

visits  of  chaplain  lo  be  entered,  i.  308  h 

dissenting  ministers  may  visit  prisooert,  u 

308  6 
chaplains  of  certain  gaols  to  hold  no  other 

benefice,  id. 
assistant  chaplains  may  be  appointed,  td. 

2.  To  Union  Workhousts,  i.  308  o 
commissioners  may  appoint,  i.  308  d 

no  inmate  of,  obliged  to  attend  service  con- 
trary to  his  religious  principles,  id, 
Braintree  case,  i.  308  e 

3.  To  Lunatic  Asylum,  i.  308  I 

chaplain  to  be  appointed  to  every  county 
^  lunatic  asylum,  i.  308  m 
visitors  of,  may  dismiss  chaplain  without 

consent  of  bishop,  i.  308r 
case  of  Hanwell  Lunatic  Asylum,  i.  308in 

4*  Attached  to  coniuUhipi,  Al5gggfg 

CHAPLAINSHIP, 

a  qualification  for  plurality,  iii.  124, 125 
for  non-residence,  lii.  480,  481 

CHAPTER.    See  Dean  and  Chapter. 

CHARITABLE  USES, 

lands  given  in  mortmain.    See  Mortmain, 
commissions  to  inquire  into,  under  43  Eliz* 

c.  4..i.  308 
course  of  proceeding  therein,  td. 
decisions  thereon,  i.  314 
power  of  commissioners  under,  i.  317 
disposal  of  legacies  to  public  charities,  L  317a 
to  the  poor,  to  dissenters,  &c.,  i.  3176 
where  no  objects  for  the  charity,  id. 
where  t  sorplos,  i,  dl7c 
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CHARITABLE  USES— (continMed.) 

a  resultiog  trust  for  the  heir  at  law,  !•  317c 
when  disposal  in  the  crown,  id, 
when  in  the  Court  of  Chancery,  id, 
abstract  of  statutes  relating  to,  i.  3174 

CHARITY  BRIEFS.    Sec  Briefi. 

CHARLES  THE  FIRST, 

martyrdom  of,  ii.  322.    See  Holiday t, 

CHARLES  THE  SECOND. 

restoration  of,  ii.  322.    See  Holidayi, 

CHARTERHOUSE. 

corruptly  whence  so  called,  ii.  517 

CHATTELS, 
what,  iv.  407 
real,  personal,  id. 

CHAUNTRIES, 

belonging  to  religious  houses,  i.  295,  ii.  529 

diEESb, 

tilhe  of,  iii.  680 

CHESIBLE, 

one  of  the  priest's  vestments,  i.  274, 376 

CHEST  FOR  ALMS, 

to  be  in  the  church,  i.  369 

CHILDBIRTH, 

woman  dying  in,  i.  318 
churching  of  women  after,  id. 
accustomed  offerings  thereat,  i.  319 

CHIVALRY, 

ancient  court  of,  Preface  of  Author,  xviii. 

CHOREPISCOPI. 
origin  of,  i.  320 

CHRISME. 

the  holy  oil,  i.  320 

CHRISOME, 
what,  i.  320 

CHRISTENING.    See  Baptism. 

CHURCH, 

1.  Founding  of  Churches,  i.  321  to  323 
who  may  found,  i.  321 

first  erection  thereof,  i.  67 
consent  to,  requisite,  i.  322 
bishop's,  when,  id,  323 

2.  Consecration  and  Dedication  of,  i.  323  to 

342 
no  church  till  consecration,  i.  323 
no  consecration  before  endowment,  i.  324 
consecration  enjoined,  id. 
time  of,  i.  325 
form  of,  i.  326,  328 

preparations  before  consecrating,  i.  327 
prayers  at,  i.  3Z8, 320 


CUVRCn-- (etmtinued.) 

commuDion  senrice,  sermoD,  L  332, 3X 
consecration  of  churcbjrard  with  ehni 

334 
of  churchyard  only»  id* 
other  churches  doc  to  be  prfjadieed  thi 

L335 
.procuration  due  upon,  id, 
of  reconsecratioD,  i.  396 
feast  of  the  dedication^  i.  337 

3.  Of  the  Chancti,  i.  342 
whence  so  called,  id.. 
who  to  repair,  i.  350,  357 
disposition  of  seats  in,  i.  363 
impropriator's  seat  in,  id. 
vicar's  seat  in,  id, 

4.  Of  the  AisU  or  lie,  i.  342  to  344 
derivation  of  word,  i.  342,  343 

is  a  private  property,  i.  343 
by  prescription  to  repair,  id, 
goes  with  the  house,  i.  344 

5.  0/  Churchyards,  i.  344  to  350 
ongin  of,  i.  344 

sepulture  therein,  i.  345,  256.    See  & 

fences  of,  i.  346 

trees  in,  i.  347 

injunction  to  restrain  cutting  of,  i.  349 

way  through  by  prescription,  id, 

private  door  in,  tif. 

building  upon,  id* 

boundary  of,  i.  350 

6.  Rej^irs  of  Church,  i,  350  to  358 
anciently  by  bishops,  i.  350 

next  by  rectors,  id. 

finally  by  inhabitants,  id. 

repair  of  chancel  in  particular  by  rector, 

sometimes  by  vicar,  i.  351 

obligatory  on  parishiooers,  i.  388/* 

by  lay  impropriators,  i.  351 

repairing  chancel  a  discharge  from  repair 

churcn,  i.  353 
otherwise  as  to  repair  of  chapel  of  esse,  i 
sequestrator  of  rectory  bound  to  repair  eh 

eel,  id, 
churches  united  how  to  be  repaired,  L  3« 
ecclesiastical  judge  may  cause  repairs  to 

done,  id,  355 
but  not  to  rebuild,  i.  356 
no  prohibition  in  case  of  repaiis,  uh 
churchwardens*  duty  therein,  i.  357 
spiritual  court  may  compel  churcbwardi 

to  perform  duty,  i.  3884 
even  as  to  chancel,  i.  357 
when  church  unworthy  of  repair,  id. 
obtaining  faculty  when  someiniog  new  add 

i.  358 

7.  Church  Seats,  id. 

origin  of  distinct  property  in,  id. 
parishioner  a  right  to  without  paying 

it,  id. 
parishioners  when  to  repair,  id. 
use  of,  in  |>arishioners,  td.  367« 
non-garishiooer  no  right  to,  i.  359 
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exceptions  in  favoor  of  non-parishioners,  i. 

359. 361 d 
bishop  to  dispose  of,  i.  359 
parishioners  when  may  select,  i.  359a,  367a 
churchwardens'  disposal  of,  i.  359a 
remedy  for  abuse  of  power,  id, 
appropriation  of,  must  be  by  faculty  or  pre- 

scnption,  i.  360 
reparation  necessary  to  make  a  title,  id, 
wnat  are  repairs,  i.  360 
seat  not  to  go  to  a  man  and  his  heirs,  id, 
may  be  prescribed  for  as  belonging  to  a 

bouse,  id, 
not  as  belongin|r  to  land,  i.  362 

J  priority  in  may  be  prescribed  for,  id. 
acuities  for,  i.  362a 

considerations  to  guide  ordinary  before  is- 
suing of,  id, 
court  reluctant   to    interfere  in  matter  of 

faculties,  id, 
form  of  grant  of  a  faculty,  id, 
bow  far  revocable,  id. 
faculties  for  galleries,  i.  3626 
bishop's  disposal  of  seats  in  chancel,  i.  363 
impropriator's  seat  in,  id. 
vicar's  seat  in,  uf. 
seals  pulled  down,  disposal  of  the  materials, 

i.  364,  365 
punishment  for  illegally  pulling  down,  i. 365 
possessory  right  to  pew,  i.  365a 
rieht  to,  where  triable,  i.  366 
wnen  in  ecclesiastical  courts,  i.  367 
provisions  in  Church  Building  Acts  affecting 

pews,  i.  367a 
seats  for  minister,  5(C.  id, 
free  seats,  id, 

choice  of  pews,  i.  367a,  359a 
letting  of,  to  parishioners  only,  i.  367a,  359 
subscribers  to  be  free  from  pew  rents,  i.  367a 
assignment  of,  i.  3676 
determination  of  term  of  letting,  id. 
amount  of  rents,  id, 
bow  to  be  settled  and  paid,  id, 
alteration  of  rents,  id, 
proceedings  on  default  of  payment,  id. 
to  whom  to  be  paid  and  application  thereof, 

i.367c 
application  of  surplus,  id, 
alteration  of  rents  where  assigned,  id, 
rents  to  be  paid  in  advance,  i.  367<i 
notice  of  vacant  pews,  id, 
letting  to  nonpanshioners,  i.  367(f ,  359 
pews  in  churches  built  under  I  &  2  Will.  4, 

c.38,  i.367rf 
8.  Goods  and  ornaments  of,  \,  367« 
of,  in  general,  id, 
ordinary's  care  therein,  id, 
churchwardens'  care,  id. 
monition  to,  to  repair  damage  by  lightning, 

1.  368 
communion  table,  id, 
pulpit,  reading  desk,  id, 
surplice,  i.  3& 
chest  for  alms,  id. 
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basin  for  the  offertory,  i.  370 

chalice  and  other  vessels  for  communion,  id, 

bells,  bier,  id, 

bible,  common  prayer  book,  i.  370,  371 

book  of  homilies,  i.  371 

register  book,  id, 

table  of  degrees,  ten  commandments,  i.  372 

sentences,  monuments,  id, 

images,  other  goods  and  ornaments,  i.  374 

or|ans,  when  legally  necessary,  t.  374a 

existing  law  as  to  ornaments,  id, 

salary  of  organist,  i.  3746 

organist  under  control  of  minister,  id, 

what  to  be  provided  at  expense  of  parishioners, 

i.375 
who  hath  the  property  in  the  goods,  &c.  of 

church,!.  377 

9.  Churches  not  to  be  profaned,  i.  388  to  395 
arrest  in,  punishment  for,  i.  388 

holding  fairs  and  markets  in  churchyard,  i.389 

temporal  courts  in,  prohibited,  id, 

so  of  plays,  feastings,  and  musters,  id, 

brawling  and  smiting  in,  i.  390 

in  what  place  the  offence  maybe  committed, 

1.392 
what  constitutes  offence  of  brawling,  id. 
who  to  promote  articles  for,  i.  392a 
costs  oisuit  for,  id.    See  Practice, 
drawing  weapon  in,  i.  392  (9  Geo.  4,  c.  31) 
robbing  of,  i.  393 
sanctuary,  what,  i.  394 
privilege  of,  taken  away,  i.  395 

10.  Churchxoay,  id, 
may  be  libelled  for  in  spiritual  court,  id. 
trial  of  in  temporal  courts,  id, 
prescription  for  may  be  pleaded  in  spiritual 

court,  id. 
repairs  of,  id, 
power  given  to  alter,  vary,  or  stop  up,  i.  396 

11.  0/the  Church  Rate,  i.  378 
to  be  made  at  a  vestry  meeting,  id, 
summoning  vestry,  id, 
requisite  notices  of  vestry,  u/. 
may  be  made  for  repairing  or  pulling  down 

church,  id. 
is  a  personal  charge  in  rcs|)ect  of  land,  id. 
liability  of  stock  in  trade  to  be  rated,  i.  378a 
bouses,  tV. 

poor  rates  how  a  criterion  for,  i.  379 
whether  there  shall  be  two  rates,  one  for  the 

fabric  and  another  for  ornaments,  id, 
lands  and  houses  to  be  equally  rated,  i.  381 
exceptions  to  this  rule,  id. 
lands  lying  in  another  parish,  id. 
tenant  to  be  charged  and  not  the  lessor,  i.383 
exemptions  from  church  rate,  i.  382 
property  in  actual  possession  of  the  crown, 

i.  383 
places  of  public  worship,  pews,  exempt,  id, 
when  founder  of  church  exempt,  id. 
building  and  repairing  aisle  no  exemption,  i<f. 
rectory,  how  far  exempt,  id, 
impropriator  of,  how  far,  id. 


774 


INDEK. 


CHURCH— (continued.) 

inhabitants  of  a  chapelrv,  v^lien,  id, 
hall  of  a  corapantr,  liabfe  for,  i.  384  ^ 
building  occupied  bv  a  Missionary  Society, id, 
'  stall  in  a  maiiet  when  not,  id. 
lessee  of  market  according  to  produce  of  tolls, 

id, 
canals  are  rateable  to,  id, 
so  of  railways,  id, 
liability  of  a  Canal  Company,  and  opinions 

thereon,  id. 
manner  of  laying  the  assessment,  i.  384a 
form  of  assessment,  i.  385 
appeal  against,  id, 

notice  otappeal  to  whom  to  be  giren,  i.  388d 
levying  assessment,  i.  385,  388d 
mandamus  for,  when  it  lies,  i.  386 
prohibitions  in  respect  of,  i.  386  to  388,  388c 
Quakers,  how  affected  b^  statute,  i.  388 
jurisdiction  of  ecclesiastical  courts,  as  to,  id, 
what  will  and  will  not  vitiate  a  rate*  id, 
objects  of  rate  must  be  proper,  i.  388a 
what  are  proper  objects  for,  i.  d88a 
sanction  of  vestry.  &c.  when  requisite,  id, 
rate  must  not  be  retrospective,  i.  3886 
though  may  be  under  Church  Building  Acts. 

i.388c 
suit  for  subtraction  of,  id, 
how  recoverable  by  statute,  i.  388d. 
whether  churchwardens  may  make*  if  pa- 
rishioners refuse,  i.  388d,  388i 
Braintree  case,  i.  388d  to  388o 
repairs  of  church  obligatory  on  parishioners, 

1.388/  • 
antiquity  of  obligation,  i.  388^ 
parish,  how  far  a  corporation  for,  id, 
rate  by  churchwardens  when  no  parishioners 

attend  vestry,  i.  388/i 
by  churchwaraens  alone,  where  parishioners 

refuse,  i.  388i 
by  churchwardens  and  minority  of  parishi- 
oners, i.  388^.    See  Addenda  to  vol.  i. 
power  of  spiritual  court  to  compel  church- 
wardens to  perform  duty  as  to  repairs  of 
church,  i.  388m 
rated  parishioners  competent  witnesses,  i. 

388o 
resistance  to,  illegal,  id, 
form  of  citation  in  suit  for,  iii.  260 
of  libel  thereon,  iii.  273 

CHURCH  OF  ENGLAND.    See  Church. 
constitution  of,  i.  396 
the  king  to  be  of,  i.  397 
his  oath  to  maintain  it,  id, 
penalty  of  derogating  from  the  churchi  id, 

CHURCH  IN  IRELAND. 

1.  Before  the  Union,  i.  415// 
early  history  of,  id. 
Pope  Adrian's  bull,  i.  415nim 
reformation  of,  id 

relapse  ioto  BomanV&mi  \.  4l5an,  415<mi, 
note 


CHURCH  IN  IRELAND-(«mtiniied.) 
2.  Since  the  Unions  i.  4\5pp 
churches  of  England  and  Ireland  united,  id, 
acts  of  parliament  afiectiog,  i.  415pp,  415^; 
Irish  Church  Temporalties  Bills,  i.  4\6qq 
archbishops  and  bishops,  t.  4l5rr 
rotation  of  Irish  representatiTe  bisbopi,  L 

415ft 
deans  and  chapters,  id. 
one  peculiar,  i.  415(e 
parochial  cicrey,  id, 
income  of  Irish  Church,  id, 

CHURCH  IN  SCOTLAND, 

1.  Before  the  Union,  i.  415xr 

2.  Since  the  Union,  i.  415ss 

act  establishing  Presbyteriaa  religiott  in,  id, 
universities  and  colleges  to  contioiie,  id, 
subjects  not  liable  to  any  oath  inconsistent 

with  said  church,  i.  415aaa 
queen's  successor  to  maintain  same,  id, 
to  be  observed  as  an  essential  part  in  any 

treaty  between  the  kingdoms,  i.  415m8| 

415ccc 
laws  inconsistent  with  articles  of  Union  to 

cease,  i.  415666 
establishment  of   Presbyterian  Church  of 

Scotland  confirmed  and  ratified,  L  415ecc 
episcopal  church  statutes  afiiwting  Episoopal 

Church  of  Scotland,  i.  415dd<l 
bishops  of  England  and  Ireland  ma?  permit 

Scotch  clergy  to  officiate  in  their  dioeeses, 

i.  415«ec 
letters,    commendatory,    before   permission 

granted,  id, 
provision  as  to  United  States,  i.  415/07 
penaltjr  for  allowing  to  officiate  without  per- 
mission, id. 
penalty  on  officiating  contrary  to  act,  id, 
proviso  as  to  deacons,  i.  415gg-^ 
admissions,  &e.  to  benefices  contrary  to  act 

void,  id. 
discipline  of  Episcopalian  Church,  id» 
primus  of,  i.  4l5kkk 

CHURCH  IN  THE  COLONIES, 

1.  General  principles  relating  to,  i.  USUI 
what  laws  British  subjects  cany  with  ibem 

to  the  colonies,  id, 
power  and  jurisdiction  of  colonial  bishops, 

i.  415mmm.    See  Addenda  to  vol.  i. 
appeal  from  decisions  of  Bi^op  of  Calcota 

lies  to  Archbishop  of  C&nterbury,  i.  415mu 

2.  Societiffar  Propagation  of  Gotpelin  Fortig* 

Parts,  i.  415nnn 
standing  orders  of  society,  id, 

3.  In  the  East  Indies,  i,  4l5qfq 
number  of  clergymen,  id, 

creation  of  first  bishopric  in  1814,  id* 
salaries  of  bishopi,  occ.  to  be  pttd  hj  ^ 

Company,  i.  4  l5iTr 
iurisdiction  and  fooctidnt  of»  id. 
WtATs  ^teut  to  grant*  M. 
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[lURCH  IN  THE  COLONIES— (cwiltniiftl.) 
warraDt  for  letters  patent,  how  to  be  signed, 

i.  415511 
pensious  to  bishops  and  archdeacons,  &c. 

i.  4l5s5i,  415((t 
residence  and  expense  of  visitation  to  be  de- 
frayed by  the  Uompany,  i.  i\5ttt 
bishop  of  Calcutta  may  admit  persons  to 

holy  orders,  id, 
provision  where  bishop  diet  dnrtog  voyage, 

or  within  six  months  after  his  arrival, 

i.  4]5u»tt 
bishoprics  of  Bombay  and  Madras  created, 

i.  415xjx 
enactments  respecting,  id, 
salaries  to  and  commencement  thereof,  id, 
passaee  money  to,  id, 
mrisdiction  and  limit  thereof,  id, 
Dishop  of  Calcutta  to  be  metropolitan,  i. 

letters  patent  appointing  Bishops  of  Madras 
and  Bombay,  id, 

pensions  to,  salary  in  case  of  death,  &c.  id. 

residence  of,  if  translated  to  Calcutta,  i. 
415tss 

consecration  of  person  under  degree  of  bishop 
residing  in  India  and  appointed  to  a  bi- 
shopric, id, 

provision  for  expenses  of  visitation,  id, 

salary  of  archdeacon  not  to  exceed  3000  sicca 
rupees,  id. 

Calcutta,  present  ecclesiastical  establishment 
of,  id. 

Island  of  Ceylon,  id. 

Cape  of  Good  Hope,i.  A\5aaaa 

The  Mauritios,  id, 

4.  In  Australia,  id, 

till  recently  under  diocese  of  Bishop  of  Cal- 
cutta, id, 
now  an  independent  bishopric,  id, 

5.  In  the  West  Indies,  i.  4 1 56666 

letters  patent  appointing  dioceses  of  Jamaica, 

Barbadoes,  occ.  id. 
salaries  of  bishops,  £cc.  id, 
number  of  ministers  and  amount  of  salaries, 

i.  4\5dddd 
provision  for  payment  of,  i.  415cerc 
annuities  to  bishops  retiring  after  ten  years,  id, 
number  of  clergymen  in,  i.  A\5eeee,    See 

Addenda  to  vol.  i. 

6.  In  the  Canadas,  i.  Aldffjf 
Boman  Church  in,  id, 

separation  and  re-union  of  the  Canadas, 

maintenance  of  a  Protestant  clergy  in,  under 

31  G.d,  c.31,i.415g;gg 
provisions  respecting,  id,  &c. 
royal  instructions  to  gorernor  of,  f.  4l5i/// 
clergy  of  Canada  not  entitled  to  tithes,  i. 

415mmmm 
sale  of  clergy  reserves,  id, 
re]^rt  of  House  of  Commoat  as  to»  i*  41 60000 
opinion  of judgeautocleriy  referratf  4159999 


CHURCH  IN  THE  C0L0NIE9-(omtintt«d.) 
clergy  reserves  may  be  sold,  i.  41  Srrrr 
enactments  respecting,  i.  4l5rrrr  to  415ot;t;i; 
clergy  in,  incomes,  &c.  i*  415vvv« 

7.  New  Bishoprics  in  eon  temptation,  i.  4 1  Sjfj^yy 

CHURCH  OF  ENGLAND  IN  FOREIGN 
DOMINIONS. 

1.  Amtrican  subjects  seek  Anglican  oMnation, 

i.  A\5aaaaa 
how  enabled  to  obtain  it,  id. 
Bishop  of  London,  &c.  may  admit  aliens  to 

order  of  deacon,  &c.  id, 
persons  so  ordained  not  to  exercise  bffice  in 

king's  dominions,  id, 
certificate  of  confirmation,  i.  415eeece 

2.  In  Jerusalem  and  other  countries,  id* 
Kins  of  Prussia's  mission  hereon,  id* 
funds  for  bishopric,  id* 

nomination,  title,  &c.  of,  at  Jeru^em,  id, 
college  at  Jerusalem  to  receive  Droses,  &c. 

1.  AlSddddd 
German  congregations  and  clergy,  id, 
confession  of  Augsburg,  id, 
rite  of  confirmation,  id, 
licence  to  Archbishops  of  Canterbniy,  &c« 

to  consecrate  foreign  bishops,  i.  416ofiite 
jurisdiction  of  foreign  bishops,  id* 
licence  from  crown  previous  to  eooMeration, 

id, 
restriction  on  their  power  in  England,  id, 
certificate  of  archbishop,  id, 
form  of  licence  for  confirmation,  id* 
consecration   of  Bishop   of  Jenifalem,  i. 

limit  of  his  jurisdiction,  id. 

3.  Churches  and  chapels  attached  to  eontuUhips, 

provision  for  support  of,  id. 

consuls  may  aavance  sum  equal  to  amount 

subscribed,  id. 
to  transmit  accounts  of  money  raised,  id. 
may  advance  money  for  erecting  churches, 

kc.l4\5hhhhh 
annual  accounts  thereof  to  be  transmitted  to 

the  secretary  of  state,  id, 
king's  consent  to  be  obtained,  id, 
proviso  as  to  actual  disbursement  of  money 

by  consul,  i.  415ittit 
salaries  to  chaplains  limited,  id. 

meetings  of  subscribers  regulated,  id* 
general  meetings  may  establish  ruleo,  &c. 

i.  iiSkkkkk 
king's  approval  thereof,  id, 
approval  to  be  recorded  in  consurs  ofiSce,  id* 

CHURCH  BUILDING  ACTS  AND  COM- 
MISSION ERS,  i.  415//m 
augmentation  of  benefices  under, !.  184r 

CHURCHING  OF  WOMEN, 
woneo  to  be  veiled,  \*  818 
fee  for,  i.  310 
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CHURCHWARDENS.    SwVestry. 

1.  Offictof,  i.398 
origin  of  office,  id, 
natare  of,  i.  399 

how  far  they  have  the  custody  of  the  church, 
id, 

2.  Who  exempt  from  urving^  id, 
peers  and  members  of  parliament,  id, 
clergyman,  id, 

attomies,  id, 
apothecaries,  i.  d99a 
other  exemptions,  id.,  400 

3.  Chooting  ehnrchwardeiit,  1,401 
time  of  choosing,  id. 

by  whom,  id. 

no  quo  warranto  as  to  office  of,  id, 

validity  of  election,  how  tried,  id, 

not  to  serve  twice,  id. 

mode  of  election,  id, 

election  by  custom,  i.  402 

4.  lUfiual  of  to  act,  i.  403 
refusing  to  take  oath,  id, 
oath,  form  of,  i.  404 

5.  Refusing  to  admit, 

mandamus  lies  to  ecclesiastical  judge  to  ten- 
der oath  to,  i.  405 

6.  Return  to  mandamus, 

on  refusal  to  admit,  i.  408 
what  may  be  returned,  id, 

7f  Contracti  and  leatet  by,  i.  408a 

churchwanl^ns  how  far  a  corporation,  id, 

contracts  by,  i.  4086 

leases  by,  id. 

covenants  by,  when  not  binding  on  suc- 
cessors, i.  408c 

cannot  appoint  an  attorney,  id. 

or  sue  for  a  legacy,  id, 

release  by  one,  no  bar  to  action  of  the  other, 
trf. 

power  of,  under  Church  Building  Acts,  id. 

may  sue  for  and  recover  pew  rents,  id, 

presentments  by,  i.  40Qd 

duty  of,  as  overseers  of  the  poor,  i.  409 

continuance  of,  in  office,  i.  410 

8t  Accounts  of,  i.  411 
time  of  accounting,  id. 
account,  when  settled  final,  i.  412 
power  of  spiritual  court  as  to,  i.  413 
mspection  of  accounts,  and  by  whom,  id, 
mandamus  lies  to  inspect,  on  refusal,  id, 

9.  Actions  by, 

cannot  bring  after  office  expired,  id, 
successors  of,  must  bring,  i.  41S 
relief  by,  in  equity,  i.  414 

10.  Proceedings  against. 

protection  of,  in  due  execution  of  office,  i.  415 
double  costs  to,  and  ceriificate  to  obtain,  id. 
priminal  proceedings  against,  when  justified, 

i.  415 
indictment  against,  for  extortion,  i.  414 

1 1.  Under  Church  Building  Acl»,  \,  4l5c 
eaactmenls  Tes]^v\tk\^i  id« 


CHURCHWARDENS— (wii£4iiuf«f.) 

to  act  in  parishes  where  additional  cha 

built,  i.  41&i 
appointment  of,  i.  415<i 
form  of  citation  in  suit  by,  iii.  260 
form  of  libel  thereon,  iii.  273 

CHURCHYARD, 

origin  thereof,  i.  344 

who  to  repair  fence  of,  i.  346 

property  in  trees  growing  in,  i.  347 

way  through  by  prescription,  i.  349 

door  into,  facility  for,  id, 

building  upon,  id. 

boundary  of,  triable  in  temporal  Courts,  i.  2 

CISTERTIANS, 

an  order  of  monks,  ii.  518 

CITATION.    See  Practice, 
what,  iii.  187,  191,245 
contents  of,  iii.  245 
to  a  company,  iii.  246 
effect  of  misnomer  in,  iiu  246 
by  whom  to  be  executed,  iii.  247  lo  249 
distinction  between,  and  personal  tenri 

iii.  249 
citing  out  of  the  diocese,  id, 
statute  of  citations,  iii.  250 
return  of  citation  under  old  law,  iii.  258 
modern  practice  as  to,  iii.  259 
form  of,  m  suit  for  perturbation  of  a  pew, 
the  like  in  suit  by  churchwardens  agai 

parishioners,  iii.  260 

CITIES, 

so  denominated  from  the  bishop's  sees  tbei 
in,  i.  2766 

CIVIL  LAW, 

the  constituent  parts  of.  Preface  of  Autb^ 

p.  xi. 
kept  alive  in  Ecclesiastical  Courts,  Prda 
of  b!ditor 

CLANDESTINE  MARRIAGE, 
how  far  void,  ii.  474 

CLERGY,  BENEFIT  OF, 
its  origin,  i.  185 

now  abolished  by  7  &  8  Geo.  4,  c.  27  &2 
i.  189 

CLERGYMEN.    See  Privileges  and  Retrain 
of  Clergy. 

not  bound  to  serve  in  a  temporal  offic 

iii.  342 
not  restrained  from  serving  in  one,  id, 
not  obliged  to  serve  in  war,  iii.  345 
not  bound  to  appear  at  torn  or  court  leet, » 
privileged  from  arreu  while  attending  divii 

service,  iii.  315,  350 
penalty  on  laying  violent  hands  on  aclerl 

iii.  347 
might  have  had  benefit  of  clergy  more  ib 

once,  iii.  348 
^tKnv^tfid  from  serving  on  juries,  tif. 
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CLERG  YM  EN— (eontintitc/.) 

spiritual  possessions  of,  protected  from  dis- 
tresses, iii.  349,  351 
how  far  liable  to  taxes,  &c.  iii.  349,  353 
appaiel  of,  regulated  by  caooD,  iii.  354 
restrained  from  drunkenness,  iii.  356 
recreations  of,  iii.  357 
farming  and  trafficking  of,  iii.  265 
nay  be  deprived  for  incontinencj,  ii.  405 
formerly  prohibited  to  marry,  ii.  452 
punishment  of,  for  unduly  celebrating  mar- 
riage, ii.  438,  439 
duty  of,  to  ascertain  age  of  parties,  ii.  439 
the  like  as  to  their  consanguinity,  ii.  445 

CLERK  OF  THE  PARISH, iii.  82.   See  Paruh 
Clerk  ;  and  Addenda  to  vol.  iii. 

CLOCK, 

in  the  church,  i.  374 

CLUNIACKS.    See  Monatteriet, 
an  order  of  nuns,  ii.  521 

COADJUTORS, 

to  bishops,  their  office  and  dignity,  i.  249 
to  incumbents,  i.  429 
Bingham's  remark  on  it,  id, 

CODICIL,  iv.  137, 612.    See  Wilit. 

C(EMETERY, 

whence  so  called,  i.  344.    See  Addenda  to 
Burial, 

COLLATION, 

to  a  benefice,  what,  i.  164 
distinction  between,  and  institution,  i.  164, 
170 

COLLEGES  AND  UNIVERSITIES, 

1.  History  of,  and  their  ehartert,  i.  431  to  433 
arrangement  of  subject,  i.  431 
distinction  between  college  and  university, 

i.  431,  notes  (n)  and  (x;;  4316,  note  (x); 

431e,  note  (g) 
list  of  works  to  be  consulted,  i.  431,  note  (y) 
origin  of  Oxford  and  Cambridge  University, 

1.  4316 
clerical  education  formerly  confined  to  cathe- 
drals, &c.  i.  431c 
Walter  de  Mertons,  the  first  founder  of, 

i.  431d 
colleges  before  and  since  the  Reformation^ 

i.  43U 
relation  of  colleges  to  universities,  id, 
important  distinctions  between,  i.  431«  and 

note  (ft) 
colleges,  before  the  Reformation,  spiritual 

corporations,  i.  431/ 
since  then  are  lay  corporations,  i.  431/,  and 

note  (p) 
Christ  ChurchOxford,  a  spiritual  body,  i.431/ 
provisions  of  3  £c  4  Vict.  c.  113,  respecting 

new  canonries,  &c.  id, 
charters  granted  to  universities  confirmed  by 

sUtute,  i.  341g 

2.  Jurisdiction  of  Universitjf  Court,  i.  433 
where  one  of  the  parties  is  a  member  of  the 

university,  I  434 

VOL.  IV. 


COLLEGES,  Uc-^amlinuod.) 

claim  of  conusance  by,  i.  434,  436 
jurisdiction  of,  in  criminal  matters,  i.  436a 

3.  Government  of  and  visitor,  i.  438 
extendeth  not  to  freehold,  i.  438 
limitation  of  jurisdiction,  i.  439 

in  matters  concerning  the  whole  body,  i.  439a 
mav  make  decrees  and  ordinances,  id, 
college,  how  far  bound  by  acts  of  agent, 

L439 
majority  to  bind  the  lesser  part,  id, 
none  Vo  be  fellow  of  two  coUegis  at  once, 

i.  439a 
visitor  in,  on  charitable  foundations,  id, 

4.  Crown  a  visitoi', 

functions  exercised  by  chancellori  &c.  i, 

4396,  439ci 
periods  of  visiting,  i.  4396 
appointment  of  visitor,  i.  439c 
whether  the  Queen's  Court  may  interfere 

where  a  visitor  is  specially  appointed,  i. 

440 
cases  of  interference  by  mandamus,  &c.  to 

compel  visitor  to  act,  i.  557 

5.  Mandamus  to  restore  to  academical  degrees, 

i.446 
diflference  between  a  privileged  jurisdiction 
and  a  visitor,  i.  449 

6.  Mandamus  ouashed,  (College)  i.  455 
mandamus  lies  to  compel  warden  of  college 

to  affix  common  seal  of  college,  i.  455 
nature  of  the  writ  of  mandamus,  i.  4586 
requisites  to  ground  application  for,  id, 
return  of  visitor  by  affidavit,  id, 

7.  Court  of  Equity  will  interfere  to  see  a  trust 

of  a  college  executed,  id. 
collegiate  body  compellable  to  execute  a  trust 

as  a  private  person,  i.  459 
subsequent  donation  may  be  put  under  same 

power  as  founder's,  i.  4596 
ongin  and  nature  of  visitorial  power,  i.  459cl 
visitor  can  judge  only  by  the  statutes,  i.  459e 
cannot  give  a  remedy  on  the  trust,  i.  459/ 
relief  must  be  in  the  Queen's  Courts  of  general 

jurisdiction,  i.  459g 
visitorial  power,  how  far  to  be  supported, 

\,459h 
visitor  must  pursue  his  power,  otherwise  he 

will  be  pronibited,  i.  461 
case  where  a  person  to  be  visited  happens 

also  to  be  visitor,  i.  463 

8.  Who  is  visitor,  determinable  by  the  Q^een*s 

Courts,  id, 

9.  Archhithop^s  general  power  of  visitation,  i,47S 

10.  Colleges,  how  far  affected  hy  Statute  of 

Mortmain,  i.  482 
college  leases,  id. 
commissions  of  pious  uses,  i.  483 

11.  Elections  in  colleges,  id. 
mode  of,  i.  484 

dispat«  in,  to  be  tried  in  Queen's  Courts^  id. 
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COLLEGES,  liC-^eontlnuedJ) 
who  to  concur  \u,  i.  484 
bribery  at,  id, 

12.  Founder*i  kin,  preference  given  to,  u  486 
principle  of,  derived  from  canon  law,  i.  490 
preference  in  particular  places,  id. 
opinion  of  Lord  Stowell  thereon,  id. 

13.  SvbtcrifHian  to  Thirty*nin$  ArtieUt,  i.  490a 
who  to  aabscribe  to,  id. 

14.  Universities,  their  privileges  as  to  prayer 
and  printing,  i.  493 

common  prayer  may  be  nsed  in  Latin,  id. 

as  to  common  prayer  before  sermons  or  lec- 
tures, id. 

divine  service  in  general,  i.  494 

the  holy  communion,  id. 

surplices  and  hoods  to  be  worn  on  solemn 
clays,  id. 

oath  to  be  taken  on  admission  to  decrees 
in,  td. 

stamp  duty  thereon,  i.  495 

copies  of  all  books  printed  to  be  delivered 
to,  id.  (6  &  7  Will.  4,  c.  110.) 

privileges  of,  as  to  printing,  id, 

15*  Am  to  popish  livings,  non'residence,  i^e, 
1.502 

universities  to  present  to,  id, 

Roman  Catholic  Relief  Act,  i.  503 

not  to  extend  to  offices,  &c.  of  Established 
Church,  &c.  id. 

granting  licences  to  preach,  id. 

title  for  orders,  id. 

what  degrees  are  requisite  for  plurality,  i.  504 

who  exempt  from  penalties  for  non-residence, 
id. 

privileges  for  temporary  non-residence,  id. 

colleges,  &c.  may  advance  money  to  provide 
fit  houses  for  beneBced  clergy,  id. 

provisions  of  29  Car.  2  extended  to  augmen- 
tations by  colleges,  id. 

colleges  empowered  to  raise  money  for  build- 
ing houses  of  residence,  i.  504a 

how  affected  by  statutes  relating  to  schools,  id, 

may  convey  lands  for  scites  for  schools,  id. 

benefices  annexed  to  headships  of  colleges 
may  be  sold,  i.  5046 

to  of  benefice  annexed  to  professorship  of 
divinity  in  Cambridge,  id, 

vniversities  may  substitute  declarations  for 
oaths,  i.  504e 

are  exempt  from  charity  commissioners,  id, 

first  fruits  and  tenths,  id. 

physicians  and  surgeons,  id, 

justices  of  the  peace  in,  id. 

members  of  parliament  of,  i.  506 

assixe  of  bread  in,  id. 

taverns  and  alehouses,  id. 

carriage  of  letters,  i.  511 

distillers  setting  up  trades  in,  id. 

soldiers  setting  up  trades  in,  i.  512 

persons  not  free  of  the  city  or  town  selling 
goods  therein,  id. 

exempted  from  puxN^^^xice^i.  513 

Stage  pUya  uol  \o  >)e  ^ci^  iWtVa,  \d. 


COLLEGES,  kc—Ceontinuid.) 

exempted  from  serving  in  militia,  i.  514 
how  tar  exempted  from  land-tax,  id. 
duty  upon  houses  and  windows  in,  id. 
duty  on  offices  and  pensions,  i.  615 
liability  of,  to  repairs  of  highways,  &c.  id, 
augmentation  of  benefices  by,  i.  184^ 

COLONIES. 

church  in.    See  Church  in  Col(miu, 
wills  in.    See  WilU, 
marriages  in.    See  Marriage, 

COLTS, 

tithe  of,  iii.  680 

COMMANDMENTS, 

to  be  set  up  at  east  end  of  church,  i.  372. 
See  Church. 

COMMANDRIES, 

in  religious  houses  what,  ii.  528 

COMMEMORATIONS, 
what,  ii.  1 

COMMENDAM, 

what,  and  former  use  of,  n,  1 

restraints  of  coromendam,  ii.  2 

to  whom  granted,  id. 

duration  of,  ii.  3,  6 

benefice  vacated  by  acceptance  of  a  bi- 
shopric, ii.  3 

but  avoidence  prevented  b^  a  comnendam,t^ 

what  offices  granted  in,  ii.  4 

whether  bishop  may  have  a  commendam  in 
his  own  diocese,  id, 

how  far  incumbency  continued  by,  id, 

for  what  time,  ii.  6,  3 

how  far  king's  right  to  present  is  scrred 
thereby,  ii.  7 

resigning  of,  ii.  8 

now  abolished,  id, 

COMMISSARY.      See   ColUget  ;  Deans  and 
Chapters  ;   Visitation. 
who,  ii.  8 

COMMISSION   FOR   PIOUS    USES.    Set 
Charitable  Uses. 
manner  of  issuing  same,  i.  308 

COMMISSION  OF  REVIEW, 
when  granted,  i.  62,  63b 

COMMON  LAW, 

what,  Preface  of  Author,  xzx 

COMMON  PRAYER.    See  PubUc  Worship* 

COMMUNION.    See  Lard*s  Supper. 

COMMUNION  OF  THE  SICK.    SeeSiei. 

COMMUNION  TABLE.    See  Ckurdu 

COMMUTATION.    See  Pmaiice. 

COMMUTATION  OF  TTrHE.    BmfiA£ 
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COMPANY. 

citation  to,  in  Ecclesiastical  Courts,  iii.  246 

COMPULSORY, 

what,  ii.  191;  iii.  310 
form  of,  iii.  392 

CONDIDIT, 

form  of,  iii.  195 

CONDONATION, 

what  in  divorce  snits,  ii.  503^ 
should  be  pleaded,  ii.  503i,  503u 

CONFESSION, 
what,  ii.  9 

minister  not  to  reveal,  id. 
of  parties,  how  far  evidence,  iii.  324 

CONFIDENTIAL  COMMUNICATIONS,  iii. 
324 

CONFIRMATION, 
what,  ii.  9 

how  often  to  be  held,  ii.  9,  10 
at  what  age  children  to  be  brought,  ii.  10 
mioister'n  doty,  id, 
godfathers  and  godmothers  in,  id, 
alleriog  name  at,  ii.  11 
requisite  before  admission  to  holy  commu- 
nion, id. 

CONFORMITY.    See  Common  Prayer  Book; 
Piiblie  Worship, 

CONGE  D'ESLIRE, 
what,  i.  202;  ii.  11 

CONNIVANCE,  ii.  503(.    See  Divorce.    And 
Addenda  to  vol.  ii. 

CONSANGUINITY, 

prohibited  degrees  of  in  maniage,  ii.  441  to 
445 

CONSECRATION  OF  CHURCHES.     See 

Church, 

CONSISTORY  COURT, 
what,  ii.  12 
appeal  from,  id, 
jurisdiction  of,  iii.  183.    See  Practice* 

CONSOLIDATION  OF  CHURCHES.     See 

Union, 

CONSTITUTIONS  AND  CANONS, 
Appendix,  iv.  629  to  708 

CONSULTATION.    See  Prohibition. 
writ  of,  ii.  1 2 
use  of,  id. 

when  or  not  granted,  ii.  12  to  17 
distinction  between,  and  piohibition,  ii.  14 

CONVENTICLE.    See  Distenten. 

CONVOCATION, 
what,  ii.  18 
before  tbe  Conqtieft,  id. 


CONVOCATION— (contintitfd.) 

after  Conquest  till  reign  of  Edw.  1,  ii.  20 

from  Edw.  1  to  Hen.  8,  ii.  21 

Act  of  Submission  of  25  Hen.  8,  ii«  24 

election  of  members  of,  ii.  25 

number  of  members  of,  id, 

two  houses  of,  ii.  26 

privilege  of,  id, 

voting  by  proxy,  ii.  27 

their  general  power,  id 

temporalty,  not  bound  by,  id. 

nor  against  the  law  of  the  land,  ii«  28 

appeal  to  the  convocation,  id. 

continuance  of,  id, 

decline  of,  ii.  28  to  30a 

convocations  of  1661-3,  ii.  30 

remarks  on  their  cessation,  id, 

convocation  of  Queen  Anne's  time,  id. 

of  Geo.  1,  id, 

forms  of,  id. 

remarks  of  Speaker  Onslow  on,  ii.  30 

COPE, 

what,  ii.  30a 

CORODY, 

what,  ii.  30a 

CORSE  PRESENT,  ii.  568. 

COSTS, 

discretionary  in  ]adge,  iii.  838 

general  principles  as  to,  iii.  334 

proctor's  bill  referred  to  registrar,  iii.  333 

taxation  of,  iii.  335 

security  for,  id. 

appeals  in  respect  of,  iii.  336 

costs  in  appeal  cases,  id. 

in  matrimonial  suits,  ii.  505 ;  iii.  336 

in  criminal  suits,  iii.  337 

against  churchwardens,  id, 

in  interest  causes,  id, 

where  suit  in  form&  pauper b,  id, 

in  testamentary  causes,  id. 

monition  for,  iii.  339 

certificate  thereon,  iii.  340 

COUNCIL, 

different  kinds  of,  ii.  30a 

distinction  between  those  admitted  '  in  cor- 

pore  juris,'  and  those  rejected,  ii.  30c 
first  council  in  England,  ii.  306 
enumeration  of  general  councils,  ii.  300 
council  of  Trent,  ii.  30d 
its  heterodoxies,  id, 

provincial  and  legatine  constitutions  in  Eng- 
land, id, 

COUNTER  ALLEGATION, 
what,  iii.  190 

COURTS  ECCLESIASTICAL.    See  Practice. 
enumeration  of,  ii.  30^  to  3 1 
origin  and  jurisdiction  of  in  general,  ii.  31 
origin  thereof  in  particular,  id, 
first  conjoined  with  the  temporal,  ii.  32 
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COURTS,  ECCLESIASTICAL— (conlinued.) 
William  the  Conqueror's  Charter  of  Separa- 
tion, ii.  33 
papal  encroachments  after  the  Conqaest,  ii.  35 
opposed  by  the  Statutes  of  Provisors,  ii.  36 
abolished  by  Hen.  VIII.,  ii.  38 
the  king  declared  the  fountain  of  justice,  id, 
what  are  *'  causes  ecclesiastical,"  ii.  39 
appointment  of  officers  in,  ii.  41  to  47e 
courts  where  to  be  kept,  ii.  47« 
manner  of  proceeding  in,  ii.  48 
seal  of  office  of,  id. 
trial  of  temporal  incidents,  ii.  49 
when  jurisdiction  concurrent  with  law  courts, 

ii.  49 
no  jurisdiction  over  capital  offences,  ii.  50 
acts  of  felony  bow  pleadable,  id, 
temporal  courts  to  give  effect  to  sentence 

or,  id, 
damages  not  recoverable  in,  ii.  51 
execution  of  sentence,  id, 
general  superintendency  of  the  common  law, 
over,  id, 

COURTS  IN  THE  CHURCH  OR  CHURCH- 
YARD.   See  Church, 

CRUELTY.  See  Divorce. 

what  conduct  constitutes  it,  ii.  503d 
what  words  amount  to,  ii.  603^ 
relative  cruelty,  ii.  503h 
condonation  and  revival  of,  id. 

CURATES, 

who  are,  ii.  54 

ambiguous  signification  of  word,  id. 

1 .  Different  kinds  of,  ii.  64 

origin  of,  in  chapels  of  ease,  ii.  55 

2.  Ofperpehial  curacies,  id. 
origin  thereof,  ii.  556 

is  not  an  ecclesiastical  benefice,  ii.  55 
land  annexed  to  perpetual  curacy  cannot  be 

leased  to  bind  successor,  ii.  55r 
unless  with  consent  of  ordinary  or  patron,  id. 

3.  Appointment  of  cura1es,i\,  55f 

form  of  appointment  of  an  assistant  curate,  id. 
to  a  chapel  of  ease  or  perpetual  curacy,  ii.  58 
who  entitled  to  nominate  such  curate,  ii.  57 
appointment  of  to  prevent  lapse,  ii.  58 

4.  Whether  mandamus  lies  to  admit  or  restore,  id. 
case  of  chapelry  at  Caltoo,  ii.  59 

Lord  Mansfield's  decision  thereon,  id. 
authority  of  this  case  shaken,  ii.  61 
mandamus  when  granted,  id, 

5.  Licence  of,  id, 

canon  not  violated  hy  stranger  preaching  on 

a  particular  occasion,  id. 
requisites  to  obtain  licence,  ii.  62 
roust  produce  his  nomination,  id, 
must  be  in  holy  orders,  id. 
and  produce  testimonials,  ii.  63 
oaths  of  allegiance  and  supremacy,  id. 
subscription  of  articles,  id.    See  Addenda  to 

Vocation,  voV'iv. 


CURATES -(co»/iMu^r/.) 

6.  Requisites  after  licence  obtained,  ii.  64 
oath  of  obedience,  id, 

must  declare  his  assent  to  Book  of  Conmon 

Prayer,  ii.  66 
the  like  to  the  Thirty-nine  Articles,  id. 
to  take  oaths  of  allegiance,  &c.  ii.  67 
penalty  on  neglect,  id. 
when  may  serve  more  than  one  church  or 

chapel  in  one  day,  id. 

7.  Salary  of,  and  how  recoverable,  ii.  67,  68 
where  to  be  sued  for,  ii.  69 

case  of  Marty n  v.  Hind,  id. 
observations  of  Bishop  Horsley  thereoo,  ii.  72 
statute  57  Geo.  3,  c.  99,  and  decisioos  there- 
on at  common  law,  ii.  74 
that  act  repealed  by  I  &  2  Vict  c  106,  id. 

8.  Residence  of,  and  how  enforced,  id.     See 

Residence. 

9.  How  removeable,  id. 

curates  licensed  and  unlicensed,  ii.  75 
enactment  of  1  &  2  Vict  c.  106,  ii.  76 
augmented  and  perpetual  curacies,  id. 
purport  of  its  provisions  as  to  curates,  t^. 
See  Addetida  to  Vacation,  vol.  iv. 

DALMATICA, 

one  of  sacerdotal  vestments,  ii.  78 

DAMAGES. 

not  recoverable  in  Ecclesiastical  Courts,  iu 
51 

DARREIN  PRESENTMENT.  See  JdwvKm. 
assize  of,  ii.  78 
when  it  lies,  id. 

DEANS  AND  CHAPTERS. 

1,  O/rfMni,  ii.  79to87 
several  kinds  of,  ii.  79 
original  institution  of,  ii.  80 
caUiedral  dean,  id, 

how  appointed,  ii.  82 

deanery  held  in  commendaro,  id, 

deanery,  a  sinecure,  id. 

need  not  subscribe  to  the  Tbirty-nioe  Arti- 
cles, id. 

though  oaths,  &c.  the  same  as  other  eccle- 
siastical offices,  ii.  83 

whether  a  lay  office,  id, 

is  a  dignity,  ii.  84 

bonds  given  to,  id. 

possessions  of,  ii.  85 

dean  to  visit  the  chapter,  ii.  86 

may  make  a  deputy,  id, 

residence  of,  id, 

ecclesiastical  duty  of,  id, 

profits  of  during  vacation,  id. 

2.  Of  chapters,  ii.  87,  88 
chapter  what,  ii.  87 
antiquity  of,  ii.  id, 
chapter  without  a  dean,  id. 

in  tome  places  two  chapters,  itf. 
capacity  of,  to  take  or  porehaMb  id. 
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DEANS  AND  CHAPTERS -(continutd.) 

3.  Of  the  members  of  the  chapter  in  their  sole 

capacity,  ii.  88  to  93 
difference  between  prebend  and  prebendary, 

11*  88 
prebendary  whence  so  calledi  id* 
prebend  what,  id. 
canoory  what,  id. 
prebendaries  are  of  two  kinds,  id, 
prebendary  how  appointed,  id, 
who  the  patron  of,  id. 

none  to  have  two  prebends  in  one  churcb,  id, 
prebendary  when  voided,  ii.  89,  90 
whether  prebend  is  a  lay  fee,  ii.  90 
separate  possessions  of,  id. 
quare  impedit  to  be  brought  in  county  where 

cathedral  is,  id. 
how  chargeable  to  land  tax,  ii.  91 
prebend  is  a  sinecure,  id. 
exempted  from  operation  of  statute  against 

pluralities,  id. 
seed  not  subscribe  to  Thirty-ntoe  Articles,  id, 
residence  of  prebendaries,  id. 
times  of  preaching  of,  id. 
profits  of,  during  vacation,  ii.92 
liability  of,  to  dilapidations,  id. 

4.  Of  dean  and  chapter  as  a  body  aggregate, 

11 «  93 
dean  and  chapter  what,  ii.93 
how  incorporated,  id. 
their  dependence  on  bishop,  id, 
cannot  alter  usages,  ficc,  of  their  church,  id. 
their  jurisdiction,  ii.  93e 
making  of  statutes  by,  ii.94 
grants  made  to  them,  id. 
how  far  are  guardians  of  the  spiritualties,  id. 
piesentation  of  one  of  their  own  body  to  a 

benefice,  id. 
whether  surrender  of  their  lands  dissolves 

corporation,  id, 
deans  and  chapters  of  the  new  foundation. 

••     £\ef 

11.95 
their  local  sUtutes,  id, 
power  of  foundation  in  the  king,  id. 
statutes  of  cathedrals,  ii.  103 
election  of,  ii.  115 
mandamus  lies  to  fill  up  vacancy,  ii.  117a 

5.  Visitable  by  the  ordinary  and  metropolitan, 

ii.93 
cathedrals  visitable  by  the  ordinary,  id. 
articles  of  inquiry  exhibited  b;^,  ii.  93d.  See 

also  Appendix  for  Injunctions  issued  to 

Deans  and  Chapters  at  a  Metropoliiical 

Visitation. 

6.  Of  deans  of  peculiars,  ii.  118 
deans  without  jurisdiction,  id. 
without  a  chapter,  id. 

dean  of  Battle,  id. 
dean  of  the  Aiches,  id. 
dean  of  St.  Martin's,  ii.  119 
profits  during  vacation,  id, 

7.  OfruraldMus,id. 
antiquity  of  office  of,  id. 
apportioDiDg  district  of,  id. 


DEANS  AND  CHAPTERS-(contititied  ) 
appointment  of,  ii.  120 
their  oath  of  office,  id, 
holding  rural  chapters  by,  ii.  121 
attendance  of  at  bishop's  visitation,  ii.  123 
judicial  authority  of,  id. 
office  of,  distinguished  from  that  of  arch- 
deacon, ii.  124 
continuance  of,  in  office,  id. 
their  disuse,  ii.  125 

8.  Change  as  to,  effected  by  3  S(  4  Viet.  c.l\3 
provisions  respecting,  ii.  125  to  125s 
members  of  chapters  to  be  deans  and  canons, 

id. 
number  of  canons,  id. 
residence  of  deans  and  canons,  id. 
certain  canonries  suspended,  ii.  125a 
proviso  respecting  suspension  of  canonries, 

ii.  125e 
power  to  remove  suspension,  ii.  125d 
non-residentiary  deaneries  suppressed,  id. 
nou'resideotiary  prebends,  &c.,  not  to  give 

right  to  any  endowment,  id, 
foundation  of  honorary  canonries,  ii.  125« 
deans,  &c.,  when  to  be  appointed  by  her 

majesty,  id, 
when  by  bishoos,  id, 
qualification  or  deans,  &c.  ii.  \25f 
repeal  of  statutes  and  customs  for  appro- 
priating separate  estates,  id. 
new  archdeaconries  and  rural  deans  may  be 

formed,  ii.  I25g 
provision  for  archdeacons,  ii.  125A,  125/ 
separate  patronage  of  chapters  vested  in 

bishop,  ii.  1 25ft 
spiritual  person  not  to  sell  right  to  patronage, 

ii.l25if 
exercise  of  patronage  of  chapters,  id. 
minor  canons  to  be  appointed  by  the  chapter, 

ii.  125/ 
number  and  salary  of,  id. 
not  to  hold  any  benefice  beyond  six  miles,  id, 
alterations  in  statutes,  id, 
suppression  of  sinecure  rectories,  ii.  125m 
profits  of  suspended  canonries  Tested  in  com- 
missioners, id. 
separate  estates  of  deaneries,  ficc,  vested  in 

commissioners,  ii.  125n 
estates  of  non-residentiary  nrebends,  Bee,, 

vested  in  commissioners,  id. 
proviso  respecting  separate  estates,  ii.  125o 
commissioners  may  contribute  to  fabric  fund, 

id. 
endowments  of  suppressed  sinecure  rectories 

vested  in  commissioners,  id. 
the  like  as  to  newly-endowed  archdeacon- 
ries, ii.l25p 
commissioners*  power  toenforce  payments,  id. 
appropriation  ot  residence  houses,  id, 
treasurer  of  Queen  Anne*s  bounty  to  tccount, 

ii.  1259 
proceeds  of  certain  prebends,  how  to  be  ap- 
plied, ii.  125r 
augmentation  of  smaller  dignities,  ii.  125< 
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DEANS  AND  CHAPT£RS-(e0ntinii<il.) 

application  of  revenues  at  dispoial  of  com- 
missioners, ii.  126j 

benefices  annexed  to  heads  of  colleges  may 
beBold,u.l25r 

sinecure  preferments  may  be  anneied  to 
benefices,  &c.  ii.  125tt 

dividing  or  consolidating  benefices,  id» 

performance  of  spiritual  duties  in  ill-endowed 
parishes,  id, 

income  of  benefices  belonging  to  one  patron 
may  be  apportioned,  id, 

saving  of  eiisting  interests,  ii.  125o 

▼al  nation  of  ecclesiastical  revenues  to  be 
amended,  id. 

construction  of  term  "  canon"  and  *'  minor 
canon,"  ii.  125i0 

catalogue  of  canonries,  id, 

deans  need  not  bold  prebends,  id, 

honorary  canons,  ii.  i25x 

cathedrals  in  which  founded,  id, 

honorarv  preferments  may  be  held  with  two 
benefices,  id, 

and  shall  not  be  subject  to  lapse,  id, 

minor  eanons,  id. 

amendments  of  law  respecting*  id, 

constitution  of  a  chapter,  ii.  I25y 

majority  of  members  to  constitute  one,  id. 

archdeaconries  may  be  endowed  vrith  bene- 
fices, id. 

provision  as  to  archdeacons  holding  two  be- 
nefices extended  to  peculiars,  id. 

first-fruits  and  tenths  of  vacated  prebends,  &c. 
ii.  125i 

tale,  &c.,  of  advowsons  extended  to  all  cor- 
porations sole,  id. 

augmentation  of  benefices.  See  Benefices^ 
Augmentation  of. 

residence  houses  of,  ii.  125f ;  iii.  539,  &c. 

consent  of  patrons,  how  to  be  given,  ii.l25s 

DECREE.     See  Practice. 

distinction  between,  and  citation,  iii.  192 
form  of,  in  a  testamentary  cause,  iii.  192, 199 
form  of,  to  see  proceedings,  iii.  198 
viis  et  roodis,  iii.  200 

DECREES, 

what,  Preface  of  Author,  xx 

DKCRETALS, 

what.  Preface  of  Author,  xx 

DEFAMATION, 

may  be  by  words,  or  in  writing,  ii.  126 
distinctions  arising  therefrom,  tof. 
cognizable  in  Ecclesiastical  Courts,  id. 
not  for  matters  merely  temporal,  ii.  127 
nor  for  matters  spiritual  mixed  with  tempo- 
ral, ii.  128 
for  spiritual  matters  only,  ii.  129 
what  constitutes  defamation,  id. 
nature  of  the  words  spoken,  ii.  131 
may  be  by  periphrasis,  id. 
when  action  at  law  lies  for  mattert  merely 

spiritual,  id. 
words  spolLen  ot  n  c\«r^;;)piMXi,)^.\^^ 


DEFAMATION->(e(m(tfiti«d.) 

words  spoken  in  London,  ii.  134 

matters  given  in  evidence,  ii.  136 

what  evidence  required,  id. 

limitation  of  suit,  id, 

when  defendant  may  justify,  ii.  137 

mutual  defamations,  td. 

husband  cannot  release  wife's  suit,  iuldl 

though  he  may  the  costs,  id, 

sentence  and  execution  for,  id, 

nature  of  suit  for,  ii.  139 

DEGRADATION, 
what,  iu  139 

form  and  manner  thereof,  id. 
effect  of,  deprivation  of  holy  orders,  iL  1 
140 

DELEGATES,  COURT  OF, 

how  formerly  constituted,  ii.  140 

Court  of,  now  abolished,  ii.  141.  Set  A^ 

DEPRIVATION. 

an  ecclesiastical  censure,  ii.  141 

proceedings  in,  id, 

causes  of,  allowed  by  common  law  or 

statute,  id. 
the  like  by  canon  law,  ii.  141e  . 

sentence  of,  may  be  pronounced  by  the  Df 

of  Arches,  iu  146 
causes  which  justify  deprivation,  id, 
reported  cases  of,  ii.  146a 
suspension  and  deprivation,  iL  146e.    S 

also  Vititation, 

DILAPIDATIONS.    See  WasU. 

is  a  cause  of  deprivation,  ii.  1416,  152 
reparations  enforced,  ii.  146a 
accidents  from  fire  no  excuse,  id, 
report  of  ecclesiastical  commisstooers  i 

specting,  id. 
what  are  dilapidations,  ii.  146c,  152 
cutting  trees  and  digging  mines,  &t*.  ii.  14 
injunction  to  restrain,  id. 
prohibition  to  restrain  bishop  from  comm 

iog,  id, 
how  to  be  estimated,  ii.  146,  147 
constitutions  and  statutes  respecting,  ii.  1* 
ministers  to  repair,  &c.  ii.  148, 149 
payment  of  allowed  before  legacies,  ii«  )4i 
when  before  debts,  id. 
inquisition  resoecting,  ii.  150 
form  of  proceeain^  therein,  ii.  150, 151 
composition  for,  ii.  151 
fraudulent  alienations  to  defeat  claim  for,  i 
proceedings  against  executors  or  admioi 

trators,  ii.  152,  153a 
how  to  be  proceeded  for,  ii.  153 
against  sequestrator  and  incumbent,  id, 
action  for  at  common  law,  ii.  153a 
liability  of  executor  for,  it.  153a,  153A 

f>erpetual  curates,  when  liable  for,  ii.  153, 1' 
ast  incumbent  or  his  executors  liable  fo 

ii.  154 
sum  recovered  to  be  expended  in  rtptin,ii 
within  what  time,  id, 
%\AUitorY  provisioni  mpeetisg*  iL  154 1>  ^^ 
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IMISSORY  LETTERS.    See  OrdiMtiM, 

lOCESE. 
what,  u.  157 

boundaries  thereof,  ii.  157  a    ^ 
jaiiBdictioD,  city  not  incladed  in,  ii.  158 
when    one   bisnop    may  perform    duty  in 

another's  diocese,  ii.  158 
clerk  in  two  dioceses  may  be  punished  in 

both,  ii.  158.    SeeChurch  in  CoUmiei  and 

in  Foreign  Dominiont, 

USSENTERS.    See  Popery;  J§wt ;  Marriage  ; 
Register, 

1.  LawM  against,  before  Act  of   Toleration, 

ii.  166—184 
canons  respecting,  ii.  166 
not  resorting  to  Church,  ii.  168  to  170 
penalty  thereon,  ii.  169 
enforcement  thereof,  id, 
actions  against,  ii.  170 
frequenting  conventicles,  ii.  170  to  177 
concerning  the  sacrament,  ii.  177 
prosecutions  against   corporations    for  not 

having  taken,  it.  177  to  180 
disabilities  aiising  therefrom,  ii.  178 
sending  children  of,  beyond  sea,  ii.  180 
respecting  Quakers  in  particular,  ii.  181 
against  Anabaptists,  ii.  183 

2.  How  far  mitigated  by  Act  of  Toleration,  S^c, 

ii.  184 
enactments  of  1  Will.  &  Mar.  c.  18,  ii. 

184  to  188 
construction  thereof,  ii.  188 
who  within  act,  ii.  188, 189 
mandamus  to  admit  or  restore  dissenting 

teachers,  ii.  192 
respecting  Quakers,  ii.  197 
Moravians,  id. 
professed  churchmen  reiorting  to  meetings, 

ii.  201 
public  officers  attending,    with   ensign  of 

office,  id. 
of  exemption  of,  from  serving  corporate  offices, 

ii.  206  to  220 
enactments  of  52  Geo.  3,  c.  155,  ii.  220  to 

220« 
ministers  of  Church  of  England  not  affected 

by,  u.  2200 
ecclesiastical  law  how  affected  by,  ii.  220/ 

DISPENSATION. 

by  Pope  abolished,  ii.  158 

transferred  to  Archbishop  of  Canterbury, 

ii.  159 
how  to  be  granted,  id. 

when  to  be  confirmed  by  the  king,  ii.  159,  160 
fee  thereon,  ii.  160,  162 
archbishop  when  restrained  from  granting, 

ii.  163 
royal  dispensations,  ii.  164 
customable  dispensations,  ii.  165 
archbishop's  power  of  conferring  degrees,  id. 
bishop's  power  of  granting,  id. 
stamp  on,  ii.  166.    See  titles  Retldinee  and 

PturaHty, 


DISTRIBUTION,  iv.  526  to  613,     See  WiUt. 

DIVORCE, 

1.  Causes  of  ii.  499 

by  civil  and  canon  law,  id, 

2.  Are  of  two  kinds,  ii.  500 
a  vinculo  matrimonii,  id. 
a  mensk  et  thoro,  id, 
matrimonial  suits,  id, 

for  jactitation  of  marriage,  ii.  500a 
defence  thereto,  id, 
efiect  of  sentence  thereon,  ii.  500  h 
for  restitution  of  conjugal  rights,  id, 
when  court  will  interfere,  ii.  5000 
difference  between  this  suit  and  sail  for 
divorce  for  adultery,  ii.  500d 

3.  A  vinculo  matrimonii,  id, 
causes  for,  enumerated,  id. 

for  consanguinity  and  affinity,  ii.  501 
effect  of  suit  for  incest,  ii.  50U 
impuberty,  id. 

by  reason  of  a  former  marriage,  ii.50U,501^ 
divorce  of  English  marriage  by  t  foreign 

court,  ii.  501/ 
Scotch  divorce  of  English  marriage,  id, 
evidence  in  suits  for  nullity,  ii.  50 If 
nullity  by  reason  of  insanity,  ii.  501 A 
for  im potency  or  frigidity,  li.  501  ft 

fileadiog  to  such  soils,  ii.50W 
imitation  of  suit,  id, 

4.  A  thoro  et  mensd,  id, 
doctrine  on  divorces,  ii.  503 
Lord  Northampton's  case,  ii.  503a 
opinion  of  Cranraer,  id, 
divorces  by  act  of  parliament,  ii.  503^^ 
for  cruelty,  and  wnat  constitutes  it,  iU  503d 
what  words  amount  to,  ii.  503^ 
what  acts  constitute,  id. 
relative  cruelty,  ii.  503A 
desertion,  id, 

condonation  and  revival  of  cruelty,  id, 
should  be  pleaded,  ii.  503i 
husband's  liability  for  necess&rieiy  id. 
recrimination,  and  doctrine  of,  id. 
cruelty  against  husband,  and  adolteiy  against 

wife,  ii.  503^ 
desertion  and  separation,  503/ 
cruelty  and  adultery,  id, 
adultery,  and  evidence  to  establish  it,  id, 
suspicio  violenta  from  general  conduct,  503ni 
eviaence  from  particular  facts,  iL  602bi 
from  letters  of  adultress,  ii.  503p 
confession  of  adultreu,  ii.  503^ 
of  particeps  criminis,  id, 
of  the  pleadings  herein,  ii.  503r 
the  libel,  id. 

effects  of  verdicts  at  common  law,  ii.  503t 
what  pleadable  in  bar,  id. 
connivance  when,  ii.  503t 
condonation  when  not,  ii.  503tt 
recrimination  when,  td. 
solicitation  of  chastity,  ii.  503x 
to  what  time  act  of,  pleadable,  id, 
effect  of  foreign  divorce,  iL  GiOSy  ' 
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5.  Divorce  not  oil  eonfeuion  of  parties,  603y 

6.  What  deemed  a  eompefuatUni,  ii.  ^5. 

7.  Sentence  of,  id, 

8.  Co$ts  on,  id. 
Form  of  minutes  id  a  cause  of,  iii.  209.    See 

Practice, 

DIVINE  SERVICE.    See  Public  Wor$hip. 
DOCTORS'  COMMONS,  ii.  221 


DOMINICANS.    See  Monastery, 
an  order  of  friars,  ii.  522 

DONATIO  CAUSA  MORTIS, 
what,  ii.  221 

DONATIVE, 

what  so  termed,  ii.  222 

origin  of,  id, 

of  what  kind  of  benefices  or  dignities,  id» 

atamp  on,  223 

form  of,  id, 

efieci  of,  ii.  224 

how  far  donee  must  qualify,  id* 

is  within  the  statutes  of  simony  and  plu- 
rality, ii.  227 

no  lapse  for  want  of  nomination,  id, 

how  far  exempt  from  ordinary's  jurisdic- 
tion, id, 

bishop  visiting,  and  consequences,  ii.  228 

donatives  augmented  by  Queen  Anne's 
bounty,  ii.  229 

goes  to  the  heir  and  not  to  the  executor,  ii.  230 

how  far  of  temporal  cognizance,  id, 

how  extinguished,  ii.  231 

comprehended  under  term  benefice,  id. 


DOOR    IN 

Church, 


THE  CHURCHYARD.  See 


DOUBLE  QUARREL. 

improperly  so  called,  ii.  231 

what  80  termed,  id, 

proceedings  therein,  i.  159.    See  Benefice, 

DRUNKENNESS, 

by  the  canon  law,  ii.  232 

penalty  of  tippling  by  statute  law,  ii.  232, 

233 
no  excuse  for  commission  of  crime,  ii.  234, 

and  note 
limitation  of  suit  for,  ii.  234,  236 
by  persons  in  the  navy,  ii.  237 

DUMB  PERSONS, 

marriages  by,  ii.  450a 

DUPLEX  QUERELA, 
what,!.  159;  ii.  231 

EASTEU, 

to  be  regulated  according  to  new  style* 
ii.3M> 


ECCLESIASTICAL  COMMISSIONERS. 
statutes  appointing,  ii.  237 
for  what  purposes  appointed,  id, 
are  a  corporate  body,  id. 
number  of  conunissioners,  ii.  237  a 
to  be  members  of  Church  of  England  a 

Ireland,  id, 
five  to  be  a  quorum,  id, 
who  to  be  chairman,  ii.  237  b 
power  to  summon  witnesses,  &c.  id, 
officers  of,  and  salaries,  id, 
duty  of  commissioners,  id, 
object  of  appointment  of,  ii.  2376  to  237 1 
resolutions  respecting  grants  in  angmentati 

of  livings,  ii.  237i 
orders  in  council  respecting.  Appendix, 

ECCLESIASTICAL  COURTS.     Sec  Cwir 
Practice, 
origin  of  jurisdiction  of,  ii.  31 
papal  encroachment  of,  ii.  35 
opposed  by  statutes  of  provison,  ii.  36 
aoolished  by  Hen.  8.  ii.  38 
what  deemed  ecclesiastical  causes,  ii.  39 
appointment  of  officers  in,  ii«  41  to  47  e 
courts  where  held,  ii.  48 
proceedings  in,  id, 
seal  of  office,  Ul» 

trial  of  temporal  incidents,  ii.  49 
execution  or  sentence  of,  ii.  51 
practice  in,  iii.  181  to  340.    See  PraHke 
lay  officers  of.  Author's  Pref.  xzz. 
jurisdiction  of,  ib,  xxxv. 

ECCLESIASTICAL  LAW, 
sources  of.  Author's  Pref.  xi. 
part  of  the  law  of  England,  Editor's  Pref. 

ELECTION.    See  Bishops  ;    Deans  and  Che 
ters ;  Monasteries, 
canonical  nature  of,  i.  151 
to  be  free.  i.  277 

within  what  time  after  vacancy,  i.  279 
absent  electors  to  be  cited,  i.  2i^ 
whether  they  may  make  a  proxy,  id, 
mode  of  taking  votes,  L  281 
where  votes  are  equal,  i.  282 
majority  of  legal  votes,  what,  i.  281,  282 
majority  to  be  of  whole  number,  i.281 
of  churchwardens,  i.  401  to  403 

ELEMOSYNARIUS, 

in  religious  houses,  who,  ii.  530 

ELOPEMENT.    See  Afarrio^*. 

husband  how  far  liable  fox  wife's  debts  ift( 

ii.508eto5l2 
where  wife  lives  with  husband,  id, 
where  aeparated  by  consent,  ii.  509 
or  turned  away,  id, 
leaving  without  consent,  ii.  510 
living  with  adulterer,  ii.  oil 
prohibition,  ii.  512 

EMBER  DAYS.    See  Uolydays. 
whit,  u.  313 
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£MP£RORS, 

civil  law  under.  Author's  Pxef.  xi. 

ENDOWMENT  OF  CHURCHES.  SettChurch. 

ENDOWMENT    OF    VICARAGES.      See 

Appropriation, 

ENGLISH  SERVICE.    Stt  Public  Worship. 

EREMITES.  iL  524 

ESCUAGE, 
what,  ii.  20 

£SSOIGN,ii.237 

EVE.    See  Holidayi. 

whence  lo  called,  i.  337 
fasting  thereon,  ii.313 

EVIDENCE,  iii.  304  to  333.    See  Praetiee. 

EXAMINATION, 

of  clerks  before  institution,  i.  151.     See 

Benefice, 
of  persons  to  be  ordained,  iii.  44.    See  Or- 

aination, 
before  confirmation,  ii.  10.   See  Confirmation, 

EXAMINERS, 

duty  of,  in  taking  evidence,  iii.  310 

EXCEPTIVE  ALLEGATION, 
what,  iii.  312 

EXCHANGE.    S%»  GUhe  Landt, 
what  so  termed,  ii.242 
when  void,  ii.  242,  243 
penalty  on,  when  corruptly  made,  ii.  243 
of  benefices.    See  Benefieee. 
of  glebe  lands.    See  Glebe  Lands, 
of  lands,  &c.,  in  trust  for  charitable  purposes, 

ii.  243 
enactment  of  1  &  2  G.  4,  c.  92,  respectiug,  id, 
lands,  &c.,  may  be  exchanged,  ii.243 
commission  to  ascertain  if  exchange  bene- 
ficial, id. 
duty  of  commissioners,  ii.  243a 
approbation  of  bishop,  ii.243fr 
conveyance  of,  how  to  be  made,  id, 
enrolment,  transcript,  and  registry,  id, 
deeds,  how  lo  be  disposed  of,  ii.  243c 
notice  of  exchange  before  issuing  commis- 
sion, id, 
vacancies  of  trustees  to  be  filled  op  before 

application  for  commission,  id. 
consent  of  trustees  necessary,  ii.  243d 
when  bishop  may  appoint  trustees  in  cases  of 

exchange,  id, 
confirmation  of  conveyance,  how  to  be  ob- 
tained, id, 
exchange  where  trustees  interested,  id, 
then  bishop  to  appoint  new  trustees,  ii.243« 
proviso  respecting  eviction  in  case  of  de- 
fective title,  id, 
expenses  of,  how  to  be  paid,  id. 
proceedings  of  dioceaan,  when  not  afifecled, 
ii.243/ 


EXCOMMUNICATION, 

1.  Law  of,  till  5  Elix.  c, 23,  ii.243/ 
is  an  ecclesiastical  censure,  t</« 

of  two  kinds,  id, 
the  lesser,  id. 
the  greater,  id, 

excommunication  ipso  facto,  ii.  244 
body  corporate  cannot  be  excommunicated,  id. 
excommunicated  person  deprived  of  Chris- 
tian community,  id, 
persons  dealing  with,  id. 
to  be  kept  out  of  church,  ii.245 
to  be  publicly  denounced  every  six  months,  id, 
disabled  to  sue,  ii.  246 
may  not  be  presented  to  a  benefice,  ii.  247 
nor  be  an  advocate,  id, 
nor  a  witness,  id. 
whether  he  may  be  a  juror,  id. 
might  formerly  have  had  benefit  of  clergy,  id* 
will  by,  id. 

effect  of,  as  to  being  executor,  id. 
shall  not  have  Christian  burial,  id, 

2.  Writ  oj  excommunicato  capiendo,  ii,  248 
enactments  of  5  Eliz.  c.  23,  ii.  250  to  264,  &c. 
where  to  be  brought,  ii.  254 

capias  and  bail  thereon,  ii.  254, 255 

addition  of  defendant,  ii.  256 

decisions  on  writ  of,  ii.254  to  261 

qaashing  writ,  ii.257 

absolution  and  discharge,  id, 

appeal  from,  ii.  259 

how  writ  of  may  be  superseded,  ii.260 

3.  Writ  de  contumace  capiendo,  ii.261 
enactmenU  of  53  G,  3,  c.  127,  ii.261,  &c. 
excommunication  discontinued  except,  &c.  id, 
when  excommunication  shall  continue,  id, 
proceedings  in  case  of,  id. 

limitation  of  action,  ii.  261d 

pleading  general  issue,  id, 

treble  costs,  id. 

form  of  significavit,  id. 

form  of  writ  de  contumace  capiendo,  id, 

of  writ  of  deliverance,  ii.  261« 

4.  Enforcing  proeeu  upon  contempts,  ii.  261e 
enactmenU  of  2  &  3  W.  4,  c.  93,  ii.  261«  to 

261fe 
where  parties  out  of  jurisdiction,  ii.261« 
provisions  applying  to  vrrits  de  excommuni- 
cato applied  to  writs  de  contumace,  ii.  261/ 
on  appearance,  &c.,  party  may  be  absolved, 

&c.  id, 
sequestration   where   party   contumacious, 

ii.261^,26U 
limitation,  general  issue,  costs,  ii.261i,  26U 
parties  excommunicated,  their  local  standing 
in  ecclesiastical  court,  iii.  184.    See  also 
title  Practice, 

EXECUTOR.    SteWilU. 

EXEMPT  JURISDICTION.    See  Peeuliars. 
royal,  iii.  91 
aichiepiscopa],  iii*  93 
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EXEMPT  JURISDICTION-(conlmtt««i.) 
episcopal,  iii.  94 
of  deans  and  others,  iii.  95 
of  monasteries,  iii.  98 

EXETER  COLLEGE, 

case  concerning  visitorial  power  of,  i.  4d9« 

EXHIBITS,  iii.  321 

EXORCIST, 
what,ii.26U 
licence  to  exorcise,  id. 
exorcising  in  office  of  baptism,  id, 

EXTENT, 

lands  extended  on  a  judgment  go  to  tlie  ex- 
ecutor, iv.  409 

EXTRAVAGANTS. 

what.  Author's  Pref.  xxi. 

FACULTY.    See  Disptntation, 
to  erect  an  organ,  i.  97 
for  a  vault  in  church,  &c.,  i.258a 
for  a  pew,  i.  360,  362a 
for  a  gallery  in  the  church,  L  3626 
for  a  churcnwav,  i.  395 
for  a  notary  puDlic,  iii.  2, 12 

FACULTY  COURT, 
what,  ii.  26U 

FAIRS  AND  MARKETS.    See  Church. 

FASTING  DAYS, 

to  be  observed,  ii.  311 

FASTS.    SeeHoUdayi. 

FEAST  DAYS.    See  Holidayi. 

what  days  observed  as  such,  ii.  310 

FEES, 

extortion  for,  ii.  262, 263 

table  of,  to  be  put  up  in  court,  ii.  263,  264, 
269 

Whitgift's  Uble  of,  ii.  264,  267 

recovery  of,  i.  264,  265 

prohibition  to  spiritual  court  in  suit  for,  ii.  266 

enactmentof  10  G.  4,  c.  53,  regulating,  ii.  268 

table  of,  to  be  established  and  enrolled,  id. 

fees  in  table  to  be  the  lawful  fees,  id, 

table  of,  may  be  altered,  ii.  269 

alterations  to  be  approved  previous  to  enrol- 
ment, id, 

not  to  extend  to  proctor's  fees,  id, 

table  of  fees  now  in  use,  ii.  270  to  273u 

FELLOWSHIPS  OF  COLLEGES, 

how  far  subject  to  the  general  statutes  of  the 
college,  i.  476 

FELO  DE  SE, 

will  made  by,  whether  valid,  iv.  75 
whether  he  may  have  Christian  burial,  i,  266, 

267 
act  of  4  G.  4,  c. 5^,  mi^ctaii&^,\«*l>^ 


FELONY, 

acts  of,  how  pleadable,  ii.  50 
effect  of,  as  to  evidence,  iii.  324 

FELON  ATl'AINTED, 
will  by,  when  void,  iv.  75 
ecclesiastical  jurisdiction  does  not  extend 
ii.50 

FENCE  OF  CHURCH- YARD.    See  Chm 

FEODAL  INSTITUTION   OF   PRIMOC 
NITURE,  iv.  564 

FERA  NATUR-E, 

whether  tithable,  iii.  685 

FIGHTING,  in  church  or  church-yaid,  i.391 

FIRST  FRUITS  AND  TENTHS, 

1.  At  giffen  to  the  pope,  ii.  273u 
first  fruits,  what,  id, 

tenths,  what,  ii.  275 

2.  At  anneted  to  the  eroton,  id. 
when  taken  from  the  pope,  id, 
when  given  to  the  king,  ii.  276 

3.  Manner  of  payment  of,  ii.  276  10.283 
coropounmng  for,  and  payment,  ii.  276 
penalty  on  not  paying  or  compounding  i 

ii.  277 
value,  how  ascertained,  id, 
where  to  be  rated,  ii.  278 
year  when  to  commence,  id. 
where  incumbent  dies  after  inductioD,  id. 
within  what  time  archbishops  and  bbhopi 

pay,  ii.  279 
deans,  archdeacons,  and  prebendaries,  id. 
tenths  to  be  deducted  out  of  first  fruits,  id. 
grants  of  exemption  from,  to  continue,  id. 
what  livings  exempt  from,  ii.  279,  280 
St.  George's  chapel,  Windsor,  exempt  froi 

ii.  280 
hospitals  and  schools  exempt  from,  id, 
lessor  and  not  lessee  to  pay,  ii.  281 
laws  respecting  consoliaated,  id, 
enactments  of  1  Vict.  c.  20,  id, 
offices  of,  abolished,  id. 
books,  &c.  of  offices  of,  to  be  transferred 

treasurer  of  Queen  Anne's  bounty,  id. 
treasurer  thereof  to  be  sole  collector,  id, 
remedies  for  compelling  payment  not  to 

affected  by  act,  ii.  281a 
duties  of  offices  abolished  to  be  performed  I 

treasurer  of  Queen  Anne's  bounty,  id. 
searches,  copies  of  documents,  &c.  iu  281i 
payment  of  fees  for  searches,  &c.  id. 
account  of  first  fruits,  &c.  payable,  to  bese 

to  clerks  on  institution,  id. 
notice  of  arrears  to  be  sent  to  party  omittii 

to  pay,  id. 
compensation  to  officers,  ii.  21 8r,  &c. 
governors  under  act,  ii.  281e 
meeting  of,  to  be  held  yearly,  ii.  281/ 
accounts  to  be  made  yearly,  £cc.  id, 
governors  may  make  rules  and  ortes,  0* 
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EIST  FRUITS  AND  T£NTHS--<eofitmit«rf.) 
form  of  deeds  for  porchafen,  ii.  281^ 
lUe  for  granting  stipends,  id, 
definition  of  word  "  grant/'  ii.  28U 
govemora,  &c.  to  cause  deeds  to  be  enrolled, 

ii.  28  U 
times  of  payment  of  tenths*  ii.  28  U 
forfeiture  on  nonpayment  of,  ii.  282 
tenths  a  charge  upon  executors,  administra- 
tors, and  successors,  id, 
case  where  no  incumbent,  ii.  283 
members  of  cathedrals  and  colleges  to  pay 

separately,  id, 
collector  to  give  acquittances,  id. 
to  pay  the  tenths  into  Exchequer,  id» 
estate  of,  liable,  id, 
passing  his  accounts,  id. 

4.  Appropriation  of,  to  augmentation  of  itnall 
litingi,  \u2B9to295 

power  to  establish  a  corporation,  and  settle 
thereon  the  first  fruits  and  tenths,  ii.  283 

letters  patent  of  incorporation,  ii.  285 

rules  and  orders  in  pursuance  thereof,  ii.  287 
to  289 

ascertaining  value  of  livings  to  be  augmented, 
ii.  289 

agreement  with  benefactors  for  the  nomina- 
tion, ii.  290 

agreement  iu  case  of  augmentation  by  lot, 
ii.29l 

capacity  of  ministers  for  receiving  the  aug- 
mentation, id, 

augmentation  of  benefices  vacant,  il.  292 

benefices  augmented  to  be  perpetual  cures,  id. 

lapse  thereof  may  occur,  ii.  293 

donatives  how  anected  bv  augmentation,  id, 

exchanging  lands  settled  by,  id, 

enactments  of  45  Geo.  3,  c.  84,  respecting, 
ii.294 

inouiry  into  value  of  benefices  returned  into 
Exchequer,  &c.  ii.  294a 

contributions  towards,  facilitated,  ii.  2946 

registry  to  be  kept  of  matters  relating  to 
augmentation,  td, 

nuffi^r  of  livings  capable  of  augmentation, 
id, 

form  of  deed  of  gift  of  money,  ii.  295 

the  like  to  be  executed  by  governors,  id, 

FISH 

tithe  of,  ui.  685,  713, 714 

FONT, 

to  be  in  churches,  i.  360  ;  u,  296 
changing  water  in,  ii.  296 

FONTEVRAULT, 
nunsof,  ii.  521 

FOREIGN  DOMINIONS, 
church  in,  i.  415aa4uia 

FOREST  LAND, 

how  far  liaUe  to  Uthes,  iii.  666 


FORMS, 

of  grant  of  perpetual  advowson,  i.  48 

the  like  of  next  avoidance,  i.  50 

of  endowment  of  a  vicarage,  i.  92 

of  writ  de  prime  beneficio  ecdesiastioo  ha- 

bendo,  i.  144 
of  presentation  to  a  benefice,  i.  149a 
of  certificate  that  clerk  was  duly  inducted, 

i.  183 
of  oath  of  doe  obedience  to  archbishop,  i.  209 
of  affidavit  as  to  burying  in  woollen,  i.  264 
of  minister's  notice  where  no  afiidavit  brought, 

i.  265 
on  consecrating  a  church,  i.  327,  &c. 
of  assessment  of  a  church  rate,  i.  385 
of  oath  by  churchwardens,  i.  404 
the  like  by  sidesmen,  id. 
of  requisition  under  1  &  2  Will.  4,  c.  60,  i. 

4l5f 
of  notice  thereon,  'i.4\5y 
of  declaration  thereon,  id. 
of  notice  of  adoption  of  the  act,  i.  415s 
of  notice  of  election  thereon,  i.  4l6aa 
of  oath  to  be  taken  by  Roman  Catholics  of 

both  houses  of  parliament,  i.  416pp 
of  consecration  of  foreign  bishop,  i  AlSmet 
of  declaration  of  conformity  to  be  taken  on 

election  to  offices  in  colleges,  &c.  i.  490a 
the  like  of  assent  to  Book  of  Common  Prayer, 

&c.  i.  492 
of  appointment  of  curates,  ii.  55/ 
of  nomination  to  a  chapel  of  ease,  ii.  68 
the  like  to  an  augmented  curacy,  ii.  77 
of  articles  of  inquiry  exhibited  by  ordinary  in 

a  visitation  ot  his  cathedral,  ii.  93o 
of  oath  of  office  by  rural  deans,  ii.  121 
of  submission  for  absenting  from  church,  &c. 

ii.  171 
of  declaration  by  protestant  dissenting  mbis- 

ters,  ii.  191 
of  certificate  by  justices  of,  under  52  Geo.  3. 

c.  166,  ii.  2206 
of  a  donation,  ii.  223 
of  significavit  of  party  being  in  contempt,  ii. 

261d 
of  writ  de  contumace  capiendo,  id, 
of  writ  of  deliverance,  ii.  26  U 
of  deed  for  purchase,  ice.  under  1  Vict  c.  20. 

ii.281^ 
the  like  of  deed  for  granting  stipends,  id, 
of  a  deed  of  gift  of  money,  to  be  executed  by 

donor,  ii.  295 
of  instrument  to  be  executed  by  governors,  id, 
of  writ  to  bishop  in  case  of  depraving  the  holy 

communion,  ii.  432 
of  entrv  of  marriage,  ii.  4336 
of  declaration  of  marriage  before  registrar, 

ii.  433cc 
of  notice  of  marriage  to  registrar,  ii.  433tt 
of  certificate  thereon,  ii.  A3dkk 
of  licence  of  marriage,  ii.  433// 
of  registrar's  certificate  thereon,  id, 
of  affidavit  and  licence  where  otrtiei  mar- 
ried before  registrar  afierwaidi  married  in 

church,  il  433^9 
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of  proclamation  of  banns  of  maniage,  ii.  461 

of  certificate  thereon,  ii.  462 

of  entry  of  due  celebration  of  marria|[e,ii.483 

of  faculty  appointing  a  notary  public,  iii.  12 

of  oath  of  calumny,  iii.  16 

of  declaration  in  lieu  of  sacramental  test,  iii. 
24,35 

of  oath  of  supremacy,  iii.  27 

of  oath  of  abjuration,  iii.  27,  28 

of  affirmation  hy  Quakers,  iii.  28 

by  Moravians,  iii.  29 

01  title  for  orders,  iii.  68 

of  testimonial  for  orders,  iii.  68,  69 

of  certificate  to  obtain  dispensation,  iii.  122 

of  testimonials,  id, 

of  dispensation,  iii.  123, 139 

of  lora  chancellor*!  confirmation  thereof,  iii. 
124 

of  letters  in  cases  of  plurality,  iii.  130 

of  discharge  thereon,  iii.  131 

of  decree  in  a  testamentary  cause,  &c.  iii.  192 

of  affidavit  of  scripts,  iii.  194 

of  common  condidit,  iii.  195 

of  similar  plea  since  I  Jan.  1838,  iii.  197 

of  decree  against  an  executrix  to  bring  in  will, 
&c.  or  to  show  cause,  &c.  iii.  199 

of  decree  viis  et  modis,  iii.  200 

of  act  on  petition  and  reply,  iii.  203 

of  sentence,  iii.  207 

of  minutes  in  a  cause  of  divorce,  iii.  209 

of  minute  on  bringing  in  answers,  iii.  210 

of  minute  when  sentence  is  porrected,  id, 

the  like  where  no  sentence  porrected,  but  final 
interlocutory  decree  instead,  id. 

of  warrant  of  discharge  under  writ  de  contu- 
roace  capiendo,  iii.  212 

of  significavit,  iii.  213 

of  writde  contumace  capiendo,  id, 

of  writ  of  deliverance,  iii.  214 

of  inhibition  from  judicial  committee  of  privy 
council,  iii.  216 

of  instrument  of  appeal,  iii.  218 

of  petition  to  the  queen  in  council,  iii.  220 

of  minutes  in  a  cause  of  appeal,  iii.  221 

of  confirmation  of  report  oi^  judicial  commit- 
tee, iii.  223 
.  of  letters  of  request,  iii.  224 

of  decree  by  letters  of  request,  iii.  225 

of  commission  for  swearing  executors  of  a 
will  residing  in  the  country,  iii.  233 

of  oath  on  swearing  executors,  iii.  234 

of  rector's  certificate,  id, 

of  commission  to  swear  intended  administra- 
trix, iii.  235 

of  oath  thereto,  id, 

rector's  certificate,  id, 

of  commission  to  swear  administrator  where 
there  is  a  will  but  no  executor  appointed, 
iii.  236 
of  oath  thereto,  id. 

of  caveat  in  Prerogative  Court,  iii.  245 
of  caveat  against  a  church  rate,  id, 
of  citation  oa  venux^iation  of  a  sett  or  pew, 
iu.259 


FORMS— ((Tonttnuttf.) 

of  citation  in  suit  for  a  church  rate,  iii.  260 
of  libel  for  restitution  of  conjugal  rights,  iiL 

266 
of  libel  in  suit  for  divorce,  iii.  268 
of  libel  for  perturbation  of  seat,  iii.  271 
of  libel  for  church  rate,  iii.  273 
of  allegation  contesting  validity  of  a  will,  iii. 

276 
of  responsive  allegation,  iii.  279 
of  articles  for  punishment  of  clerk,  iii.  284 
of  articles  against  a  parish  clerk,  iiu  288 
of  articles  in  suit  for  nullity  of  marriage,  iii. 

291 
of  personal  articles,  iii.  303 
of  general  intenogatories,  iii.  330 
of  special  interrogatories,  iii.  331 
of  compulsory,  iii.  332 
of  monition  for  costs,  iii.  339 
of  certificate  of  service  thereof,  iii.  340 
of  proxy  appointing  proctor  to  propoand  a 

will.  iii.  3V2  ^  ^^^ 

the  like  to  contest  validity  of  a  will,  iii.  383 
of  renter  of  baptisms,  iii.  462 
the  like  of  marriages,  id* 
the  like  of  burials,  id. 
of  certificate  of  baptism,  iii.  463 
of  burial,  iii.  464 
of  mortgage  deed,  under  1  &c  2  Vict.  c.  106, 

iii.  518 
of  appointment  of  nominee,  iii.  519 
of  deed  of  purchase  of  buildings,  &c.  iii. 

520 
of  certificate  for  obtaining  licence  to  teach  in 

a  grammar  school,  iii.  559 
articles  against  person  teaching  in,  id. 
of  declaration  by  schoolmaster,  iii.  561 
of  grant  of  land,  &c.  for  schools,  iii.  570 
of  oath  against  simony,  iii.  614 
of  oath  of  supremacy,  iii.  661 
of  conviction  for  profane  swearing,  iii.  670 
of  a  tenier,  iii.  673 
of  a  lease  of  tithes,  iii.  789 
of  apportionment  of  tithes,  iii.  791  to  800 
of  oath  to  executor  of  a  will,  iv.  327 
of  probate,  iv.  351 
of  grant  of  administration,  iv.  371 
of  fetters  of  administration  de  bonis  non,  ir. 

374 
of  affidavit  to  obtain  administration,  iv.376 
of  administration,  iv.  377 
of  oath  by  administrator,  iv.  393 
of  administration  bond,  id. 
of  security  for  payment  of  legacies,  iv.  518 
of  writ  de  ratiooabili  parte  bonomm,  iv.  569 
of  release  of  future  filial  portion,  iv.  588,  s. 
of  an  inventory,  iv.  609 
of  a  will  since  1  Jan.  1838,  iv.  610 
of  a  codicil,  iv.  614 

FORNICATION.    See  Liwdmnt. 
how  punished,  ii.  402 

FOWL, 

tithe  of,  iii.  M5 
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FRANCISCANS.      / 
an  order  of  friars,  ii.  522 

FRANKALMOIN, 

church  lands  anciently  of  that  tenure,  it.  20 

FRANK-MARRIAGE, 
what,  iv.  594 

FRATRES  GRISEI, 

an  order  of  monks,  ii.  518 

FRIERY. 

what,  ii.  522,  529 

FRIGIDITY, 

a  cause  of  divorce,  ii.  500(2 

FRONTAL, 
what,  i.  376 

FUNERAL  EXPENSES, 

to  be  paid  before  debts,  iv.  468 

GALLERY  IN  THE  CHURCH, 
power  of  erecting,  i,  374 

GANGE  DAYS, 

what,  i.  34 ;  iii.  75 

GAOLS, 

appointment  of  chaplains  to,  i.  308  lo  308c 
See  Chaplain, 

GARDENS. 

bow  tithable,  iii.  709 

GAVELKIND  LANDS, 
devisable  by  will,  iv.  564 
in  Wales  abolished,  iv.  602 

GENERAL  COUNCIL.    See  Council. 

GILBERTINE  MONKS.    See  MonaieerMi. 

a  religious  order  of  canons,  ii.  520 

« 

GLASSES. 

in  the  wainscot  go  to  the  heir,  iv.  411 

GLEBE  LANDS,    . 

1.  General  law  upon,  ii.  297  to  303 
every  church  to  have  a  glebe,  ii.  297 
manse  comprehends  house  and  glebe,  id. 
fee  simple  of,  is  in  abeyance,  id, 
freehold  thereof  in  the  parson,  ii.  298 
how  far  alienable,  id, 

exchange  of.  ii.  301 ,  303 

waste  and  remedy,  ii.  302.  See  Dilapidations, 

digging  mines  on,  id, 

tithes  of,  ii.  302,  303a  ;  iii.  687 

incumbent  of  dying,  ii.  302 

2.  Exchange  of,  under  55  Geo,  3,  c.  147,  ii.  303 
power  given  to  exchange,  ii.  303,  303o 
premises  exchanged  subject  to  same  tilhesy 

ficc.ii.  303a 
incumbent  DOt  to  be  evicted  after  exchange, 
ii.  3036 


GLEBE  LWDS-^Ceontinued.) 

power  to  annex  premises  belonging  to  manors, 

ii.3036 
annexations  not  to  annul  existing  grants, 

ii.  303c 
power  to  annex  parsonage-houses,  &c.  by 

benefaction,  id, 
power  to  purchase  land,  ii.  303d 
to  annex  same  as  glebe,  id, 
copyhold  land,  to  be  held  as  freehold,  ii. 

303«,  303p 
purchase  money  how  raised,  ii.  303e,  303fn 
governors  of  Queen  Anne's  bounty,  &c.  may 

lend,  ii.  303/ 
who  to  consent  to  purchase,  ii.  303g 
powers  under  act  to  be  execatcxl  by  arch- 
bishop, &c.  id, 
power  to  owners  to  convey,  &c.  id, 
premises  exchanged  to  be  settled  to  the  same 

uses,  ii.  303^ 
application  of  purchase  money  on  tale,  id, 
legal  incapacity  in  case  of,  ii.  303i 
notice  of  exchange  to  be  previously  given,  id.' 
commission  of  inquir]^  as  to.  ii.  303^ 
appointment  of  barruter,  ii.  303^,  303iii« 

303r 
consent  requisite,  and  how  given,  ii,  303Xc 
deeds,  &c.  where  to  be  deposited,  ii.  303/ 
forms  of  deeds,  ii.  303/,  303ii 

3.  Enactments  of  I  Geo,  4.  c.  6,  ii.  303n 
barrister  on  commission,  how  named,  ii. 

303^,  303m,  303n 

4.  Exchanges  under  6  Geo,  4,  c.  8, 

in  county  palatine  of  Lancaster  or  Darham» 
ii.  303c 

GODFATHER  AND  GODMOTHER, 
duty  of.  to  child  before  confirmation,  ii.  9 
must  receive  the  holy  communion  before  be- 
coming, ii,  10 

GOODS  OF  THE  CHURCH.    See  Church, 

GRACE, 

with  respect  to  faculties,  what,  ii.  303p ; 
iii.  131 

GRAIL, 

what,  ii.  303^ 

GRANDMONTINES, 

an  order  of  monks,  ii.  517 

GREGORIAN  CODE, 
what,  Author*s  Pref.  xvi. 

GREY  FRIARS, 

a  religious  order,  ii.  518 

GUARDIAN. 

in  chivalry,  iv.  144 

by  nature,  id, 

in  socage,  id, 

for  nurture,  id, 

appointment  of  by  will,  iv.  143»  147 
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by  custom  ot  the  province  of  Yoii,  iv.  145 

by  statute,  iv.  145, 146 

of  idiots  and  lunatics,  iv.  145 

to  natural  children,  iv.  152 

their  duty,  iv.  148  to  152 

of  spiritualties,  i.  225 

consent  of,  to  marriage  of  ward,  ii.  436»  437 

dissent  of,  on  publication  of  banns,  ii.  461 

GUARDIAN  OF  THE    SPIRITUALTIES, 
i.  225.    See  BUhtfpt, 

GUNPOWDER  TREASON.    See  Holydayt. 
annual  commemoration  thereof,  iL  319 

HACKNEY  COACHMEN, 

allowed  to  ply  on  Sundays,  ii.  415 

HANDWRPriNG, 

proof  of,  in  evidence,  iii.  324 

HAY 

tithe  of,  iu.  680 

HEARING,  iii.  206.    SetPraeHce. 

HEARTH  PENNY, 
what,  ii.  304 

HEIRLOOMS, 

to  go  with  the  house,  iv.  413 

HEMP, 

how  tithable,  ii.  684,  note 

HENS, 

tithe  of,  iii.  684,  note 

HERESY,    See  Dissenten;  Excommunication; 
Popery, 
what,  ii.  304 
power  of  convocation  to  inquire  thereof,  ii. 

305 
the  like  of  ordinary,  ii.  305 
power  of  the  temporal  courts,  ii.  306 
punishment  for,  id. 

HERIOT, 

what,  ii.  308 

to  whom  payable,  id. 

HERMITAGE, 
what,  ii.  529 

HERMOGENLAN  CODE, 
what,  Author's  Pref.  zvi. 

HERSE  CLOTH,  i.  374 

HOLYDAYS.    See  Public  Worship. 
what  days  to  be  kept  as  such,  ii.  308 
enumeration  of,  ii.  309 
particular  feast  days,  ii.  310 
fasting  davs,  ii.  3 1 1 

vigils,  ember  days,  rogation  days,  ii.  313 
repairing  to  church  thereon,  ii.  317 
ptaalty  for  aVwntAti^,  vl.  VCi ,  ^\^ 


HOLYDAYS— (continued.) 

limitation  of  prosecution  for,  ii.  318 

killing  game  on  Sundays,  &c.  ii.  319 

occasional  offices,  id. 

the  5th  of  November,  id. 

the  30th  January,  ii.  322 

the  29th  May,  id. 

king's  inauguration,  ii.  327 

in  prerogative  office,  ii.  330 

HOMILIES.    See  Public  Wortkip. 

HONEY, 

tithe  of,  iii.  684,  note 


HONORARY   CANONS. 

Chaptert. 


See  Dm^s  as 


HOPS  AND  HOP  GROUNDS, 
tithe  of,  iii.  684,  note,  709 


HOSPITALERS.    See 

a  religious  order  of  knights,  ii.  525 

HOSPITALS, 

divers  kinds  of,  ii.  331 
power  of  founding  of,  id, 
safest  way  of  founding,  ii.  331,  note  (h) 
ancient  institution  of,  ii.  528 
to  be  nigh  the  way  side,  ii.  529 
visitation  and  government  of,  ii.  883 
commission  to  inquire  into,  ti.  333, 336 
elections  in,  ii.  333,  334,  and  note 
how  far  exempt  from  taxes,  ii,  334, 336 
hospitals  endowed  since  9  Geo.  2,  c.36,i 

336 
inquiry  into,  under  3  &  4  Vict.  c.  113,  ii» 

HOSTIARY, 
who,  iii.  56 

HOSTILARIUS, 

in  religious  houses,  who,  ii.  531 

HOTCHPOT.    SeeH'iW*. 
what,  iv.  532 

HUSBAND, 

entitled  to  administration  of  wife's  efiect 

iv.362 
how  far  liable  for  her  debts,  ii.  508  to  511 

IDIOTS  AND  LUNATICS, 

marriages  by,  when  legal,  ii*  451 

ILE, 

in  a  church,  what,  i.  342 

Erivate  property  in,  i.  343 
y  prescription,  u  343,  362 
to  go  with  the  house,  i.  344 

ILLEOmMATE  CHILDREN.  See  Ikikri 
marriage  of,  ii.  462 

cannot  share  under  a  derise  to  dkiUrmiw 
rally,  iv.  158 
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IMAGES, 

in  the  churchi  \u  337 

IMPROPRIATION, 

difference  between  and  appropriation,  ii.  338 

IMPROPRIATOR.     See  Apftropriatum. 
bound  to  maintain  a  curatei  ii.  55 

IMPUBERTY, 

a  cause  of  divorce,  ii.  500(2 

INAUGURATION  DAY.    See  Holydays. 
observed  as  an  holyday,  iL  327 

INCEST,  ii.403,  500.    See  Lewdnett, 
form  of  articles  in  suit  for,  iii.  291 

INCONTINENCE, 

form  of  articles  against  clerk  for,  iiu  284 

INCUMBENT.    See  Benefice. 

INDEMNITY, 

what,  i.  78,  79  ;  ii.  338 

INDICAVrr, 

writ  of,  what,  ii.  338 

INDUCTION.    SeeBetufiee. 

to  a  benefice,  what,  i.  172  to  176 
effect  thereof,  i.  176 
of  temporal  cognizance,  id. 
requisites  after  induction,  i.  177 

INFANTS, 

marriage  by,  ii.  435 

will  by,  void,  iv.  53, 263 

may  he  executor,  iv.  153 

infant  executrix  marrying,  iv.  154 

may  sue  and  defend  by  guardian,  iv.  151, 152 

payment  of  legacy  to,  iv.  504,  &c 

INFIRMARIUS, 

in  religious  houses,  ii.  531 

IN  FORMA  PAUPERIS, 

suit  by,  in  Ecclesiastical  Court,  iii.  185 
costs  therein,  iii.  337 

INHIBITION.    SetPraetice. 
what,  iii.  214 
form  of,  iii.  216 

INSPECTION, 

of  parish  books.    See  Regitter  Book, 

INSTITUTION.    SeeBtM/M. 

INTERDICT, 
what,  ii.  340 
effect  of,  id. 
abolished  since  Reformation,  ii.  341 

INTEREST, 

when  allowed  on  payment  of  debts  by  execu- 
tor or  administrator,  iv.  487 
on  a  legacy,  when,  iv.  493,  508 
limitation  ts  to  reeorefy  of,  six  yean,  ki  493 


INTERLOCUTORY  DECREE.  St^Praetiee. 
what,  ii.  341 

INTERROGATORIES, 

examination  of  witnesses  by,  iii.  311 
forms  of,  iii.  330 


INTERVENERS, 
who,  iii.  186 

INTESTATES.    See  WilU. 

administration  of  efiiKts  of,  iv.  358  to  404 
distribution  thereof,  iv.  526  to  613 

INTRUSION, 
what,  ii.  341 

constitutions  against,  ii.  341  to  346 
remedy  in  case  of,  ii.  346 
writ  de  vi  laica  amovenda,  id. 

INVENTORY.    SoeWilU. 

what  things  to  be  put  theiwiif  iv.  404  to  431 
form  of,  iv.  609 

INVITATORY, 

what,  ii.  347 ;  iii.  417 

IPSO  FACTO, 

extent  of  these  words,  i.  391 ;  iL  244 

IRELAND, 

bow  far  affected  by  the  marriage  acts^  ii.460 
church  in*    See  Church  in  IreUmdm 

JACTITATION  OF  MARRLiGE.  SoeFrac. 
tice. 
suit  for,  ii.  500a 
defence  Uiereto,  id. 
effect  of  sentence  therein,  ii.  5006 

JANUARY  THE  THIRTIETH. 

to  be  kept  as  a  fast  day,  ii.  321,  322 

JESUITS.    See  Povery. 

and  other  popish  priests,  iii.  153,  note 

JEWS, 

how  to  be  sworn,  ii.  336 
Jewish  marriages,  id,  451 
Protestant  children  of,  ii.  336 
divorce  of,  ii.  336a 
naturalization  of,  id.  in  note 

JOINT  TENANTS, 
who,  i.  16 

JUDGMENTS, 

preferred  in  payment  to  other  debtt,  iv.  471 
of  foreign  courts  how  far  evidence,  iii.  321 
of  court,  iii.  206.    See  PraeHee. 

rUDICIAL     COMMITTEE     OF     PRIVY 
COUNCIL.    SeeAppnL 


JURISDICTION.    SeeC<mr(i; 
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JURIS  UTRUM, 

writ  of,  what,  ii.  347 

JUS  PATRONATUS, 

form  and  manner  of  (rial  of,  i.  22,  &c. 
eflfect  of  trial,  i.  22 

JUSTINIAN  CODE, 

what.  Author's  Preface,  xvi. 

KALENDAR, 

enactments  of  24  Geo.  2,  c.  23,  respecting, 

ii.  347  to  354 
year  to  begin  on  l»t  January,  ii.  348 
eleven  days  thrown  out,  id. 
deeds,  &c.  to  bear  date  according  to  new 

s^le,  ii.  349 
sessions,  courts  and  meetings,  id, 
elections  of  public  oflficers,  id.  350 
computations  as  to,  perpetuated,  ii.  350 
Easter  and  other  holidays,  id, 
fairs,  holding  of,  ii.  352 
pastures,  rents,  coming  of  age,  &c.,  ii.  352 

to  354 

KETONES  FELLOWSHIPS,  i.  462,  463 

KINO. 

his  style  and  title,  iii.  143,  658 

coronation  oath  of,  iii.  661,  662 

not  to  be  a  papist,  iii.  155 

cannot  many  a  papist,  id, 

must  be  of  the  Church  of  England,  i.397 

supremacy  of,  in  ecclesiastical  matters,  iii. 

955,  658 ;  ii.  360 
no  lapse  from,  ii.  360 

KING  CHARLES  THE  FIRST. 

martyrdom  of,  observed  as  a  fast  day,  ii.  322 

KING  CHARLES  THE  SECOND, 

restoration  of,  obsen'ed  as  a  day  of  thanks- 
giving, ii.  322 

KING'S  ARMS, 

put  up  in  the  church,  i.  374 

KING'S  INAUGURATION  DAY,  ii.  327 

KNEEUNG, 

at  sacrament,  signification  thereof,  ii.  428 

LAMBS, 

tithe  of,  iii.  680 

LAPSE, 

what,  ii.  355 

incurred  within  six  months,  id.  58 

months  how  computed,  ii.  356 

notice  of,  to  patron,  ii.  367 

case  of  insufficient  clerk  presented,  id, 

through  default  of  bishop,  id. 

shall  not  incur  per  saltum,  ii.  359 

bishop,  patron  and  ordinary,  shall  not  have 

twice  in  six  months,  id. 
incurred  during  metropolitan  visitation,  ii. 

360 


LAPSE— («)M«/Mii«i.) 

bishop  dying  after  lapse  incuired,  ii.  360 

no  lapse  from  the  king,  id. 

patron's  right  where  advantage  of,  not  taken, 

id. 
no  la^e  of  a  donative,  ii.363 
appomtment  of  curate  to  prevent,  ii.  58 

LEASES, 

1.  By  ecclesiastical  persons  de facto,  ii.  363 

2.  By  the  common  lav,  id, 

3.  Under  disabling  statutes  of  Rliuibeth,  ii.  364 
bonds  and  judgments  in  fraud  of,  iL  390e 

4.  By  enabling  statute  ofd2  Hen,  B,  ii.  364 
statute,  why  so  callecf,  ii.  366 

freehold  leases  of  tithes  formerly  void  against 

a  successor,  id. 
action  of  debt  lies  for  rent  under  leases  of 

tithes,  ii.  368 
so  against  assignee  of  lease,  ii.  369 
by  lay  impropriator  against  assignee  of,  id, 

393a 
freehold  leases  of  tithes  how  construed,  n. 

369 
disclaimer  by  rector,  lessee  bound  bv.  id. 
leases,  &c.  of  tithes  must  be  by  deed,  id, 
who  within  the  statutes  respecting,  id. 
of  bishops,  by  disabling  statute  of  1  Efiz^  ii. 

.375  to  384 

5.  Grant  of  an  office  by  bishop,  ii.  376 

no  grant  of  a  new  office  with  a  new  fce  is 

good,  ii.  380 
other  grants  by  bishop,  ii.  382 

6.  Leases  of  other  corporations  sole  and  aggre» 

gate,  li.  384 
charges  on  glebe  lands  by  parsons,  il  385 
requisites  of  confirmation  of,  ii.  386 
acceptance  of  rent,  when  affirms  void  lease, 

ii.  387 
lease  of  houses,  under  14  Eliz.  c.  1 1,  id. 
lease  of  acres,  ii.  387a 
by  ecclesiastical  persons  in  the  city  of  Lon- 
don, ii.  388 
bishops  excepted  from  the  statute,  ii.  389 
concurrent  leases  by  bishop,  id, 
of  {xirtions  of  land  usually  let  together,  ii.  390 
further  regulations  as  to,  ii.  ^1.  See  Ad- 
denda to  vol.  iii. 

7.  Leases  under  enclosure  acts,  ii.  390tt 
rectors  when  may  demise  allotments,  iL  39tt 

8.  Restrictions  on  renewals  since  March,  I836,i^* 
enactments  of  6  W.  4,  c.  20,  respecting,  id. 
recitals  in,  evidence  oif  fact,  ii.  390e 
penalty  on  introducing  false  recitals,  id. 
ecclesiastical  persons  may  grant  leases  coo- 

formable  to  ancient  practice,  id. 
exchanges  how  far  afiected,  ii.  3904 
grants  under  acts  of  parliament,  id, 
other  instances,  id, 

illegal  leases  not  rendered  void  by  act,  U* 
leases  contrary  to  act,  Toid,  id, 
further  regulations  as  to  college  leisesy  n*  991 
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LEASES  —(continued.) 

leases^  of  benefices  not  void  by  non^resi- 
dence,  ii.  393 

9.  Contracts  for  letting  homes  ofresidgnce,  ^c. 
when  void,  id, 

10.  Apportionment  of  rent,  under  11  Geo»2,  c, 
19,  and  4  4  5  Will.  A,  c.  22,  ii.  393c 

11.  Leases  hy  lay  impropriators,  ii.  393« 
leaie  a  chattel*  and  goes  to  the  executor, 

iii.  408 
leases  on  augmented  benefices,  i.  184^ 

LECTURER, 
who,  ii.  398 

distinction  between  and  readersbipi  id. 
how  appointed,  ii.  398,  399 
rieht  to  admission,  how  detennined,  id, 
when  the  ordinary  interferes  as  to,  ii.  398 
licence  and  duty  of,  ii.  399 
mandamus  to  grant  licence,  id, 
appointment  of,  by  trustees  of  a  lecture,  id, 
enactments  of  13  &  14  Car.  2,  respecting, 
ii.  399  to  401 

LEGACY.    See  Wills, 

who  incapable  of,  iv.  492 

ademption  or  extinguishment  of,  id, 

statutes  of  limitation  as  to,  iv.  493 

satisfaction  of  portions  and  debts  by,  iv.  494 

of  double  legacies, 

legacy  arisiuR  from  term  of  years,  &c.  iv.495 

ademption  of  specific  legacies,  id, 

where  recoveraole,  iv.  497  to  499 

legacy  out  of  lands,  iv.  499 

when  Ecclesiastical  Court  and  Equity  have 

concurrent  jurisdiction,  iv.  500 
when  executor  to  give  security  for  payment 

of,  iv.  502 
modem  practice  of  appropriation  fund,  id, 
payment  of  to  an  infant,  iv.  504  to  515 
when  to  bear  interest,  iv.  508 
from  what  time,  iv.  51 1 
where  legacy  devised  over,  iv.  515 
payment  of  to  feme  covert,  iv.  516 
distinction  as  to  payment  of  to  legatee  or  his 

representative,  iv.  517 
security  to  refund  on  defect  of  assets,  id, 
what  a  presumption  of  assets,  iv.  518 
of  abatement  oi,  iv.  519 
specific  legacy  or  devise,  iv.  521 
when  not  to  abate,  id, 
inclination  of  Court  against,  iv.  523 
heir,  when  not  exonerated  at  cost  of  legatee,  id. 
annuitant,  charities,  &c.  iv.  524 
executors'  own  legacies,  id. 
when  specific  legatee  shall  stand  in  place  of 

bond  creditor,  id, 
co^xecutor  dying,  who  to  be  sued,  iv.  525 
testator  appointing  debtor  his  executor,  iv. 

526 
stamp  duties  on,  iv.  343  to  346 

LEGATES, 

are  of  three  kinds,  ii.  401 

VOL.  IV* 


LEGATTNE  CONSTITUTIONS, 
enumeration  of,  ii.  30d 

LEGEND, 

what,  ii.  401 

LEGES, 

what,  Pref.  of  Author,  xiv. 

LEGinME, 
what,  iv.  564 

LETCHERWFTE,  iv.402 

LETTERS  DIMISSORY.    Se»  Ordination, 

LETTERS  AND  DOCUMENTS, 

production  of  in  suit  how  enforced,  iii.  320 

LETfERS  OF  REQUEST, 
what,  iii.  224 
form  of,  id, 
form  of  decree  by,  iii.  225 

LEVITICAL  DEGREES, 
Ubles  of,  ii.  441  to  445 

LEWDNESS, 

}>resentable  in  the  Spiritual  Court,  ii.  402 
brmerly  punishable  in  the  leet,  id, 
no  prohibition  to  the  Spiritual  Court,  id, 
punishable  by  temporal  laws,  ii.  404 
in  cases  of  bastardy,  id, 
adultery  a  cause  of  divorce,  ii.  405 
clergymen  further  punishable,  id, 
evidence  in  support  of,  id, 
naval  officers,  &c.  id, 

LEX  REGIA, 

what.  Author's  Pref.  zv. 

LIBEL.    See  Practice, 
nature  of,  iii.  261 

principles  of  law  respecting,  iii.  263 
delay  to  admit,  iii.  364 
what  libel  should  contain,  iii.  264 
forms  of,  iii.  266  to  283 

LIBRARY, 

parochial  establishment  of,  ii.  409 

ordinary  to  visit  the  same,  id, 

to  be  locked  up  during  vacancy  of  church, 

ii.  410 
new  incumbent  to  give  security,  id, 
to  make  new  catalogues,  id, 
books  not  to  be  alienated,  ii.  411 
remedy,  if  books  lost,  &c.  id, 
account  to  be  kept  of  new  benefactions,  id, 
new  regulations,  how  to  be  made,  id, 
exception  as  to  Ryegate  library,  ii.  412 

LICENCE, 

of  preachers,  iii.  442 

of  lecturers,  ii.  399.    See  Lecturer, 

of  curates,  ii.  61.    See  Curaftf. 

of  schoolmasters,  iii.  556.    See  SehooU* 

of  physicians,  iii.  114 

3f 
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LICENCE— (eoii(iiiu«(2.) 
of  surgeons,  iii.  114 
of  midwives,  ii.  513 
of  marriage,  ii.  462 
of  printing,  i.  495 

LILLY'S  GRAMMAR, 

to  be  taught  in  schools,  iii.  565 

LIMITATION, 

Stat  of,  how  pleadable  in  equity,  if,  488 
whether  pleaaable  against  legacies,  iv.  492, 
493 

LITANY.    S^  Public  Worship. 

It  what  times  to  be  used,  iii.  438,  439 

LITIS  CONTESTATIO, 

what,  iii.  189.    See  Practice, 

LORD'S  DAY, 

penalty  for  not  resorting  to  church  on,  ii.  412 

due  observance  of,  id, 

exercising  worldly  calling  on,  ii.  412  to  415 

baking  on,  ii.  415 

fairs  and  markets  on,  iu  416 

sports  on,  ii.  417 

killing  game  on,  ii.  49.    But  see  I  &  2  Will. 

4,  c.  32,  S8.  1  &  3 
houses  of  entertainment,  keeping  open  on, 

ii.  420.    And  see  2  &  3  Vict.  c.  47,  s.  42 
serving  process  on,  ii.  420 
robbery  on,  ii.  423 
contracts  made  on,  id, 
route  of  stage-coaches,  &c.  on,  regulated,  id, 

LORD'S  SUPPER, 

administering  of  to  sick.    See  Sick, 

who  admitted  to,  ii,  423 

not  to  be  adminbtered  in  private  houses,  ii. 

425 
notice  to   be   given  of  the  holy  commu- 
nion, id, 
names  to  be  given  the  day  before,  id, 
number  requisite  for  communicating,  ii.  426 
remedy  on  minister  refusing,  ii.  425,  426 
concerning  the  communion  table,  ii.  426 
bread  and  wine  to  be  provided,  id, 
offertory,  ii.  427 
habit  of  minister  officiating,  id. 
consecration  of  the  sacrament,  ii.  428 
posture  of  the  communicants,  id, 
communion  in  both  kinds,  id, 
bread  and  wine  remaining,  ii.  429 
oblations  due  to  the  minister,  id, 
how  often  to  be  administered,  ii.  430 
penalty  of  depraving  the  holy  communion, 

u.  431 
form  of  arraignment,  ii.  432 
service,  when  no  communion,  id, 

LUNATICS, 

marriage  by,  when  void,  ii.  451 
how  to  sue,  iii.  184 

LUNATIC  ASYLA, 

appointment  o(  cVi«^\m%  Vo,  '\.  ^^V  v^  ^B« 


MACKEREL, 

may  be  sold  on  Sundaya,  ii.  415 

MADDER, 

tithe  of,  iii.  468,  note 

MAGISTER  OPERIS, 

in  religious  houses,  who,  ii.  530 

MAHOMETANS, 

administering  oath  to,  ii.  433 

MAINTENANCE, 

of  infants,  before  legacies  become  diM,  if, 
of  bastards,  i.  333 

MANCHESTER  COLLEGE, 
case  of,  i.  462, 463 

MANDAMUS  • 

to  admit  to  ecclesiastical  oflSces. 
advocate,  i.  3 
apparitor,  i.  57 
benefice,  i.  156a 
burial  in  a  vault,  i.273a 
church  rate,  i.  386 
churchwardens,  i.  405  to  408a 
chaplain  to  lunatic  asyla,  i.  308m 
curacy  under  Queen  Anne'a  bounty,  i^l 
colleges  to  restore  to  offices  in,  L  44^,  lu 
curates  to  admit  or  restore,  it.  58, 61, 

iii.  79 
deans  and  chapters,  election  of,  ii.  1 17c 
dissenters,  preacher  or  teachtf  at  coaj 

gation  of,  ii.  191,  &c. 
donative,  ii.  230 
lecturer,  iu  399 
parish  clerk,  iii.  84,  87 
parish  officers,  iii.  79,  84,  87 
perpetual  curate,  iii.  79 
proctor,  iii.  381 
registrar  to  admit,  iii.  454 
schoolmaster,  i.  151t ;  iii.  547 
sexton,  iii.  80,  602 
simony,  iii.  640 
vestiy  clerk,  i.  415r ;  iii.  81 

MANUAL, 
what,  i.  376 

MARKET.    See  Church, 

holding  of,  on  Sunday,  ii.  416 

MARRIAGE  ACTS. 
history  of,  ii.  433 

1.  Acts  relating  to  marriages  in  ^urck^  iL42 

2.  Acts  affecting  royal  famiiy,  ii.  433« 

3.  To  marriages  in  regi*tr€tr*s  offica,  ii.  483i 

4.  Respecting  voidable  marriagts,  ii.  433ft 

5.  To  particular  places  and  periode,  ii.  433(t 

6.  To  Ireland  and  Isle  of  Man,  n,  4S3as« 
7«  To  India  and  the  Colonies,  ii«  439tyy 
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MARRIAGE.    See  Bigamy;  Polygamy;  and 
Addenda  to  Marriagt, 
statatoiy  enactments  respectingi  ii.  483  to 
433» 

1.  Who  may  marry  and  at  what  age,  ii.  434, 435 
requisites  to  be  observed,  id, 

coQseDt  of  both  parties  requisite,  id, 

doctrine  of  consent,  ii.  434 

espousals  in  infancy,  id, 

time  of  rati6cation  thereof,  ii.  435 

in  cases  of  necessity,  id, 

for  the  public  welfare,  id, 

consent  of  parents  and  guardians,  ii.  436,437 

of  illegitimate  minors,  ii.  437 

consent  may  be  retracted,  ii.  437a 

non-consent  must  be  proved,  id, 

of  consent  before  26  Geo.  2,  c.  33,  ii.  438 

the  like  under  3  Geo.  4,  c.  75,  id. 

retros(iective  clause  of  3  Geo.  4,  c.  75,  and 

effect  thereof,  id, 
consent  under  present  acts,  ii.  438c 
undue  celebration  of,  id, 
punishment  of  clergyman  for,  by  canon  law, 

id. 
the  like  by  statute  law,  ii.  439 
Levitical  and  prohibited  degrees,  ii.  439 

table  of,  li.  441  to  445 
observations  and  decisions  thereon,  ii.  446  to 

450 
of  first  and  second  cousins,  ii.  449,  450 
dumb  persons,  ii.  450a 
of  idiots  and  lunatics,  ii.  451 
Jews,  widows,  id, 
of  priests,  ii.  45 1 ,  452 
enactments  respecting  marriage  of,  ii.  452 
concubinage  ot,  formerly  connived  at,  ii.  453 
of  six  clerks  in  Chancery,  ii.  454 
doctors  of  civil  law,  ii.  455 

2.  Of  the  contract  ittelf,  id, 
opinions  respecting,  id, 
religious  importance  of,  id, 

though  deemed  a  civil  contract,  ii.  455a 

of  contracts  de  pr^unti,  455 

by  intervention  of  a  priest,  ii.  455a 

doctrine  of  the  Roman  law  respecting,  ii.4556 

of  the  canon  law,  id, 

of  regular  and  irregular  marriages,  ii.  455c 

of  contracts  defuturo,  id. 

not  to  be  made  privately,  455d 

age  for  contracting,  id. 

effect  of  contract  on  property  of  wife,  ii.  456 

paraphernalia  of,  reserved,  id, 

remedy  on  nonperformance  of  contract,  ii. 

456, 457 
contract  of  infant  when  binding,  ii.  458 
consent  amounting  to  a  contract,  ii.  469 
contract  to  be  in  writing,  ii.  460 
Scotland  and  Ireland,  now  far  affiec&ed  by 

Marriage  Acts,  id, 

3.  0/  the  baniis  and  publication  thereof,  id, 
requisites  to  be  obwrved,  460  to  462c 
previous  notice  of,  ii.  460 
publication  of,  id, 

where  to  be  pabUihed«  id* 


MARRIAGE-^contmiMd.) 
times  of  publication,  ii.  461 
proclamation  of,  id, 

form  of,  id. 
dissent  of  parents  and  guaidians,  id, 
certificate  of  publication,  id. 

form  of,  ii.  462 
object  of  publication  of,  id, 
in  false. names  marriage  void,  id, 
of  illegitimate  children,  id, 
baptismal  names  to  be  fully  set  forth,  id, 
effect  of  variation  in,  462a 
publication  under  26  Geo.  2,  c.  33.  .4926 
the  like  under  3  Geo.  4,  c.  75. .462c 
under  4  Geo.  4,  c.  76. . id. 
no  publication  an  undue  publicatioD,  462d 

4.  Of  the  licence,  ii.  462e  to  465 
who  may  ^rani  it,  ii.  462« 

to  whom,  li.  463 

security  and  oath  required,  id, 

stamp  on,  ii.  464 

where  to  run,  id, 

fraud  in  obtaining,  id, 

effect  of  fraud,  id, 

duty  of  clergyman  on  marrying  by,  ii.  464a 

forgery  of,  ii.  465 

5.  Of  iolemnitationf  time  and  place  rf,  ii«  465  to 

479 
where  to  be  solemnised,  ii.  465 
by  banns,  id, 
by  licence,  id, 

under  statutory  enactments,  ii.  465a,  4656 
power  of  bishop  to  authorize,  ii.  4656 
under  Church  Building  Acts,  ii.  4656  to  465c 
time  of  solemnization,  ii.  466 
by  Roman  Catholic  priests,  id, 
by  a  pretended  clergyman,  id, 
punisnment  of  clandestine  marriagts,  ii.  466a 
suspension  of  clergyman,  ii.  467 
pecuniary  forfeiture,  ii.  469 
canons  de  proprio  vigore  not  binding  on  laity, 

ii.  470 
punishment  for,  under  Marriage  Acts,  ii.  472 
solemnization  by  Sabbatarians,  id. 
by  Romish  priests,  ii.  473 
by  Anabaptists,  t^. 
Scotch  marriages,  id. 
of  clandestine  marriages  generally,  ii.  476, 

476 
rule  as  to  validity  of  foreign  marriages,  ii.  476 
exceptions  thereto,  id. 
in  case  of  army  of  occupation  and  newly  con* 

Quered  country,  ii.  476a 
of  tactories,  id, 

in  ambassador's  house,  ii.  4766 
privileges  of  ambassador's  chapels,  476c 
enactment  of  4  Geo.  4,  c.  91,  respecting,  id, 
legal  incapacity  by  domicil,  id, 
foreign  marriage  )aw  to  be  proved, M. 
by  Roman  Catholic  clergymen,  ii.  478 
enactments  respecting,  ii.  478,  433zs 

6.  Form  of  tolemnitation,  ii.  479,  480 
witnesses  present,  ii.  479 
impedimenta  alkged,  id* 
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MARRIAGE^(c0n(tfiii«(i.) 
the  ring,  ii.  479 
the  sacrament,  ii.  480 
the  sermon,  id, 

7.  Fee  for  marriage,  id, 
how  recoferable,  ii.  481 
not  due  if  service  not  performed,  ii.  482 
appropriation  of,  id, 

8*  Register  and  certificate  of,  id, 
duty  of  churchwaidens  respecting,  id, 
form  of  register,  id, 
penalty  for  falsifying  of,  ii.  483 
register  of  special  licence,  id, 
certificate  of,  ii.  484 
by  clergyman,  id, 
by  registrar,  id. 

9.  Trial  of  marriage,  id* 
by  ecclesiastical  jud^e,  ii.  485 
jurisdiction  of  ecclesiastical  courts  as  to,  id. 
lawfulness  of,  id. 

bishop's  certificate  thereof,  ii.  486 
prohibition  of  trial  of,  ii.  487 
evidence  of  marriage,  ii.  488  to  495c 
sentence  of  spiritual  court  when  or  not  con- 
clusive, ii.494 
Duchess  of  Kingston's  case,  ii.  495 

10.  Divorce,  causes  of,   ii.  499  to  506.    See 

Divorce,  and  Addenda, 

11.  Alimony,  ii.  506  to  508e.    See  Alimony, 

12.  Elopement,  ii.  508e  to  512.    See  Elopement. 
form  of  libel  in  suit  for  restitution  of  conjugal 

righU,  iii.  266 
the  like  for  a  divorce,  iii.  268 
costs  in  matrimonial  suits,  iii.  336 

MARTYRDOM  OF  KING  CHARLES  THE 
FIRST, 
observed  as  a  day  of  fasting,  ii.  322.    See 
Holidays, 

MARSHALLING    ASSETS,    ii.    562.     See 
Mortmain, 

MAST, 

what,  ii.  512 

MATURINES, 

religious  order  of,  ii.  523 

MAY  THE  TWENTY-NINTH, 

observed  as  day  of  thanksgiving,  ii.  322 

MEDICAL  EVIDENCE,  iii.  321 

MENTAL  DEFECTS, 

marriage  when  affected  by,  ii.  451 

METHODISTS.    See  Dissenters, 

METROPOLITAN.    See  Bishops. 
who,  i.  395 

MIDDLESEX, 

registry  of  wiUft  iWe,  \v  •  ^^ 


MIDWIVES, 

formeriy  licensed,  ii.513 
occasion  of  being  licensed,  id. 
ancient  oath  of  office,  ii.  513,  514 
baptism  by,  ii.  515 

MILK, 

tithe  of,  iii.  684,  note 

MILLS, 

chargeable  to  church  rate,  i.  385 
tithe  thereof,  iii.  713 

MINES, 

in  glebe  lands,  may  be  wrought,  ii.  308 

MINISTER, 

ambiguous  meaning  of , word,  iii.  44 
not  to  reveal  confession,  ii.  9 

MINORS, 

marriage  of,  ii.  9 
suits  by,  iii.  184 

MINORIES, 

corruptly,  whence  so  called,  ii.522 

MISNOMER, 

effect  of  in  citation,  iiu  246, 247 
in  articles,  iii.  284 

MISSAL, 

what,  i.  376 

MIXED  TITHES, 
what,  iii.  680 

MODUS  DECIMANDI, 
what,  iii.  739.    See  Tithes. 

MONASTERIES, 

1.  Origin  of,  ii.  516 

appropriation  of  churches  made  to  Um 
1.  70,  71 

2.  The  several  kinds  of,  ii.  517 
Benedictines,  id, 
Cluniacs,  id. 
Grandmootines,  id, 
Carthusians,  id. 

Cisternians,  or  Bernardines,  ii.  518 
Savigoians,  or  Fratres  Grisei,  id. 
Tironenses,  id, 
Culdees,  ii.  519 

3.  CanoKS,  ii.  519  to  521 
secular  canons,  ii.  519 
regular  canons,  tcf. 
Augustioes,  id, 

order  of  St.  Nicholas,  ii.  520 

order  of  St.  Victor,  id. 

order  of  St.  Mary  of  Merlon,  id, 

Prsmoostratenses,  id, 

Gilbertines,  id, 

order  of  the  Holy  Sepulchre,  ii«  521 

4.  Nuns,  id, 
several  sorts  of,  id. 
Older  of  Fontemull,  id. 
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MONASTERIES— (contintiftf.) 

order  of  St.  Clare,  or  Minoresses,  ii.  622 
order  of  St.  Bridget,  id. 

5.  Friars,  ii.  522  to  525 
several  kinds  of,  ii.  522 
DomiDicaos,  id, 
Franciscans,  ii.  523 
Capuchins,  td. 

Trinitarians,  or  Matorines,  td. 
Carmelites,  ii.  524 

Crossed,  or  Crouched  Friars,  id, 

Austins,  or  Eremites,  td. 

order  of  the  Sac,  td. 

Bethlemites,  td. 

order  of  St.  Anthony  of  Vienna,  ii.  525 

Bonhomroes,  td. 

6.  Military  orders,  id, 
were  of  several  kinds,  id. 
Knights  Hospitallers,  td 
Templars,  ii.  526,  532 
order  of  St.  Lazarus,  ii.  526 

7.  Of  the  several  kinds  of  houses,  ii.  526  to  529 
cathedrals,  ii.  526 

colleges,  td. 
abbies,  ii.  527 
priories,  id, 
preceptories,  ii.  528 
commandries,  id, 
hospitals,  id, 
friaries,  ii.  529 
hermitages,  td. 
chauntries,  td. 
free  chapels,  td. 

8.  Of  the  officers  therein,  ii.  530  to  532 
abbatt,  ii.  530 

prior,  id, 

sub-abbatt,  or  sub-prior,  td. 
roagister  operis,  td. 
eleemos^narius,  id, 
pitantanus,  id, 
sacrista,  id, 
camerarius,  id, 
cellerarius,  id, 
thesaurarius,  ii«  531 
precentor,  td. 
bostilarius,  id. 
'infirmarius,  id, 
refectionarius,  id, 
coquinaritts,  td. 
ganlinarins,  id, 
portarius,  id, 
writers,  id, 
annalists,  td. 

9.  Dissolution  of,  ii.  532  to  540 
Templars  dissolved,  ii.  532 
dissolutions  before  27  Hen.  8,  td. 
dissolution  by  27  Hen.  8,  ii.  535 

by  31  Hen.  8,  ii.  536 
by  32  Hen.  8,  ii.  537 
by  37  Hen.  8,  ii.  538 
by  1  Edw.  6,  iL  539 

10.  Obeervatians  respecting,  ii.  540  to  546 
niUDber  of  honies  uppimed,  ii.  640 ;  iiL  690 


MON  ASTE  aiES— (<»iitiiiti<d.) 
their  value,  ii.  540 ;  iii.  690 
revenues  of,  how  disposed  of,  ii.  642 
dissolution  au  act  of  state,  not  of  the  church, 
ii.543 

11.  Lands  of,  exempt  from  tithes,  ii.  546, 688, 
695 
list  of  dissolved  monasteries,  iii*  690 

MONITION, 
what,  iii.  191 

MONUMENTS, 

erection  of,  in  church  and  churchyard,  i.272, 
273 

MORAVIANS.    St»  Dissenters. 

MORT  D'ANCESTRE, 
assize  of  what,  i.  105 

MORTGAGE, 

devise  thereof  passeth  the  lands,  iv.  187 

assets  for  payment  of  debts,  iv.  458 

how  far  preferred  in  payment  of  debts,  iv.  475 

MORTMAIN, 

history  of,  ii.  546 
what  so  termed,  ii.  5466 
statutable  restraints  of,  ii.  547 
relaxations  of  those  restraints,  ii.  560 
recent  enactment  of  3  &  4  VicL  c.  60^  re- 
specting, ii.  551 
licence  in   mortmain  not  necessary  under 

Church  Building  Act,  id, 
mortmain  acts  spply  if  endowment  exceeds 

yearly  value  ot  300/.  id. 
in  case  of  additional  endowments,  id^ 
further  restraints  by  9  Geo.  2,  c.  36,  ii.  651a 
construction  of  wills  on  the  statute,  ii.  653 
devise  of  lands  to  be  turned  into  money, 

ii.554 
of  money  to  be  laid  out  in  lands,  ii.  556 
what  are  charities  within  the  statute,  ii.  558 
severe  construction  of  Mortmain  Acts,  ii.559 
exceptions  from  operation  of,  ii.  5696 
erection   or   establishment  of  hospital   or 

school,  ii.  560 
bequests  to  land  already  in  mortmaia  not 

void,  ii.  561a 
devises  by  freemen  of  London,  td. 
bequests  for  melioration  of  land,  ficc  id, 
as  respects  Scotland  or  Ireland,  ii.  6616, 

562a 
bequest  for  the  support  of  a  minister,  ii.56]e 
marshalling  assets,  ii.  562 
provisions  of  43  Geo.  3,  c.  108,  td. 
does  not  extend  to  colonies,  &c«  ii.  562a 
or  to  East  Indies,  td. 
abstract  of  statutes  relating  to,  i.  317d 
what  evidence  of  enrolment  of.  Addenda  to 

Mortmain, 

MORTUARY, 
what,  ii.  562a 

distinction  between  and  corse  presents,  ii.  663 
limitaUoos  of,  by  statute,  id. 
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MORTUARY— (fiotitinuea.) 
how  recoverablei  ii.  567 
fraadulent  alienatioDs  to  defeat,  ii.  568a 

NAILER,  JAMES. 

indicted  for  blasphemy,  iii.  385 

NATIONAL  SYNOD,  ii.  306 

NAVE  OF  THE  CHURCH, 
whence  so  called,  i.  342 

NE  ADMITTAS. 

writ  of,  what,  i.  31 ;  iii.  1 

NEW  STYLE.    See  KaUndar. 
established,  ii.  347 

NEXT  AVOIDANCE, 
how  far  grantable,  i.  12 
form  of  grant,  i.  50 

NOCTURN, 
what,  iii.  1 

NOMINATION  TO  A  BENEHCE.   See  Be- 
mjiet, 

NON-CONFORMISTS.    See  Dimnteru 

NON-DECIMANDO.    ^^Tithn. 
what,  iii.  683 

NON-RESIDENCE.    See  Ue$id€nct. 

NOTABILIA,  BONA.    See  WxU$. 
what,  iv.  293 

NOTARY  PUBLIC, 
who,  iii.  2 
how  appointed,  id, 
provisions  of  41  Geo.  3,  c.79,  respecting,  iii.  4 

of  3  &  4  Will.  4,  c.  70,  iii.  8 
how  sworn,  iii.  10 

office  of,  in  the  contestation  of  suit,  iii.  1 1 
authenticity  of  his  proceedings,  id, 
stamps,  id, 

form  of  faculty  appointing,  iii.  12 
oath  of  due  service,  iii.  13 

NOVEL  DISSEISIN, 

writ  of  assize,  of  what,  iii.  13 

NOVEMBER   THE   FIFfH.  ii.  193.      See 
Holydays, 

NULLITY  OF  MARRIAGE, 

form  of  articles  in  suit  for,  iii.  291 

NUNCUPATIVE  WILL,  iv.  134.    See  WiU$, 

OATHS, 

1.  In  vohat  eases  to  be  taken,  iii.  14  to  29 
lawfulness  of,  iii.  14 
oath  ex  officio,  id, 
oath  of  calumny,  iii.  16 
form  of,  id. 
oath  of  truth,  iii.  18 
oath  of  malice,  id, 
suppletory  oath,  id, 
inanimam  dom\u\,\u%%V 
oath  of  damages,  id. 


OATHS— (foiKiiiiud.) 
oath  of  costs,  iii.  21 
oath  of  purgation,  id, 
other  oaths  of  use  in  the  courts,  id, 
oath  of  allegiance,  iii.  22,  27,  31 
of  supremacy,  iii.  22,  27 
of  abjuration,  id, 

of  Quakers,  iii.  22.  28, 29  ;  and  Addtnda 
of  Moravians,  iii.  23,  29 
of  Infidels  or  Aliens,  iii.  23 
of  Jews,  id, 
of  Mahometans,  id, 
of  separatists.  Addenda  to  Oath 
oaths  and  declarations  to  qualify  for  offices,!^. 

Provisions  of  9  Geo.  4,  c.  17,  iii.  24 
eclaration  substituted  in  lieu  of,  id, 
form  of  declaration,  id, 
to  be  subscribed  befbre  magittratei.  iii.  24,33 
on  neglect,  to  make  election  Toid,  iii.  24 
declaration  to  be  made  within  six  months,  id, 
where  to  be  made,  iii.  26 
proviso  as  to  naval  oflkert.  &c.  id. 
mdemnity  clause,  iiL  25,  27 
omission  to  make  declarationa,  not  to  ailect 

others  not  privy  thereto,  iiL  26 
declaration  against  transabatantion,  repealed, 

id, 
by  clergymen,  id, 

IL  In  what  cases  oaths  aholish^d,  iii.  29 
statute  for  abolition  of,  id, 
provisions  of  5  &  6  Will.  4,  c.  62,  id. 
Lords  of  Treasury  may  tubstitute  dedan* 

tion  in  lieu  of  in  certain  cases,  iii.  30 
publication  thereof  in  Gazette,  td. 
no  oath  to  be  taken  where  declaration  sabsti* 

tuted,  iii.  31 
false  declaration  a  misdemeanor,  iii.  31, 35 
oath  of  allegiance  still  required  in  certaia 

cases,  iii.  31 
oaths  still  to  be  taken  in  courts  of  justice, 

&c.  id, 
universities,  kc,  may  substitute  declaratioa 

in  lieu  of  oath,  id, 
churchwardens  and   sidesmen's   oath  abo- 

lished,  id, 
so  by  persons  acting  in  turnpike  trusts,  iii»3S 
or  on  taking  out  a  patent,  td, 
so  by  pawnbrokers,  id, 
penalties  as  to  oaths  to  apply  to  declara- 
tions, id, 
justices  not  to  administer  oaths,  &c  i^» 

111.  33 
declaration  in  lieu  of  oatb,  &c«  on  transferof 

stock,  &c.  id, 
so  on  oaths  and  affidavits  required  by  5 

Geo.  2,  c  7,  and  54  Geo.  3,  c  15,  id, 
declaration   in  writing  suffident  to   pro** 

execution  of  will,  £cc.  iii.  34 
suits  on  l)ehalf  of  king  to  be  proved  bj 

declaration,  id, 
voluntary  declaration  and  form  of,  iii.  34, 35 
fees  on.  iii.  35 
taking  ialse  declaratioa  a  miadoBaaiiQfi  iii* 

31^35.    Seealioaddifiii«tof«Liik 
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OBIT, 

what,  iii.  35 

OBLATIONS.    See  Offering. 
what,  iii.  36 

OBSERVANTS, 

an  order  of  friars,  ii.  523 

OBVENTIONS, 
what,  iii.  36 
» 

OFFERINGS.    See  Mortuary. 
what,  iii.  36 

whether  due  of  common  right,  iiu  37 
how  recoverable,  iii.  37,  38 
exempted  from  tithes,  iii.  38 

OFFERTORY, 
what,  i.  370 
how  to  be  distribated,  ii.  427 

OFHCE, 

whether  grantable  to  two  jointly,  ii.  47 
grant  thereof,  how  restrained,  ii.  376 
not  to  be  sold,  ii.  44 
appointment  to,  in  Ecclesiastical  Courts,  ii. 

41 
oaths  and  declarations  to  qualify  for,  iii.  14. 

See  Oath, 
right  to,  to  be  tried  at  common  law,  iii.  450 

OFFICIAL, 
who,  iii.  38 

of  the  archdeacon,  i.  97, 290 
official  principal,  his  qualification,  i.  290 
jurisdiction  and  power  of,  i.  291 
duration  of  office,  i.  294 

OLD  STYLE.    See  KaUndar. 
abolished,  ii.  347 

OPINIONS, 

Appropriation, 
of  Lord  Stowell,  as  to  ri^htof  lay  appropria- 

tor  where  there  is  no  vicar,  i.  82 
of  Mansfield  (afterwards  C.  J.),  on  same 

point,  i.  826 

Baptism, 
of  Dr.  Lawrence,  that  a  cler|[yman  is  bound 
to  baptize  the  child  of  a  dissenter,  i.  115a 

Burial, 
of  Dr.  Harris,  on  right  of  burial,  i.  258a 
the  like  of  Dr.  Swabey,  id. 

Church, 
of  Dr.  Swabey,  respecting  the  grant  of  a 
faculty  for  a  pew,  i.  362a 

Church  Bate, 
of  Dr.  Lawrence,  as  to  liability  of  canals  to 

pay,  i.  384a 
of  Sir  Vicary  Gibbs,  confirmatory  thereof,  id. 

Church  in  the  Colonie$, 
of  the  judges,  as  to  the  clergy  reterves,  i. 

Aldqqqq 


OPINIONS— (eojitiniteci.) 
Colleges  and  Univenities, 
of  Lord  Stowell,  as  to  preference  given  to 
particular  places,  i.  490 

Dilapidations, 
of  Lord  Stowell,  how  to  proceed  againet  a 
non-resident  incumbent  for  dilapidations, 
ii.  153 

Ordination, 
of  Lord  Stowell,  as  to  effect  of  ordination 
once  conferred,  iii.  41,  42 

Simony, 
Lord  Campbeirs,  iii.  647 

WilU, 
of  Lord  Stowell,  as  to  lapse  where  advowson 
is  litigated,  iv.  83 

OPTION.    See  Bishop. 
what,  i.  239 

ORATORY.    See  Chapel. 
what,  i.  297 

ORCHARDS, 

titbeof,  iii.  684,  note  709 

ORDERS  OF  COURT,  iii.  226  to  244.    See 
Practice, 

ORDINAL, 
what,  iii.  39 

ORDINARY, 
who,  iii  39 

ORDINATION.    See  also  Church  in  the  Co- 
lonies, 

1.  Of  the  order  of  priests  and  deacons,  iii.  39 
origin  of  the  words  priests  and  deacons,  id. 
orders  not  a  sacrament,  iii.  40 

antiquity  of  priests  and  deacons,  id. 
effect  of  ordination  once  coofened,  iii.  41 
cannot  be  deprived  for  fault  in  induction,  iii. 
42 

2.  Form  of  ordination,  id* 

form  established  in  2  Ed.  6,  id. 

all  other  forms  abolished,  id, 

form  annexed  to  the  Book  of  Common  PrtyeTf 

id, 
as  established  by  Thirty-nine  Articles*  id. 
by  canon,  id, 
by  act  of  parliament,  iii.  43 

3.  Of  the  time  and  place  of,  iii.  43,44 

4.  Of  th$  qualification    and  examination    of 

persons  to  be  ordained,  id, 
age  of,  iii.  45 
title,  id, 

testimonials  of,  iii.  47 
examination  of,  iii.  60 
letters  dimissory,  iii.  50  to  52 

5.  Oaths  and  subscriptions  previout  ta,  Ui«  63 

6.  Form  and  manner  of  ordaining  dmcom,  id* 
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ORDINATION— (cofitiittied.) 

7.  Form  and  manner  of  ordaining  frietU,  ui.  55 

8.  Feeifor  ordination,  Hi.  56 

9.  Simoniaeal  promotion  to  ordtrs,  ui«  57 

10.  General  office  ofdeaeom,  iii.  58 

11.  General  office  ofprietts,  iii.  61 

12.  Exhibiting  lettert  ofordert,  id. 

13.  Arehbiihop  Wake^t  dirgetions  to  the  bithopi 

of  hit  province  in  relation  to  orders,  iii.  62 
form  of  title  for  orders,  iii.  68 
of  tettimonial  for  orders,  id. 

ORGAN.    See  Church  and  Faculty, 
m  the  church,  L  d74a 

ORNAMENTS.    See  Church. 
of  the  church,  i.  376,  377 

ORPHANS, 

in  London,  iv.  572 

OSCULATORY, 
what,  iii.  71 

OSTIARY. 
whit,  iii.  71 

OVERSEERS  OF  A  WILL.    See  Will. 

OUTLAW. 

whether  he  can  make  a  will,  iv.  75 
whether  he  may  sue  in  ecclesiastical  Court, 
iu.  184 

OXFORD.    See  ColUges. 

PALL, 

what,  iii.  71 

PANDECTS, 

what,  Author's  Pref.  xvi. 

PANNAGE, 
what,  iii.  72 

PAPISTS.    See  Popery. 

PARAPHERNALIA, 
what,  ii.  456 ;  iii.  72 

whether  devisable  by  the  husband,  iv.  415 
whether  such  devise  good  against  debts,  iv. 
416 

PARDON, 

offset  thereof  in  ecclesiastical  matters,  iii.  72, 
73 

PARISH, 

1.  Origin  of»  iii.  73 
first  institution  of,  id. 
liability  of  to  support  and  repair  roads,  iii.  75 

8.  Boundariet  of,  id. 

perambttlaUoQa  Ib^ieof » id. 


PARISH— (eonttiiu«2.) 

regulations  as  to,  under  Church  Baildiog 

Acts,  iii.  76 
trial  of,  iii.  77 

3.  Who  are  parithionert,  iii.  79 
custom  of  to  elect  certain  officers,  u/» 
to  elect  perpetual  curate,  id. 

to  elect  a  sexton,  ilL  80 

4.  When  a  numdamus  lies  to,  iii.  81 

PARISH  CLERK, 
who,  iii.  82 
his  qualification,  id. 

how  appointed,  id.  • 

in  united  parishes,  iii.  83 
under  Church  Building  Acts,  iii.  83,  89 
how  admitted,  iiL  84 

salary  of,  and  how  recoverable,  iii.  84, 85, 90 
how  removable  from  office,  iii.  86 
mandamus  to  restore,  iiL  87 
form  of  articles  against,  iii  288 

PAROCHIAL  CHAPEL, 
what,  i.  300 

PAROCHIAL  LIBRARY,  ii.  409.    See  It- 

brary, 

PARSON, 
who,  iii.  91 
parson  imparsonee,  id, 

PASSING  BELL,  ui.  606 

PATRIARCH, 
who,  iii.  91 

PATRON,  PATRONAGE.    Ste  Adtfowson, 
under  Augmentation  of  Benefice  Act,  i.  184« 

PAUPERS, 

suit  by,  iii.  185 

PECULIAR, 

number  of,  iii.  91 

jurisdictions  of  several  kinds,  iiL  91 ;  ii.  30/ 

exempt  jurisdictions  in  general,  iii.  92 

royal  peculiars,  id. 

archiepiscopal,  iii.  93 

peculiars  of  bishops  in  another  diocese,  iiL  94 

the  like  in  their  own  diocese,  exclusive  of 
archdiaconal  jurisdiction,  id. 

of  deans,  prebendaries,  and  others,  iiL  95 

power  of  archbishops  and  bishopa  as  Ui  ex- 
empt or  peculiar  benefices,  iii.  98 

where  jurisidiction  given,  and  bishops,  &€• 
concurred,  jurisdiction  to  cease,  id. 

of  monasteries,  id. 

appeals  from  places  exempt,  iiL  99 

visitations  of  places  exempt,  iii.  99,  100 

PENANCE.     See  Eseommitnieation  ;   CkMrtk, 
brawling  in  ;  Practice, 
what,  iii.  101 
divers  kinds  of,  id. 
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PENANCE— (coiiHnwd.) 

priTate,  public  and  solemn,  tii.  101 

may  be  remitted,  iii.  103 

regulations  as  to,  by  canon,  td. 

by  statute,  id, 

schedule  of  penance  most  be  given  to  the 

party,  iii.  104 
party  in  contempt  for  non-payment  of  costs, 

disposal  of  the  commutation  money,  iii.  105 

PENSION, 

what,  iii.  106 

origin  thereof,  i.  86;  iii.  106 
how  recoverable,  iii.  108  to  110 
prohibition  denied  in  suit  for,  iii.  108 
successor  liable  for  arrears  of,  iii.  110 

PENTECOST  A  LS, 
what,  iii.  110 
how  recoferable,  id, 

PERAMBULATIONS.    See  PariiA. 
of  boundaries  of  a  parish,  iii.  75  to  79 

PERINDE  VALERE, 
writ  of,  what,  iii.  Ill 

PERJURY, 

in  ecclesiastical  courts  how  punished,   iii. 
111,112 

PERPETUAL  CURACIES,  ii.  55.     See  Cu^ 
rates. 
not  an  ecclesiastical  benefice,  ii.  55 
origin  of,  ii.  55b 
land  annexed  when  cannot  be  leased  to  bind 

the  successor,  ii.  55c 
appointment  to,  ii.  58 
removal  of,  ii.  76 

PERSONAL  ANSWERS, 

when  or  not  brought  in,  iii. 298 

their  object,  td. 

what  they  should  contain,  iii.  299 

personal  service  of,  requisite,  iii.  299  to  302 

reformation  of,  iii.  302 

form  of,  iii.  303 

PERSONAL  TITHES.    See  Tithn, 
what,  iii.  680 

PETER-PENCE, 
what,  iii.  112 
now  abolished,  iii.  146 

PEWS   IN  THE  CHURCH,  i.358  to  367e. 
See  Church, 

faculty  for,  i.  362,  362a 

form  of  citation  for  perturbation  of,  iii.  259 

form  of  libel  thereon,  iii.  271 

PHYSICIANS, 

how  far  necessary  to  be  licensed,  iii.  1 12 
possession  of  a  diploma  not  evidence  of  bang 

one,  iii*  114 
incorporated  in  London,  id, 
surgeons,  id. 


PHYSICIANS— (cdntmued.) 

college  of,  may  search  for  6oUy  drags,  iii.  1 1 5, 

and  see  Addenda, 
may  not,  as  creditor,  claim  administration, 

iii.  115,  note  (r) 

PICTURES, 

if  in  wainscot,  go  to  the  heir,  iv.411 

PIE, 

what,  iii.  117 

PIGEONS, 

in  a  dove-house,  go  to  the  heir,  iv.  407 

PIGS. 

tithe  of,  iii.  684,  note 

PIOUS  USES.    See  CharitabU  Um. 

PITANTARIUS.    See  Mimattenci. 
in  the  religious  houses,  who,  ii.  530 

PLACES  OF  BISHOPS, 
what,  i.  218 

PLACITA  PRINCIPUM, 
what.  Author's  Pref.  xvi. 

PLANTATIONS, 
wills  there,  iv.  301 

estates  there,  assets  for  payment  of  debts, 
iv.  461 

PLAYS, 

not  to  be  acted  in  church  or  church-ytrd,  i.389 
nor  in  universities,  i.  513 

PLENARY  CAUSES. 

what,  iii.  187.    See  Fraetiee, 

PLEBISCITA. 

what.  Author's  Pref.  xiv. 

PLENE  ADMINISTRAVrr.    See  WilU. 
plea  of,  iv.  489. 

PLOUGH  ALMS, 
what,  iii.  117 

PLURALITY, 

1.  ReitrainU  thereof,  by  eanen,  iii.  118 

2.  Disperuations  by  canon,  iii.  120 
manner  of  obtaining,  iii.  122 
form  of  certificate,  id. 

form  of  testimonials,  id, 
form  of  dispensation,  iii.  123 

3.  Reitraintt  and  di$pentatumi  by  statute  before 

Aug,  1838,  iu.  124 

4.  The  like  since  August,  1838,  iii.  134 
enactmenU  of  1  &  2  Vict.  c.  106,  iii.  134 
repeal  of  former  statutes,  td. 

not  more  than  two  preferments  to  be  held 

together,  td. 
one  preferment  and  one  benefice  only  to  be 

held  together,  iii.  135 
definition  of  term  cathedral "  preferment,"  id. 
the  like  of  benefice,  td. 
two  benefices,  unless  within  ten  miles  of  each 

other,  not  to  be  held  together,  id. 
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PLURALITY— (cpntimied.) 

distance  how  to  be  computed*  iii.  186 

nor  where  population  more  than  3000,  or 

joint  value  exceeds  £1000,  id, 
population  how  to  be  computedi  iii.  136 
when  the  two  may  be  heki  together,  id. 
proviso  as  to  residence  on  larger  parish,  id, 
not  to  affect  former  powers  of  bishops,  iii.  1 36a 
annexations  of  sinecures  to  cures  of  souls,  id, 
division  and  constitution  of  benefices,  id, 
licence,  &c.,  to  hold  two  benefices  to  be  ob- 
tained from  Archbishop  of  Caoterbur? ,  id, 
requisites  to  obtain  licence,  &c.,  iii.  1366 

POLYGAMY. 

what,  i.  192 

POOR-BOX, 

to  be  in  churches,  i.  369 

POPERY, 

papal  encroachments  in  this  realm,  iii.  141 

popish  jurisdiction  abolished,  iii.  142 

Peter-pence  abolished,  iii.  146 

first-fruits  and  tenths  taken  from  the  pope,  id. 

the  pope's  presentation  to  benefices,  iii.  147 

appeals  to  Rome,  iii.  148 

bringing  bulls  and  other  instruments  from 
Rome,  iii.  150 

popish  books  and  relics,  iii.  151 

popish  marriage,  iii.  154 

papists  shall  not  succeed  to  the  crown  of  this 
realit),  iii.  155 

papists  not  to  present  to  benefices,  id, 

where  papist  tenant  in  common  with  a 

qualified  person,  latter  to  present,  iii.  162 

suspected  piapists  in  Scotland  to  take  the 

formula  before  presenting,  iii.  162, 171, 

179 

lands  given  to  superstitious  uses,  iii.  163 

summary  of  laws  against  papists  before  April, 
1829,  iii.  162  to  169,  and  notes 

Roman  Catholic  Relief  Acts,  iii.  169 
Provisions  of  10  Geo.  4,  c.  7,  iii.  169  to  179 

declarations  against    transubstantiation  re- 
pealed, iii.  169 

Roman  Catholics  may  sit  and  vote  in  Par- 
liament, id, 

oath  to  be  taken  before  doing  so,  iii.  169, 1 70 

may  vote  at  elections,  iii.  170 

repeal  of  acts  as  to  taking  and  formula  in 
ScoUand,  iii.  171 

nay  elect  and  be  elected  members  for  Scot- 
land, id, 

no  Roman  priest  to  sit  in  House  of  Com- 
mons, id, 

may  hold  civil  and  military  offices,  except, 
&c.  iii.  172 

not  exempted  from  taking  certain  oaths,  id, 

offices  withheld  from  Roman  Catholics,  id, 

nothing  therein  to  repeal  7  Geo.  4,  c.  72,  id, 

may  be  members  of  fay  corporations,  id, 

but  not  to  vote  in  ecclesiastical  appoint- 
ments, iii.  173 
not  to  extend  to  ecc\e&\%%\\e^  offioes^  &c«  id, 
nor  to  preseat&^oix  to  >)«tm&^^,  Vd. 


POPERY— (contimud.) 

proviso  for  presentation  to  benefioei  ooiiiiected 
with  offices,  iii.  173 

no  Roman  Catholic  to  advise  the  crown  od 

^  church  appointments,  id, 

time  and  manner  of  taking  oaths  for  corpo- 
rate offices,  iii.  174 

the  like  for  other  offices,  id. 

penalty  on  acting  in  offices  without  taking 
the  oath,  iii.  175 

oaths  by  military  and  naval  officers,  id, 

no  other  oath  necessary  to  l>e  taken  by,  id, 

titles  to  sees,  &c.  not  to  be  assamed  by 
Roman  Catholics,  id. 

judicial  or  other  officers  not  to  attend  with 
insignia  of  office  places  of  worship,  iii.  175, 
176 

penalt]^  on  Roman  Catholic  ecdenastics 
officiating,  except  at  their  uaoal  places  of 
worship,  iii.  176 

not  to  repeal  5  Geo.  4,  c.  25,  id. 

proviso  for  suppression  of  jesoitSy  &c.itL  176, 
180 

Jesuits,  &c.  coming  into  this  realm  to  be 
banished,  iii.  176 

proviso  for  registry  of,  if  natural  bom  sab- 
jects,  ui.  177 

granting  licences  to,  and  revoking  same,  id, 

accounts  of  licences  to  be  laid  before  parlia- 
ment, id, 

misdemeanor  to  admit  persona  memben  of 
such  religious  orders,  id, 

and  person  so  admitted  to  bo  banished,  &c 
iii.  178 

not  to  extend  to  female  societies,  id» 

recovery  of  penalties,  id. 
Provisions  of  2  &  3  W.  4.  c.  115,  iiL  179 

Roman  Catholics  subject  to  same  laws  as 
dissenters  as  to  schools  and  places  of  wor- 
ship, id, 

oath  to  be  taken  by  Roman  Catholic  school- 
masters, iii.  179 

not  to  repeal  10  G.  4,c.  7,s. 28,iii.  180. 176 

proviso  as  to  property  for  religions  and  other 
purposes,  iiL  180 

this  statute  retrospective,  id, 

legacies  for  caning  on  good  designs  of 
Roman  Catholics  valid,  id. 

for  Roman  Catholic  priests  and  chapels bad,i<{. 

PRACTICE. 

1.  General  Part,  iii.  181  to  244 

1.  The  subject  matter  and  courts,  iiL  181 
law  of  the  ecclesiastical  courts,  iii.  181,  and 

note  (a) 

jurisdiction  of  the  courts,  iii.  182 

of  the  Arches  Court,  id. 
of  the  Prerogative,  iii.  183 
of  the  Consistory  of  London,  U* 

original  object  of  the  suit  may  be  changed,  iff. 

2.  Who  may  be  parties  to  the  suit,  iii.  184 
criminal  suit  open  to  all,  id. 

civil  suit  to  all  who  show  an  interest,  id. 
persons  excommunicated,  when,  nf. 
^>^^i^ms^  id. 
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niiiion,  imbecilot  or  lanaiici,  iii.  184 
married  women,  when,  iii.  185 
paupers,  id, 
loterveners,  id, 
3.  Mods  af  conducting  a  luit,  iii.  186 
general  outline  thereof,  id, 
causes  are  twofold,  iii.  187 
plenary  causes,  id, 
summary  causes,  id, 
the  citation,  iii.  187—191 
first  plea,  its  different  names,  iii.  188 
subsequent  pleas,  id. 
advantages  incident  to  this  mode  of  pleading, 

id. 
litis  contestatio,  different  kinds  of»  iii.  189 
personal  answers,  id. 
designation  of  witnesses,  iii.  190 
responsive  allegation,  id, 
examination  of  witnesses,  id. 
term  assigned  for  proof*  id. 
counter  allegation,  id, 
monition,  iii.  191 
compulsory  writ,  id. 
certificate  of  execution  thereof,  id. 
writ  de  cootumace  capiendo,  id, 
4.  Suit  in  Pr$rogativ4  Court,  iiL  192 
by  caveat,  iii.  192 

how  long  valid,  and  effect  thereof,  id. 
distinction  between  decree  and  citation,  id. 
form  of  decree  in  a  testamen^  cause,  id, 

J>rogress  of  suit  after  decree,  iii.  193 
brm  of  affidavit  of  scripts,  iii.  194 
affidavit  as  to  plight,  id, 
process  of  this  suit  when  adverse  party  does 

not  assert  an  allegation,  id, 
common  condidit,  what,  id, 
when  he  does  assert  an  allegation,  iii.  195 
when  publication  passes,  id, 
form  of  common  condidit  prior  to  1st  January, 

1838,  id, 
form  of  similar  plea  since,  iii.  197 
by  tpecial  allegation,  iii.  198 
how  this  suit  differs  from  suit  by  caveat,  id. 
power  of  residuary  legatee  where  executor 

refuses  to  prove  will,  id. 

Sower  of  legatee,  id. 
ecree  to  see  proceedings,  id,  ^ 
form  of  decree  against  executrix  to  bring  in  a 

will,  &c.  iii.  199 
process  where  a  decree  cannot  be  personally 
served  before  proceedingin  poenam  contu- 
macis,  iii.  200 
form  of  decree  viis  et  modis,  id, 
appearance  under  protest,  iii.  201 

5.  Suit  in  Arches  Court,  iii.  202 
initiatory  process  in,  id. 

is  by  citaUon  founded  on  letters  of  request,  id, 
form  thereof,  iii.  224 
or  on  appeal,  iii.  202 

6.  In  both  courts,  act  <^  petition,  id* 
form  of  and  repljr,  iii.  203, 205 
answer  to  reply,  iii.  206 

7.  Hearingjudgmntf  tinimci,  id. 


PRACTICE-(c(mrinti€d.) 

publication  of  evidence  and  setting  down 

cause  for  hearing,  iii.  206 
delivery  of  papers,  &c.  to  judge,  id. 
hearing  thereof  in  public  court,  id. 
judgment  thereon,  id, 
sentence,  definitive  or  interiocutory,  iii.  207 
final  interlocutory  decreet  id, 
form  of  sentence,  id. 
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8.  Form  of  minutes  in  a  cause  of  divorce,  iiu  209 
the  like  on  bringing  in  answers,  iii.  210 

the  like  where  sentence  is  porrected,  id, 
the  like  where  no  sentence  is  porrected,  id. 

9.  Eiecution  of  sentence,  iii.  211 
where  there  is  no  appeal,  id. 

writ  de  contumace  capiendo,  ii.  261d 

form  of  writ,  iii.  213 

against  privileged  person,  iii.  211 

wnen  court  may  order  release  of  parties  im- 
prisoned, id. 

form  of  order,  iii.  212 

execution  of  sentence  by  judicial  committee, 
iii.  213 

form  of  sleoificavit,  id. 
of  deliverance,  iii.  214 

10.  Inhibition,  attentat,  and  appeal,  id. 
Inhibition,  what,  id, 

canons  respecting,  id, 

when  it  must  precede  an  appeal,  iii.  215 

contents  of,  id. 

monition  for  transmission  of  process,  id, 

effect  of  inhibition,  id, 

form  of,  iii.  216 

Attentat,  what,  iii.  217 

appeals,  what,  id, 

are  judicial,  and  extra-judicial,  id, 

modes  of  appealing,  id. 

as  where  nothing  remains  to  be  done  after 
sentence,  iii.  218 

or  where  something  remains  to  be  done,  id, 

power  of  the  judge  a  quo,  id, 

of  the  judge  ad  quern,  id, 

form  of  instrument  of  appeal,  id. 

appeal  to  Judicial  Committee  of  Privy  Coun- 
cil, iii.  220 

time  of  appealing  to,  id. 

form  of  petition  to,  iii.  220 

11.  Form  of  minutes  in  a  cause  of  appeal  before 
Judicial  Committee  of  the  Privy  Council, 

iii.  221 
confirmation  of  order,  iii.  223 

12.  Letters  of  request,  iii.  224 
form  thereof,  id, 

form  of  decree  by  letters  of  request,  iii.  225 

13.  Orders  of  courts  at  Doctors*    Commons, 
iii.  226 

of  1st  session  of  Easter  Term,  1827,  id. 
provisions  of  10  G.  4,  c  53,  respecting,  iii. 

227 
orders  made  thereon,  id, 

14.  Orders  of  Judicial  Committee  of  Privy 

Council  respecting  appeals  from  EccUsi' 
aitical  Cotvrte,  iii.  237 
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II.  Special  Part,  iii.  244  to  341 

1.  Caveat,  what,  iii.  244 
by  canoQ  law,  id, 

by  common  law,  id, 
effect  of  entry  of,  id, 
form  of,  in  Prerogative  Court,  iii.  245 
against  a  church-rate,  id, 

2.  Citation,  tohat,  id, 
its  contents,  id, 

errors  in,  when  or  not  fatal,  iii.  246 

process  of  quorum  nomina  forbidden,  id. 

citation  to  a  company,  id, 

misnomer  of  party,  and  effect  thereof,  id, 

misnomer  of  judge  fatal,  iii.  247 

senrice  of,  under  old  law,  id, 

mode  of  service,  iii.  248 

distinction  between  citation  and  personal  ser- 

?ice,  iii.  249 
act  of  23  Hen.  8  as  to  citing  out  of  diocese, 

id. 
privilege  may  be  waived,  iii.  253 
citation  of  a  wife,  id, 
service  of  a  minor,  id. 
return  thereto  under  old  law,  iii.  258 
modem  practice,  iii.  259 
form  of  citation  for  perturbation  of  seat  or 

pew,  id, 
the  like  for  church  rates,  iii.  260 

3.  Of  the  libel  and  allegation,  iii.  261 
nature  of  a  libel,  id, 

statute  law  respectiug,  id. 

principles  of  law  respecting  libel  and  alle- 
gation, iii.  263 

court  will  sometimes  delay  to  admit  libel, 
iii.  264 

principle  of  qui  ponitfatetur,  id, 

inferential  averments,  how  to  be  taken,  id, 

what  a  libel  should  contain,  id. 

objections  to  allegation,  iii.  265 

in  cases  of  fraud,  id. 

supplemental  allegation,  when  allowed,  id, 

eflect  of  publication,  iii.  266 

rescinding  conclusion  of  cause,  what,  id, 

want  of  specification,  id. 

responsive  allegation,  what,  id. 

form  of  libel  in  a  cause  for  restitution  of  con- 
jugal rights,  id. 

form  of,  in  suit  for  a  divorce,  iii.  268 

form  of,  in  a  cause  of  perturbation  of  seat, 
iii.  271 

the  like  for  church-rate,  iii.  273 

form  of  allegation,  contesting  the  validity  of 
a  will,  iii.  276 

form  of  responsive  allegation,  iii.  279 

4.  Of  the  articles,  iii.  283 
general  requisites  of,  id. 

miiinomer  in,  when  or  not  fatal,  iii.  284 
when  to  be  exhibited,  id. 
amendment  and  admissibility  of,  id. 
when  court  bound  to  admit  them,  id, 
form  of,  against  clerk  g;ailty  of  incontinence, 
&c.  id. 


PRACTICE— (contintttd.) 

of  articles,  promoted  against  a  parish  cler 

iii.  288 
the  like,  in  suit  for  nullity  of  marriage  o 

ground  of  incest,  iii.  291 

5.  Pertonal  answer,  iii.  298 
when  to  be  brought  in,  id. 
when  not,  id, 

their  object,  id. 

what  they  should  contain,  iii.  299 

personal  service  of,  requisite,  id. 

old  practice  with  respect  to,  id, 

why  personal  service  requisite,  iii.  300 

service  on  proctor,  why  incorrect,  id, 

necessity  of  personal  service,  iii.  301 

ancient  practice  as  to  answers,  iii.  302 

where  answers  can  or  cannot  be  claimed,  id, 

answers  may  be  reformed,  id, 

consequence  of  not  giving,  id, 

form  of  personal  answers,  iii.  303 

6.  Of  the  evidence,  III,  30a 

one  witness,  how  far  sufficient,  iii.  304  to  308 
general  rules  as  to  evidence,  iii.  304 
—  civil  law  basis  of  the  ecclesiastical  law,  iiL  305 
depositions  in  Ecclesiastical  Court  not  eri- 

dence  at  common  law,  iii.  308 
otherwise  as  to  sentencCf  id, 
so  of  probate  of  a  will,  id, 
qualincation  of  witnesses,  id, 
expenses  of,  and  tender,  iii.  309 
commission  to  interrogate,  iii.  310 
compulsory  to  enforce  attendance  of,  id, 
examiners  to  take  evidence,  and  how  ap- 

pointed,  id, 
expense  of  depositions,  by  whom  paid,  id. 
examination  and  cross-examination  of,  id. 
interrogatories  must  not  be  irrecoocileabie 

with  plea,  iii.  311 
confronting  witness,  when  allowed,  id. 
re-examinatioQ  of,  id. 
exceptive  allegations,  what,  iii.  312 
general  rules  for  exceptive  allegations  contra 

personas,  iii.  313 
duty  of  examiner  with  respect  to  specification, 

ill.  312 
where  exceptions  contra  dicta,  iii.  315 
when  only  admissible,  id. 
want  of  specification  in  plea,  id. 
or  where  witness  has  deposed  to  matter  of 

fact,  iii.  316 
when  allegations  contra  dicta  not  admissible, 

id. 
rule  as  to  facts  novita  ad  notitiam  pervente, 

iii.  317 
judge  not  concluded  by  exceptive  allegations, 

id, 
exceptive  allegations  as  (o  declarations,  id. 
excepting  to  witness  by  party  producing  him, 

iii.  318 
declarations    of  deceased   party,  bow   hi 

evidence,  iii.  319 
letters  and  documents,  when  evidttiieeaiii.320 
entries  in  a  ioumat,  when,  iii.  321 
Tfifidical  evioence,  id. 
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PRACTICE— (continued.) 

judgmeDts  of  foreign  courts,  when  admissible, 
iii.  321 

noD-parochial  registers,  how  far  evidence, 
under  3  &  4  Vict.  c.  93,  iii.  322 

extracts  from,  to  be  stamped  with  seal  of 
office,  id. 

are  to  describe  register  from  whence  taken,  id. 

production  of  register  sufficient,  id, 

certified  extract  to  be  used  in  Ecclesiastical 
Court,  id, 

but  judge  may  order  production  of  original, 
iii.  323 

original  to  be  produced  in  criminal  cases,  id, 

verdicts  when  admissible  in  evidence,  id, 

ocular  inspection,  id, 

confidential  communications,  when,  iii.  324 

confession  of  parties,  id, 

felonious  acts,  when,  id, 

evidence  of  criminis  particeps,  id, 

handwriting,  evidence  of,  id, 

necessity  of   adminicular  proof  where  the 
evidence  is  from  handwriting,  iii«  325 

case  of  wills,  where  probate  granted  on  com- 
parison of  handwriting,  iii.  326 

attesting  witnesses  thereto,  and  provisions  of 
1  Vict.  c.  26.  id. 

will  not  to  be  void  on  account  of  incompe- 
tency of  attesting  witness,  id. 

gifts  to  attesting  witness  void,  id. 

creditor  attesting  may  be  admitted  a  witness,  id. 

executor  a  competent  witness,  iii.  327 

wills  of  married  women  to  be  attested  by 
witnesses,  id, 

examination  of  witnesses  de  bene  esse,  id. 

of  evidence  before  Judicial  Committee  of  the 
Privy  Council,  id, 

ma^  be  taken  vivi^  voce,  on  written  deposi- 
tions, id. 

may  order  examination  of  witnesses,  iii.  328 

may  remit  cause  for  re-hearing,  id. 

witnesses  to  be  examined  on  oath,  id. 

perjurv  of,  and  punishment,  id. 

committee  may  direct  issue  to  try  fact,  id. 

and  order  depositions  to  be  read  thereat,  iii.329 

may  make  other  orders  for  admission  of,  id, 

witnesses' attendance  enforced  by  subp(£na.td. 

evidence  of  new  matter  in  a  Court  of  Appeal, 
id. 

form  of  general  interrogatories,  iii.  330 

the  like  of  special  interrogatories,  iii.  331 

form  of  compulsory,  iii.  332 

7.  Cofti,  iii.  333 

generally  in  discretion  of  the  judge,  id. 
proctor's  bill  referred  to  the  registrar,  id. 
general  principles  with  respect  to,  iii.  334 
taxation  of,  iii.  335 
security  for,  in  civil  suits,  id. 
the  like  in  criminal,  id. 
appeals  in  respect  of,  iii.  336 
costs  in  court  of  appeal,  id. 
in  matrimonial  suits,  id. 
in  criminal  suits,  iiL337 
in  suits  for  church-ratM  or  againit  church- 
wardens,  id. 


PRACTICE— (continued.) 
in  interest  causes,  iii.  337 
where  suit  is  informd  pauperit,  id. 
in  testamentary  causes,  id, 

by  legatee,  id. 

by  executors,  iii.  338 

by  creditors,  id, 

by  next  of  kin,  id. 

}>roctor,  when  condemned  in,  iii.  33P 
brm  of  monition  for,  id. 
certificate  of  service  of,  iii.  340 

8.  Fees  and  Stamps,  ii.270  to  273u;  iii.  340. 
See  Fees. 

PRECENTOR.    See  Monasteries. 
in  religious  houses,  who,  ii.  531 

PREDIAL  TITHES, 
what,  iii.  680 

PR^MONSTRATENSES.    See  Monasteries, 
a  religious  order  of  canons,  ii.  520 

FRiEMUNlRE.    See  Courts. 
statute  of,  ii.  35 

PRJEMUNIENTES,       ' 

clause  in  the  writ  of  summons  to  parliament, 
ii.21 

PRiESTATION,    See  Pension. 

PRiETORS, 

who.  Author's  Pref.  xvi. 

PREACHING.    See  Public  Worship. 
not  to  be  without  licence,  iii.  442,  422 
duty  of  pnachers,  ii.  446 
prayer  before  sermon,  iii.  423,  446 

PREBENDARY.    See  Deans  and  Chapters. 
who,  iii.  341 

PRECEPTORIUS. 

in  religious  houses,  who,  ii.  528 

PREROGATIVE    COURT.       See    Courts} 
Practice. 

PRESCRIPTION, 

in  the  common  and  ecclesiastical  laws  dif- 
ferent, iii.  391 

what  length  of  time  will  create  a  prescription 
in  the  Ecclesiastical  Courts,  i.  83,  361, 
366 ;  iv.  746 

evidence  of  the  reason  of,  i.  366 

presumptive  evidence  of  prescriptive  right, 
what,  i.  362 

PRESENTATION.    See  Benefice. 
to  a  benefice,  i.  136 

difference  between  presentation  and  nomina- 
tion, i.  137 
must  be  to  a  void  benefice,  id. 
by  an  infant  when,  i.  138 
by  coparceners,  &c.  id. 
by  papist  tenant  in  common,  i.  138a 
by  executors,  id. 
by  the  heir,  i.  139 
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PRESENTATION— («>nH«fi#d.) 

to  advowson  attached  to  a  prebend,  preben- 
dary dyin^  daring  vacation,  ul99 

by  huaband  in  right  of  wife,  i.  139i 

by  tenant  in  dower,  i.  140 

by  a  mortgagee,  id* 

by  Uie  king  during  vacancy  of  a  biihopric, 
id. 

the  like  on  promotion  to  a  bishopric,  i.  141, 
212 

the  like  in  prejudice  of  another's  right,  i. 
142 

by  chancellor,  of  benefices  in  the  king's  gift, 
i.  143 

whether  alien  may  be  presented,  i.  144 

a  layman  or  deacon,  i.  145 

regius  professor  of  civil  law  in  Oxford,  id. 

whether  a  man  may  present  himself,  i.  146 

of  son  next  immediately  after  the  father,  id. 

within  what  time  to  be  made,  i.  147—149 

whether  by  word,  i.  149 

must  now  be  in  writing,  id. 

by  corporation  aggregate,  under  their  com- 
mon seal,  id, 

stamp  duty  on,  t(C 

no  stamp  on  mere  agreement  to  present,  i. 
149a 

form  of  presentation,  id. 

whether  it  may  be  revoked,  i.  150 

examination  of  party  presented,  i.  151 

original  right  of  in  bisnop,  id, 

time  of  examination,  i.  153 

manner  of,  i.  154 

bishop's  refusal  of  presentee,  i.  156 

causes  of  refusal,  i.  156< 

notice  of  refusal  to  patron,  i.  157 

remedy  of  clerk  refused,  i.  159 

duplex  querela  what,  i.  159,  160 

remedy  of  patron  by  quare  iropedit,  i.  163 

admission  after  presentation,  id, 

institution  or  collation,  i.  164  to  172 

papists  not  to  present  to  livings,  iii.  155 

PRESENTMENTS, 

of  churchwardens,  origin  thereof,  i.  408<i 

by  whom  to  be  made,  iv.  28 

to  be  framed  upon  articles  of  inquiry,  iv.  30 

to  be  upon  oatn,  id. 

how  far  upon  c9mmon  fame,  iv.  31 

in  what  manner  to  be  made,  id, 

time  of  making,  iv.  32 

penalty  for  not  presenting,  iv.  33 

fee  for 'taking  on  presentments,  iv.  32 

none  to  be  presented  twice  for  same  oflfence, 

iv.  33 
churchwardens  to  support  their  presentments, 

iv.34 
PRIEST.    See  Ordination, 

PRIMATE.    SeeBii^ops. 
who,  i.  195 

PRINCIPAL  CREDITOR, 

when  tdminisiratioii  ma^  be  granted  to,  iv.  I 

366  ^ 


PRIOR  AND  PRIORESS, 
who,  ii.  630 

PRIORIES,  AUEN,  u.  528 

PRIVATE  CHAPELS*    See  OmpeU. 

PRIVILEGES  AND  RESTRAINTS  OP  THE 
CLERGY, 
as  to  temporal  offices,  iii.  342 
not  bouna  to  serve  in,  id. 
nor  restrained  from  serving  in,  idm 
not  bound  to  serve  in  war,  iii.  345 
nor  to  appear  at  toum  or  leet,  id, 
except  as  a  witness,  id, 
priviie|;e  from  arrest  while  ttten^ng  divine 

service,  iii.  345,  350 
punishment  for  so  arresting,  iii.  360 
lading  violent  hands  on  a  clerk,  iii.  347 
might  formerly  have  benefit  of  clergy  more 

than  once,  ni.  348 
benefit  of  clergy  now  abolished,  UL 
exempted  from  serving  on  juries,  id, 
cannot  be  an  approver,  id, 
might  formerly  counterplead  the  wnger  of 

battel,  id. 
wager  of  battel  now  aboHshed,  iii.  849 
not  to  be  amerced  after  the  quantity  of  hb 

spiritual  benefice,  t^. 
widow  of  may  cootinae  in  the  hovse  of  resi- 
dence for  two  months,  &e.  id, 
how  far  subject  to  pension  or  aerrices  to  the 

kins;,  id. 
sheriff  cannot  levy  of  his  ecclesiaitiee]  goods, 

iii.  350 
writ  must  be  to  the  bishop,  id, 
fellow  of  a  college  not  a  oeneficed  deik,  iii. 

351 
distresses  not  to  be  taken  in  the  fees  of  the 

church,  id. 
shall  not  be  taken  on  t  statute  merchant  or 

staple,  iii.  352 
freedom  of,  from  tolls,  &c.  iii.  353 
how  far  freed  from  geueral  chargea  by  act  of 

parliament,  id. 
apparel  of,  regulated,  iii.  854 
how  regulaiedunder  the  old  constitntioos,  id, 
under  canons  of  1603,  iii.  356 
restrained  from  vicious  excesses,  id, 
their  recreations  and  bishop's  will,  iii.  357 
punishment  of  criminous  clerks,  t^. 
formerly  might  have  been  imprisoned  for  in- 

continence,  id. 
present  mode  of  punishing,  iii.  358 
enactments  of  3  &  4  Vict  c.  86,  icspectiD^t 

id. 
bishop  may  issue  commisainn  of  inqnry,  ii* 
proceedings  and  report  thereon,  iiL  359 
bishop  may  sentence  thereon  by  conatot  with- 
out further  proceedings,  id, 
articles  and  service  thmof,  iii.  360 
further  proceedings  and  seotMioe,  iii.  360  to 

365 
not  to  farm  and  traffic,  tiL  366 
enaetmenU  of  I  &  2  VicL  e.  106,  iii.  36$, 

and  see  Addenda, 
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PRIVILEGES,  &c.H;cofittfitt«i.); 

penalties  and  punUhmenU  for  m  doiog,  iii. 

366 
puDishment  for  non-residence,  iii.  367  to  374 
not  to  relinqaish  his  profession,  iii.  374 
or  serve  more  than  two  benefices  in  one  day, 

id. 

PROBATE  OF  WILLS.    See  WilU. 

origin  of  ecclesiastical  jorisdiction,  ir.  391 
wMre  probate  must  be  taken  out,  if.  293 
refusal  of  executorship,  iv.  303 
what  amounts  to  aaministrations,  so  that 

party  cannot  afterwards  refuse,  iv.  906 
what  executor  may  do  before  probate,  iv«  312 
power  of  ordinary  herein,  iv.  314 
probate  in  common  form,  id. 
the  like,  in  solemn  form,  iv.  316 
miscellaneous  points  respecting,  iv.  322 
executor's  oath  on,  iv.  326 
executor's  bond,  iv.  327 

{trobate,  how  fai  evidence,  iv.  332 
ees  on  probate,  ii.  270  to  273tt;  iv.  335 
stamp  duties  on,  iv.  340 

PROCLAMATION    OF    BANNS,    ii.  461. 
See  Marriage, 

PROCTOR. 

1.  Appointment  of  and  ftroxies,  iii.  375 
who  may  be  proctors,  id. 

service  of  under  articles  for  five  years,  td. 

when  may  take  articled  clerks,  id, 

how  appointed,  iii.  376 

stamp  duty  on  admission  of,  iii.  377 

proxies,  nature  of,  when  requisite,  or  when 

dispensed  with,  iii.  376 
of  wife,  when  not  necMsar?  to  enable  hus- 
band to  appear  in  suit,  id, 
form  of  proxy  to  propound  will,  iii.  382 
the  like  to  contest  validity  of  a  will,  iii.  383 
not  obliged  to  answer  foreign  seals,  iii.  377 
not  to  act  as  justice  of  the  peace  whilst  prac- 
tising, id, 
canons  respecting  proctors,  id, 
not  to  act  without  the  advice  of  an  advocate, 
iii.  378,  381 

2.  Statutes  respecting,  iii.  378 

proctors  allowing  their  names  to  be  used  by 
unqualified  persons,  to  be  struck  off  the 
rx>lls,  iii.  379 

exceptions  thereto,  id, 

peniuty  for  unduly  exercising  functions  of,  id, 

proviso  for  salary  of  clerk  of  seven  years 
standing,  id. 

penalties  bow  recovered,  id, 

3.  Power  of  Ecelesiastieal  Court  over,  iii.  380 
may  be  suspended  for  malpractices,  id, 
not  to  be  clamorous  in  court,  iii.  381 

4.  Mandamus  does  not  lie  for  office  of,  id, 

PROCURATION.    See  Vintati<m. 

formerly  made  by  provisions  in  kind,  it.  36 
now  converted  into  money,  iv,  36 


PROCURATION— (eontinu€d.) 
how  recoverable,  iv.  37 
whether  payable  by  lay  iropropriatmi|  mL 
See  Church, 

PROFANENESS, 

indictable  by  the  common  law,  iiu  384 
depraving  the  Christian  religion  by  woidi  or 
writing,  id, 

Srofaning  the  same  in  stage  plavt*  iii.  386 
ecisions  respecting,  iii.  &5, 386 

PROHIBITED  DEGREES, 
tables  of,  ii.  441  to  445 

PROHIBITION, 

1.  When  not  grantable,  iii.  387 

general  principles  on  which  it  is  grantabU,  id* 
not  grantable  in  cases  merely  spiritoal,  id, 
nor  where  the  jurisdictions  are  concurrent^ 

iii.  388 
nor  for  proceeding  by  the  canon  law,  id. 
nor  for  trying  temporal  incidents  by  rules  of 

temporal  law,  in.  389 
nor  for  a  temporal  consequential  lost,  iii*  390 
for  temporal  matters  mixed  with  spintaal,  id. 
spiritual  matter  merged  in  tempmml,  id* 
on  trial  of  custom,  modus,  or  prescription, 

iii.  391,392 
when  on  construction  of  acts  of  parliament, 

iii.  392,  393 
not  jminted  on  the  last  day  of  the  Itrm,  iii. 

whether  to  the  judicial  committee  of  the 
privy  council,  id. 

2.  When  grantabU,  id, 
for  misconstruction  of  acts  of  parliament,  id, 
where  statutes  create  the  jurisdiction,  iii.  394 
when  granted  immediately,  id, 
on  refusal  of  a  copy  of  a  libel,  id, 
on  a  collateral  surmise,  id, 
on  the  husband's  suing  on  the  wife's  cause 

of  action,  iii.  305 

3.  Bequisites  before  application  for,  id* 
suggestion  to  be  first  moved  in  spiritual 

court,  id, 
affidavit  to  be  made  of  suggestion,  iiL  396 
strict  proof  of  suggestion  not  necessary,  id, 
suggestion  traversable,  iii.  397 

4.  When  after  sentence,  id, 
may  be  after  sentence,  id, 
general  rule  as  to  granting,  iii.  398 
where  spiritual  court  incidentally  detttninei 

matter  of  common  law,  id. 
Dean  of  York's  case,  iii.  399 

5.  Plaintiff's  right  to,  iiL  400 

6.  Where  party  to  dies,  id, 
when  new  prohibition  may  be  sued  for.  iiu 

401 

7.  Costs  of,  id, 

8.  Summary  of  eas$s  where  grmiMU  though 
original  sulffect  tpit&in  eecUtiutical  Jum^ 
diction,  m,  402 
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PROTOCOL, 
what,  iii.  11 

PROVINCIAL  CONSTITUTIONS, 
what.  Preface  of  Author,  xxiii. 
pio?incial  sjDod,  ii.  18,  19,  30<2 

PROVINCIAL  COURTS, 
eaumeratioD  of,  ii.  30e  to  53 

PROVISORS.    See  CourU, 
aUtute  of,  ii«  36 ;  iii.  148 

PROXY, 

Totiog  by,  10  coQVOcatioD,  ii.  27 

form  of,  to  propound  will,  iii.  382 

form  of,  to  coDtest  validity  of  will,  iii.  383 

PSALMODY.    See  Publie  Warihip. 
in  charches,  iii.  440 

PUBLIC  NOTARY.    See  Notary  Public. 

PUBLIC  WORSHIP, 

1.  Due  attendance  on,  enforced,  iii.  404 
all  persons  shall  resort  to  church,  id, 
consec^uences  of  neglect,  iii.  405  to  408 

on  pam  of  punishment  by  censures  of  the 

church,  iii.  405 
on  pain  of  \2d.  a  Sunday,  id, 
on  pain  of  £20  a  month,  iii.  408 

2.  Eitablithmentqfthe  Book  of  Common  Prayer, 

id. 
power  of  the  church  to  decree  rites,  &c.  id, 
liturgy  before  the  Acts  of  Uniformity,  iii.  409 
Acts  of  Uniformity  of  2  £dw.  6,  id. 
of  3  £c  4  Edw.  6,  c.  10,  iii.  41 1 
of5Edw.  6,  c.  1,  iii.  412 
ofl£liz.c.2,iii.  413 
ofl3£cl4Car.2,  c.  4,  iii.411,  418,  421, 

&c. 
canons  of  1603  respecting,  iii.  414 
King  James's  provisions  for  review  of,  iii.  415 
preface  to  Book  of  Common  Prayer,  id. 
books  of  Common  Prayer  to  be  provided, 

iii.  420 
declaration  of  assent  thereto,  iii.  421 
subscription  and  declaration  of  conformity, 

iii.  423 
penalty  of  contemning  or  not  using  same, 

iii.  426 
penalty  of  being  present  at  any  other,  iii.  430 

3.  Orderly  behaviour  during  divine  service,  iii. 

431 
by  the  canons,  id, 

duty  of  churchwardens  to  enforce,  iii.  432 
by  the  statute  of  1  Mar.  s.  2.  c.  3,  id, 
by  Act  of  Toleration,  iii.  434 
by  31  Geo.  3,  c.  32,  iii.  435 
by  the  Riot  Act,  id. 

4.  Performance  of  the  divine  service,  id, 
common  prayer  to  be  used  on  holidays,  id. 


PUBLIC  WORSHIP— («mtiiitt«i.) 

when  bishop  may  apportion  duties,  iii.  436 

performance  on  other  days,  til. 

in  what  part  of  the  church,  id, 

habit  of  the  minister  officiating,  iii.  437 

morning  and  evening  prayer,  iii.  438 

psalms,  litany,  id. 

prayers  and  thanksgivings  tfter  litany,  iii. 

439 
tinging  and  church  music,  iii.  439  to  442 
puuication  of  ecclesiastical  matters  in  church, 

id. 
public  preaching,  id. 
what  the  priest  shall  explain,  iii.  446 
homilies,  id. 

5.  Publication  of  acts  of  parliament  and  other 
temporal  matters  in  church,  iii.  447 

provisions  of  7  W.  4  and  1  Vict.  c.  45,  as  to 
notices,  id. 

repeal  of  part  of  58  Geo.  3.  c.  69,  id. 

notices  not  be  ^ven  in  churches  during  di* 
vine  service,  iii.  448 

now  to  be  affixed  to  church  doors,  id, 

to  be  sisned  by  churchwarden  before  being 
affixed,  id, 

decrees,  &c.  not  to  be  read  in  churches,  id, 

act  not  to  extend  to  notices  purely  ecclesias- 
tical, iii  449 

PULPIT.    See  Church. 
to  be  in  churches,  i.  368 

PUR  AUTRE  VIE, 
what,  iv.  80,  81,  589 

PURGATION, 

form  and  manner  of,  iii.  449 

formerly  allowed  on  benefit  of  clergy,  iii.  450 

now  abolished,  id. 

QUAKERS.    See  Dissenters ;  Oaths;  Register 
Non-parochial. 
laws  against  them  before  the  act  of  toleratioo, 

ii.  181 
how  far  exempted  from  penalties  thereof, 

ii.  181,182 
affirmation  of,  instead  of  oath,  ii.  197 ;  iii.  23 
forms  of  affirmations  and  declarations,  iiL  28 ; 

and  Addenda  to  Oaths. 
their  tithes  and  churchrates,  how  recoverable, 

i.  388;  iii.  736,  757 
legality  of  their  discipline,  ii.  198,  201 

QUA  RE  IMPEDIT, 

in  case  of  bishop's  refusal  of  a  clerk  pre- 
sented, iii.  450 
form  and  manner  of  trial  of,  i.  29,  &c. 

QUARE  INCUMBRAVIT, 
writ  of,  i.  31 ;  iii.  451 

QUARE  NON  ADMISIT, 
writ  of,  i.  32 ;  iii.  451 


bishops  may  enforce  performance,  id, 
no  spiritual  person  to  serve  more  than  two   QUARRELLING       IN       CHURCH      OR 
benefices  in  one  d^^/m.  436  |     CHURCHYARD.    See  CAiirdb. 
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QUEEN  ANNE'S  BOUNTY.  See  Firtt  Fruits 
and  Tenths* 
for  augmenfation  of  small  livings,  ii.  283 

QUERELA  DUPLEX.    See  Double  Quarrel. 
what,  159 

QUESTMEN.    See  Churchwardens, 
who,  i.  399 
how  appointed,  i.  401 

QUOD  PERMITTAT, 
writ  of,  iii.  451 

QUORUM  NOMINA, 

process  by,  forbid,  iii.  246 

RATCLIFFE,  DR. 

his  travelling  physicians,  i.  316 

RATE, 

for  the  repair  of  the  church,  i.  378.    See 
Church. 

RATIONABILI  PARTE  BONORUM, 
writ  of,  iv.  569 

READER, 

in  what  case  allowed  in  the  church,  iii.  452 
antiquity  thereof,  and  how  appointed,  id. 
not  an  ecclesiastical  preferment,  iii.  453 

READING  DESK.    See  Church. 
to  be  in  churches,  i  369 
first  institution  thereof,  iii.  437 

REASONABLE  PART, 

of  widows  and  children  what,  iv.  569,  585 

RECOGNIZANCES, 

in  what  order  of  debts  to  be  paid,  iv.  475 

RECOLLECTS, 

an  order  of  friars,  ii.  523 

RECONCILIATION, 

of  a  church,  what,  i*  336 

RECONSECRATION, 

of  a  church,  when  necessary,  i.  336 

RECONVENTION, 
what,  ii.  137 

RECRIMINATION, 

in  divorce  suits,  what,  ii.  503i 

RECUSANT, 
who,  iii.  153 

REFECTIONARIUS. 

in  religious  houses,  who,  ii.  531 

REFUSAL.    See  Benefice  ;  Presentation. 

by  bishop  of  a  clerk  presented  to  a  benefice, 

i.  1565 
remedy  for  by  quare  impedit,  i.  31 ;  iii.  451 

REGISTER  OR  REGISTRAR, 

presence  of  necessary  to  t  judicial  act,  iii.  453 
when  he  may  be  sutpeiided,  iii.  454 

VOL.  IV. 


REGISTER  OR  REGISTRAR— (caniiniwd.) 
office  and  duty  of,  iii.  454 
mandamus  to  admit,  id. 
deputy  registrar,  iii.  458 
penalties  for  neglect  of  duty  of  registrar, 

iii.  458,  459 
fee  to,  iii.  458 
duty  and  functions  of  in  conduct  of  t  suit. 

sice  Practice, 

REGISTER  BOOK, 

1.  Of  registers  in  general  h^ore  52  Geo,  3, 

c.  146,  iii.  459 
first  institution  thereof,  id. 
how  to  be  kept,  iii.  460 
of  marriages  in  particular,  iii.  460.  471 
of  burials  in  particular,  id. 

2.  Of  registers  since  52  Geo.  3,  c.  146,  iii.  461 
who  to  keep,  iii.  461 

parish  to  provide,  id. 

registers  in  separate  register  books,  iii.  463 

annual  copies  of  to  be  made  and  veiified, 

iii.  464 
same  to  be  transmitted  to  registrar  of  diocese, 

id. 
registrar  to  report  to  bishop  whether  copies 

sent,  iii.  465 

{>roviso  for  extra-parochial  places,  id, 
etters  containing  copies  of,  postage  free.  id. 
penalty  for  false  entnes  in,  iii.  466 
accidental  errors  may  be  corrected,  iii.  467 
fees  on,  id. 
copies  from,  not  subject  to  stamp  duty,  id, 

3.  How  far  evidence,  iii.  468,  322 

right  to  inspect  and  take  copies  of,  iii.  468, 
470 

4.  Who  to  have  custody  of,  iii.  470 

REGISTER  NON  PAROCHIAL, 

establishmentof  a  general  registration,  iiL  471 . 

See  Marriage. 
how  far  evidence,  iii.  471 
provisions  of  3  &  4  Vict.  c.  92.  iii.  472  to  477 

RENT, 

in  arrear  goes  to  executor,  iv.  409 
preference  of  in  payment  of  debts,  iv.  476 

REPAIR  OF  THE  CHURCH,  i.  350.     See 

Church. 

REQUEST,  LETTERS  OF,  iii.  224,  225.  See 
Practice. 

RESIDENCE, 

1.  Residence  of  incumbents  before  1^2  Vict, 
c.  106.. 111.  477 
ancient  law  on  the  subject,  id, 
by  canon,  id, 
bv  statute,  iii.  478  to  482 
of  privileged  persons,  iii.  478 
how  far  statutes  supersede  the  caaon  law, 

iii.  482 
hospitality  to  be   kept  by  aon^iesideDta. 
'  iii.  484 
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RESIDENCE— (eonttnti^d.) 

leases  of  noo-re^ideDts,  iii.  485 
excuses  for  oon-residence,  tW. 
licence  for  non-residencei  iii.  486,  493 
whether  any  distinction  at  to  rectors  and 

vicars,  iii.  486 
oath  by  vicars  as  to,  abolished,  iii.  488 
of  curates,  iii.  488  ;  ii.  74 
of  pluralists,  iii.  488 
of  persons  presented  by  the  universities  to 

popish  house,  id, 

2.  Raidenee  nnee  1  8^  2  Viet.  e.  106.  .iii.  489 
extent  and  nature  of  act,  id, 

penalties  for  non-residence,  iii.  490,  493 
exemptions  from  peoalliesi  iii.  ^0, 491 
licence  to  reside  out  of  house  when,  iii.  490 
what  houses  deemed  residences,  id, 
vicar  or  perpetual  curate  may  reside  in  rec- 
tory house,  iii.  491 
privileges  for  temporary  non-residence,  id. 
performance  of  cathedral  duties  when,  iii.  492 
saving  of  existing  rights,  id. 
licences  for  non- residence,  iii.  493 
petition  for,  to  be  in  writing,  &c.  id. 
when  bishop  may  grant,  iii.  494 
appeal  to  archbishop  in  case  of  refusal,  id, 
by  whom  to  be  granted  while  see  vacant, 

iii.  495 
duration  of  licences,  id. 
fee  for  licence,  iii.  495,  509 
licence  not  void  by  death,  Uc,  of  grantor, 

111.  495 
may  be  revoked,  id. 

copies  of  licences,  &c.  to  be  filed,  &c.  iii.  496 
listsof  to  be  transmitted  to  Queen  in  council,i<2. 
Queen  may  revoke  same,  id, 
if  revoked,  deemed  valid  between  grant  and 

revocation,  iii.  497 
incumbents  to  answer  questions  transmitted 

by  bishop,  id, 
return  of  non-residents  to  be  made  to  the 

Queen  in  council,  iii.  499 
curates  of  non-residents,  id. 
non-resident  incumbents  neglecting  to  ap- 
point, bishop  may,  id. 
curate  to  reside  on  benefice,  when,  iii.  500 
bishop  may  assign  portion  of  glebe  to,  when 
incumbent  a  non-resident,  iii.  501 

3.  Residence  ofbishopSf  iii.  510 

4.  Of  deans  and  canons,  x\\.  511  to  513 

of  prebendaries  and  canons  and  archdeacon* 

lies  endowed  with  canonries,  iii.  512 
provision  for  archdeaconries,  id. 

RESIDENCE  HOUSES, 

1.  Of  parochial  incumbents,  iii.  513 

1.  Remarks  on  statutes  relating  to,  id. 

2.  Building  by  mortgage  under  17  Geo.  3, 

c.  53.. iii.  514 
incumbent  may,  with  consent  of  patron, 

&c.  borrow  money,  &c.,  id, 
may  mortgage  glebe,  &c.  for  twenty-five 

years,  iii.  515 
money  borrowed  to  be  ^aid  as  ordinary 

slkftU  appoint,  id. 


RESIDENCE  HOUSES^(eimittw«rf.) 

ordinary  may  cause  inquiry  as  to  state  of 
buildings  when  ineambent  entered, 
iii.  516 
nay,  on  default  of  incumbent,  cause  esti- 
mate to  be  taken,  ficc.  where  no  proper 
house  of  habitation,  iii.  517 

3.  Building  by  mortgage  under  1  &  2  Vict 

c.  106,  W. 
bishop,  on  avoidance,  may  mortgage  glebe, 

&c.  for  thirty-five  years,  id, 
form  of  mortgage,  iii.  618 
form  of  deed  of  purchase  of  lands,  &c.  to 

be  annexed  to  benefice,  iii.  590 
power  of  distress  to  mortgagee,  iii.  521 
incumbent  to  insure,  iii.  525 

4.  Repayment  of  principal  and  interest  be- 

fore 1  &  2  Vict  c. 23. .ui.  921 
power  of  distress  to  mortgagees  under  17 

Geo.  3,  c. 53.. iii.  521 
v^ho  to  pay  same,  iii.  521,  522 
rate  of  payment,  iii.  521 ,  522,  524 
in  case  of  death  or  avoidance,  iii.  523 

5.  Of  repayment  since  1  &  2  Viet  e.  23.. 

iii.  523,  524 

6.  Power  of   TOvernors  of  Qoeeo  Aone*s 

Bounty,  £c.  to  lend  money  on  mort- 
gage, iii.  525 

proviso  when  the  ordinary  shall  be  a  body 
corporate,  &c.  id, 

governors  of  Queen  Anne's  Bounty  may 
lend  money,  iii.  526,  626 

colleges,  bodies  corporate,  6cc.,  the  like, 
iii.  526,  527 

allowance  by  bishop  or  patron  to  person 
nominated  to  apply  same,  iii.  527 

7.  Of  consent  herein  and  by  whom  to  be 

given,  id, 
who  to  give  where  patron  a  minor,  id, 
where  consent  of  rector  necessary,  id, 
where  patron  an  incapacitated  person,  id. 
of  the  crown,  how  to  be  made  known, 

iii.  528 
where  patronage  attached  to   duchy  of 

Cornwall,  iii.  529 

8.  Money  recovered  for  dilapidaliens,  id. 
how  to  be  applied,  id, 

9.  Purchase,  sale,  or  exchange  of  booses, 

iii.  530 
ordinary,  &c.  power  herein,  iii.  530  to  535 
purchase-money  how  to  be  raised,  iii.  530, 

534 
how  applied,  iii.  532 
conveyance  of,  to  whom,  iii.  631 
registry  of  conveyance,  iii.  534 
old  benefices  may  be  converted  into  fam- 
ing buildings,  &c.  iii.  531 
when  incumbent  may  sell  residence  house, 

&c.  iii.  632 
power  to  corporations  and  others  to  sell 

messuages,    lands.    Ace.    for    purpose, 

iii.  533 
10.  Grants  of  lands  or  monty  for  residsBee 

houses,  iii.  536 
by  lords  of  manott  of  waste  laiiii»  id. 
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RESIDENCE  HOUSES— (c<wiHnti«d.) 

persons  may  by  deed  or  will  give  lands  or 

money,  &c.  iii.  535 
limit  of  to  grant,  id, 
proviso  as  to  infants,  feme  coverts,  &c., 

iii.  536 
only  one  gift  by  one  person,  id, 
giant  of  lands  held  in  mortmain,  id, 
power  of  crown  to  grant,  iii.  537 
grant  not  to  exceed  five  acres,  id, 
person  haviog  fee-simple  may  grant  five 

acres  of  waste,  id, 
grants  restricted  to  parochial  churches  or 

chapels,  iii.  538 

2.  Residence  homet  of  dearu  and  eanont,  iii.  539 

appropriation   of   residence    houses   not 
wanted,  id, 

3.  Residence  houses  of  bishops,  id.  See  Appendix, 

RESIDUARY  LEGATEE, 

when  administration  granted  to,  iv.  360 

RESIGNATION, 
what,  iii.  540 
to  whom  to  be  made,  id, 
whether  to  be  in  person,  iii.  541 
must  be  absolute  and  not  conditional,  iii.  542 
must  be  accepted  by  the  proper  ordinary,  id, 
ordiuary  may  accept  or  refuse,  iii.  543 
from  what  time  lapse  after  resignation  shall 

incur,  iii.  544 
corrupt  resignation,  id, 
general  bond  of,  when  or  not  valid,  iii.  622, 

&c.    See  Sinumy, 

RESPOND, 
what,  iii.  545 

RESPONSA  PRUDENTUM, 
what.  Author's  Pref.  zv« 

RESPONSIVE  ALLEGA'HON, 
what,  iii.  190 

RESTITUTION  OF  CONJUGAL  RIGHTS, 
suit  for,  ii.  5006 
form  of  libel  in,  iii.  266 

RESTORATION, 

of  King  Charles  II.  to  be  observed  as  a 
holiday,  ii.  322 

REVIEW,  COMMISSION  OF, 

in  what  cases  granted,  i.  63.    See  Appeal, 

RICHMOND  ARCHDEACONRY, 
probate  of  testament  there,  iv.  339 

RIGHT  OF  ADVOWSON, 
writ  of,  what,  i.  29,  30 

RING, 

in  marriage,  signification  thereof,  ii.  479 

RINGERS, 

their  salary,  i.  374 

ROBBERY, 

on  the  Lord's  day,  ii.  422 


ROCHET, 

what,  iii.  545 

ROGATION  DAYS.    See  Holidays, 
what,  ii.  314 

ROYAL  DISPENSATION,  ui.  120 

RUBRIC.    See  Holidays;  Lmrd's  Day ;  Public 
Worship, 

RURAL  DEAN, 

antiquity  of  office  of,  ii.  119 
apportioning  district  of,  id, 
ap[X)intment  of,  ii.  120 
their  oath  of  office,  id, 
holding  rural  chapters  by,  ii.  121 
attendance  of  at  bishop's  visitation,  ii.  J  23 
judicial  authority  of,  id. 
office  of,  distinguished  from  that  of  arch- 
deacon, ii.  124 
continuance  of.  in  office,  id. 
their  disuse,  ii.  125 

SABBATH.    See  Lord*s  Day. 

SAC, 

order  of  in  religious  houses,  ii.  524 

SACRAMENTS,  iii.  545 

of  baptism.    See  Baptism. 

of  the  Lord's  Supper.    See  Lord*s  Supper, 

SACRILEGE, 

what,  i.  393, 394 

SACRISTA, 

in  religious  houses,  who,  ii.  530 

SANCTUARY.    See  Church, 
privilege  of,  abolished,  i.  394 

SAVIGNIANS, 

an  order  of  monks,  ii.  518 

SCHOOLS, 

1.  Oripn  of,  and  different  kinds  of,  iii.  546 
origin  of,  id, 

different  kinds  of,  iii.  547 
Anglican  schools,  id, 
schools  after  the  twelfth  century,  iiL  548 
of  ecclesiastical  cognizance  in  England,  id, 
free  schools,  iii.  549 
endowed  schools,  id, 
mmmar  schools,  id, 

foundation  of  grammar  schools  in  England, 
id, 

2.  Power  of  foundation,    and  application  of 

funds,  before  3^4  Vict,  c,  77,  iii.  550 

3.  7^0  like  since  that  statute,  iii.  551 
enactments  of  3  Ac  4  Vict  c.77,  as  to  gram- 
mar schools,  iii.  552 

power  of  courts  of  equity  to  make  decrees 
respecting,  id, 

before  decree,  intention  of  founder  to  be  con- 
sidered, iii.  553 

objects  of  and  qualifications  not  to  be  dis- 
pensed with,  id,  ^ 
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SCHOOLS— (continued.) 

standard  of  admusions  to,  not  to  be  lowered, 

where  Greek  and  Latin  retained,  iii.  553 
analogotti  instruction  to  be  substituted  for, 

id. 
qualifications  of  schoolmasters,  iii.  554 
appointment  of,  iii.  554,  555.  575 
schools  to  be  grammar  schools,  though  Greek 

and  Latin  'dispensed  with,  iii.  554 
masters  of,  subject  to  the  ordinary,  id, 
extension  of  admissions  not  to  prejudice  ex* 

isting  rights,  id, 
when  schools  may  be  united,  id, 
consent  to  union  necessary,  iii.  555 
present  schoolmasters  not  to  be  afiected,  id, 
may  resign  on  receiving  pensions,  id, 
new  appointments  how  to  be  made,  id, 
lapse  or  tight  of  nomination  when  to  take 

place,  id. 
exemptions  from  operation  of  act,  id, 

4.  Ecelmoiticaljuritdietion  over,  id, 
by  canon,  iii.  556 

by  Council  of  Lateran  and  by  statute  law,  id, 
over  what  schools  jurisdiction  extends,  iii. 

558 
wheie  no  such  powers,  court  may  create 

them,  id. 
saving  of  rights  of  ordinary,  id, 
certain  foundations  exempted,  id. 
form  of  certificate  for  licence  to  teach  in 

^mmar  schools,  iii.  559 
articles  against  person  for  teaching  in,  id. 
subscription  by  schoolmasters,  iii.  561 
ordinary  may  refuse  to  grant  licence  to,  iii. 

562 
may  examine  him  as  to  his  morality,  &c.  id. 
Roman  Catholic  schcolmasters,  &c.  iii.  563 
whether  deprivation  for  teaching  without  li- 
cence, id, 
schoolmaster  not  to  acquire  a  life  interest  in 

oflSce,  iii.  563,  575 
possession  of  schooNrooms,  how  obtained, 

where  master  refuses,  iiu  563 
when  curates  to  have  preference  in  teaching 

m,  111.  564 
inhibitions  to  schoolmasters,  id, 
order  to  be  observed  therein,  id, 
LiU3r's  Grammar  to  be  taught,  iii.  565 
charity  school  not  within  jurisdiction  of,  iii. 

573 

5«  Sites  for  schools,  iii.  565 
prohibition  to  a  suit  for  building  in  a  church* 

yard,  id, 
lands  for,  under  Church-Building  Acts,  iii. 

566 
conveyance  of  sites  for,  id, 
statutory  provisions  respecting,  iii.  566  to 

573 
persons  and  bodies  empowered  to  convey,  iii. 

566  to  570 
grants  of  land  how  made,  and  to  whom,  iii. 

570 
form  of  grants,  id. 
application  of  purcViaift  mo\\«^ ,  \\\«  tA\ 


SCHOOLS— (conliniMd. ) 

conveyance  of,  how  to  be  made  and  to  whom, 

iii.  672 
other  provisions,  iii.  573 

6.  Free  granunar  schools,  id. 

discipTine  of,  before  3  Ac  4  Vict,  c  77,  id, 
subject  to  a  commission  of  pious  uses  where 

ttiere  is  no  visitor,  id, 
whether  visitor's  power  conclusive,  id. 
mandamus  lies  to  restore  to  under-mastersbip, 

iii.  574 
when  subject  to  queen's  courts,  id, 
when  not,  id, 

appointment  of  master  to,  id. 
his  power  and  duty,  iii.  575 
dismissal  of,  iii.  575,  563 
right  to  nominate  may  be  alienable,  iii.  575 
governors  eo  nomine  are  not  visitors,  id, 
whether  the  trust  surviveth,  on  feofiees  dying 

away  beyond  the  limited  number,  iii.  576 
provisions  of  Sir  S.  Romilly's  Act,  iii.  577 
chancellor  on  petition  to  make  order  in  cases 

of  breaches  of  trust,  iii.  576 
appeal  therefrom  to  House  of  Lords,  id. 
case  of  Manchester  Grammar  School,  id, 
equity  may  grant  relief  where  regulations  axe 

insnflScient,  iii.  582 

7.  Disciplipe  of,  since  3^4  Viet,  c.  77,  iii.  583 
liberty  to  exercise  powers  of,  when  sufficient, 

id. 
where  insufficient  Court  of  Chancery  mty 

enlarge  them,  id. 
where  no  powers,  may  create  them,  id, 
may  substitute  a  person  to  act  pro  hde  vice  in 

certain  cases,  id. 
may  appoint  mode  of  removing  masters,  id, 
power  to  assign  retiring  pension,  iii.  584 
recovery  of  premises  held  over  where  master 

dismissed,  id, 
master  not  to  set  up  title,  &c.  id, 
application  to  court  how  to  be  made,  iii.  585 
proviso  where  crown  is  patron,  id. 
saving  rights  of  ordinary,  id, 
certain  foundations  exempt,  id, 
construction  of  act,  id, 

8.  Taxes,  when  schools  liable  to,  iii.  586,  587 

SCIRE  FACIAS, 

writ  of,  what,  iii.  739 

SCOTLAND, 

not  aflected  by  marriage  acts,  ii.  460 
church  in.    See  Church  in  Scotland, 
canons  and  constitutions  aa  to.  Appendix. 

SCRIPTS, 

form  of  affidavit  of,  iii.  194 

S£ES  OF  BISHOPS.    See  CathtdraU, 
what,  i.  276 

SELECT  VESTRY.    See  Vestry. 

SENATUS  CONSULTUM, 
"wW.,  lLu.thoc'8  Pref.  3mii« 
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SENTENCE.    See  Practice. 

how  enforced,  ii.  51 ;  iii.  207, 21 1 

roust  be  in  writing,  iii.  207 

given  in  pretence  of  both  parlies,  id. 

is  definite  or  interlocutory,  id. 

form  of,  id. 

execution  of,  iii.  211  to  214 

appeal  from,  iii.  215.  See  Appeal. 

SENTENCES  OP  SCRIPTURE, 
upon  the  church  walls,  i.  372 

SEPARATE  MAINTENANCE.  SfstAlimony. 
SEPARATISTS.    Se»  DiuenUrs. 

SEQUESTRATION, 

1.  When  writ  of,  istues,  iii.  588 
during  vacancy  of  a  bishopric,  id. 

where  none  will  accept  the  benefice,  iii.  589 

during  suit,  id. 

for  neglect  of  duty,  id, 

in  case  of  outlawry,  id. 

for  dilapidations,  id. 

to  satis^  debts  of  incumbent,  id. 

appeal  from,  iii.  590 

archdeacon  cannot  sequester,  iii.  589 

2.  Nature  of  tor  it,  id. 

enforcing  debts  against  ecclesiastics,  iii.  592 
under  earlier  insolvent  acts,  iii.  594 
under  the  later  acts,  iii.  595 
immediate  execution  thereof,  iii.  599 

3.  Duty  of  sequestrator,  iii.  595 
bond  of,  id. 

when  may  maintain  action  for  tithes,  iii.  596 

to  what  entitled,  id. 

amenable  to  ecclesiastical  judj^e.  id, 

his  liability  for  dilapidations,  iii.  597 

4.  Condition  of  incumbent  whose  living  is  seques* 

tered,  iii.  599 

vicar  sequestered  disqualified  to  act  as  ma- 
gistrate, id. 

sequestration  under  1  &  2  Vict.  c.  106,  iii. 
602 

SERMONS, 

directions  concerning  same,  iii.  442  to  447 

SEXTON, 

nature  of  office,  iii.  602 

how  appointed,  id, 

salary  of,  id. 

whether  mandamus  lies  to  restore,  iii.  602, 

603 
whether  women  may  vote  for,  iii.  602 
women  may  be  elected,  iii.  603 
fees  to,  how  recoverable,  iii.  604 

SHROUD, 

stealing  of,  i.  271 

SICK, 

visitation  of,  iii.  604 
commaaioa  of,  iii.  605 
departing  out  of  this  life,  iii.  606 


SIDESMEN.    See  Churehtoardens. 
who,  i.  399 
how  appointed,  i.  401 
their  oath  of  office,  i.  404 
declaration  now  in  lieu  of,  id, 

SIGNIFICAVrr.  See  Excommunication;  Prac- 
tice. 
on  a  writ  de  excommunicato  capiendo,  ii.248 

SIMONY, 

1.  By  the  canon  law,  iii.  607 
oath  agsunst,  iii.  613 

not  abolished  with  the  oath  ex  officio,  iii.  61 4 

2.  By  statute,  iii.  615 

provisions  of  31  Eliz.  c.6,  respecting,  id. 
act  not  to  affect  power  of  Ecclesiastical  Court, 

iii.  616 
sale  of  next  presentation  or  advowion,  church 

bein^  vacant,  void,  iii.  617 
where  incumbent  alive,  sale  of  next  presenta- 
tion to  layman  valid,  iii.  618 
construction  as  to  resignation  bonds,  iii.  622 
bond  for  resigning  living  in  favour  of  two 

brothers  of  patron,  valid,  iii.  634 
provisions  of  9  Geo.  4,  c.  94,  making  certain 

bonds,  &c.  valid,  iii.  636 
engagement  to  resign  benefice  upon  notice  of 

request,  valid,  id. 
relationship  of  parties  engaging,  id, 
no  presentation  thereto  to  be  void,  id, 
persons  so  agreeing  not  liable  to  any  penalty, 

iii.  637 
but  such  presentations  to  be  valid,  id, 
deed  to  be  deposited,  &c.  with  registrar  of 

diocese,  id, 
deed  may  be  inspected,  id, 
copy  of,  to  be  evidence,  id. 
fees  to  registrar,  id, 
resignation  to  state  engagement,  and  name  of 

person  for  whom  made,  id, 
to  be  void  unless  presentation  within  six 

months,  iii.  638 
act  not  to  extend  to  presentations  by  the 

crown,  iii.  639 

3.  Punishable  in  theEcclesiastical  Court,  iii.641 
jurisdiction  of,  to  try,  iii.  642,  and  notes 

4.  Other  matters  respecting,  iii.  648 
spiritual  person  not  to  sell  right  of  patronage, 

id, 

on  death  of  person  simoniacally  promoted, 
offence  of  simony  not  to  injure  innocent 
patron,  id, 

clergyman  may  not  purchase  next  presenta- 
tion, iii.  649 

SIMPLE  CONTRACT  DEBTS, 
to  be  last  in  payment,  iv.  477 

SINECURE, 

original  of,  iii.  649 

no  sinecure  where  but  one  ineunibe&t,  iii* 

650 
possession  of,  how  obtained.  liL  660 
not  within  itntnte  of  [ 
•ttpprenion  of  tiMfiw^^ 
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SIN  ECURE-^Cconlifiueil.) 

endowments  of,  vested  in  ecclesiastical  com- 
missioners, iii.  651 ',  see  also  4  &  5  Vict, 
c.  39 

SINGING  OF  PSALMS,  iii.  440  to  442.    See 
Public  Worship, 

SIX  CLERKS  IN  CHANCERY, 

formerly  not  permitted  to  marry,  ii.  454 

SLANDER.    See  Defamation. 

how  far  of  ecclesiastical  cognizance,  ii.  126, 
127 

SMALL  TITHES, 
what,  iii.  680,  799 

SODOMY, 

a  cause  of  divorce,  ii.  499 

SON. 

whether  he  may  be  presented  to  a  benefice 
immediately  after  his  father,  i.  146 

SOULSHOT.    See  Mortuary* 
what,  iif  562 

SPALATD, 

archbishop  of,  made  dean  of  Windsor,  i.  145 

SPOLIATION, 
writ  of,  iii.  652 
where  to  be  tiied,  id, 
in  what  cases  granted,  id. 

SPORTS, 

how  far  permitted  on  the  Lord's  Day,  ii.  417 
King  James  the  First,  his  Book  of  Sports,  ii. 

419 
licensed  by  King  Charles  the  First,  i.  341, 

342 

SPOUSALS, 
what,  ii.  455 

STAMPS.    See  Fms,  ii.  270  to  273u 
on  admission  to  be  advocate,  i.  3 

to  a  benefice,  i.  164,  173 

licence  on  induction,  i.  173 
on  presentation  to  a  benefice,  i.  149a 
on  taking  degrees  at  the  universities,  i.  494 
on  a  donative,  ii.  223 
on  marriage  licence,  ii.  464 
on  admission  of  notary,  iii.  2 

of  proctor,  iii.  377 
on  probate  and  administration,  iv.  340  to  346 

STATUTE  LAW, 

what,  Preface  of  Author,  zxiiv. 
statute  inflicting  no  penalty,  how  to  be  en- 
forced, ii.  419 

STIPENDIARY  PRIESTS, 
who,  ii.  65  ;  iii.  654 


STRIKING  IN  CHURCH  OR  CHURCH- 
YARD,!. 391.  SeftCKuTcK-  V?>^^6,4, 
c.  31.) 


SUBDEACON, 
who,  iii.  654 

SUBSCRIPTION, 

to  thg  Thirty  nine  ArticUst 
by  persons  to  be  ordained,  iii,  53 
by  clerks  on  institution  to  a  benefice,  i.  164 
by  heads  of  coUeees,  i.  491 
by  officers  in  eccbsiastical  courts,  ii.  44 
by  lecturers,  ii.  399 
by  curates,  ii.  63 
by  schoolmasters,  iii.  561 

to  th§  Book  of  Common  Praytr, 
by  clerks  at  institution,  i.  165 
by  heads  of  colleges,  i.  491 
by  curates,  ii.  63 

to  the  three  ArtieUi  concerning  th€  Supremme^ 
the  Common  Prayer  and  the  Thirty-nin 
Articles, 
by  persons  to  be  ordained,  iii.  53 
by  clerks  at  institution,  i.  |65 
by  lecturers,  ii.  399 
by  curates,  ii.  63 
by  schoolmasters,  iii.  561 

SUFFRAGAN  BISHOPS.    See  Biskopu 
who,  i.  246 
their  sees,  id. 

nomination  and  consecration  of,  i.  247,  248 
their  power,  i.  248,  249 
now  oisused,  i.  249 

SUICIDES. 

burial  of,  iii.  654 

SUNDAY.    See  Lord's  Day. 

due  observance  thereof  enforced,  ii.  412 

SUPERINSTITUTION,    See  Benefce. 
what,  i.  174 

SUPERVISORS, 

of  a  will,  their  authority,  iv.  168 

SUPPOSmTIOUS  BIRTH,  i.  124 

SUPREMACY. 

of  the  crown  by  the  common  law,  iii.  656 

by  the  canons  of  the  church,  iii.  666 

by  the  Thirty-nine  Articles,  iii.  657 

by  act  of  parliament,  id. 

the  king's  style  and  title,  iii.  658 

penalty  of  denying,  id, 

penalty  for  asserting  the  pope's  snpremacy, 
iii.  660 

oath  of  supremacy,  iii.  661 

supremacy  limited  and  defined  by  the  acts 
of  settlement,  id. 

by  the  act  of  union  of  England  and  Scot- 
land, iii.  666 

SURGEONS.    See  Physicians, 

how  far  necessary  to  be  licensed,  iii.  114 


\ 


SURPLICES.   See  Church  and  PuhlicWonkip. 
'^\^Y9Sf^daA  in  eh^rchet,  i.  969 
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SURROGATE, 
who,  iii.  667 

oath  of  office,  ii.  462e',  iii.  667 
bond  for  dut  perfonnaace  of  office,  iii.  667 
authority  of,  cannot  exceed  that  of  principal, 

id. 
duty  of  in  gianting  marriage  licenoet, 

^  Marriage. 

SUSPENSION, 

is  of  two  kinds,  iii.  667 
by  whom  to  be  pronounced,  iii.  668 
of  parishioners  ab  ingressu  eccleaisB,  id, 
previous  admonition  necessary,  id. 
ab  officio  et  beneficio,  iii.  669 
intermediate  profits  between  charge  and  ac- 
quittal, id, 

SWEARING, 

punishment  of,  by  canon  law,  )ii.  669 

by  statute  law,  id. 
form  of  conviction  thereon,  iii.  670 

SWINBURNE, 

his  character,  iv.  566 

SYLVA  CiEDUA, 
what,  iii.  684 
tithe  of,  id. 

SYNOD.    See  Council. 

SYNODALS. 

what,  i.  284;  iii.  672 
how  recoverable,  iii.  672 

SYNODATICUM, 
what,  i.  294 

TABLE  OF  DEGREES, 

of  prohibited  mariia^es,  to  be  set  up  in 
churches,  i.  372 ;  ii.  441 

TAXES.  See  Priviliges  and  RestraiHU  of  Clergy, 
Tithet. 

TEMPLARS.    See  Monattenei. 

a  religious  order  of  knights,  ii.  626 
dissolution  of  order  of,  ii.  532 

TEMPORAL  INCIDENTS, 

trial  of,  when  in  ecclesiastical  courts,  ii.  49 

TEMPORALTIES 

of  bishoprics  in  time  of  vacation,  i.  226 

TEMPORALTY, 

not  bound  by  constitutions  of  convocation, 
ii.27 

TEN  COMMANDMENTS, 

to  be  set  up  in  churches,  i.  872 

TENANTS  IN  COMMON, 
who,  i.  17 


TENTHS.    See  First  Fiuitt  and  Tenths. 
what,  iii.  146 

formerly  paid  to  the  pope,  iii.  121 
given  to  toe  king,  id, 

TERRIER, 

required  to  be  made,  iii.  673 
authority  thereof,  id, 
not  sufficient  per  se  to  prove  a  modoSf  id, 
form  of,  id, 

TESTAMENT. 

difTerence  between  will  and  testament,  iv.  53 

TESTES  SYNODALES, 
who,  i.  398.  409;  iv.  28 

TESTIMONIAL, 
for  orders,  iii.  47 
form  thereof,  iii.  69,  70 
of  a  person  presented  to  a  benefice,  i.  155 

THEODOSIAN  CODE, 

what,  Author's  Pref.  xvi. 

THESAURARIU8, 

in  religious  houses,  who,  ii.  531 

TIRONENSES, 

an  order  of  monks,  ii.  518 

TITHES. 

1.  Origin  of  in  England,  iii*  679 

2.  The  several  kinds  of  before  the  Tithe  Com- 

mutation  Aet^  iii.  680  to  684 
nature  and  properties  of,  iii.  680 
the  different  kinds  of,  id, 
pradial  tithes,  what,  id, 
mixed,  what,  id, 
personal,  what,  id, 
great  tithes,  what,  iii.  680,  681 
small  tithes,  what,  id, 
tithes  are  restrained  to  the  proper  parish,  iii. 

682 
l^rtion  of.  in  another  parish,  id, 
tithes  in  extra  parochial  places,  iii.  683 

3.  Of  what  things  payable  and  etemptiontfrom 

payment,  iii.  684  to  697 
of  things  that  renew  yearly,  iii.  684 
or  once  in  the  year,  id, 
things  of  the  substance  of  the  earth,  iii.  685, 

717 
things  fere  naturae,  iii.  685,  714 
of  things  tame,  iii.  685 
for  barren  lan(|,  id, 
of  forest  lands,  iii.  686 
of  glebe  lands,  id, 
abbey  lands,  iii.  688 
catalogue  of  monasteries  disaolved   by  31 

Hen.  8,  iii.  690 
))0w  the  religious  were  formerly  discharged 

from  payment  of,  iii.  695 

4.  The  Tithe  Commutation  AeU,  iii.  697  to  700 
Dr.  Paley't  remarks  on  tithei,  iiL  607 
tithe  acts,  enumeralion  of,  iiL  696 


816 


INDEX. 


TITHES— (eoutinued,) 

priDciple  thereof,  iii.  698 

substitutioD  of  a  jpermanent  corn  or  lent 
charge  for  all  tilnes,  id, 

such  rent  charge  payable  half-yearly,  iii.  698 

amount  of,  how  ascertained,  id, 

peculiarities  of  the  new  law,  iii.  699 

conveyances  and  wills  not  to  pass  tithes, 
when,  id, 

wills  of  tithes  before  and  since  1  Jan.  1838, 
iii.  700 

leases  and  agreements  under  tithe  commuta- 
tion acts,  id, 

5,  Of  ths  Riftt'charge  substituted  for  Tithes,  iii* 

700  to  707 

appointed  valuers  to  apportion,  iii.  700 

commissioners  may  ascertain  value  of  tithes 
where  no  previous  agreement  made,  iii. 
701 

value  of  to  be  calculated  upon  an  average  of 
seven  years,  id, 

and  without  deduction  on  account  of  paro- 
chial and  county  rates,  iii.  702 

form  of  apportionment,  id. 

comptroller  of  corn  returns  to  publish  ave- 
rage price  of  com,  iii.  703 

rent-charge  to  be  valued  thereon,  id, 

prices  at  which  conversion  into  money  is  to 
be  made,  id, 

commissioners  to  confirm  instrument  of  ap- 
portioned value,  id, 

transcript  thereof  to  be  sent  to  registrar,  &c. 
id, 

confirmed  agreements  not  to  be  questioned, 
iii.  704 

lands  to  be  discharged  from  tithes,  rent- 
charge  to  be  paid  in  lieu,  id, 

proviso  for  payment  on  reclaimed  lands,  id, 

or  where  tenant  at  rack-rent  dissents  from 
rent-charge,  iii.  705 

tenant  paying  may  deduct  amount  from  land- 
lord, id, 

fixed  rent-charge  may  be  substituted  for  con- 
tingent rent-charge  on  lands  partially  ex- 
empt, id, 

provisions  of  acts  extended  to  crown  lands, 
iii.  706 

construction  of  (eims  in  the  acts,  id, 

6,  Power  to  sell  farm  buildings  and  sites,  iii. 

707 
provision  for  sale  of,  id, 
acts  extended  to  collegiate  bodies,  &c.  id, 

7,  Rent-charge  on  lammas  lands  and  commoM 

in  gross,  iii.  708 
provision  for  tithes  of,  id, 

8,  On  allotments  in  lieu  of  rights  of  common, 

iii.  709 

9,  On  fruit  and  hop  plantations,  iii.  709  to  713 
how  tithe  of  to  bie  valued,  iii*  709 

how  on  change  of  culture  of,  iii.  710 
provision  for  dn\d\\i^  \ix^^  oC  fruit  planta- 
tion8,m.7\\ 


TITHES— (coniintieii.) 

where  newly  cultivated  to  be  charged  an  ad- 
ditional sum,  iii.  711 

orchards  displanted  to  be  relieved  from,  t^. 

provision  for  mixed  plantations  of  hops  and 
fruit,  iii.  712 

the  like  for  future  mixed  plantations,  id. 

how  to  be  fixed  in  certain  cases,  id, 

when  land  subject  to  rectorial  and  vicarial 
tithe,  id. 

10.  Personal  and  mineral  tith^,  offerings,  S^e, 
iii.  713  to  717 

how  far  exempt  from  tithe  acts,  iii.  713 

not  to  extend  to  Easter  ofieriogs,  ficc.  id, 

nor  to  payments  instead  of  tithes  tn  London, 
id. 

power  after  award  to  make  parochial  agree- 
ment for  Easter  offerings,  &c.  id. 

payment  in  lieu  of  by  custom,  id. 

or  where  tithes  perpetually  commuted,  id, 

tithe  of  mills,  iii.  713,716 

fish  in  ponds,  iii.  713,  714 

deer  and  conies,  iii.  714 

oysters,  id, 

fish  in  rivers,  iii.  713,  714 

tithes  of  fishes,  id. 

other  personal  tithes,  iii.  715 

tithes  of  houses  and  mines,  milb,  Uc.  ii. 
713,716,717 

11.  Rateability  of  rent-charge,  iii.  717  to  723 
to  be  liable  to  parochial  and  other  rates,  iii. 

717 
scale  of  rating,  iii.  718,  721 
what  deductions  to  be  made  in  rating,  iii.7  IB 
how  rates  on  to  be  recovered,  iii.  720,  721 
power  to  take  copies  of  rates,  &c.  iii.  722 ' 
penalty  on  refusal  of,  id. 
appeal  from  and  notice  of  objections,  iii. 

722,  723 
who  to  hear  appeal,  id, 

12.  Other  incidents  to  rent-charge  and  titha, 
iii.  723 

tithes  in  lay  hands,  iii.  724 

limitation  of  recovery  of,  id. 

the  crown  not  within  acts,  id. 

rent-charge  to  be  subject  to  same  incom- 

brances,  &c.  as  tithe,  iii.  725 
on  merger  of,  charges  thereon  to  be  charges 

on  lands,  iii.  726 
power  of   apportioning    charges  on  tithes 

merged,  id, 
the  like  on  charges  not  merged,  iii.  727 
apportioning  of,  where  on  a  vacancy  it  has 

become  due  to  two  persons,  id. 
uncultivated  land  may  be  distrained  for,  iV., 

734 

13.  Tithes  and  rent'Charge  exchanged  for,  or 
merged  in  land,  iiL  728 

what  land  may  be  given  as  commutation  of 

tithes,  id.,  729,  731 
must  be  ^ven  before  confinnttion  of  tppoiat* 

ment,  iii.  728 
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TITHES— (continued.) 

agreement  for,  to  operate  as  conreyaDce, 

iii.  729 
who  may  merge  rent-charge,  iii.  730,  731 
tithes  may  be  merged  in  copyhold  lands, 

iii.  731 
proviso  for  valuation  of  tithes  merged  in,  id, 
tithe  and    rent»charge    of   glebe    may  be 

merged,  id, 
lands  taken  by  ecclesiastical  tithe  owners 

instead  of  tithes,  to  vest  absolutely  in 

them,  iii.  732 
corporation,  fiec.may  conve/ lands,  id, 

14.  Mode  of  recovering  rmtcharge,  id, 
power  to  distrain  when  twenty-one  days  in 

airear,  id, 
prioiity  of  right  to  goods  distrained,  iii.  733 
distresses  at  common  law,  id, 
distress  where  land  recently  enclosed,  iii.  734 
remedy  where  no  sufficient  distress,  id, 
power  of  distress  and  entry  to  eitend  to  all 

lands  of  owners  in  the  parish,  6lc,  iii.  735 
Quakers,  recovery  of  from,  iii.  736 

15.  Tithes,  how  to  be  recovered, 

where  tenant  at  rack  rent  dissents    from 

paying,  id, 
incumbent  compelled  to  demand,  iii.  737 
who  to  be  sued,  id. 
to  whom  to  be  paid  where  parish  not  known, 

iii.  738 
anciently  recoverable  in  the  Countv  Court, 

id, 
recovery  of  in  spiritual  courts,  id, 
jurisdiction  of,  how  far  taken  away,  iii.  762 
recovery  of  treble  value  in  the  temporal 

courts,  iii.  745 
recovery  of  double  value  in  spiritual  court, 

iii.  749 
manner  of  suing  for  in  ecclesiastical  courts, 

Ui.760 
suits  for  small  tithes  before  justices  of  the 

peace,  iii.  754 
for  Quakers'  tithes  before  justices,  iii.  757, 

760,  761 
justices  may  decide  where  claim  does  not  ex- 
ceed ten  pounds,  iii.  759 
limitation  of  actions  for,  id, 
tithes  severed,  to  be  sued  for  in  temporal 

courts  only,  iii.  762 
suits  for  in  equity,  iii.  763 
where  incumbent  dieth,  id, 

16.  Of  the  setting  out,  taking  and  carrying 

away  tithes,  id, 
general  manner  of  setting  out,  id, 
not  before  the  crop  is  cut,  iii.  764 
the  parson  may  not  set  it  out,  id, 
yet  ne  may  see  it  set  out,  id 
custom  that  notice  should  be  given  to,  iii.  765 
must  take  cara  of  it  after  it  is  set  out,  iii.  766 
may  spread  and  dry  it  upon  the  ground, 

id, 
tnd  carry  it  away,  id. 


TITHES-(cimtinMerf.) 

must  not  do  wilful  damage,  iii.  767 
penalty  on  for  not  carrying  it  away,  id, 
action  on  the  case  agamst  the  parson,  id, 

17.  Tithes  in  London,  iii.  768 
excepted  from  statutes,  id, 

order  by  which  they  are  governed,  id. 

cases  under  this  order,  iii.  774 

churches  united  after  the  fire  of  London  en- 
titled to  an  annual  sum,  iii.  777 

customary  tithes  for  houses  not  in  London, 
iii.  782 

18.  Leases  of  tithes,  iill^ 

deSnition  of  terms  used  in  Tithe  Act,  id, 

where  parties  to  be  deemed  joint  owners, 
iii.  787 

construction  of  words,  ''  liable  to  the  pay- 
ment of  the  rent  reserved,"  iii.  788 

leases  of  tithes  may  be  surrendered,  id, 

form  of  lease  of,  iii.  789 

when  tithes  must  have  been  leased  by  deed, 
iii.  790 

12.  Fomu  of  apportionment,  S^c,  of  titka,  791 

TITLE  FOR  ORDERS.    See  Ordiimiton. 
what  deemed  sufficient,  iii.  46 
bishop  to  provide  for  a  clerk  ordained  with* 
out  a  sufficient  title,  iii.  48 

TOLERATION.  See  Dissenters ;  and  ArticUt, 
for  Lord  Stowell's  remarks  on  acts  of 
toleration  in  Stone's  case,  220/ 

TOMBSTONE.    See  fiurta^. 

TONSURE. 

what,  iii.  355 

TRANSLATION.    See  Bishops, 

TRANSUBSTANTIATION.    See  Lord's  Sup- 
per, 
condemned,  ii.  428;  iii.  169 
form  of  declaration  against,  id 

TREES   IN  THE   CHURCH-YARD.     See 
Church, 
who  hath  the  property  in  them,  i.  357 

TRENTALS, 
what,  iii.  801 

TRINITARIANS, 

a  religious  order  of  friars,  ii.  523 

TROPE, 

what,  iii.  801 

TUNIC, 

what,  iii.  801 

TURKIES, 

Uthe  of,  iii.  799 

TURNIPS, 

how  tithable,  iu.  800 


yESTRY^(  continued.) 

aceouDU  to  be  ligDed  by  auditors,  i.  415^^ 
after  audit  to  be  open  for  inspection,  id, 
publication  of  accounts  after  audit,  id. 
vestry  to  publish  yearly  list  of  estates,  cha- 
rities, &c.  i.  415^^ 
saving  of  ecclesiastical  jurisdiction,  id. 
meaning  of  terms  in  act,  i.  AiShh 
to  what  parishes  to  extend,  id, 
decisions  under  this  act,  id.,  4\AH 

VESTRY  CLERK, 

bis  appointment,  i.  415r 

mandamus  will  not  lie  for  oflfice  of,  id, 

VICAR  AND  VICARAGE, 

vicar,  who,  iv.  9 

endowment  of  vicarages  upon  appropriation, 
i.  76,  77 

original  endowments  when  likely  to  be  found, 
1.78 

is  a  distinct  benefice,  i.  79 

patronage  of,  how  acquired  by  endowment, 
id. 

vicar  only  entitled  by  endowment  or  pre- 
scription, i.  80 

auihonty  of  endowments,  id. 

prescription  where  the  endowments  fail,  i.  82 

trial  or  endowments  where,  id. 

endowment  to  be  construed  favourably,  i.  83 

ordinary's  power  to  augment,  i.  84 

au^entation  of,  by  Queen  Anne's  bounty, 
ii.  283.    See  Bintfice. 

bow  dissolved,  i.  90 

form  of  endowment  of,  i.  92 

vicar  may  reside  in  rectory  house,  iv*  10 

oath  of  residence  of  abolished,  id. 

VICAR  GENERAL, 

who,  i.  95,  289 ;  iv.  10 
how  to  be  qualified,  i.  290 
jurisdiction  and  power  of,  i.  291 
term  of  office,  i.  294 

VICARIAL  TITHES, 

what,  and  apportionment  of,  iii.  799 

VIGIL.    See  Holidays. 
what,  ii.  313 
whence  so  called,  i.  337 
what  days  to  be  observed  as,  ii.  313 

VIIS  ET  MODIS. 

form  of  decree,  iii.  201 

VI  LAICA  REMOVENDA, 
writ  of,  what,  i.  173 ;  iv.  1 1 
effect  thereof,  ii.  346 

VINER, 

institution  of  a  professorship  of  the  common 
law,  ii.  53a 

obi«rvations  on  his  abri4ginent  of  the  com- 
mon law,  id,  note 
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VISITATION, 

I.  General  visit  btf  archbishop  and  bishop,  iv.  11 


origin  of,  i.  409 ;  iv.  12 

who  shall  visit,  iv.  12 

how  often  and  in  what  order,  id, 

visitors  when  to  propose  alterations  in  their 

statutes,  iv.  21 
visitors'  consent  to  disposal   of  residence 

houses,  &c.,  iv.  22 

2.  Triennial  vititation  by  bishop,  id, 
inhibition  during  time  of,  iv.  23 
where  to  be,  iv.  24 

3.  Archidiaconal  visitations,  id* 
general  power  of  the  visitor,  id, 
visitation  sermon,  iv.  26 
exhibits  at,  iv.  27 

presentmenu  by  whom  to  be  made,  iv.  28 
whether  to  be  made  on  oath,  iv*  30 
articles  of  inquiry,  id, 
presentments  on  common  fame,  iv.  31 
presentments  how  to  be  made,  id, 
time  of  making,  iv.  32 
fee  for  taking  in  presentment,  id, 
penalty  for  not  presenting,  iv.  38 
none  to  be  presented  twice  for  same  oflbnce, 

id. 
churchwardens  to  support  their  presentmentii 

iv.  84 
procurations,  id. 

anciently  by  provisions  in  kind,  iv.  86 
now  converted  into  money,  iv.  36 
whether  due  when  no  visitation  made,  iv.  37 
to  be  sued  for  in  spiritual  court,  id. 
may  be  levied  by  se(]uestration,  id, 
to  be  paid  by  rectories  impropriate  where  no 

vicar  endowed,  id, 
impropriate  rectory  where  there  is  a  vicar 

endowed,  iv.  38 
chapel  of  ease  under  a  parochial  church,  id, 
churches  newly  erected,  id, 
places  exempt,  id, 

4.  Royal  visitations, 

the  king  may  visit,  iv.  38 

ecclesiastical  jurisdiction  annexed  to  the 

crown,  iv.  39 
may  assign  commissioners  to  execute  it,  id, 
visitation  in  Ireland,  iv.  40 

VISITATION  OP  THE  SICK,  iii.  604.    See 

Sick, 

VISITATORIAL  POWER.     See  Deans  and 

Chapters. 
over  colleges  and  other  charitable  institutions, 

1.  439.    See  Colleges. 
in  the  case  of  schools,  iii.  554    ' 

VOID  BENEFICE*    See  Avoidance, 

VOLUNTARY  JURISDICTION, 
what,  i.  292 

UNIFORMITY.    Se»  PnbUe  Worship. 
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UNION, 

of  churches,  iv.  42 

causes  of,  id. 

who  may  unite,  id. 

alteration  of  the  law  respecting,  iv.  43 

power  of  adjusting  disputes  arising  there- 
from, id. 

who  to  he  considered  patrons,  iv.  44 

exchange  of  advowsons  for  the  purpose  of 
unions,  id* 

union  ma^  be  in  futuro,  iv.  45 

presentation  to  united  benefices,  id, 

reparations  of,  iv.  46 

other  payments  and  duties,  id. 

effect  of  union  as  to  pluralities,  id. 

church  united  to  a  prebend,  id, 

union  how  tried,  id, 

UNION  WORKHOUSES, 

appointment  of  chaplains  to,  i.  308c  to  308/ 

UNIVERSITY.    SetColUge, 

USURPATION, 
what,  iv.  47 

WAKES.    SeeCkurch. 

festival  of  the  dedication  of  the  church,  i.  337 

WALES, 

distribution  of  intestate's  effects  there,  iv.  602 
no  tithe  of  marriage  goods  to  be  paid  in, 

iv.49 
trial  of  right  to  advowsons  and  benefices  in, 

id. 
service  in  the  Welch  tongue,  iv.  50  to  52 
marriages  in,  ii.  433n 

WASTE. 

committed  on  glebe  lands,  ii.  302 
digging  mines  thereon  not  waste,  id, 

WATERMEN, 

on  Thames,  may  ply  on  Sundays,  ii.  415 

WAY, 

to  the  church  where  to  be  sued  for,  i.  395, 

396.  349 
through  the  churchyard,  i.  349 

WEAPON, 

drawing  in  church  or  churchyard,  i.  392 

WELSH  T9NGUE. 

service  in  it,  iv.  50  to  52 
provision  for  marriages  in,  ii.  433ra 

WHITE  FRIARS, 

a  religious  order,  ii.  524 

WHITGIFT. 

archbishop,  his  table  of  fees,  ii.  267 

WHITSUN  FAUTHll^Ga,     Sea  PtnteeostaU. 
whtt,i.303-,  m.UO 


WIDOWS. 

at  what  time  may  marry  after  husband's 
death,  ii.  451 

WIFE, 

whether  she  may  make  a  will,  ir.  61 

being  executrix,  iv.  68,  154 

payment  of  legacy  to  her  how  far  good,  iv. 

516 
devise  to  her,  to  her  separate  use,  iv.  174 
how  far  of  kindred  to  husband,  under  statute 

of  distributions,  id, 

WILLS, 
1 .  Who  may  make,  ir,  53  to  76 
by  infant  under  twenty-one  yean  after  1st 

Jan.  1838,  void,  iv.  53 
by  idiot  void,  iv.  55 
by  lunatic  void,  iv.  56 
otherwise  if  made  during  lucid  interval,  id. 
or  where  partial  insanity  only,  iv.  59 
by  persons  of  weak  understanding,  id, 
by  persons  in  liquor,  iv.  60 
by  married  women,  iv.  61 
by  wife  with  consent  of  husband,  iv.  63 
bv  wife  of  choses  in  action,  iv.  64 
Of  her  pin  money,  id, 
power  of  appomtment  to  the  feme  covert,  iv. 

65 
will  of  wife  after  the  death  of  the  husband, 

iv.67 
feme  covert  executrix  to  some  other  person, 

iv.68 
by  persons  under  f.  ir  or  restraint,  iv.  69 
or  under  undue  influence,  id.  70 
by  persuasion  on  a  death-bed.  iv.  70 
by  fraud  or  force,  iv.  71 
by  person  circumvented  by  fraud,  iv.  72 
court  of  equity  when  may  relieve  from  a  will 

fiaudulently  gained,  iv.  73 
by  persons  deaf  and  dumb,  iv.  74 
by  traitors,  id, 
by  felons,  iv.  75 
by  felo  de  se.  id, 
by  outlaws,  id, 

by  persons  excommunicated,  iv.  76 
by  the  king  or  queen,  id, 
by  aliens  when,  id, 
by  seamen,  id,  243 

2.  0/what  things  before  UtJan,  1838.  .iv.  7^ 
to  93 
of  lands,  iv.  76 

of  lands  to  charitable  uses.  iv.  79 
of  estate  pur  autre  vie.  iv.  80 
by  a  mortgagee  of  mortgage  money,  iv.  82 
of  right  ofpresentation  to  an  advowson.  id. 
next  presentation  to  a  church,  iv.  83 
lapse  where  advowson  is  litigated,  id, 
lands  contracted  for  but  not  conveyed,  iv.84 
of  contingent  remainders  and  future  interests, 

id, 
of  lease,  iv.  85 
of  term  for  yean,  id, 
of  debts  or  things  in  action,  iv.  86 
of  things  which  testator  has  not  of  his  own. 
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of  things  ID  joint  tenancy,  iv.  87 

of  things  in  common,  id, 

growing  crops,  iv.  88 

things  not  in  renim  nalurs,  id. 

things  belonging  to  the  freehold,  id, 

thinss  in  executonhip,  iv.  89 

or  administration,  iv.  90 

wife's  goods  by  the  husband,  id, 

of  things  obtained  after  will  made,  id, 

of  republication,  iv.  91 

of  specific  devises,  id, 

will  now  speaks  from  time  of  death,  iv.  93 

3.  Form  and  manner  before  lit  Jan,  1838,  id, 
1.  Statute  against  frauds,  id, 

will  may  be  contingent,  id, 

of  copyholds,  id. 

of  lands,  id. 

to  be  in  writing,  iv.  94 

and  signed  by  testator,  id. 

mark  when  sufficient,  id,  103 

need  not  be  sealed,  iv.  94 

attestation  and  subscription  of,  iv.  96 

may  be  at  different  times,  iv.  97 

will  may  be  made  at  different  times  and 
the  whole  authenticated  at  once,  iv.  98 

attesting  the  execution  of  the  will,  iv.  99 

witnesses  may  be  ignorant  of  contents  of, 
iv.  102 

what  a  sufficient  aitestation,  iv.  103 

must  be  in  pT*»-«nce  of  devisor,  id, 

by  three  or  four  t-^-dible  witnesses,  iv.  104 

who  legal  witn'»sses  by  26  Geo.  2,  c.  6, 
iv.  107 

who  are  credible  witnesses,  iv.  109  to  122 

peiiod  of  credibility,  iv.  1 19 

criterion  thereof,  iv.  120 

of  a  will  of  personalty,  iv.  122 

witnesses  thereto,  id. 

of  personal  and  real  property,  with  clause 
of  attestation,  but  no  witnesses  esta- 
blished as  to  the  personal  property,  iv.  1 23 

where  attestation  clause  not  signed  by  tes- 
tator, iv.  124 

paper  written  but  not  signed  by  testator, 
IV.  125 

will  made  by  interrogatories,  when  valid, 
iv.l26 

instructions  for  a  will,  when  operate  as 
a  will,  id, 

will  may  be  written  in  any  language,  id, 

unexecuted  paper,  when,  id. 

distinction  between  unexecuted  and  im- 
perfect papers,  iv.  127 

cases  of  unexecuted  papers  established  as 
awill,iv.  127  toldl 

what  makes  a  valid  testament,  iv.  131  to  134 

when  parol  evidence  admissible  of  tea- 
tntor  s  intention,  iv.  134 

declarations  in  trust,  id, 

nuncupative  will,  id, 

rogatio  testium,  iv.  136 

codicils,  iv.  137 
3*  Donatio  cautd  mortis,  iv.  139 


YflLlS— (continued.) 

need  not  be  proved,  iv.  142 

3.  Aftpointing  guardians,  id, 
guardians  by  statute,  iv.  143  to  146 
Uie  several  kinds  of,  iv.  144 
guardians  in  chivalry,  id, 
appointment  of  by  Spiritual  Court,  iv.  145 
by  last  will,  iv.  147 

duty  of  guardians,  iv.  148  to  152 
guardians  to  natural  children,  iv.  152 

4.  Appointment  of  executors,  id, 
infant  may  be  executor,  iv.  153 
feme  covert  executor,  iv.  154 
executor  bankrupt  or  non  compos,  iv.  156 
form  and  manner  of  appointing,  iv.  157 
the  king  may  be  executor,  id, 

so  of  corporations,  id. 

supervisors  of  wills,  their  author!^,  iv.l58 

5.  Construction  of  wills,  id. 

to  be  construed  favourably,  id, 

and  according  to  intention  of  testator,  iv. 
159 

parol  evidence  contradicting  will  not  al- 
lowed, iv.  161 

letters  and  oral  declarations  of  testator 
rejected,  iv.  164 

parol  evidence,  how  far  admissible,  id. 

will  against  reason  and  policy  of  law,  iv.l65 

wills  referring  to  deeds,  id, 

clause  of  per^t  mind  and  memory,  id, 

6.  What  will  pass  fee  timple,  iv.  166 
decisions  hereon,  iv.  166  to  173 
meaning  of  "effects,"  iv.  170 
result  of  cases,  iv.  172 

doctrine  of  restraint  by  association,  iv.  173 

7.  Other  devises, 

to  feme  covert,  for  her  separate  use,  iv.  174 

to  heirs  female,  id, 

to  relations,  id, 

to  kindred,  iv.  176 

to  half-blood,  id. 

to  next  of  kin,  id, 

to  younger  children,  id. 

to  grandchildren,  iv.  177 

to  natural  children,  iv.  178 

that  estate  be  equally  divided,  id» 

residue  to  be  equally  divided,  iv.  183 

disposition  of  residue  when  gift  to  a  class, 
IV.  184 

of  a  legacy  jointly  and  between  two  per- 
sons, iv.  187 

devise  of  mortgages  passeth  the  land*  id, 

security  for  money,  id. 

advowsons,  tithes,  fee-farm  rents,  id, 

of  lands  to  be  sold,  id, 

resulting  trust  as  to  the  surplus  for  the 
heir,  iv.  189 

doctrine  of  all  these  cases,  id, 

chattel  interest  undisposed  of,  iv.  190 

lands  devised  for  payment  of  debts,  id, 

when  surplus  goes  to  the  devisee,  iv.  191 

devise  upon  condition,  id, 

meaning  of  "executory  devise,"  and  of 
'*  continent  remainder,"  iv.  192 

devise  tending  to  perpetuity,  iv.  194 
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limits  of  the  rule  a^lnst  perpetiiitieft,W.195 
peiTonal  chattels,  iv.  196 
feal  chattels,  td. 
money,  it.  197 

devise  of  the  use  of  chattels  penoDtl,  iv.  198 
derise  to  children  yet  anboni,  iv.  199 
in  what  case  maintenance  shall  be  implied, 
iv.201 

8.  Houtehold  goodi,  id, 
household  stuff,  id, 

houifehold  goods  and  fhrniture,  id, 

"  all  his  goods,''  what  it  implies,  iv.  202 

chattels,  11,  204 

9.  Landi, 

implied  the  corn  growing  thereon,  iv.  204 

10.  Restraintt  of  Uttamentarij  papen,  iv.  206 
devise  in  restraint  of  roamage,  M. 
where  consent  is  restricted  to  minority,  iv. 

213 

11.  Legaeie$,  lapie,  9^e,  iv.  213 

condition  not  to  give  trouble  to  executors, 
id, 

things  devised  twice,  iv.  214 

distinction  between  cumulative  and  re- 
peated legacies,  iv.  215 

things  which  a  person  hath  jointly  with 
another,  iv.  216 

of  lapsed  legacies,  iv.  217 

gifts  to  children,  &c,  who  leave  issue  living 
tt  testator's  death,  shall  not  lapse,  td. 

when  legacies  shall  be  said  to  lapse,  id. 

criterion  of  a  lapsed  or  vested  legacy,  iv. 
218 

where  surplus  bequeathed,  and  one  of  re- 
siduary legatees  dies,  id, 

a  debt  considered  as  a  legacy,  iv.  219 

when  a  legacy  is  devised  over,  id. 

effect  of  general  residuary  clause  in  case 
of  lapse,  iv.  220 

conditional  legacy,  iv.  221 

legatee  in  trust,  iv.  222 

distinction  whether  the  time  be  joined  to 
the  substance  or  to  the  payment  of  the 
legacy,  id. 

intenm  interest,  id. 

where  legacy  to  arise  out  of  real  estate, 
iv.  223 

concurrent  jurisdiction  of  Chancery  and 
Ecclesiastical  Courts  in  personal  lega- 
cies, id. 

legacy  from  land,  id. 

from  mixed  fund,  iv.  225 

distinctions  between,  iv.  226 

12.  Residue,  ^c. 

surplus,  how  far  executor  entitled  to,  when 
not  appointed  in  express  words,  iv.  227 

effect  of  making  a  will,  and  executor  in 
the  residuum,  iv.  229 

bequest  of  specific  things  excludes  the  re- 
sidue, iv.  231 

now  executor  a  trustee  for  persons  entitled 
under  stat  distributions,  &c.  iv.  232 

right  of  executor  not  affected  where  no 
petson  enUUed  to  i«&du<e,  Vd. 
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13.  Rndeation  tfwUU,  iv.  !l33 

will  of  real  not  mvoked  by  wUl  of  personal 

estate,  iv.  238 
implied  tevocmtion  of,  iv.  239 
mirri^,  when  t  revocation,  iv.  240 
intention  to  revoke  moat  be  in  writing,  iv. 

242 
presomttivt  proof  of  revocation,  id. 
i^voettion  by  codicil,  Iv.  243 

1 4.  Law  of  domicil,  id, 

15.  Seamen's  and  mortnet*  wllU,  id. 
how  to  be  ettcnted,  iv.  244 
exception  as  to  wills  made  by  prisoners  of 

war,  iv.  246 

wills  to  be  noted  In  the  mnster-book,  id. 

to  be  examined  by  the  inspector,  id. 

executors  of,  how  to  obtdn  probate,  iv.248 

requisites  to  be  observed  before  obtaining, 
IV.  249 

petition  and  ceitiflctte,  iv.  248, 249 

punishment  for  tending  falae  petitioo,  iv. 
260 

no  proctor  to  deliver  piobete,  8ce.  to  any 
other  than  the  treasurer  of  navy,  &c. 
iv.251 

fees  on  obtaining,  iv.  252  to  258 

penalty  on  proctors,  he.  oflRmding  against 
provisions  of  the  aots,  iv.  253 

inspector's  duty  with  regard  to  certain 
claims,  iv.  253, 254 

may  administer  oaths,  iv.  254 

letters  respecting,  exempt  from  pottage,  iv. 
255 

punishment  for  personatiDg  any  officer, 
&c.  iv.  256 

for  taking  false  oath  to  obtain  probate,  id. 

for  subscribing  false  petition,  id. 

for  forging  certificate,  &c.  iy.  257 

for  uttering  false  vouchers,  id. 

of  principals  in  second  degree,  and  acces- 
sories, id, 

table  of  fees  on  probate,  £cc.  iv.  258 

letters  of  administration  to  deceased  sea- 
men, &c.  iv.  249  to  259 

wills  of,  not  affected  by  1  Vict.  c«  26,  iv. 
266 

4.  OfwilU  after  Jan.  1,  1838,  iv.  260  to  291 
enactments  of  1  Vict  c.  26,  and  decisions 

thereon,  iv.  261 
meaning  of  terms  in  act,  id. 
repealed  acts  enumerated,  iv.  262 
all  property  may  be  disposed  of  by  will,  iv. 

263 
freehold,  copyhold,  and  customary  esutes, 

&c.  iv.  263, 264 
estates  pur  autre  vie,  iv.  265 
who  may  make  a  will,  id. 
will  of  person  under  age  invalid,  id, 
of  feme  covert,  when,  iv.  266  to  271 
will  to  be  in  writing,  iv.  266  to  272 
must  be  signed  1^  testator  in  pretence  of  two 

witnesses,  iv.  266 
V       decisions  hotin,  iv.  972  to  282 
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appointroenti  by  will  to  be  eiecuted  like 

otber  wills,  iv.  266 
exceptions  as  to  soldiers*  and  seamen's  wills, 

iv.  266  to  282 
publication  of  will  not  requisite,  iv.  267 
not  void  on  ground  of  incompetency  of  at- 
testing witness,  iv*  267  to  288 
gifts  to  attesting  witness  void,  iv.  267 
creditor  attesting  may  be  a  witness,  id, 
executor  may  be  a  witness,  idt 
will  to  be  revoked  by  marriage,  id. 
no  will  to  be  revoked  by  presumption,  iv.  268 
revoked  by  another  will,  &c.  or  by  destruc- 
tion, iv.  268,  284  to  287 
alteration  in  to  have  no  efieet,  unless  exe- 
cuted as  a  will,  iv.  268,  287  to  290 
revival  of,  when,  iv*  268 
devise  in,  not  to  be  inoperative  by  any  sub- 
sequent conveyance  act,  id, 
will  to  speak  from  death  of  testator,  iv.  269 
residuary  devise,  what  to  include,  U. 
general  devise,  what,  id, 
general  gift,  what  to  include,  id, 
devise  without  limitation  to  pess  the  fee,  iv. 

270 
words  "  die  without  issue,"  how  construed,  id, 
devise  to  trustees,  &c.  not  to  pass  a  chattel 

interest,  id. 
trustees  under  limited  devise,  when  to  take 

the  fee,  id, 
devises  of  estates  tail  not  to  lapee,  iv.  271 
gifts  to  children  not  to  lapse,  id, 
act  not  to  extend  to  wills  made  before  1838, 

id. 
nor  to  estates  pur  autre  vie  off  who  die  before 

1838,  id. 
act  not  to  extend  to  Scotland,  id, 

6.  Of  probate,  and  administration  ofintHtatet* 

effects,  iv.  291 
Of  probate  of  wills,  iv.  291  to  353 

ori|in  of  jurisdiction,  iv.  291 

bishops'  prerogative,  iv.  292 

archdeacons,  iv.  293 

peculiars,  id. 

archbishops'  jurisdiction,  id. 

where  probate  to  be  taken  ott,  id, 

bona  notabilia,  what,  292  to  295 

when  a  prerogative  probate  necesstry,  iv. 
296 

probate  of  bishop's  goods,  iv.  300 

wills  in  the  British  colonies,  id. 

of  Isnds  not  subject  to  ecclesiastical  juris- 
diction, iv.  301 

will  of  goods  not  eflbctual  before  probate, 
iv.302 

refusal  of  an  executorship,  iv.  308 

executor  may  renounce  after  sworn,  id. 

what  acts  amount  to  adtnioistration,  iv.  306 

executor  de  son  tort,  iv.  307 

where  some  of  co-executors  refuse,  iv.  310 

where  one  executor  excludes  the  otbe^,  iv. 
311 

where  all  refuse^  adminiitration  to  be  com- 
mitli4^  tv.  313 


WILLS-(contintied.) 

when  will  to  lie  proved,  iv.  313 

what  executor  may  do  before  probate,  iv. 

312 
ordinary  to  cite  executor  to  prove  will.  iv. 

314 
mandamus  to  compel  ordinary,  iv.  315 
mode  and  form  of  proving  wul«  id. 
probate  in  common  form,  id, 
the  like  in  solemn  form  of  law^  if «  318 
difference  between  and  common  form,  id. 
rights  of  next  of  kin,  iv.  319 
rights  of  intervener,  iv.  321 
when  creditor  may  dispute  will,  id, 
case  where  executor  dies,  iv.  322 
aperture  testamenti  of  the  civil  law,  iv.  323 
where  will  lost,  copy  proved,  iv.  824 
stealing  of  wills,  iv.  325 
probate  of  part  of  a  will,  id, 
executor's  oath  to  render  just  account,  iv. 

326 
bond  to  like  purpose,  iv.  327 
making  out  probate,  iv.  331 
register  of  wills  in  particular  places,  id, 
probate  of  will  of  lands  not  evidenec,  iv. 

332 
of  goods  and  chattels,  how  far  evidence,  id. 
fee  for  probate,  iv.  335 
stamp-duty  on,  iv.  340  to  346 
probate,  &c.  not  granted  without  affidavit 

of  value  of  effects,  iv.  346 
affidavit,  before  whom  made,  iv.  847 
stamps  allowed  where  probate*  &c.  use- 
less, id. 
proviso,  to  prevent  double  payment  of 

duty,  id. 
trust  property,  tv.  348 
exemption  in  favour  of  savings  banks,  iv. 

form  of  probate,  iv.  351 
Of  administration  of  intestates'  effects,  iv. 
353  to  403.    See  Administration. 

6.  Duty  of  executors  and  administrators  as  to 
inventonf,  and  getting  in  effects  ef  de- 
ceased, iv.  404  to  444 

administration  before  inventory,  iv.  404 

laws  requiring  an  inventory,  iv.  405 

neglect  to  make,  reproved  liy  temporal  courts, 
IV.  406 

things  to  be  put  into,  iv.  407 

goods  and  chattels,  iv.  407,  417 

debts  owing  to  and  by  deceased,  iv.  408 

leases,  estates  pur  autre  vie,  id, 

extent,  rent,  iv.  409     ' 

profits  from  apprentices,  id, 

com  or  other  tniogs  growing,  id. 

things  affixed  to  the  ueehold,  iv.4l0 

heir-looms,  iv.  413 

boxes  with  writings,  iv.  414 

profits  of  lands  to  be  sold,  id, 

wife's  paraphernalia,  id. 

her  goods  and  chattels,  iv.  417 

what  kind  of  inventory  the  oonrt  tnncts, 
iv.418. 

valuation  thereof  id* 
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vrheu  mveotor^  dispensed  wiib,  iv.  419 
when  courts  will  refuse  to  compel  production 

of,  id. 
formalities  and  strictness  of,  iv.  420 
appraisement  before  granting  probate,  ui. 
who  may  or  may  not  call  for  inventory,  iv.422 
risht  10  call  for,  how  barred,  iv.  423 
who  bound  to  exhibit,  id. 
jurisdiction  of  ecclesiastical  court  over,  iv. 424 
objections  to  inventories,  id. 
right  of  ecclesiastical  court  to  hear,  iv.  425 
right  of  action  ^iven  to  executors,  iv.  431 
the  like  to  administrators,  iv.  432 
executors  may  sue  for  injuries  to  realty  of 

deceased,  id. 
their  liability  for  injuries  to,  &c.  by  testator, 

iv.433 
debt  on  simple  contract  lies  against,  id, 
action,  &c.  by,  for  arrear  of  rent,  iv.  433, 434 
may  distrain  for  arrears  in  lifetime  of  tes- 
tator, iv.435 
where  action  to  be  brought,  iv.  436 
in  what  case  co-executors  must  all  join,  id, 
where  one  co^xecutor  refuseth,  id. 
when  one  may  do  what  all  may  do,  iv.  437 
distinction  as  to  co-administrators,  id. 
when  one  executor  may  sue  another,  iv.  438 
co-executor   dying,    survivor    to    have  the 

whole,  id. 
executor  or  administrator  of  an  executor,  id. 
when  administrator  dies,  iv.  439 
executor  of  an  administrator,  id. 
administrator  de  bonis  non,  id. 
actions  against  several  executors,  id, 
costs  against,  iv.  440 
executors  suing  in  right  of  testator  to  pay, 

iv.  443 
bankruptcy  no  bar  to  executor's  right,  id, 

7.  Of  the  payment  of  debts  by,  iv.444  to  492 
the  king  the  first  creditor,  iv.  444,  470 
ordinary  liable,  iv.  444 
executor  or  administrator  liable,  id. 
devisee  or  heir  at  law  of  lands  liable,  iv.  445 
recent  enactments  respecting  payments  of, 

iv.  446 
creditors  may  recover  upon  bonds,  &c.  id. 
traders'  estates  assets  to  be  administered  in 

courts  of  eauity,  iv.  447 
specialty  creditors,  priority  of,  id, 
freehold  and  copyhold  estates  assets  for  pay- 
ment of,  id. 
liability  of  haeres  natus,  iv.  448 
power  of  executors  to  sell  or  pledge  assets, 

iv.  452 
lands  devised  to  divers  to  be  sold  for  payment 

of  debts,  one  may  sell,  iv.  454 
when  the  heir  may  enter  for  the  condition 

broken,  iv.  455 
fraudulent  alienations  to  defeat  creditors,  iv. 

456 
the  like  of  administrators,  id, 
assets,  what,  iv.  457 
are  by  descent,  or  in  hand,  id, 
are  legal  or  equilab\t,id. 


WILLS— (contiaiicd.) 

real  or  personal^  iv.  457 

lands  devised  to  be  sold  are  equitable  assets, 

id. 
mortgage  for  years  goes  to  executor,  iv.  468 
mortgage  in  iee  to  the  heir,  id. 
of  aortffages  generally,  iv.  458,  459 
money  due  on,  iv.  459 
advowsons,  estates  par  autre  vie,  iv.  460 
lease  for  years,  iv.  461 
assets  abroad,  id. 
lands,  &c.  in  plantations,  liable  to  satisfy 

debts,  id. 
to  of  lands,  &c.  in  India,  iv.462 
executors  may  sell  same,  id. 
executor  in  action  of  debt  may  be  charged  full 

amount  of  such  estates,  id. 
courts  mav  order  sequestration  as  to,  id, 
bonds  and  specialties  when  assets,  id. 
damages  and  debts  when,  id, 
interest  in  a  servant  or  apprentice,  iv.  463 
liberty  of  a  prisoner  for  debt,  id. 
lands  and  personalty  when  chargeable  in  aid 

of  each  other,  iv.  464 
when  both  executors  chargeable  though  one 

only  has  assets,  iv.  466 
when  executor,  &c.  guilty  of  devastavit,iv.467 
what  debts  to  be  paid  first,  iv.  468 
funeral  expenses,  id. 
overseers  of  the  poor  dying,  iv.  469 
executors  of  ofiicers  of  friendly  societies  to 

pay  money  due  to  society  first,  id. 
charges  of  probate,  &c.,  iv.  470 
debts  due  to  king  on  record,  iv.  470,  444 
debts  due  to  the  post  office,  iv.  470 
judgment  debts,  iv.  471  to  474 
what  sufficient  notice  to  bind  executor  herein, 

iv.  471 
distinction  between  debts  of  record  and  other 

debts,  id. 
decree  in  equity,  iv.  474 
recognizances  and  statutes,  iv.  475 
mortgages,  id. 

rent,  bonds,  &c.and  other'obligations,  iv.476 
when  divers  obligations  of  the  same  kind,  iv. 

477 
simple  contract  debts,  id, 
dilapidations,  damages,  &c.  iv.  478 
retainer  by  executor  or  administrator,  iv.  479 
when  executor  may  prefer  a  debt,  iv.  481 
confession  by  executor,  iv.  482 
when  may  voluntarily  pay  creditor  of  equal 

degree,  id, 
when  debts  shall  be  paid  pari  passu,  iv.  485 
distinction  between  legal  and  equitable  assets 

iv.  486 
when  interest  allowable,  iv.  487 
debt  barred  by  statute  of  limitations,  iv.  488 
executor  may  file  bill  to  determine  priority  of 

payment,  iv.  489 
plea  of  plane  administravit,  id. 
plea  of  ne  ungues  executor,  iv.  491 
debts  to  be  paid  before  legacies,  id, 

8.  Of  the  paynunt  of  UgaeieM  and  distrihuictt 
of  inftftate*!  efacu,  iv.  492  to  603 
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Of  payment  cf  Ugaeiei,  iv.  492  to  526 
who  incapable  of  a  legacy,  iv.  492 
ademption  or  extinction  of,  id. 
statute  of  limitations  as  to,  iv.  493 
satisfaction  of  portions  by  legacies,  iv.  494 
legacy  arising  from  term  of  years  or  lease 

of  tithes,  iv.  495 
ademption  of  specific  legacies  of  debts,  id 
where  to  be  saed  for,  iv.  497, 499 
leeacy  out  of  lands,  iv.  499 
when  ecclesiastical  court  and  court  of 

equity  have  a  concurrent  jurisdiction, 

when  executor  may  be  compelled  to  give 

security  for  payment  of,  iv.  502 
modem  practice  of  appropriation  fund,  id. 
payment  of,  to  an  infant,  iv.  504  to  515 
when  legacy  to  bear  interest,  iv.  508 
from  what  time,  iv.  511 
maintenance,  &c.  of  infant,  how  far  to  be 

allowed,  iv.  514  i 

when  court  will  allow  the  principle  to  be 

broke  into,  iv.  51 5 
where  legacy  is  devised  over,  id. 
payment  of,  to  a  feme  covert,  iv.516 
distinction  as  to  payment  of,  to  legatee  or 

his  representative,  iv.  517  i 

security  to  refund  on  defect  of  assets,  id. 
what  a  presumption  of  funds  to  pay  all 

legacies,  iv.  518 
security  by   legatee    against   contingent 

debts,  iv.  519 
if  assets  fall  short,  when  legatees  shall 

abate,  id. 
specific  legacy  or  devise,  iv.  521,  522 
why  a  specific  legatee  shall  not  abate,  iv. 

521 
inclination  of  court  against,  iv.  523 
when  heir  shall  not  be  exonerated  at  the 

the  cost  of  legatee,  id, 
annuitants,  charities,  iv.  524 
executor^s  own  legacies,  id. 
when  specific  legatee  shall  stand  in  place 

of  bond  creditor,  &c.,  id. 
co-executor  dying,  who  shall  be  sued,  iv. 

525 
testator  appointing  debtor  executor,  iv.  526 
stamp  duties  on,  iv.  343  to  346 

Of  distribution  of  inUstate's  efecU,\y.526 

to  603 
statute  of  distribution,  iv.  526 
state  of  the  law  before,  iv.  528 
construction  of  the  statutes  of,  iv.  526  to 

529 
spiritual  court  cannot  compel  where  there 

is  a  will,  iv.  529 
nor  order  testator's  goods  to  be  brought  in, 

iv.  530 
law  of  domicil,  id, 
widow's  claim,  iv.  531 
may  be  baned  by  settlement,  id, 
heir  at  law,  iv.  532 
hotchpot  or  collatio  bonomm,  id, 
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whether  co-heiresses,  where  heir  at  law 
the  youngest  son,  iv.  532 

advancement,  what,  iv.  532,  533 

marriage  settlement,  iv.  534 

out  of  the  mother's  estate,  iv.  537 

whether  grandchildren  shall  bring  into,  id, 

who' shall  be  deemed  next  of  kindred,  iv. 
538 

no  diffeience  in  the  ascending  and  de- 
scending line  between  the  civil  and 
canon  law,  iv.  539 

difference  between  these  laws  in  the  col- 
lateral line,  id. 

of  the  succession  of  descendants,  iv.  543 

grandchildren  take  per  capita*  iv.  644 

child  en  ventre  sa  mere,  id. 

of  the  succession  of  ascendants,  iv.  545 

lineal  ancestor  may  be  heir  in  preference 
to  collateral  person  claiming  through 
him,  iv.  546 

grandmother  preferred  to  aunt,  id. 

brother  preferred  to  grandfather,  iv.  547 

of  the  succession  of  collaterals,  452 

no  distinction  as  to  personal  property  be- 
tween the  whole  and  half  btooo,  iv.  553 

where  brothers'  children  only,  id, 

no  representatives  after  brothers*  and  sis- 
ters children,  iv.  554 

where  no  child,  iv.  555 

husband's  right  to  administer,  iv.  556 

when  the  mother  shall  be  entitled  to  the 
whole,  iv.  558 

when  she  shares  with  brother  and  sister 
and  wife,  id, 

brothers  and  sisters  of  the  half  blood  share 
with  the  mother,  iv.  561 

posthumous  sister  entitled  to  sliaie  in  her 
intestate  brother's  property,  id. 

of  customs  in  particular  places,  iv.  564 

statutes  confirming  distributiou  by  custom, 
iv.  565 

custom  of  London  t  iv.  570 

statute  enabling  to  dispose  by  will,  id, 

in  case  of  intestacy,  iv,  571 

death's  part,  id. 

superintendency  of  the  court  of  orphans, 
IV.  572 

children  entitled  though  bom  out  of  the 
city,  id. 

or  after  father's  death,  id. 

child  dying,  orphanage  part  survives,  id. 

where  wife  divorced,  iv.573 

husband  attainted,  id. 

what  deemed  a  sufficient  advancement, 
iv.  574 

child  of  age,  may  release  customary  part, 
iv.  576 

whether  husband  can  release,  iv.  577 

where  the  share  released  shall  fall,  iv.  578 

marriage  without  consent  whether  cnitom 
barred,  iv.579 

does  not  extend  to  grandchildren,  id, 

hotchpot  only  amon^t  children,  id, 

what  are  assets  within  the  cuatAto^^  v^^^^f^ 
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custom  of  the  province  of  York,  iv.  580 
what  is  a  reasonable  part,  iv.  585 
rateable  part  of  goods,  iv.  589 
tlie  beir,  and  how  barred,  iv.  600 
when  advancement  debars  child  of  filial 

portion,  iv.  592 
what  a  competent  portion,  iv.  593 
summary  of  the  course  of  distribution  in 

the  province  of  York,  iv.  596 
law  of  Scotland  as  to  distribution,  iv.  600 
as  to  heir  at  law,  id. 
of  children  foris-familiated,  iv.  601 
of  grandchildren,  id. 
the  dead-man's  part,  iv.  602 
payment  of  debts,  id. 
custom  of  the  principality  of  Wales,  id, 

9.  Account,  iv.  603  to  609 
executor's  oath  to  account,  iv.  603 
administrator's  bond  to  account,  id, 
before  whom,  iv.  604 


WILLS— (ronttnuAi.) 

ordinary's  power  to  compel,  iv.  604 

parlies  interested  in,  to  have  notice,  iv.  60 

manner  of  passioff  accounts,  id, 

expenses  to  be  allowed,  iv.  608 

money  lost,  id, 

dischar{^  from,  iv.  609 

costs,  in.  337,  iv.  609 

form  of  inventory,  iv.  609 

form  of  will  of  lands,  iv.  610 

of  a  codicil,  iv.  612 

of  allegation  contestins  validity  of  a  « 

iii.276 
of  a  responsive  allegation,  iii.  279 
evidence,  as  to,  iii.  326, 327 
fees  as  to,  ii.  270  to  273tt 

WITNESSES.    See  Evidence  under  title  Pr 
tice, 

WOOLLEN,  BURYING  IN.    Sec  Bum/ 


THE  END. 
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